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RULES OF COURT. 



Ui^TED STATES CIROXnT COHETS OF APPEALS. 

Fourth. Circuit. 
23.Ï 

1. Hereafter ail records tehall be printed under the supervision of 
the clerk, by such printer and at silch rate as the court may designate. 

2. Upon the payment of the estimated cost of printing, together 
with the supervising fées as established by law (which amounts shall 
be deposited with the clerk within ten days after notice thereof), the 
clerk shall cause to be printed thirty copies of the record, twenty 
copies of which shall be filed for the use of the court, three copies 
fumished to the adverse party, and the remaining copies delivered to 
the appellant or plaintiff in error at least ten days before the term 
or adjourned term. 

3. The parties may stipulate in writing that parts only of the 
record shall be printed, and the case may be heard on the parts so 
printed, but the court may direct the printing of other parts of the 
record. 

4. If the record shall not hâve been printed when the case is reached 
in the regular call of the docket, the case may be dismissed. 

5. In case of reversai, afflrmance, or dismissal, with costs, the 
amount paid for the printing of the record and the clerk's fées for 
supervising the same, shall be taxed against the party against whom 
costs are given. 

Adopted and amended May 19, 1898. 

Ninth Circuit. 
36.=' 

Eule 36 of the United States circuit court of appeals for the Ninth 
circuit was amended on May 3, 1898, by adding thereto the fol- 
lowing section: 

(3) A term of this court shall be held annually in the city of 
Seattle in the state of Washington and in the city of Portland in 

1 For rule as originally adopted in the Fourth circuit, see 21 0. C. A. Ivlli., 
78 Fed. Iviii. 

2 For rule originally adopted in the Ninth circuit, see 21 C. 0. A. cvlll., 78 Fed. 
cvlii. 
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the state of Oregon. The Seattle term shall be held beginning up- 
on the second Monday in September and the term at Portland shall 
be held beginning upon the third Monday in September. Ail ap- 
peals and writs of error from the circuit and district courts for the 
district of Washington shall be heard at said annual term in the 
city of Seattle, unless it is stipulated by the parties thereto that 
they be heard at San Francisco. Ail appeals and writs of error 
from the circuit and district courts for the district of Oregon shall 
be heard at said annual term in the city of Portland, unless it 
is stipulated by the parties thereto that they be heard at San Fran- 
cisco. Appeals and writs of error from the circuit and district 
courts for the districts of Idaho and Montana may, upon the stip- 
ulation of the parties thereto, be heard at the annual term to be 
held either at Seattle or Portland. 
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JUDGES 

OP THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON. B. COLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampslilre. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts.! 

Hon. FRANCIS G. LOWELL, District Judge, Massachusetts.» 

Hon. ARTHUR L. BROWN, District Judge, Rhode iBland. 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLAOE, Circuit Judge. 

Hon. E. HENRY LACOMBB, Circuit Judge. 

Hon. NATHANIBL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED C. COXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENEDICT, District Judge, B. D. New York.» 

Hon. ASA W. TENNEY, District Judge, B. D. New York.* 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York.» 

Hon. HOYT H. WHBELER, District Judge, Vermont 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware.» 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey. 

Hon. WILLIAM BUTLER, District Judge, B. D. Pennsylvanla. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvanla, 

•Deceased November 21, 1897. 
•Commissioned Jannary 10, 1898. 

•Resigned Juue 5, 1897, to take eftect on appointment of succeasor. 
•Conflrmed July 8, 1897 Deceased December 10, 1897. 
•Commissioned Pebruary 15, 1898. 
•Confirmed May 11, 1897. 
85 F. (V) 
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FOURTH CIRCUIT. 

Hon. MELVILLB W. FULLER, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Jdon. CHARLBà H. SiMONTON, Clreult iudge. 

Hon. THOMAS .T. MORRIS, District Judge, Maryland. 

Hon. AUGUSTUS S..SEYMOUR, District Judge, È. D. North Carollna.» 

Hon. THOMAS R. PURNELL, District Judge, E. D. Nortli Carolina.a 

Hon. ROBERT P. DIOK, District Judge, W. D, North Carolina.» 

Hon. WILLIAM H. BRA'VtLEY, District Jùdge, E. and W. D. Soutli Carolina. 

Hon. ROBERT W. HrGHES. District Jlldge, E. D. Virginia.* 

Hon. BDMUND WADDILL, Jr., District Judge, É. D. VIrèiniau» 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J, JACKSON, District Judge, West Virginia. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDBE, Circuit Judge. 

Hon. A, P. McCORMICK, Circuit Judge. 

Hon. JOHN BRUCE, Districi Jiidge, U. and 1^. D. Alabama. 

Hon. HABRY T. TOULMIN, District Judge, S. D. Alabàma. 

Hon. CHARLES SWAYNE, District JUdge, N. D. Florida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgiâ, 

Hon. EMORY SPEER, IJlstrict Judge, S. D. Georgia. 

Hon. CHARLES PARLANGB, District Judge, E. D. Louisianà. 

Hon. ALECK BOÀRMAN, DiAtrict Judge, W. D. Louisiana. 

Hon. HENKY 0. NILES, District Judge, N. and S. D. Mississippi, 

Hon. DAVID E. BEYaNT, District Judge, E. D. Texas. 

Hon. JOHN B. RÉGTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BAER, District Judge, Kentuclsy. 

Hon. HENRY H- SWAN, District Judge, E. D. Micliigan. 

Hon. HENRY F. SEVERENS, District Judge, W. D. Mlcliigân. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohlo. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohio. 

Hon. CHARLES D. CLARK, District Judge. Ë. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Jndge. W. D. Tennessee. 

'Deoeased Pebruary 19, 1897. 

iConflrmeci May 5, 1897. 

•Resigned January 13, 1898, to take effect on appointment of suooessor. 

♦Resigned March 4, 1898. 

« Commissioned March S3, 1898. 
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SÊVÊNTH CIRCUIT. 



Hon. HENRY B. BROWN, Circtiit Justice. 

Hon. WILLIAM A. WOODS, Circuit Jùdgé. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALTER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SBAMAN, District judge, E. D. Wisconsln. 

Hon. ROMANZO BUNN, District Judge, i/V. D. Wisconsln. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BRËWBR, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. ÀMOS M. THÀYER, Circuit Judge. 

Hon. ibiîi'i A. WILLIAMS, District Judge, E. D. Arkansas. 

Hon. ISAAU C. PARKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. POSTER, District Judge, Kansas. 

Hon. RBNSSELABR R. NELSON, District Judge, Minnesota.^ 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. ELMBR B. ADAMS, District Judge, E. D. Missouri, 

Hon. JOHN P. PHILIPS, District Judge, W. D. Missouri. 

Hon. BLMER S. DUNDY, District Judge, Nebraska.s 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» 

Hon. W. H. MUNGEB, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. BDGERTON, District Judge, South Dakota.» 

Hon. JOHN E. CARLAND, District Judge, South Dakota.i» 

Hon. JOHN A. MARSHALL, District Judge, Utah. 

Hon. JOHN A. RINER, District Judge. Wyoming. 

•Deceased November 17, 1896. 'Resigned. 

«Commissionecl December 15, 1896. ' Deceased August 8, 1896. 

«Eesigned May 16, 1896. «Commissioned August 31, 1896. Confirmed 

«Commlssioned May 18, 1896. Con- Pebruary 18, 1897. 

flrmed same date. 'Deceased August 9, 1896. 

'Deceased Ootober 28, 1896. "Commlssioned December 15, 1896. 
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NINTH CIRCUIT. 

Hon. STEPHE3N J. FIELD, Circuit Justice.i 

Hon. JOSEPH McKBNNA, Circuit Justlce.a 

Hon. JOSEPH McKENNA, Circuit Judge.» 

Hon. WM. W. MOREOW, Circuit Judge.* 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Californla.» 

Hon. OLIN WELLBORN, District Judge, S. D. California 

Hon. HIRAM KNOWLES, District Judge* Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington, 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. 

Hon. CHARLES B. BELLIN6ER, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idalio. 

Hon. ARTHUR K. DELANEY, District Judge, Alaslsa.» 

Hon. CHARLES S. JOHNSON, District Judge, Alaska.» 

'Resigned December 1, 1897. * Commissioned May 20, 1897. 

• CommiBsioned January 31, 1898. • Commlssioned June 8, 1897. 

■Resigned. 'Removed, 

Commlssioned July 28, 1897. 
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GA8ES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



STATE OF INDIANA ex rel. CITY OF MUNCIB v. LAKB ERIE & W. 

RY. 00. 

(Circuit Courte D. Indlana. February 23, 189S.) 

No. 9,431. 

1. Kemoval op Causes— Jurisdiction—Delat to Question. 

Af ter removal, and the argument and overruling in the fédéral court of a 
demurrer to the complaint, the plalntiffl may still move to remand on the 
ground that that court bas no jurisdiction to hear and détermine the cause. 
S. Same— Jurisdiction in Mandamds Cases. 

An application by a city for a mandamus to compel a railroad company to 
reconstruct an overhead street crossing in accordance with a state statute is 
not a suit of civil nature, either at law or in equity, so as to be removable 
under the act of March 3, 1887, or of August 13, 1888. 
8. Mandamus — Fédéral Courts. 

Mandamus is an original writ, which the circuit courts of the United 
States hâve no authority to grant, except as ancillary to a pre-existing juris- 
diction. 

This was an application for mandamus, on relation of the city of 
Muncie, against the Lake Erie & Western Railway Company, begun 
in the circuit court of Delaware county, Ind. The cause having been 
removed into the circuit court of the United States, the plaintifE mored 
to remand for want of jurisdiction. 

RoUin Warner, for complainant. 

W. E. Hackedorn, John B. Cockrum, and Miller & Elam, for de- 
fendant. 

BAKER, District Judge. This action was begun in the circuit court 
of Delaware county, Ind., to procure a writ of mandamus to compel the 
change and reconstruction of an overhead crossing theretofore erected 
by the défendant over and across a highway now constituting one of 
the streets of the city of Muncie, which crossing is alleged to be an 
unlawful and unnecessary obstruction of the traveling public having 
occasion to use the street. On the application of the défendant the 
85 P.-l 
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cause was removed from the state court into this court. Àfter such 
removal the défendant filed its demurrer, alleging that the complaint 
did not state facts sufficient $o cônstitnte à cause of action. The sole 
question raised by the demurrer and argued by counsel was the suffl- 
ciency of the complaint, and that was the only question considered by 
the court. State v. Lake Erie & W. R, Co., 83 Fed. 284. Since the 
ruling on the demurrep the plaintiff has flled a motion, in writing, 
asking that the suit be remanded to the state court on the ground that 
this court has no jurisdiction to hear and détermine the cause. The 
reasons assigned are (1) that this is not a suit of a civil nature, at law 
or in equity, within the mëaning of the acts of congrëss defining the 
jurisdiction of the circuit c<i)urts of the United States; (2) that it is a 
proceeding, the sole object of which is to secure the issuance of a writ 
of mandamus against the défendant as an original writ, and not as 
ancillary to, or in aid of, any jurisdiction heretofore acquired by this 
court. 

The question involved in this motion has not been considered by the 
court, and the plaintiff has not lost the right, by delay or otherwise, 
to insist that the court is without jurisdiction. The objection goes 
to the subject-matter, and jurisdiction in such cases cannot be con- 
ferred, even by consent. It is an inflexible rule that the judicial 
power of the courts of the United States will not be exerted in a case 
to which it does not extend, even if both parties désire to hâve it ex- 
erted. Kailway Co. v. Swan, 111 U. S. 379, 4 Sup. Gt. 510. Under 
the provision of section 5 of the act of March 3, 1875 (18 Stat. 470, 472), 
that if, in any suit removed from a state court to a circuit court of the 
United States, it ehall appear to the satisfaction of said circuit court, 
at any time after such suit has been removed thereto, that it does 
not, really and substantially involve a controversy or dispute properly 
within the jurisdiction of said circuit court, it shall proceed no further 
therein, but shall romand the suit to the court from which it was re- 
moved, as justice may require, it has been uniformly held by the su- 
prême court that when it appears that a case is one of which, under 
that provision, the circuit court should not hâve taken jurisdiction, 
it is the duty of the court to reverse any judgment given below, and 
remand the cause, with costs against the party who wrongfuUy in- 
voked the jurisdiction of the circuit court. Williams v. Nottawa, 104 
U. S. 209; Graves v. Corbin, 132 U. S. 571, 10 Sup. Ct. 196; Walker v. 
Collins, 167 U. S. 57, 17 Sup. Ct. 738. This rule has been recognized 
to the extent of taking notice of the want of jurisdiction in the circuit 
court, although that question has not been raised in that court or in the 
suprême court Farmington v. Pillsbury, 114 U. S. 138, 144, 5 Sup. 
Ct. 807; King Bridge Co. v. Otoe Co., 120 U. S. 225, 226, 7 Sup. Ct. 
552; Walker y. Collins, supra. 

Mandamus was originally a high prérogative writ, isisuing in the 
king's name from the king's bench only, commanding the performance 
of some act or duty of légal obligation, the exécution of which the court 
had previously determined to be consonant with right and justice. 
It was not, like ordinary proceedings at law, a writ of right; and the 
court had no jurisdiction to grant it in any case except those in which 
it was the légal judge of the duty required to be performed. It was 
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not applicable as a private remedy, for the enforcement of simple com- 
mon-law rights between individuals. Now it bas corne to be a writ of 
right, and in many cases in tbis and other states it is applicable as a 
private remedy for tbe enforcement of a private rigbt. Tbe présent 
suit, under tbe statutes of tbis state, is a suit of a civil nature at law, 
in wbicb tbe relator, and not the state, is the real party in interest. 
Issues of law and fact are to be joined, and like proceedings bad for 
tbe trial of such issues, as in other cases of a civil nature at law. Horn- 
er's Rev. St. 1897, § 1171; Brower v. O'Brien, 2 Ind. 423; State v. 
Board of Com'rs, 92 Ind. 133; State v. Burnsville Turnpike Co., 97 Ind. 
416. In tbe absence of authority to the contrary, I sbould baA'e been 
of the opinion tbat such a suit, where tbe requisite diversity of citizen- 
ship existed, was removable from a state court into a circuit court of 
tbe United States, as a civil suit at law for tbe enforcement of tbe 
rights of the city alone. See Washington Imp. Co. v. Kansas Pac. Ry. 
Co., 5 DUl. 489, Fed. Cas. îvfo. 17,242; People v. Colorado Cent. R. Co., 
42 Fed. 638; People v. Rock Island & P. Ry. Co., 71 Fed. 753. It is 
settled, bowever, too ârmly to be open to doubt or debate, tbat the 
authority of the circuit courts of the United States to issue writs of 
mandamus is conflned exclusively to those cases in which they maj' 
be necessary as ancillary to, or in aid of, a jurisdiction already acquired. 
They bave no authority in any case to issue a writ of mandamus .as an 
original writ. The construction placed upcn the flrst clause of section 
14 of the judiciary act of September 24, 1789, continued in force in 
section 716, Rev. St. 1878, dénies authority to tbe circuit courts of the 
United States to issue writs of mandamus, except as ancillary to, or 
in aid of, a pre-existing jurisdiction; and it bas been held tbat tbe 
présent acts of congress defining tbe jurisdiction of those courts bave 
not enlarged their jurisdiction in respect to writs of mandamus. A 
proceeding for an original writ of mandamus, commenced in a state 
court, is not a suit of a civil nature at law or in equity, within tbe 
meaning of the act of March 3, 1887, or of the act of August 13, 1888, 
for the re-enrollment of the former act; and therefore it is not remov- 
able, under the provisions of those acts, from a state court into a 
circuit court of the United States. Mclntire v. Wood, 7 Cranch, 
504; Bath Co. v. Amy, 13 Wall. 244; Graham v. Norton, 15 Wall. 
427; Heine v.Oommissioners, 19 Wall. 655; Greene Co. v. Daniel, 102 
U. S. 187; Davenport v. Dodge Co., 105 U. S. 237; Louisiana v. Jumel, 
107 U. S. 711, 2 Sup. et. 128; Rosenbaum v. Bauer, 120 U. S. 450, 7 
Sup. et. 633; Id., 28 Fed. 223; Smith v. Bourbon Co., 127 U. S. 
105, 112, 8 Sup. et. 1043; American Union Tel. Co. v. Bell Tel. Co., 1 
Fed. 698; U. S. v. Pearson, 32 Fed. 309; State v. Columbus & X. R. 
Co., 48 Fed. 626; In re Vintschger, 50 Fed. 459; Gares v. Association, 
55 Fed. 209; Fu lier v. Ayleswortb, 21 C. C. A. 505, 75 Fed. 694, 699; 
In re Forsyth, 78 Fed. 296. The court regards the question of juris- 
diction foreclosed by the décisions of the suprême court, and, without 
regard to its own views, it feels constrained to sustain the motion 
to remand. The case will be remanded to the state court at tbe costa 
of the défendant. 
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HAYWARD T. NORDBERG MFa. CO. 

(Circuit Court of Appeals, Sixtli Circuit February 8, 1898.) 

No. 483. 

1. Kkmovaii op Causes— Jdkisdictionai, Amoukt— Dbmand. 

In determlning whether the matter In dispute exceeds $2,000, the princlple 
to be applied is that, wliere the law gives no rule, the plaintifC's demand, 
uniess oolorable, must furnish one, but where the law does give the rule, 
the légal cause of action, and not the plalntltE's demand, must be regarded. 

8. SAMK— COIiORABLE EnLARGEMENT. 

Although, where the law gives no rule, the amount of damages laid in tlie 
déclaration is not eonclusive, yet. If there might be a recovery for the 
necessary amount, jurisdiction cannot be defeated, under the aet of March 
3, 1875, uniess the court flnd, as a matter of fact, that the amount of dam- 
ages stated In the déclaration was colorable. 
8. Samb. 

What would be a colorable enlargement of a demand, where the law gives 
no fixed rule, dépends on the facts of the particular case. 
4. Samb. 

Since a plalntifC cannot remove a suit to the fédéral court on the ground 
of diverse citizenship, the demand in his déclaration in the state court for 
a sum exceeding $2,000 cannot constitute a colorable enlargement for the 
purpose of establishing fédéral jurisdiction. 

6. SahiIe. 

In order to warrant a flnding, under the act of March 3, 1875, § 5, that a 
removed suit does not really and substantially Involve a dispute or eontro- 
versy properly within the iurisdietion of the circuit court, it must be based 
upon facts distinctly appearing on the record, and creating a légal certalnty 
of the conclusion. 
& Same — Additional CoiiNTS— Quantum Mebuit. 

The fact that the first count of a déclaration is for an agreed compensation 
amounting to only $2,000, or less, does not defeat a removal to Uie fédéral 
court, if there are othcr counts so framed that, in case of failure to establish 
the spécifie agreement, it is legally possible for plaintifC to recover a sum 
exceeding $2,000 as the reasonable value of the services rendered. 

7. Bame— Subséquent Concession by Plaintiff. 

Where, at the time when défendant removes a cause, the record shows a 
dispute or controversy within the jurisdiction of the fédéral court, that 
jurisdiction cannot be defeated by any subséquent concession by the plain- 
tifC. 

8. LoBBYiNG CoNTRACTS— Public Polict. 

Ail indirect or priva te methods of Inïluenclng publie officiais in respect 
to public business intrusted to them are immoral, and agalnst public policy, 
and contracts to compensate agents or attorneys for rendering such services 
will not be enforced by the courts. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

This was an action commenced by summons In the circuit court for the county 
of Kent, state of Michigan, by John W. Hayward, a citizen of Michigan, against 
the Nordberg Manufacturing Company, a corporation of the state of Wisconsin. 
After the défendant company had, by attorney, entered an appearance, a décla- 
ration was filed, and copy served. The ad damnum named in the writ of 
summons was $5,000. The déclaration included three counts. The first was 
a spécial count upon a contract, by which the plaintlfC was employed to ald 
and assist the défendant company, who were manufacturers of pumping ma- 
chlnery, In selling one of thelr horizontal pumps to the clty of Grand Rapids, 
upon an agreement to pay plaintifï a commission of 5 per cent upon the pur- 
chaae price obtained from said city. Piaintifif averred that under said spécial 
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employment he had alded and asslsted In making sale of one of the pumps of 
their manufacture to sald city for the price of $33,500, wherefore plaintifC was 
entltled to recover from the défendant, for his services, the sum of $1,675, and 
concluded with the averment that défendant had failed and refused to pay 
same, "to plaintifC's damage $5,000." The second count avers an indebtedness 
to the plaintifC In the further sum of $5,000 "for worls and labor, care and dili- 
gence," done and perforrned for the défendant, as factor and agent, "In and 
about the sale of a certain pump to the said city of Grand Bapids, for said 
défendant, at the spécial instance and request of the said défendant, and, being 
Bo Indebted, the said défendant, in considération thereof, • * * undertook 
and promised the said plaintifC well and truly to pay to said plaintifC the sald 
sum of money," etc.; and, though often requested, had not paid the whole, or 
any part, "to plaintiCf's damage of $5,000." The third count is another com- 
mon count averring an Indebtedness of $5,000 for goods sold, money lent at its 
request, "and a like sum of money due plaintifC on a contract for the sale of a 
certain pump," etc., and a like sum for commissions due from défendant In 
effecting the sale of a certain pump, and avers a promise to pay said sum of 
$5,000, and request and refusai, "to plaintifC's damage," etc. After the flling 
of this déclaration the défendant duly removed the cause Into the United States 
court. Thereupon the plaintifC flled the record, and voluntarily filed what, under 
Mlchlgan practice, is called a bill of particulars, and served copy of same on 
the défendant. Thereupon the plaintifC entered a motion to remand the suit to 
the State court, upon the ground that the amount In dispute was less than 
$2,000. This motion was based upon this bill of particulars and an affidavlt 
by the plaintifC averring that the real matter of dispute never exceeded $l,fi75, 
and Interest for a few months, being "5 per cent, commission on $33,500, as 
commission on the sale of certain pumping machinery to the city of Grand 
Raplds." This motion was denied. Thereupon, after Issue joined, the cause 
came on to be heard by the court and jury. Pending the trial, and after the 
plaintifC's évidence had been heard, the motion to remand was renewed, upoD 
the ground that the amount in dispute had never been more than $1,675. This 
was again overruled. At the conclusion of ail of the plaintifC's évidence, the 
court directed a verdict for the défendant, upon the ground that the services fo' 
which the plaintifC sought compensation "were services rendered in the solicita- 
tlon of a public board and its officiais, in the procuration of a contract in which 
he and his employers were directly interested," and that from the plaintifC's 
own case It was made to appear "that no disclosure was made of the fact that 
he had an Interest In the subject-matter concerning which thèse représentations 
were made, and that he withheld information from the public officiais of the 
fact that he was interested in the transaction which he sought to aceomplish." 
The plaintifC has assigned as error the refusai of the court to remand the cause 
to the State court, and the direction to flnd for the défendant 

Wm. Wisner Taylor, for plaintiff in error. 
Butterfleld & Keeney, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

LURTON, Circuit Judge, after maliing foregoing statement of facts, 
delivered tlie opinion of tlie court. 

Tlie preliminaiy question as to tlie jurisdiction of ttie circuit court 
must be decided against tlie plaintiff in error. Under the common 
counts of the déclaration flled in the state court there was no rule 
of law by which the plaintiff was prevented from recovering a judg- 
ment for any sum within the ad damnum clause of the writ of sum- 
mons, which was $5,000. The déclaration disclosed most clearly a 
cause of action within the jurisdiction of the circuit court, inasmuch as 
the demand, under the common counts, was |5,000, a sum in excess of 
the amount necessary to give jurisdiction to that court, The suit was, 
tiierefore, one which was removable, diversity of citizenship existing. 
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Barry t. Edmundg, 116 U. S. 550, 6 Sup. Ct. 501. Bat ît is said that 
under the act of March S, 1875, it is the duty of the court to look be- 
hind the pleadings, and if, after a removal upon tb.e prima facie juris- 
diction appearing from the face of the plaintiff's déclaration, it should 
appear to the satisfaction of the court that the suit did not really and 
substantially inyolve a dispute or controversy within the jurisdiction of 
the circuit court, the court should remand the cause to the court from 
which it was removed. Where a suit originates in a court of the 
United States, the question of whether it really and substantially in- 
volves a dispute exceedihg $2,000 generally dépends upon the ad dam- 
num clause in the summons, and upon the facts stated in the plaintiff's 
déclaration, though, since the act of 1875, thèse tests are not conclu- 
sive. 

In Barry v. Edmunds, 116 U. S. 550-560, 6 Sup. Ct. 506, Justice 
Matthe^vs said: 

"It is true, indeeâ, that In some cases it miglit appear as matter of law, from 
tlie nature of tlie case as stated in the pleadings, that there could not legally 
Vie a judgment recovered for the amount necessary to the jurisdiction, notwith- 
standing the damages were laid in the déclaration ac a larger sum." 

The learned justice then cites the early case of Wilson v. Daniel, 
3 Dali. 401-407, where Chief Justice Ellsworth said that: 

"The nature of the case must certainly guide the judgment of the court, and 
whenever the law makes a rule that rule must be pursued. Thus, in an action 
of debt on a bond for £100, the principal and interest are put in demand, and 
the plaintifC can recover no more, though he may lay his damages at £10,000. 
The form of the action, therefore, gives in that case the légal rule. Eut in an 
action of trespass, or assault and battery, where the law prescribes no limitation 
as to the amount to be recovered, and the plaintiff has a right to estimate his 
damages at any sum, the damage stated in the déclaration is the thing put 
in demand, and présents the only criterion to which, from the nature of the 
case, we can resort in settling the question of jurisdiction. The proposition, 
then, is simply this: 'Where the law gives no rule, the demand of the plaintif!: 
must fumish one; but where the law gives the rule, the légal cause of action, 
and not the plaintiff's demand, must be regarded.' " 

Touching the effect of the act of 1875 upon the rule stated in Wilson 
V. Daniel, Justice Matthews, in the case cited, said: 

"The amount of damages laid in the déclaration, however, in cases where the 
law gives no rule, is not conclusive upon the question of jurisdiction; but if, 
upon the case stated, there could be a recovery for the amount necessary to the 
jurisdiction, and that amount is clalmed, it would be necessary, in order to de- 
feat the jurisdiction, since the passage of the act of March 3. 1875, for the 
court to find, as a matter of fact, upon évidence legally sufflcient, that the 
amount of damages stated in the déclaration was colorable, and had been laid 
beyond the amount of a reasonable expectation of recovery, for the purpose of 
creating a case within the jurisdiction of the court. Then it would appear to the 
satisfaction of the court that the suit 'did not really and substantially involve 
a dispute or controversy properly within the jurisdiction of said circuit court' " 

What would be a colorable enlargement of a demand, where the 
law gives no flxed rule, would dépend upon the facts of the particular 
case. Touching the necessity of légal évidence of such a fraudulent 
swelling of the amount of a plaintifi's demand, the court, in this same 
case of Barry v. Edmunds, said that the order of a circuit court dis- 
missing a cause for that reason would be reviewable upon a writ of 
error, and added: 
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•Tn maklng such an brder, therefore, the circuit court exercises a légal, anS 
not a Personal, discrétion, -whlch must be exerted in vlew of the facts suffl- 
clently proven and contpolled by fixed rules of law. It mlght happen tJiat the 
judge, on the trial or hearing of a cause, would receive impressions amounting 
to a moral certainty that It does not really and substantlally involve a dispute 
or controversy wltliin the jurisdiction of the court. But upon such a convic- 
tion, however strong, he would not be at liberty to act, unless the facts on 
which the persuasion is based, when made to distinctly appear on the record, 
ereate a légal certainty of the conclusion based on them. Nothing less than this 
Is meant by the statute when it provides that tbe failure of its jurisdiction on 
thls account 'shall appear to the satisfaction of the circuit court.' " 

The cases involving a eolorable enlargement of the amount claimed 
as in dispute for the purpose of bringing the matter within the appel- 
late jurisdiction of the suprême court are in point upon this question. 
Lee V. Watson, 1 Wall, 337; Hilton v. Dickinson, 108 U. S. 1G5-174, 
2 Sup. et. 424; Bowman v. Railway Ce, 115 U. S. 611, 6 Sup. Ct. 192. 

In Hilton v. Dickinson, just cited, the court said: 

"It !s undoubtedly true that until It Is in some way shown by the record that 
the suu) demanded is not the matter in dispute, that sum will govern in ail 
questions of jurisdiction; but It is equally true that. where It is shown that the 
sum demanded is not the real matter In dispute, the sum shown, and not the 
sum demanded, will prevail." 

Neither is it admissible to détermine the question of the existence of 
a dispute involving the necessary jurisdictional amount by an inquiry 
in the nature of a demurrer to the case stated in the pleadings. That 
a good défense appears from the facts stated to the whole or to a part 
of the demand does not affect the jurisdiction of the court, unless, of 
course, the nature of the claim stated is so manifestly flctitious as to 
make it legally certain that the amount of the demand is alleged simply 
to ereate a jurisdictional sum for the purpose of creating a case witliin 
the jurisdiction. The case of Schunk v. Moline, Milburn & Stoddart 
Co., 147 U. S. 504, 13 Sup. Ct. 416, was a suit to recover |2,194.13, of 
which $530.09 was due, and the rest, as shown on face of déclaration, 
was not due. The jurisdiction of the court to entertain the suit was 
challenged by demurrer, upon the ground that, as there could be no 
recovery of the amount not due, the sum really in dispute was under 
|2,000. The jurisdiction was maintained, the court, among other 
things, saying: 

"It matters not that, by the showlng In the pétition, part of this sum was 
not yet due. Plaintifï Insisted that it had a right to recover ail. ïliat was its 
claim, and the claim which was disputed by the défendant. Suppose there were 
no statute in Nebraslia lilte that referred to, and the plaintifï filed a pétition ex- 
actlylike theone before us, excepting that no attachment was asked for, and the 
right to recover anything was challenged by demurrer, would not the matter In 
dispute be the amount claimed in the pétition? Although there might be a per- 
fect défense to the suit for at least the amount not yet due, yet the fact of a 
défense, and a good défense, too, would not atïect the question as to what was 
the amount In dispute. Suppose an action was brought on a nonnegotiable note 
for $2,500, the considération for which was fully stated in the pétition, and 
which was a sale of lottery tickets, or any other matter distinctly prohibited by 
statute; can there be a doubt that the circuit court would bave jurisdietionî 
There would be presented a claim to recover the $2,500; and, whether that claim 
was sustainable or not, that would be the real sum in dispute. In short, the 
fact of a valid défense to a cause of action, although apparent on the face of the 
pétition, does not diminish the amount that is claimed, nor détermine what il 
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the matter in dispute; for who can say in advance that that défense wtll be 
presented by the défendant, or, If presented, sustained by the court? We do 
not mean that a claim evidently fictitious, and alleged simply to create a juris- 
dlctioual amount, is sufflclent to give jurisdiction." 

We corne now to the application of the act of 1875, as construed 
by the cases cited, to the facts of the case hère involved. This 
cause did not originate in the circuit court, but was started in a 
circuit court of the state of Michigan, and removed into the cir- 
cuit court of the United States, upon the ground that the contro- 
versy involved a sum in excess of $2,000, and was a case vpherein 
the necessary diversity of citizenship existed to entitle the défend- 
ant to remove the cause into a court of the United States. The 
plaintiff's writ of summons laid his damages at $5,000, and his 
déclaration, which was flled before the removal, stated a case upon 
which there could be a légal recovery for the amount necessary to 
the jurisdiction. Under the common counts in the plaintiff's déc- 
laration it was legally compétent for him to prove goods sold, money 
lent, or services rendered, and that the défendant had promised to 
pay the sum of $5,000. So, if the plaintiff was unable to make 
ont a contract to pay him a commission of 5 per cent, upon the 
price of the pumping engine sold through his aid and assistance, 
but did show that he had rendered valuable services at the in- 
stance and request of the défendant in maldng such sale, there was 
no légal reason why he might not, if the évidence should justify, 
recover a judgment for the whole amount of his claim or demand 
of 15,000. The doctrine that where the plaintiff bas done work and 
labor under a contract which he has not fuUy performed, and 
therefore sues for a quantum meruit, he shall not recover in ex- 
cess of the contract price, has no application if, in fact, there was 
no stipulation as to the price or compensation. The flrst count of 
the plaintiff's déclaration was for an agreed commission. But the 
other counts were so framed that, if no agreed stipulation for a 
definite commission was established, it was legally possible for him 
to hâve recovered a much larger sum as the reasonable value of the 
services rendered. The amount in dispute and claimed by the plain- 
tiff when the case was removed was, therefore, within the jurisdic- 
tion of the court, and the cause, therefore, removable under the 
statute. But after the removal of the cause the plaintiff flled, vo^ 
untarily, a bill of particulars, consisting of an account against the 
défendant for $1,675 and interest, due as a commission of 5 per 
cent, on the sale for $33,500 of one of defendant's pumping engines 
to the city of Grand Eapids. At the same time he filed an affi- 
davit, and certain correspondence with the défendant, in which he 
averred that he had never claimed from the défendant any other 
or greater sum than a commission amounting to $1,675. This, it 
was insisted, constituted légal évidence that the matter in dispute 
did not exceed $1,675, and that the controversy was not, therefore, 
within the jurisdiction of the court. The only légal effect of his 
voluntary bill of particulars was to eut down the amount of the 
claim in dispute to a sum less than $2,000. It was équivalent to a 
confession that he was not entitled to claim so much as was claimed 
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by his déclaration. Such a concession will not operate to defeat a 
jurisdietion which had already attached. 

In Riggs T. Clark, 37 U. S. App. 626-632, 18 C. C. A. 242, and 
71 Fed. 560, — a case decided by this court, — it was sougM to de- 
feat the juïisdiction of the circuit court in a case which had been 
remoYed into that court from a state court as a conséquence of a 
stipulation by the parties, after the removal, as to the facts of the 
case for the purpose of a hearing, from which it appeared that the 
amount in dispute was really less than $2,000. The jurisdiction 
was maintained upon the ground that the question whether a case 
is removable or not is to be determined by the claim of the plain- 
tilï at the time of the removal. Where a cause is removed to the 
circuit court of the United States by a défendant, and the record 
at the time of removal shows a dispute or controversy within the 
jurisdiction of a circuit court in respect to amount, the jurisdic- 
tion over that case cannot be defeated by the subséquent conces- 
sion of the plaintifE that the amount he claimed was less than that 
he had stated in pleadings flled before such removal. Neither 
would such concession be strengthened by aoy stipulation as to 
the real facts of his demand, nor bv any other form of concession 
made .nfter removal. Eiggs v. Clark, 37 U. S. App. 626, 18 C. C. 
A. 242, and 71 Fed. 560; Fuller v. Insurance Co., 37 Fed. 163; 
Peeler v. Lathrop, 2 U. S. App. 40, 1 0. C. A. 93, and 48 Fed. 780; 
Waite V. Insurance Co., 62 Fed. 769 ; Henderson v. Cabell, 43 Fed. 
257-259. The plaintiff started his suit in a state court, and then 
flled his déclaration demanding |5,000. As he could not remove his 
case to a court of the United States, there was no colorable enlarge- 
ment of his demand for the purpose of making a case within the 
jurisdiction of a circuit court of the United States. So, if his serv- 
ices were rendered upon no agreement as to the amount of his com- 
pensation, he was at liberty to estimate their value at any sum he 
saw fit, and lay his ad damnum accordingly. That he had, before 
suit, estimated his services at a smaller sum, or claimed a less sum as 
due under an express agreement, furnishes no légal reason why he 
might not, if the existence of the contract was denied, sue both upon 
the agreement he claimed and in assumpsit for a larger sum. What- 
ever the facts of the plaintiff's claim, and however he may hâve stated 
his demand before commencing suit, he voluntarily chose to begin a suit 
upon a claim which, in amount, was within the jurisdiction of the cir- 
cuit court, and therefore removable. Whether the facts would or 
would not support his claim as stated, or for the amount he demanded, 
is a matter of no moment. Jurisdiction to hear and détermine that 
claim existed in the circuit court to which the cause was removed, and 
the jurisdiction thus acquired could not be defeated by any subséquent 
amendment of his pleadings, bill of particulars, or other form of conces- 
sion as to any part of his demand. The case is not one of colorably 
enlarging a demand for the purpose of giving jurisdiction to the courts 
of the United States, for the plaintiff could not hâve entertained any 
such purpose, 

This brings us to the merits of the case. The claim of the plaintiff 
was to recover compensation for services rendered to the défendants, 
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at theîr iùstance and request, in aiding in ihe procurement of a con- 
tract for the gale of a pumping engine of their make to the city of 
Grand Eapids. ï^or such service the plaintiff 's évidence tended to 
show an agreement to pay him a commission of 5 per cent. . upon the 
price at which a sale should be made. The plaintiff was an ex-mem- 
ber of the city conncil, but at the time of his employaient held no offi- 
ciai position. He was an old citizen of Grand Rapids, and superin- 
tendent of an electric lighting and power company. He had had a 
great deal of expérience in dealing with the council and public offi- 
ciais, and was charged with looking after the législation affecting the 
business and franchises of the electric light company. He was not a 
machinist, though he knew something of engines, one of the defend- 
ant's make being in use by his company. There was a great deal of 
compétition between the makers of pumping engines for the contract 
to furnish Grand Rapids with new pumping machinery for the city 
waterworks, but the principal rivalry was with the Holly Company. 
The character of the services rendered by plaintiff, as shown by his 
own évidence, consisted altogether in personal solicitation of the 
members of the city council and board of public works. We set ont 
portions of his testimony. Being asked if he made known his agency, 
he answered: 

"I don't think I ever told any aWërman or any other city officiai tliat I was 
the agent of tiiat company In any way. Q. In other words, you tliougiit tliat, 
so far as tlie people wliom you tallied to, — you judge tliey simply took: it as your 
opinion of a good engine? A. That is the idea of it, sir. Q. Tliey knew tliat 
you knew ^omething about engines, and uad been using this engine? A. Yes, 
sir. Q. And you Judge tliey took it as your disinterested opinion? A. Yes, sir." 

Concerning the way in which he approached thèse public ofiftcials, 
he was asked this question : 

"Q. Then ail your work that you did was done by interviews— Personal inter- 
views— with the members of the common council and the board of public works? 
A. Yes, sir." 

When asked touching what was said by him in thèse personal inter- 
views, he said he talked with them wherever he could flnd them ; told 
them of tiie Nordberg engine used by his electric company, and that 
it was, in his opinion, "an élégant machine," and "that Mr. Nordberg 
was a fine mechanic; that he could build a pump, — in my opinion, a 
good one; that the pump they made was better for the city than the 
Holly pump ; the construction of it was better." He never appeared 
before the council or before any committee, and advanced the Nord- 
berg Company's efforts to get the contract solely by personal argu- 
ments of the kind indicated. There was no évidence of any effort to 
corruptly influence the officiai action of the city council. 

We do not deem it material that Hayward did not affirmatively 
deny his agency while acting for the Nordberg Company. Nor is 
it important that there was no afflnnative évidence that he was to 
practice such concealment as part of the service to be rendered. 
The fa et was that he did not divulge his interest, and ostensibly occu- 
I)ied the character of a citizen having no interest other than the publie 
good. He intended that the opinions expressed by him should hâve 
the weight of a disinterested opinion, and to thereby mislead the 
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judgment of the ofScials he gought to influence. This was to add 
deeeit to the other evils incident to the private solicitation of public 
ofûcials, which, in itself, is coutrary to public policy. Marshall v. 
Railroad Co., 16 How. 314, 334, 335. It is the highest duty of the 
courts to place the seal of their condemnation upon ail subterranean 
methods of influencing législation or procuring public contracta. It 
is not necessary that it shall appear that actual corruption was re- 
sorted to, or that it was contemplated. "Wlien it is sought to secure, 
through the court, compensation for procuring législation, or securing 
public contracts, through any other than the most honest, open, and 
public means, the court will repel such a suitor, and lend no assist- 
ance to the enforcement of such engagements. Ail indirect methods 
of influencing public officiais in respect to public business intrusted 
to them are immoral, and tend to contaminate and comipt the in- 
tegrity of our social and political institutions. Concerning such 
methods of procuring législation, the suprême court, in Marshall y. 
Railroad Co., 16 How. 314, 334, said: 

"Legislators sbould act from high considérations of public duty. Public poiiey 
and Sound morality do. therefore, imperatively require ttiat courts should put the 
stamp of their disapprobation on every act, and pronounee void every contraet 
tbe ultimate or probable tendeney of which ■would be to sully the purity or mis- 
lead the judgments of those to whom the high trust of législation is confided. 
Ail persons whose interests ntay in any way be affected by any publie or private 
act of the législature bave an undoubted right to urge their claims and argu- 
ments, either in person or by counsel, professing to act for them, before légis- 
lative comniittees, as well as in courts of justice. But where persons act as 
counsel or agents, or in any représentative capacity, it is due to those before 
whom they plead or solioit that they should honestly appear in their true ehar- 
acters, so that their arguments and représentations, openly and candidly made, 
may receive their just weight and considération. A hired advocate or agent, 
assumlng to act in a différent charaeter, is practicing deeeit on the législature. 
Advice or information flowing from the unbiased judgment of disinterested per- 
sons, will naturally be received with more confidence, and less scrupulously e^- 
amined, than where the recommendations are krown to be the resuit of pecimiary 
interest, or the arguments prompted and pressed by hope of a large contingent 
reward, and the agent 'stimulated to active partisanship by the strong lure of 
high profit.' Any attempts to deceive persons intrusted with high functions of 
législation, by secret coœbinations, or to create or briiig into opération undue 
influence of any Ivind, hâve ail the injurious efCects of a direct fraud on the 
public." 

The gênerai doctrine of tbia case has been many times applied and 
approved. Tool Co. v. Norris, 2 Wall. 45, 55; Oseanyan v. Arms Co., 
103 U. S. 261; Trist y. Child, 21 Wall. 441; City of Pindlay v. Pertz, 
31 U. S. App. 340, 358, 13 C. C. A. 559, and 60 Fed. 427. What is 
said in thèse cases touching contracts for the procurement of légis- 
lation from congress or state législatures, or of contracts from heads 
of departments, national or state, applies with equal force to mu- 
nicipal councils and other municifial officiais. Indeed, the very near- 
ness of thèse smaller bodies of public officiais to the people, makes 
it ail the more important that every contraet shall be condemned, 
the ultimate tendeney of which would be to sully the purity or mis- 
lead the judgment of those neai'est the source of ail political power. 
The judgment must be affirmed. 
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BPECKART et al. v. GEEMAN NAT. BANK et aL 

(Circuit Court, D. Kentuclîy. February 8, 1898.) 

No. 6,638. 

1. Removal of Causes — Time op Removal. 

The provision of section 3 of tiie judiciary aet of 1875, as amendefl (25 
Stat. 433), tliat a pétition for removal of a cause may be filed at or before 
the time required for answering or pleading, is modal and formai, and does 
not operate to prevent a removal, vs^here the cause does not become a re- 
movable one until after that time has expired. 

2. Same— FEDERAI, Question— Receivek of National Bank. 

The rule that, in order to warrant the removal of a cause to the circuit 
court on the ground that it arises under the laws of the United States, that 
fact must be shown in the plaintiff's pleading, does not operate to prevent 
a removal, where the original pleading allèges that défendant is a national 
banking association, and where a receiver thereof, appointed by the comp- 
troUer of the currency, Is subsequently made a défendant and pétitions for 
removal. 
8. Receiver op National Bank — Oppicer op United States. 

A receiver of an insolvent national bank is an offlcer of the United States. 

4. Parties— Receiver of National Bank. 

In a suit in a state court agalnst an Insolvent national bank and others, 
eharging a conspiracy to defraud, and seeking the recovery from the bank 
of moneys alleged to hâve been thus obtained, a subsequently appointed re- 
ceiver of the bank Is a proper party défendant. 

5. Same. 

It seems that in such a suit, In a state court, the receiver of the national 
bank is not a necessary party. 

6. Removal of Causes— Winding up National Bank. 

Such an action falls within the description of "cases for winding up the 
affairs" of a national bank, under section 4 of the judiciary act of 1875, as 
amended in 1887 and 1888 (25 Stat. 433), which préserves in such cases the 
jurlsdiction of the fédéral courts, and the receiver of the bank, hitervening as 
such, is entitled to hâve the cause removed. 

7. National Banks— Jdrisdiction op State Court. 

It seems that a state court is a "court of compétent jurisdiction" to adju- 
dicate upon disputed claims against insolvent national banks. 

8. Removal of Causes — Actiok agaikst National Bank — Ground. 

The rule requiring that, where the ground for removing a cause to the 
fédéral court is diverse citizenship, that ground must exist, not only at the 
time of removal, but also when the suit was eommeneed, has no application, 
where a receiver of an insolvent national bank intervenes as such, and seeks 
the removal of a case which is under the head of "winding up the affairs" of 
the bank. 

On motion to remand to the state court. 

Dodd & Dodd, Byron Bacon, and D, W. Sanders, for plaintiffs. 
John G. Carlisle, Humphrey & Davie, J. ï. O'Neal, and W. M. 
Smith, for défendants. 

BAKB, District Judge. In this case, A. J. Speckart, Jacob 
Franliel, and others, as stockholders of the Louisville Deposit Bank, 
sued the German National Bank, Adolph Keutlinger, and Albert 
Eeutlinger, who were président and cashier of the German National 
Bank, and Moses Schwartz, eharging a combination and conspiracy 
to organize the Louisville Deposit Bank, and after its organization 
to defraud it by getting a large sum of money from said Deposit 
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Bank in payment of Moses Schwartz' indebtedness to the German 
National Bank, Moses Bchwartz being the président of the Louisville 
Deposit Bank, and said German National Bank unloading worthless 
assets of the German National Bank upon said Louisville Deposit 
Bank. This suit was brought in April, 1894, and the Germania 
Safety-Vault & Trust Company, as assignée of the Louisville Deposit 
Bank, and the Louisville Deposit Bank, were made parties défendant 
with the alleged conspirators; the allégation being that the trust 
Company, as assignée of the Louisville Deposit Bank, had refused, 
upon demand, to bring the suit to make the German National Bank 
and the Reutlingers and Schwartz responsible for the money ont of 
which the Deposit Bank was alleged to hâve been defrauded. Pro- 
cess was issued on this suit, and separate answers were flled by the 
Reutlingers and the German National Bank. Subsequently, in De- 
cember, 1896, the Germania Safety-Vault & Trust Company, assignée 
of the Louisville Deposit Bank, and the Louisville Deposit Bank, and 
several creditors of said bank uniting therein, flled what is called a 
counterclaim and cross pétition against the German National Bank, 
in which they admit the allégations of the original bill, and seek to 
recover from the German National Bank the several sums of money 
which are alleged in the original bill to hâve been obtained by the 
German National Bank by conspiracy and fraud. The prayer of 
this cross pétition is for judgment against the German National Bank 
primarily for the use and beneflt of the creditors of the Louisville 
Deposit Bank for the sums claimed therein, to wit, the sum of $265,- 
000, and the further sum of |75,212.65, with interest, and for ail 
proper relief. There was no process issued upon this cross pétition, 
and hence the German National Bank was not before the court on 
the cross pétition until the day of the removal. In January, 1897, 
R. H. Oourtney was appointed, by the comptroller of the currency, 
receiver of the German National Bank, and he, as such receiver, 
immediately took possession of ail of the property and assets of said 
bank. On the 28th of June, 1897, the following order was made: 

"This day came R. H. Oourtney, receiver, and filed tierein Ms pétition to be 
made a party défendant lierein; and tlie plaintiffs and cross plaintifCs object 
tliereto; and, the court being advised, it is now considered that said pétition be 
sustained. And said R. H. Oourtney, receiver of the German National Banlï, la 
now made a party défendant herein to the original and to the cross pétition, to 
which the plaintiffs and cross plaintiffs except. This day came R. H. Oourtney, 
receiver of the German National Bank, and presented herein bis pétition for the 
removal of this cause to the circuit court of the United States for this circuit and 
district, and also his bond conditioned according to law; and it is now ordered 
that said pétition and bond be flled, and said bond accepted, and that the court 
will proceed no further herein." 

This order was made upon the following pétition : 
"R, H. Oourtney, receiver of the German National Bank, would respectfuUy 
represent unto the court that since the filing of this suit, and since the filtng of 
the last pleadlng herein, the German National Bank has beeome insolvent; and 
that under due and regular proceedings had in conformity with the laws of the 
Tlnited States, and especlally in conformity with that statute commonly known 
as the 'National Bank Act,' the comptroller of the currency has assumed charge 
of ail the assets of the said German National Bank, and has appointed your peti- 
tloner, the said R. H. Oourtney, as receiver of the said German National Bank, 
and of ail Its assets, and that he Is now such receiver thereof, duly appointed 
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and qualifled; and that your petitloner, the sald R. H. Oourtney, recelver, deslret 
to contest the daim of the plalntlffs hereln, and does now assert that the said 
daim Is not a just one against the sald German National Banli, and that no 
Judgment should be rendered against It thereon. Wherefore the sald petltioner, 
R. H. Courtney, now aslvs the court to require the plalntlffs to malie Uim a party 
défendant hereln, and, upon belng made such party défendant asljs to be allowed 
to eonduct the défense hereln, the sald German National Banli now being in his 
hands as aforesald, and its direetors having no power or authority over its assets, 
and being therefore without means to eouduct the défense hereln; and your petl- 
tioner will ever pray." 

And the pétition for removal is as follows: 

"Your petltioner, R. H. Courtney, receiver of the German National Banli, would 
respectfully reptesent unto the court that he has been appointed by the comp- 
troller of the currency and now Is recelver of the défendant the German National 
Bank, and the said appolntment was made by the sald comptroller under the 
laws of the United States, and especially under that law commonly called the 
'National Bank Act'; that the suit hereln is one arising under the constitution 
and laws of the United States; that It involves largely more than $5,000. Your 
petltioner now présents hereln thls pétition, and also a bond duly executed accord- 
Ing to law, and asks that thls pétition be filed, said bond accepted, and that the 
court will proceed no further hereln; and your petltioner will ever pray." 

The transcript having been flled in this court, the plaintilïs, by 
their counsel, hâve moved to romand the case to the court from which 
it came, upon, as we understand, three grounds: First, that the 
pétition and motion for removal to this court came too late; sec- 
ond, that, if it be a fact that it is a case arising under the lawa 
of the United States, that fact is not shown in the plaintiffs' plead- 
ing, which is necessary under the rule as announced in the case of 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
and other subséquent cases; a:,d, third, that the défendant is not en- 
titled to removal, under the laws and statutes of the United States. 

Thèse questions will be considered in their order. 

If Courtney, as receiver, is entitled to a removal, the fact that the 
pétition for removal was not filed on or before the time at which, by 
the practice and law of the state of Kentucky, the German National 
Bank was bound to answer, should not prevent a removal now. It 
is said by the suprême court. Justice Gray delivering the opinion, 
in the récent case of Powers v. Raiiway Co., 18 Sup. Ct. 266: 

"The existence of diverse citizenship, or other équivalent condition of Jurisdic- 
tlon, Is fundamental. The want of it will be taken notice of by the court of ita 
own motion, and cannot be waived by either party. Raiiway Co. v. Swan, 111 
U. S. 379, 4 Sup. Ct. 510. But the time of filing a pétition for removal is not 
essential to the jurisdiction. The provision on that subject is, in the words of 
Mr. Justice Bradley, 'but modal and formai,' and a failure to comply wUh it may 
be the subject of waiver or estoppel." 

In this case, until the receiver was appointed, there was no right 
of removal at ail in the German National Bank, and the receiver 
made the motion immediately upon his being allowed to become a 
party défendant. It would be a very narrow and technical con- 
struction of the act of August, 1888, to construe it that if a person, 
subsequently to the making up the issues in a case, became entitled 
to removal, he could not remove because the removal was not made 
before the answer or plea. The reasoning of the court in the case ■= 
of Powers v. Eailway Co., supra, is, we think, décisive of this ques- 
tion. There a party, the G. & O., with one or two of its employés, 
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\yas sued for Personal injupy. The case was removed, upon the 
pétition of the 0. & Ô., to the circuit court of the United States, and 
upon motion of the plaintiff, the court holding that the parties might 
be jointly sued, the case was remanded to the state court, and, when 
the remanded case came for trial in the state circuit court, the par- 
ties who prevented the removal were dismissed by the plaintiff, and 
thereupon the railroad cornpany filed another pétition for removal, 
and tendered the proper bond. The state courte hpwever, refused to 
recognize the validity of this removal, and tried the case. The tran- 
script was afterwards filed in the circuit court ofthe United States, 
and that court held that it was in time, and that the action of the 
state court, after the filing of the pétition and the tender of the bond, 
was null and void. The case was appealed to the suprême court, 
and that court afflrmed the judgment of the circuit court. Among 
other things, it is said, after quoting the provisions of the statute 
of March, 1887, as corrected by the act of August, 1888 : 

"This provision clearly manifests tlie intention of congress that the pétition 
for rempval should be filed at the earliest possible opportunity. But, so long 
as there does not appear of record to be any removable controversy, no party 
can be entitled to remove it; and the provision of the act of congress, that 'any 
party entitled to remove any suit' 'may make and file a pétition for removal,' 
at or before the time when he is required to malie answer to the suit, cannot be 
Jiterally applied. To construe that provision as restrieting to the time preseribed 
for answering the déclaration, the removal of a case which is not a removable 
one at that time would not only be inconsistent with the words of the statute, 
but It would utterly defeat ail right of removal In many cases; as, for instance. 
whenever eitizens of the same state as the plaiiitlfC were joined as défendants 
through an honest mistake, not discovered by the plaintiff until after the time 
preseribed for answering, or whenever a Personal injury was supposed, at the 
time of bringing an action therefor, to be a comparatively trifling one, which 
might be fuUy compensated by a sum much less than $2.000, and was after- 
wards discovered to be so much graver that there could be no doubt of the 
power and duty of the court to allow an amendment Increasing the ad damnum. 
The reasonable construction of the act of congress, and the only one which wili 
prevent the rlght of removal, to which the statute déclares the party to be enti 
tled, from being defeated by circumstances whoUy beyond his control, is to hold 
that the incidental provision as to the time must, when necessary to earry out 
the purpose of the statute, yield to the principal enactment as to the right, ard 
to eonsider the statute as, in intention and effect, permitting and requiring the 
défendant to file a pétition for removal as soon as the action assumes the shape 
of a removable case in the court In which it was brought." 

It is true that neither the plaintiffs nor the cross plaintifEs orig- 
inally sued Courtney, the receiver, or sought judgment against him, 
but both bave sued the German National Bank, alleging that the 
bank was created and organized under the laws of the United States; 
and while it is true that, at the time of the flling of the original péti- 
tion and of the cross pétition, this banking association, which was 
created and organized under the laws of the United States, could not 
remove this case, still the fact of its création and organization is 
alleged in the pétition. Thus, by the pleading of the plaintilï and of 
the cross plaintiff, it was alleged to be a fédéral corporation, and as 
such was subject to be taken possession of by the comptroller of the 
currency of the United States, and its assets coUected and distrib- 
uted under the laws and authority of the United States. Hence, 
when the receiver became a party défendant to the original and 
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cross pétitions, th.e case came within the exception to the ruie as 
announced in the case of Eailroad Co. v. Cody, 166 U. S. 606, 17 Sup. 
et. 703. In that case the Texas & Pacific was sned for personal in- 
jury to the plaintiiï, and he alleged that the Texas & Pacific was a 
private corporation, created and existing under the laws of the state 
of Texas, and that the défendant owned and operated a line of rail- 
way extending through certain counties, The défendant flled its 
pétition for remoTal, and alleged in the pétition for remoTal that 
the petitioner, at the commencement of the suit, was and still is a 
corporation created and organized under and by virtue of certain 
acts of congress of the United States, and tendered a bond. The 
question was made that the removal was improper because of the 
ruling laid down in the case of Tennessee v. Union & Planters' Bank 
and other cases, as the plaintiffl's pétition did not allège that the 
Texas & Pacific Eailway was a fédéral corporation, but, on the con- 
trary, that it was a corporation created and existing under the laws 
of Texas. The suprême court hèld that it was properly removable, 
and announced that the rule did not apply to corporations created 
and organized under fédéral authority. 

The remaining question, of whether or not the receiver, Courtney, 
was entitled to remove the case, présents a new and interesting ques- 
tion, — one that, as far as the researches of the court and counsel hâve 
gone, has only been directly decided in one case, and that in the cir- 
cuit court of appeals of the Eighth circuit, in the case of Bank v. 
Smith, 19 C. 0. A. 42, 72 Fed. 568. That case was very brieily dis- 
posed of, but is directly in point. Prior to the act of July 12, 1882, 
national banks had a right to sue in the fédéral courts because of 
their fédéral origin, but by that act a limitation was put upon the 
jurisdiction of the fédéral courts in such cases. It is provided: 

"That the jurisdiction over sults hereafter brought by or agalnst any associ- 
ation established under any law providing fpr national banking associations, 
except sults between them and the ITnited States or Its ofBcers and agents, shall 
be the same as and not other than the jurisdiction over suits by or against 
banlîs not organized under any law of the United States whlch do or miglît do 
business where such national banking associations may be doing business when 
such sults may be begun. And ail laws or parts of laws of the tJnited States In- 
consistent wlth thls provlso be and the same are hereby repealed." 

And by section 4 of the act approTcd March 3, 1887, it is provided : 

"That ail national banking associations established under the laws of the 
United States shall for the purpose of ail actions by or against them, real, Personal 
or mixed, and ail suits in equlty, be deemed citizens of the state in which they 
are respectively located, and In such cases the circuit and district courts shall 
not hâve jurisdiction other than such as they would hâve In cases between Indl- 
vlduals, citizens of the sanie state. The provisions of thls section shall not be 
held to affect the jurisdiction of the courts of the United States in cases com- 
tnenced by the United States or by direction of any offlcer thereof, or cases for 
wlnding up the affairs of any such bank." 

It will be observed that the provisions of neither of thèse sections 
affect the jurisdiction of the courts of the United States in suits 
commenced by the United States, or by direction of any ofiicer there- 
of, or for cases winding up the affairs of any such bank. There is 
no provision of the national banking act which in express terms di- 
rects the bringing of suits by receivers appointed by the comptroller, 
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but, bef ore the passage of the act of 1882 or the act of 1887, tbe right 
of a receiver to bring a suit, either in his own name or that of the 
national banking association, had been recognized. The provision 
in regard to the appointaient of the receiver by the comptroller of 
the currency is quite broad, and the duties incumbent upon the va. 
ceiver are thus stated in the act: 

"Such receiver under the direction of the comptroller shall take possession of 
the books, records and assets of every description of such association, and collect 
ail debts due and daims belonging to it,' and upon the order of a court of record 
of compétent jurisdiction may sell or compound ail bad debts or doubtful debts, 
and on a like order may sell ail real and personal property of such association 
on such terms as the court may direct, and may if necessary to pay the debta 
of such association enforce the individual liability of stockholders; such receiver 
shall pay over ail moneys so made to the treasurer of the United States subject 
to the order of the comptroller, and also make report to the comptroller of ail 
the acts and proceedlngs." 

The provision in regard to the distribution of the assets is this: 

"From time to time after full provision has been made for refunding to the 
United States any deficiency for redeeming the notes of such association, the 
comptroller shall make a ratable dividend of the money so paid over to him by 
such receiver on ail such claims as may hâve been proven to his satisfaction or 
adjudged in a court of compétent jurisdiction, and as the proceeds of the assets 
of such association are paid over to him shall make further dividends on ail 
claims previously proved or adjudicated; the remainder of the proceeds, if any, 
shall be paid to the shareholders of the association or their légal représentatives 
in proportion to the stock by them respectively held." 

There are other provisions of the national banking lavi^ which au- 
thorize the forfeiture of the charter of the bank, but in the case at 
bar there is no suggestion that the charter of the German National 
Bank has been forfeited, and it is now insisted by the plaintiffs that 
the German National Bank is the only necessary party in determin- 
ing whether or not the claim sued for should be adjudged against 
that Company. It seems to be decided that, had this suit proceeded in 
the state court without the intervention of the receiver, such a judg- 
ment would be a valid one as against the corporation. This view 
seems to be sustained by the cases of Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383; National Bank of the Commonwealth v. Mechan- 
ics' Nat Bank, 94 U. S. 437; Denton v. Baker, 24 C. C. A. 476, 79 
Fed. 189. This also seems to hâve been the ruling, as against the 
assignée in bankruptcy, under the late bankrupt act. See Eyster v. 
Gaff, 91 U. S. 521, and Claflin v. Houseraan, 93 U. S. 130. The 
national banking act provides that claims aarainst the insolvent national 
banks shall be approved to his (the comptroller's) satisfaction or ad- 
judged in a court of compétent jurisdiction. As an original proposi- 
tion, we should be inclined to think that an adjudication in a court of 
compétent jurisdiction would necessarily require that the receiver or 
the comptroller should be a party thereto. But, conceding that neither 
of them is an indispensable or necessary party, we think the receiver is 
a proper party to this litigation, and, as he has been allowed to be 
made a party in the state court, the inquiry arises w-liether or not, as 
he dérives his authority, as does the comptroller, entirely from the laws 
of the United States, he is entitled to remove to this court. There is 
no provision in the national banking act which requires, in terms, the 
85 F.— 2 
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recçiyei; toiflefend actions against tàe national bank for which he ii? re- 
ceiver. Tbatduty vould necegsarily follow if the bank for wbich he 
is receiver had forfeited its charter or ceased to exist as a corporation, 
sinceiSuch. forfeitnre would be an abatement of any pendiag action, if 
property presented, and would prevent any new suit which might hâve 
for its object the adjudication of contested claims. In the case of 
Chemical J^at Bank v. Hartford Deposit Co., 161 U. S. 1, 16 Sup. Ct. 
439, on awrit of error from the suprême court of Illinois, the suprême 
court sustained a judgment against a bank, in a suit which was against 
both the receiver and the bank of which he was receiver, for the breach 
of the terms of a lease. The state court there adjudged that the receiver 
was not liable for the damages for the breach of the lease, but gave 
judgment against thé banking association. This judgment was susjr 
tained by thé suprême court, thus holding as we think, that although 
the corporation had ceased to do business, and had ceased to be a 
going coÈcem, it was liable to be sued, and a judgment rendered 
against it for a daim which existed at the time of the insolyency, 
and that such a judgment in the state court was a valid judgment, 
and "an adjudication in a court of compétent jurisdiction," under the 
national banking act. 

In an instance like the case at bar, where the corporate franchise 
bas net been declared forfeited, the corporation bas no control 
of its assets, which hâve been talcen by authority of the United 
States, nor bas it any authority over the question of the double lia- 
bility of the stockbolders. The control of the assets is in the receiver, 
and the authority to assess the liability against the stockbolders rests 
with the comptroll«r, who is appointed under the fédéral law. It, 
however, doee represent the stockbolders to the extent of any re- 
maining assets after the payment of the debts and liabilities of the 
insolvent corporation. As the receiver is the executive ofiBcer who 
Controls the assets of the insolvent corporation, and who is the repré- 
sentative, in a sensé, of the comptroller. who bas a right to assess 
the stockbolders, it is eminently proper that he should be made a 
party, though, perhaps, under the authorities, not a necessary one, 
in the question of adjudicating tbe liability of thé insolvent corpora- 
tion. It is now settled that a receiver of an insolvent national bank 
is an offlcer of the United States. See Gibson v. Peters, 150 U. S. 
344, 14 Sup. et. 134; Kennedy v. Gibson, 8 Wall. 498; Price v. 
Abbott, 17 Fed. 506; Hendee v. lîailroad Co., 26 Fed. 677. In 
Price V. Abbott, Justice Gray, after referring to section 2, art. 2, of 
the constitution, in regard to the appointment of officers, says: "Ap- 
pointments of receivers of national banks, made by the comptroller 
of the currency as provided by those laws, are presumed to be made 
with the concurrence or approval of the secretary of the treasury, 
and made by the head of the department, within the meaning of the 
constitution." Assuming, then, that Courtney is a proper party, 
though not a necessary one, the question arises whether the case bas 
been properly removed. The proviso of the act of March, 1887, is 
that the jurisdiction of the courts of the United States is not af- 
fected in cases commenced by the direction of any offlcer of the United 
States, or in cases for winding up the affairs of any insolvent national 
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bank. This suit is not commenced by direction of the receivei, but 
is against the bank and the receiver, nor is it in terms a case for 
winding up the affairs of the Gennan National Bank, but it is, we 
think, a case which directiy aflfects the winding up of the affairs of 
the Gennan National Bank. The many cases cited by counsel, in 
which the jurisdiction of the receiver to sue in the fédéral court is 
reeognized, are cases in which he (the receiver) is suing and coUecting 
the assets of the insolvent national bank. It would, however, upon 
gênerai principles, seem to follow that, if the receiver could bring suits 
in regard to the assets of the national bank, he could also défend 
those assets against the claims of others, even though the claim 
against the insolvent bank was set up in an independent suit. But, 
however this may be, it seems to us that the language of the proviso 
m regard to winding up the affairs of such bank is suffîciently broad to 
include a suit like this, since it is indispensable to the winding up 
of the affairs of the bank that the assets of the insolvent should be 
defended against asserted liabilities, as well as that the assets should 
be collected and be properly distributed. I conclude, therefore, that 
while the state court is a court of compétent jurisdiction to adjudi- 
cate upon disputed claims against insolvent national banks in the 
hands of receivers, yet when the receiver is before the court, repre- 
senting, as he does, ail of the assets of the insolvent bank, he can 
défend in that court, or hâve the case removed to the United States 
court. 

I do not understand that the rule which requires, when the ground 
is diverse citizenship, that the diverse citizenship should exist, not 
only at the time of the removal, but at the time of the commence- 
ment of the suit, applies when the ground for removal is that the 
controversy arises under the laws of the United States, or that the 
right of removal is because the removing party is an ofBcer of the 
United States, and intervenes as such, and certainly it should not 
apply if this case is one under the head of winding up the affairs of 
this bank. It follows, from thèse views, that the motion to remand 
must be overruled; and it is so ordered. 



CITY OF RICHMOND v. SOUTHERN BELL TEL. & TEL. CO. 

(Circuit Court of Appeals, Fourtli Circuit. February 1, 1898.) 

No. 241. 

1. Telbgeaph Compant— Scopb of Teiîm. 

The aet of July 24, 18fi6 (Rev. St. §§ 52a3, 5268), authorizing telegrapij 
companies to construct, maintain, and operate their Unes over and along 
post roads of the United States, but so as uot to interfère with ordijiary 
travel thereon, applies equally to téléphone companies. 
Brawley, District Judge, not assenting in full. 
î. TELEPHONE Company— FEDERAI/ Statute— Local Ordinanck. 

A téléphone company operating its lines in and through several states, and 
In particular over the streets of a city, under the authority of a city ordi- 
nance which, by its terms, was revocable by the city, duly complied with 
the requirements of Rev. St. §§ 5263, 5268, and thereby acquired the rights 
gianted thereby. Thereafter the local ordinance was revoked. Held, that 
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' its prevlous acceptance of tlie terms of the ordlnance dld not debar It îroœ 
clalming the full rights conferred by the act of congress. 
8. Same—Policb Power. 

The privilèges conferred by the act of July 24, 1866 (Rev. St. § 5263), upon 
telegraph and téléphone companies, are to be enjoyed In subordination to 
the due exercise of the police power of the state w-here they operate theii 
Unes. 

4. Samb — Unreasonablb Obdinances. 

The principle that the législature may not, under the guise of protecting 
publie interests, arbltrarily interfère with private business, or impose un- 
usual or unnecessary restrictions upon lawful occupations, a fortiori applie* 
to a municipal corporation, the créature of the législature. 

5. Samb. 

Where the conditions, régulations, and restrictions imposed by a city coun- 
cil upon the maintenance and opération within the city of the Unes of a 
téléphone company enjoying the privilèges conferred by Rev. St. § 5203, are 
such as to évince a désire to oppress and control, and perhaps defeat, the 
company's existence, they cannot be supported as a lawful exercise of the 
police power. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

Charles V. Meredith, for appellant. 

Hill Carter and A. L. Holladay (Geo. H. Fearons, on the brîefs), for 
appellee. 

Before SIMONTON, Circuit Judge, and BRAWLEY and PURNELL, 

District Judges. 

SDIONTON, Circuit Judge. This case cornes up on appeal from the 
decree of the circuit court of the United States for the Eastern district 
of Virginia. The complainant is a corporation organized under the 
laws of the state of New York as a téléphone and telegraph company. 
It is engaged in the business of a téléphone company, and of construct- 
ing and operatihg téléphone lines in and through the states of Virginia, 
West Virginia, North Carolina, South Carolina, Georgia, Alabama, and 
Florida. It has maintained and operated for several years ail the 
apparatus necessary for transmitting téléphone messages in the city of 
Richmond, Va., and has erected and maintained along certain streeta 
and alleys of said city numerous pôles and wires for this purpose. The 
complainant company was incorporated on the llth December, 1879. 
In 1884 it applied to the city of Richmond for authority to erect its 
pôles and run its wires along the streets and alleys of said city; and 
by an ordinance passed 21st June, 1884, this permission was granted 
as to such routes as may be specified and agreed on by a resolution or 
resolutions of the committee on streets, from time to time, and on the 
<?onditions and provisions of the ordinance. Thèse conditions and pro- 
visions were: That on any route conceded by the committee on 
streets, and accepted by the company, the pôles should be so placed by 
the company under the direction of the city engineer as to allow for the 
use of said pôles by the flre alarm and police telegraph, in ail cases 
giving the choice of position to the city's wires. To f urnish téléphone 
service to the city at a spécial réduction of $10 per year for each station. 
No shade trees to be disturbed, eut, or damaged without the permission 
of the city engineer and the consent of the owners of the property in 
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front of which the treés stand. Ail this work to be in every respect 
subject to the supervision and control of the city engineer. The ordi- 
nance to be subject at any time to repeal, such repeal to go into eiïect 
12 months after the passage of the repealîng ordinance. On the 13th 
February, 1889, the Southern Bell Téléphone & Telegraph Company, 
the complainant, accepted without reseryation ail of the restrictions 
and obligations of the act of congress, approved 24th July, 1866, en- 
titled "An act to aid in the construction of telegraph lines and to secure 
to the government the use of the same for postal, military and other 
purposes." And thereupon, on ISth February, 1889, the postmaster 
gênerai certifled that this acceptance was on file in the post-office de- 
partment. This act of congress is in thèse words : 

"Sec. 5263. Any telegraph company now organized, or which may hereafter 
be organized, under the laws of any state, shal) hâve the right to construct, 
maintain, and operate lines of telegraph through and over any portion of the 
public domain of the United States, over and along any of the military or post 
roads of the United States, which hâve been, or may hereafter be declared such 
by law, and over, under, or across the navigable streams or vraters of the United 
States; but such lines of telegraph shall be so constructed and maintained as 
not to obstruct the navigation of such streams and waters, or interfère with 
the ordlnajry travel on such military or post roads." 

"Sec. 526S. Before any telegraph company shall exercise any of the povyers or 
privilèges conferred by law such company shall file their written acceptance 
wIth the postmaster gênerai of the restrictions and obligations required by law." 

On 14th December, 1894, the city council of Richmond repealed the 
ordinance of 26th June, 1884, granting thèse privilèges to the Southern 
Bell Téléphone & Telegraph Company, to take effect 12 months after 
its approval. And lOth September, 1895, the same city council passed 
another ordinance as to the joint use of pôles erected in the streets and 
alleys of the city of Richmond for the support of wives used in con- 
nection with the transmission of electricity. The flrst section of this 
ordinance provides that ail pôles now erected in the streets or alleys of 
the city of Richmond for electric wires, except such as support wires 
required by city ordinances to be removed and run in conduits, shall 
thereafter be allowed to remain only on terms and conditions therein- 
after set forth. The second section provides that no pôle now erected 
for the support of téléphone wires shall remain on any street in said 
city after 15th December, 1895, unless the owner or user of such pôle 
shall first hâve petitioned for and obtained the privilège of erecting 
and maintaining pôles for téléphone purposes in accordance with the 
conditions of this ordinance and such others as council may see fit to 
impose. If such owner fail to obtain such privilège, and fail or neglect 
to remove the pôles, and restore the street to its former condition, he 
shall be liable to a fine not more than foOO and not less than $100 for 
eveiy pôle so remaining; each day's failure to be a separate offense. 
Then follows a number of sections imposing most stringent conditions, 
placing the whole matter within the control of the city and its oificers, 
reserving the right in the city council at any time to put other restric- 
tions and régulations as to the érection and use of such pôles, and from 
time to time to require the removal of them and the wires to be run in 
conduits. On lOth September, 1895, another ordinance was passed, 
requiring the removal of pôles and wires from overhead in certain 
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streets,.and for the construction and using conduits in certain streets.. 
This ordînance was enforceable under heavy penalties, with. the pro- 
vision, also, that any company getting the privilège of putting in thèse 
conduits, must make them 100 per cent, larger than is needed for their 
use, 80 that the city might run its wires free in such conduits, and any 
other company may use them for an agreed compensation, or one to be 
fixed by arbitrators. Threats having been made to carry thèse ordi- 
nances into effect, the complainant flled its bill praying an injunction. 
It rests its right to use the streets and alleys of the city of Eiclimond 
for the purposes of its business under article I, § 8, of the constitution 
of the United States, and the act of congress of 1866, and dénies that 
in such use it can be prevented or controlled or be in; any wav dépendent 
upon an ordinance or any ordinances of the city council. The prayer 
for an injunction is in thèse words: 

"That said çlty and ail others, Its agents and employés, may be restrained and 
enjoined from removing or interfering with its pôles and wires in said city, and 
from interfering with the right of your orator to use said pôles and wires, and 
that ail proceedings hy said city or its agents and ail others to prevent your 
orator from continuing, renewing, repairing, and extending its lines, wires, and 
pôles in, along, and over the streets and alleys of the said city, and to inflict 
fines and penalties on your orator for so doing, may lie resirained and enjoined: 
that the right of your orator to use said pôles and wires and to carry on its said 
business along and over the streets of the said city be declared and defined; that 
the ordinances of said city of the 14th of December, 18!>4, and of the lOtli Sep- 
tember, 1895, so far as they undertalje to prevent your orator from maintain- 
Ing and using its lines, pôles, and wires over and along the streets and alleys 
of the city of Richmond', from repairing, renewing, and extending its said pôles, 
wires, Unes, and routes as its business may require, may be declared null and 
void," 

tJpon the fllîng of the bill an înterlocutory injunction was granted. 

The bill was first met by demurrer. The demurrer sets up thèse dé- 
fenses : (1) As to the equity of the bill. (2) That the act of congress 
of 1866 applies only to telegraph companies, and not to companies like 
the complainant. (3) That the act of congress, even if it does apply to 
complainant, does not give it any right to erect its pôles and wires 
along the streets of Eichmond, without the consent of the city, subject 
to reasonable régulations as to the routes, position, and number of 
the pôles, and to pay for use of the streets. (4) That, if this is the 
effect of the act of congress, it is unconstitutional. (5) That the ordi- 
nance of 1884 constitutes a binding contract between complainant and 
the city of Richmond, with a power of rescission by repeal in the city 
council. That this power was given by the statute of the state of Vir- 
ginia, and was properly exercised. The demurrer was overruled, and 
the défendant filed its answer. The portions of this answer which 
bear upon the conclusions reached in this case are thèse : A déniai 
that the wires, pôles, and lines of the complainant in and over the 
streets and alleys of said city constitute a part of the postal service of 
the United States; a déniai that complainant is a telegraph company, 
and a déniai that its acceptaace of the act of 1866, so far as the télé- 
phone exchange in Richmond is concerned, even entitled it to any o£ 
the rights and powers authorized by the act ; a déniai that the accept- 
ance by the complainant of the provisions of the act of 1866 has ren- 
dered complainant independent of and superior to the council of the 
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city of Kichmond. The cause came to a f ull hearing, and the circuit 
«ourt made tlie f oIlowiDg decree : 

"The court, wlthout passln^ on the rlghts claimed by the complalnant Com- 
pany under the laws of Virginia and the ordinances of the city of Richmond, is 
of opinion, and doth adjudge, order, and deeree, that the complalnant company 
bas, in accordance with the terms and provisions and under the protection of 
the act of congress of the TJnlted States atiproved July 24, 1866 (which lâ an 
authorlty paramount and superior to any siate law or city ordinance in confiiet 
therewith), the right 'to coustruct, maintain, and operate its lines over and 
along' the streets and alleys of the city of Richmond, both those now oecupled 
by tlie complainant company and those not now so occupird, and to put up, 
renpw. replace, and rppair its lines, pôles, and wires over and along said streets 
and alleys, as well as to maintain, constnlct, and operate the same, and to con- 
nect Its Unes with new subscribers aloug said streets and alleys; and the said 
city of Richmond, its agents, oflicers, and ail others are enjoini'd and restrained 
from eutting. removing. or in any way Injuring said lines. pôles, and wires of 
the comT)lainant company, and from preventing or interfcring with the exercise 
of rhe aforesaid rights by the complainant company, and also from taUlng pro- 
C6'ertings to inflict and enfoirce fines and peualties on said company for exercising 
Its said rights." 

Tlie défendant obtained leave to appeal from this deeree, and it 
cornes up on tlie assignments of error. Tlie.se are 11 in number. The 
flrsl three are gênerai in their cliaracter, going to tbe preliminary in- 
jnnction and to the demurrer to the bill. The fourth is to the effect 
that the ordinance of 1884, passed under the authority of the state of 
Virginia, and under which the opérations of the complainant company 
were begun and continued, created a contract which bound the com- 
plainant to cease its opérations upon the streets and allej's of Richmond 
whenever the city coiincil exercised its right to repeal said ordinance, — 
a right reserved in the ordinance itself. The fifth and sixth deny that 
the complainaat bas any right to the privilèges under the act of con- 
gress of 1861), which applies to telegraph companies, and not to a télé- 
phone company, as complainant is. The seveuth, eighth. and ninth 
deny that, even if complainant cornes within the aet of ISOft, it can be 
protected, unless it is engaged in Interstate commerce business, and 
oûly as to sueh business, and dénies that it is protected in its local busi- 
ness, lliey also deny that tliere is anything in tlie contract with the 
Western Union Telçgraph Company which puts comi)lairiant in Inter- 
state commerce business, or wirliin tlie protection of section 8, art. I, 
of the constitution of the United States. Tlie tenth and eleventh 
assignments assign error as to the scope of the injimction, as it enjoins 
the city from interfering with the infra state and local business of the 
complainant, and a right to erect its pôles and stretch its wires, without 
any control on the part of the city. At the bar the a[ip<'llant declared 
that the constitutionality of the act of congress of ISfîti. was recog- 
nized and admitted. That ail streets which are letter-carrier routes 
are post roads of the United States. That under tbe act of 18()6 a 
telegraph company can obtain a right of way for its pôles and wires 
through a city and along its streets against the wisb of the munici- 
pality. 

The décisive questions raised in this case are: First. Does the 
complainant corne within the protection, and is it entitled to the privi- 
leges, containwl in the act of congress of IStîO? Second. If it cornes 
within the provisions of that act, how far has it limited and restricted 
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itself by accepting the provisions of the ordinance of the city of Eich- 
mond? TMrd. To wliat extent does the protection of the act of 1866 
go? Does it make the Company accepting it free of the control of the 
municipality in which it does business? 

1. The act of congress of 1866 in terms speaks of "telegraph compa- 
nies." Do thèse words include téléphone companies? The telegraph 
and téléphone both communicate messages by means of electricity over 
wires, for longer or shorter distances. The telegraph communicates 
thèse messages by sound of instruments, the téléphone by the human 
voice usually. Both dépend upon electricity for their action. Each 
is but a form of use, — the product and resuit of the same principle. 
The names are only used to distinguish the method of communication. 

In England, in the case of Attomey General v. Edison Tel. Co., 6 
Q. B. Div. 244, Stephens, J., in a oarefully prepared and elaborate dis- 
cussion, says: 

"I do not think It necessary to express any opinion on a controversy which is 
more scientlflc than légal, and perhaps more properly metaphysical or relative 
to the meaning of words than scientific, as it seems to turn upon the nature of 
identity in relation to Sound. It is enough to say that, whatever be the merits 
of the controversy, it does not appear to us that the fact, if it is a fact, that 
Sound itself is transmitted by the téléphone, establishes any material distinction 
between téléphonie and télégraphie communication, as the transmission, if it 
taUes place, is performed by a wire acted on by electricity." 

In Wisconsin Tel. Co. v. City of Oshkosh, 62 Wis. 32, 21 N. W. 828, 
this case was cited with full approval, and the doctrine asserted that, in 
contemplation of law, a téléphone and telegraph company are one and 
the same. In the case of Chesapeake & P. Tel. Co. v. Baltimore & 0. 
Tel. Co., 66 Md. 410, 7 Atl. 810, the court of last resort of that state 
quote with approval the English case above quoted, and say further: 

"It Is clear, If we take the term 'telegraph' to mean and Include any apparatus 
or adjustment of instruments for transmitting messages or other communica- 
tions by means of electric currents and signais, that term Is comprehensive 
enough to embrace the téléphone." 

The same doctrine is clearly and fuUy expressed in Duke v. Téléphone 
Co., 53 N. J. Law, 341, 21 Atl. 460. The court quotes the language of 
Bell in bis application for a patent, set ont in the Téléphone Cases, 126 
U. S. 1, 8 Sup. et. 778. He says: 

"What I clalm is the method or an apparatus for transmitting vocal or other 
sounds telegraphicaily as herein described, by causing electrical undulations 
slmilar in form to the vibrations of air accompanying said vocal sounds." 

And so also, Brown, J., now Mr. Justice Brown, in Cumberland Télé- 
phone & Telegraph Co. v. United Electric Ey. Ce, 42 Fed. 273, says: 

"We see no reason t» doubt the position assumed by the compiainant that a 
téléphone company is a telegraph company." 

The compiainant, therefore, comes within the protection, and is en- 
titled to the privilèges, of the act of 1866. 

2. The next question is, if the compiainant is within the protection 
and enjoys the privilèges of the act of congress of 1866, how far bas it 
limited and restricted itself by accepting the provisions of the ordinance 
of the city of Eichmond? In June, 1884, the ordinance was passed 
granting the right of way throughout the city of Eiclimond to this com- 
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plainant. At that time it had not accepted the provisions of the act 
of 1866, and in no other way could it get the right to enter the city but 
by permission of the city council. The permission was given subject 
to the right of the city coundl to revoke it at any time after 12 montlis, 
and on IMh December, 1894, it was revoked. In the meantime (1889) 
the complainant, recognizing the uncertainty of its tenure, concluded 
to put the enjoyment of its rights on higher grounds, and under para- 
mount authority. Can it now be said that the complainant cannot 
avail itself of the privilèges of the act of 1866, and must look for them 
to the city council, because formerly the city granted privilèges vs'hich 
it has revoked? Can a contract, revocable, and revoked by one party, 
still bind the other party after its revocation? The complainant is not 
now using the post roads of the city of Eichmond under any grant from 
the city council. The council themselves, by their own act, hâve put 
an end to any such contract with the complainant. But for the act 
of congress, it would be a trespasser on thèse post roads. Under the 
act of congress, it has the right to construct, maintain, and operate 
lin€s of telegraph over and along any of the post roads of the United 
States, and, when an effort is made or threatened to deal with it as a 
trespasser, it can refer to that act. 

3. The next question is, to what extent does the protection of the act 
of congress go? Does it free the company accepting its provisions 
from any control of the municipality through whose streets it may go? 
This act of 1866 authorizes the company accepting its provisions to 
maintain and operate its Unes on any post road. The act itself pre- 
Bcribes a condition, The Unes of telegraph must not interfère with the 
ordinary travel. It is, therefore, subordinate to the public use. The 
privilèges of this act, "like any other franchise, are to be exercised in 
subordination to public as to private rights." St. Louis v. Western 
Union Tel. Co., 148 U. S. 100, 13 Sup. Ct. 485. Thèse privilèges must 
be enjoyed, subject to the lawful exercise of the police power. In 
Western Union Tel. Co. v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 
a telegraph company, protected by the act of 1866, and engaged in busi- 
ness as a common carrier, was held to be a subject of taxation by a 
state. The suprême court uses this language: 

"It never could hâve been Intended by the congress of the United States, In 
confemng upon a corporation of one state the authority to enter the territory of 
any other state, and erect pôles and Unes therein, to establish the proposition 
that such a company owed no obédience to the laws of the state into whieh It 
thus entered." 

In the case of St. Louis v. Western Union Tel. Co., supra, a charge 
by a city for pôles was held valid against this same company, the only 
limitation being that the charge be not unreasonable. In Western 
Union Tel. Co. v. Mayor, etc., 38 Fed. 552, an ordinance requiring that 
telegraph wires be placed in conduits was sustained. Streets and 
aUeys in a city are the public property placed under the supervision 
?nd control of the municipality, the représentative of the sovereign 
power. They exercise this supervision and control for the benefit of 
the whole public, those living upon and those passing through such 
streets and alleys. And in the exercise of this supervision, wliich is 
the police power, they must see to it that the rights of the public and 



of private persobs are not infringed. : The eomplalnant, under the act 
of cQngress, àas the right to use thèse highways. Neither the state 
nor àny municipality can prevent it. But this use nxust be subordinate 
to the rights of the public, must not endanger those rights. And as 
the municipality is the guardian of the public in this regard, it can 
establish such lawful provisions as may regulate the use, always, how- 
ever, avbiding such régulations as will make the use burdensome and 
intolérable, and so practically impossible. City of Philadelphia v. 
Western Union Tel. Co., 82 Fed. 797. This being so, the injunction 
granted by the circuit court is too broad in its language and effect. 
There should hâve been the récognition of a proper exercise of the 
police power by the municipal corporation, and the use by the complain- 
ant of its pôles and lines should hâve been declared to be subject to such 
régulations and restrictions as may now or may be hereafter imposed 
by the city couneil of Eichmond, in the proper and lawful exercise of the 
police power. 

The only remaining question is, do the ordinances of the city of Eich- 
mond prescribe régulations which will make the use burdensome and 
intolérable, and practically impossible? "It belongs to the législature 
to exercise the police power of the state, subject to the power of the 
courts to adjudge whether auy particular law is an invasion to rights 
secured by the constitution." Mugler v. Kansas, 123 U. S. 623, 8 Sup. 
et. 273. "The législature may not, under the guise of protecting the 
public interests, arbitrarily interfère with private business of, or im- 
pose unusual and unnecessary restrictions upon, lawful occupations. 
In other words, its détermination as to what is a proper exercise of its 
police power is not flnal or conclusive, but is subject to the supervision 
of the courts." Lawton v. Steele, 152 U. S. 137, 14 Sup. Ct. 501. If 
this be the case with regard to the législature, a fortiori it applies to a 
municipal corporation, the créature of the législature. On examination 
of thèse ordinances it will be seen that, as a condition précèdent to the 
use of the streets of Eichmond, a pétition must ârst be ffled for the 
purpose of erecting and maintaining pôles and wires for téléphone 
purposes in accordance with tlie conditions of that ordinance, and such 
other conditions as the couneil may see fit to impose. Ordinance ap- 
proved lOth September, 1895. The seventh section of this ordinance ex- 
pressly reserves to the city couneil the right to put at any time other 
restrictions and régulations. And the whole ténor and effect of the 
ordinance is to put the company absolutely under the control of the 
city. And the terms of the ordinance are enforceable under heavy 
penalties. The next ordinance, — the one providing for wires in con- 
duits, — after providing that the city couneil may compel the removal of 
wires from pôles overhead in certain streets, and the putting them in 
conduits in certain streets, under a penalty of not less than flOO or 
more than $500 for each pôle per week, provision is made for permis- 
sion to build conduits of sufficient capacity to accommodate the wires 
in such streets, and to provide for an increase thereof to at least the 
extent of 100 per cent., the increase of space not to be occupied by the 
party building the conduits without the consent of the couneil, the con- 
duit to be used for the wires of the couneil free, and the city couneil 
to allow any other person or corporation to use such conduit for wires 
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upon paying compensation in the mode prescribed hy the city council; 
this privilège of building and owning conduits to last no longer than 
15 years, at the end of which time the city may put such other restric- 
tions, conditions, aud charges as it may see ât, or may order their re- 
moval at the expense of the owner. The charge for using or owning 
any wire in any such conduit shall be for each year until January 1, 
1900, two dollars per wire per mile; after January 1, 1900, such 
larger compensation for the rest of the term as the city council may see 
fit. Thèse are some of the conditions now imposed, with the right to 
impose any others which the council may see fit. îîow, it goes without 
saying that if the complainant, notwithstanding its claim of protection 
under the act of congress of 18G6, were willing to file a pétition to the 
city council for the privilège of using its streets and alleys, and in that 
pétition agreed, in considération of its graut, to abide by any présent 
or future condition, régulation, or restriction the council may impose, 
this would be a binding contraet, and would control the complainant. 
Ashley V. Ryan, 153 U. 8. 43G, 14 Sup. Ct. 8G5. Whatever the rights 
of the complainant may bave been under such a stipulation, it would 
surrender them, and come within the absolute domination of the city 
council. The courts could not review any ordinance to discover if it 
be within the lawful exercise of the police power, for the complainant 
would be bound by its contraet to obey the ordinance, be it a police 
régulation or not. Thèse conditions, régulations, and restrictions al- 
ready prescribed by the city council appear to be stimulated by a désire 
to oppress and control, perhaps defeat, the existence of the complain- 
ant, and so are not the lawful exercise of the police power. 

Let the case be remanded to the circuit court, with instructions to 
modify the terms of the injunction therein granted so that it may con- 
form to the principles declared in this opinion; the costs of the case 
to be equally divided between the parties. 

BRAWLEY, District Judge. I concur in the resuit, but am not în- 
clined to assent to so much of the opinion as holds that a téléphone 
Company, such as is deseribed in this case, and whose business is local 
in character, is within the purview of the act of congress of July 24, 
1866, relating to telegraph companies. 
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(Circuit Court of Appeals, Eighth Circuit. January 3, 1898.) 

No. 941. 

CONSTITOTION PllOnTBITS GeNEHAI, LAW. 

Article 9, § 7, Const. Mo., forbids the grant of différent powers to, and the 
Imposition of différent restrictions upon, members of the same class of cities 
by gênerai as well as by spécial law. 
Stat dtes— Construction. 

It is always compétent to consider the conséquences of any act of a légis- 
lative assembly in order to arrive at the intention of its framers. 
Same. 

The fact that the représentatives of the people made no exception to a pro- 
vision of their constitution raises the conclusive presumption tha,t they in- 
tended to make none, and the courts may not enact one. 
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4. Unoonstitutional Latt— Suspension of Opération. 

A law wUch would vlolate the provisions of a section of the constitution 
lï glven its predestined effect by the act of tlie législature itself earmot es- 
cape the ban of the constitution bj' a suspension of its operative force until 
the happening of some future event or contingency, such as an acceptance of 
its provisions by a vote of a municipality. The législature cannot do by 
Indirection what it cannot do directly. 

5, Same— Spécial Législation— Classification ov Cities. 

The Missouri constitution requires the organization of ail cities into not 
exceeding four classes, and déclares that the powers of each class shall be 
deflned by gênerai laws, so that ail of the same class "shall possess the 
same powers and be subject to the same restrictions." Article 9, § 7. Four 
classes vrere accordingly created by gênerai laws, and those of the fourth 
class had no power to assess the cost of sewers on property specially bene- 
fited. By the act of March 18, 1803, cities of either the third or fourth 
class were authorized, on a vote of the inhabitants accepting the provisions 
of the act, to construct sewers, and charge the cost on property benefited. 
JîeW, that this act was unconstitutional, since, on its adoption by a city of 
the fourth class, that city would possess powers denied to others of the same 
class. 79 Fed. 390, afflrmed. 

Appeal from the Circuit Court of the "United States for the Western 
District of Missouri. 

The appellee, Hugh C. Ward, was the receiver of the property of a 
partnersliip appointed by the court below in a suit for its dissolution. 
He exhibited an ancillary bill in that court to remove a cloud upon the 
title to certain portions of the real estate in his possession as such re- 
ceiver, which had been created by the issue and delivery by the city of 
Westport, in the state of Missouri, to the appellant, the Robert J. Boyd 
Paving & Contracting Company, of tax bUls, under an act of the gênerai 
assembly of Missouri, which the appellee insisted was void because it 
was passed in violation of a certain provision of the constitution of that 
state. The appellant answered, and upon the bill and answer the court 
below entered a decree for the appellee (79 Fed. 390), which is chal- 
lenged by this appeal. 

Daniel B. Holmes (L. 0. Krauthoff, on the brief), for appellant 
Wash Adams (Hugh C. Ward, on the brief), for appellee. 

Before SANBOKN and THAYER, Circuit Judges, and EINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

This case présents but a single question, and that is whether or not 
the act of the gênerai assembly of the state of Missouri concerning 
drains and sewers for cities, which was approved on March 18, 1893 
(Sess. Laws Mo. 1893, p. 101), violâtes section 7, art. 9, of the consti- 
tution of that state, which reads: 

"The gênerai assembly shall provide, by gênerai laws, for the organization and 
classification of cities and towns. The number of such classes shall not exceed 
four; and the power of each class shall be deflned by gênerai laws, so that ail 
such municipal corporations of the saine class shall possess the same powers 
and be subject to the same restrictions." 

When the act of 1893 was passed, the gênerai assembly had already 
complied with this provision of the constitution. It had provided by 
gênerai laws for the organization and classification of cities and towns 
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in that state, had dÎTided them into four classes, and had defined the 
power of each. class, so that ail thèse municipal corporations of the same 
class possessed the same powers, and were subject to the same restric- 
tions. Sess. Laws Mo. 1877, pp. 42, 48, 79, 101, 150, 158, 174; Rev, 
St. Mo. 1879, § 4897. Under thèse gênerai laws none of the cities of 
the f ourth class, to which the city of Westport belonged, had the power 
to assess the cost of the construction of sewers upon the property spe- 
ciallj beneflted by the making of such an improvement, although, un- 
der the gênerai welfare clause of their charters, the cities of this class 
probably had authority to construct sewers as well as waterworks at the 
expense of ail the taxpayers of their respective cities. Aurora Water 
Ce. T. City of Aurora, 129 Mo. 540, 575, 31 S. W. 946. The act of 1893 
provides that "in every city in this state having a spécial charter, which 
now or hereaf ter contain® more than two thousand and less than thirty 
thousand inhabitants, and in every city in this state of either the third 
class or of the fourth class, the acting municipal authorities thereof, 
upon a vote by ballot of two-thirds of the qualifled voters of such city, 
voting at an élection held for that purpose, in favor of adopting the 
provisions of this act, shall hâve power by ordinance" (Acts 1893, p. 
101) to acquire by purchase or condemnation the right of way for 
sewers, to construct such sewers, to charge their cost upon that por- 
tion of the property in the city which they deem to be benefited thereby, 
to attach to each lot so thought to be beneflted a lien for its proportion 
of the cost of the sewers, and to issue tax bills upon such lots which au- 
thorize their holders, if they are not paid, to foreclose such liens, and 
thereby to deprive the owners of their property. Two-thirds of the 
qualifled voters of the city of Westport voted in favor of adopting the 
provisions of this act at an élection held for that purpose, and, if this 
law is valid, the municipal authorities of that city acquired the power 
to construct sewers at the expense of the owners of the property 
therein which they deemed to be benefited thereby. There are many 
other cities of the fourth class in the state of Missouri whose municipal 
authorities hâve not acqtiired this power, because two-thirds of their 
voters hâve never voted in favor of adopting; the provisions of this law. 
The resuit is that, under the act of 1893, if it can be sustained, a munici- 
pal power bas been vested in the city authorities of Westport which 
has not been conferred upon the municipal authorities of many other 
cities of its class, and the question is whether a law which has this 
effect defines the power of this class of cities "so that ail such munici- 
pal corporations of the same class shall possess the same powers, and 
be subject to the same restrictions," as required by section 7, art. 9, of 
this constitution. It is conceded on ail hands that if the gênerai as- 
sembly had, by the tenus of the act of 1893, given to that law the effect 
which it now has, if that assembly had directly conferred upon the city 
of Westport this power, which that city claims now to hâve acquired, 
and had failed to bestow the same power upon other cities of its class. 
the act would hâve been a plain violation of the section of the constitu- 
tion under considération, and for that reason void; so that, when we 
examine more closely and analyze more carefully the issue before us, 
we discover that the real question is: May a law which would be a 
violation of this constitutional provision, and therefore void if given 
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Its neceesaiy effect by tiie force af its own tenas, escape the ban of 
the constitution by an entire suspension of tliat effect until the happen- 
ing of a future event or contingency? The answer to this question will 
necessarily détermine this case, and render the considération and dé- 
cision of many others which hâve been exhaustively discussed in the 
able arguments which hâve been presented to us unnecessary and im- 
material. 

It is contended, for instance, in support of this law, that no act of 
the gênerai assembly could violate section 7, art. 9, of the constitution, 
unlesa it was a spécial law, and fell under the ban of section 53, art. 4, 
of the same constitution, also, which provides that "the gênerai as- 
sembly shall not pass any local or spécial law » • • regulating 
the affairs of counties, cities, townships, wards or school districts, 
* * * incorporating cities, towns or villages, or changing their 
charters"; and many cases hâve been cited to show that the act of 
181)3 is not a spécial law. The argument is, the act of 1893 cannot 
violate section 7 unless it is a spécial law. It is not a spécial law, 
therefore it does not violate section 7. It is unnecessary for us to 
review the vast array of authorities presented in support of the minor 
premise, because we are unable to concède the soundness of the major 
premise of this syllogism. A law which suspended within the reach 
of every city of the fourth class every municipal power which it is 
compétent for the gênerai assembly to confer, and provided that each 
city might hâve any of thèse powers which it specified and elected by 
a majority vote of its citizens to adopt, would doubtiess be, in form, a 
gênerai law; but it would certainly be a palpable violation of section 
7. An act which submitted to the choice of every city of the fourth 
class a dozen municipal charters, each of which conferred différent 
powers from any of the others, and provided that each city of that class 
might hâve the powers bestowed by any one of thèse charters upon con- 
dition that it would specify and accept the charter of its choice by a vote 
of the majority of its qualifled electors, would undoubtedly be a gên- 
erai law in form, but would not deflne the powers of any of the cities 
of that class, so that ail such municipal corporations of the same class 
fuaould possess the same powers, and be subject to the same restrictions. 
Ueneral laws of this character would naturally resuit in the possession 
of différent powers subject to différent limitations by municipal cor- 
porations of the same class, and it was undoubtedly to prevent this very 
contingency that the framers of this constitution added to the prohibi- 
tion of spécial or local laws regulating the affairs of cities, incorporat- 
ing cities, and changing their charters, contained in section 53 O'f 
article 4, the mandate and prohibition of section 7. The provisions of 
section 53 required the powers of cities to be conferred by gênerai laws. 
But section 7 went further, and commanded that they should be so be- 
stowed and deflned that ail of the same class shonld always bave the 
same powers, and be subject to the same limitations. This is the in- 
terprétation oî thèse provisions of section 7 which has been adopted by 
the suprême court of Missouri, whose décision upon that question ia 
controlling in this court. Madden v. Lancaster Co., 27 U. S. App. 528, 
635, 536, 12 C. C. A. 566, 570, and 65 Fed. 188, 192. In Murnane v. 
St. Louis, 123 Mo, 479, 489, 27 S. W. 711, Judge Barclay, while deliver- 
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ing the opinion of that court, said: "Any geoeral law conferring 
strictly charter powers upon'a city, under the présent organic law, 
muSt be so frâmed as 'that ail such municipal corporations of the 
same class shall possess the same powers and be subject to the same 
restrictions;'" and in Kansas City t. Scarritt, 127 Mo. 642, &o2, 29 
S. W. 847, and 30 S. W. Hl, the same leamed jnrist, speaking for the 
court of the amendment of a «ity charter, said : "Législation for such 
amendment, regarding strictly local concerns, must not only be gênerai 
in form, to comply with the demands of other parts of the constitution 
(article 4, § 53), but it must likewise confonn to the classification of 
cities, and of charter powers, presciibed by section 7 of article 9." 
Thus it appears that a gênerai as well as a spécial law may violate the 
provisions of section 7, and that the question whether the act of 1893 
is a gênerai or a spécial law is immaterial, so that we are compelled to 
décline to follow counsel through their interesting and exhaustive dis- 
cussion of that issue. The question is not whether this law is gênerai 
or spécial, but whether or not it violâtes section 7. 

Another proposition advanced in support of this act which is pressed 
upon us with great zeal is that its local option feature was not an un- 
lawful délégation of législative power; that after the passage of the 
act, and bef ore any city exercised its option, ail the cities of the 
fourth class had the same powers, and were subject to the same re- 
strictions; and that the term "adopting the provisions of this act" 
meant nothing more than accepting its privilèges. We do not pro- 
pose to test the constitutionality of this law by its verbiage, but by its 
substance and effect. Its terms are only important as they are an 
index to the intent and purpose of its makers. So far as the term 
"adopting the provisions of this act" indicates more clearly than such 
an expression as "accepting the privilèges of this act" the intention of 
the législature that this law should n-ever hâve any life or effect unless 
and until the voters of some city adopted it, and their further purpose 
that whenever any vigor and efficacy were injected into it it should 
évade or violate the provisions of section 7, this expression bas preg- 
nant signiflcance. But, in our opinion, the constitutionality of this 
act dépends upon no such narrow issue as the use of one or the other 
of thèse expressions. The serions objections to it are broader, and lie 
deeper. They rest in the effect it produced and in the évident intent 
which inspired it. 

Nor is it easy for us to perceive how the inquiry whether or not the 
local option feature of this law constitutes an unlawful délégation of 
législative power is anythlng more than an académie question in this 
case. The gênerai rule is well settled that it is always compétent for 
a court to consider the conséquences of any act of the gênerai aasembly 
in order to arrive at the intention of its framers. Lamar Water & 
Electric Light Co. v. City of Lamar, 128 Mo. 188, 210, 20 S. W. 1025 
and 31 S. W. 756. Unless we grossly mistake the meaning of lan- 
guage which seems to us to be too terse, apt, and clear to require con- 
struction, section 7 of article 9 of the constitution of Missouri makes the 
possible conséquences of a law affecting the powers of municipal coipo- 
rations the sole test of its validity. It reads: "The number of each 
cla&s ^all not exceed four; and the power of each class shall be deflned 
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by gênerai laws, so that ail such municipal corporations ot the same 
class sliall possess the same powers and be subject to the same restric- 
tions." The liey to the interprétation of this mandate is the last clause 
of the sentence which commences with the words "so that," and, if the 
English language has tenns whieh more clearly express the thought 
that the laws which deflne the power of any class of municipal cor- 
porations must be such that under them ail such corporations of the 
same class shall possess the same powers, and be subject to the same 
restrictions, and that they may not by any possibility hâve dissimilar 
powers, or be subject to dissimilar restrictions, they certainly hâve not 
occurred to us. Murnane v. City of St. Louis, 123 Mo. 479, 489, 27 
S. W. 711; Kansas City v. Scarritt, 127 Mo. 642, 652, 29 S. W. 845, 
and 30 S. W. 111. New, if the passage of the act of 1893 has had any 
effect, it has produced the forbidden conséquence. If this law is valid, 
the city of Westport has acquired the power to construct sewers at the 
expense of the property in that city which its municipal authoritiea 
deemed beneflted, and other cities of the same class hâve not obtained 
that power; cities of the fourth class possess dissimilar powers, and 
are subject to unlilie restrictions. How can it be material, then, 
whether the enactment of this law has produced this resuit with or 
without the délégation of législative authority. It is certain that the 
prohibited resuit has been reached. There is no doubt that the enact- 
ment of this law was the primary cause without which the forbidden 
conséquence could never hâve been produced; and, whether the gên- 
erai assembly brought this resuit about with or without the attempted 
délégation of lawmaking power, the act which produced it must be alilie 
obnoxious to the mandate and prohibition of section 7. 

Counsel for the appellant endeavor to support the proposition that 
this law is valid because every city of the fourth class had the same 
powers, and was subject to the same restrictions between the time of 
its passage and the time when it ârst had operative force by the 
vote of the citizens of Westport by a review of authorities which hâve 
sustained local option liquor laws (State v. Pond,, 93 Mo. 606, 6 S. W. 
469; Groesch v. State, 42 Ind. 547; Paul v. Gloucester Co., 50 N. J. 
Law, 585, 15 Atl. 272; State v. Gerhardt [Ind. Sup.] 44 N. E. 469; 
State V. Forkner [lowa] 62 N. W. 772), laws regulating the relations of 
the citizens to the state (Dunne v. Railway Co., 131 Mo. 1, 32 S. W. 
641; State v. Nelson, 52 Ohio St. 88, 39 N. E. 22), enabling acts and 
acts prescribing the method of the exercise of powers granted to muni- 
cipalities (Opinion of Suprême Judges on Township Organization Law, 
55 Mo. 295; State v. Wilcox, 45 Mo. 458; Miles v. Freeholders, 52 N. J. 
Law, 302, 19 Atl. 718; Pellows v. Walkers, 39 Fed. 651; Water Co. v. 
Neosho, 136 Mo. 498, 38 S. W. 89; Iq re Cleveland, 52 N. J. Law, 188, 
19 Atl. 17; Board of Law Library Trustées of Orange Co. v. Board of 
Sup'rs of Orange Co., 99 Cal. 571, 34 Pac. 244; Hellman v. Shoulters, 
114 Cal. 136, 44 Pac. 915, and 45 Pac. 1057; Brown v. Holland [Ky.] 30 
S. W. 629). A careful examination of each of thèse cases and many 
others, however, has failed to convince us of the validity of this act. 
Only one of the cases cited — Brown v. Holland, supra — involved 
the constitutionality of a law under a provision identical with that 
under considération. In that case the constitution of Kentucky cou- 
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tained a déclaration that thé mayor of any city might ''be appointed or 
elected as provided by law," and a statute which provided that the 
mayor of any city of the fourth clasa might be elected or appointed 
by the council, as should be provided by ordinance (Seas. Laws Ky. 
1891-93, c. 241, § 3), was held to be no violation of a provision identi- 
cal with that contained in section 7, beeause, in the language of the 
court, "a mayor is equally a mayor, with the same powers, and sub- 
ject to the same limitations, whether chosen by a vote of the people 
of the city at large, or whether selected or chosen by the board of 
council. And certainly, it seems to us, the powers and restrictions 
therein of ail municipal corporations may be defined and provided 
for by gênerai laws, whether the oflSce of mayor be filled in the one 
way of the other." Whatever may be thought of the décision in 
this case, the reason on which the court based it fuUy recognizes 
the identity of the municipal powers and restrictions of ail cities of 
the same class as essential to the validity, under this clause of the 
constitution, of any law which affects them. There is no doubt of 
the power of a législature, in the absence of such a limitation as that 
contained in section 7, to pass a law to take eflfect on the happening 
of a future contingency, or that such a contingency may be a vote of 
the people of a specifled locality. This section in no way limits the 
power of the gênerai assembly to exercise by the passage of local 
option laws the police powers of the state in the prohibition or régula- 
tion of the liquor traffie, nor its power to legislate upon subjects which 
involve the relations of the citizens or the cities to the state, such as 
the drawing of juries and the collection of the revenues of the state, 
nor its power to pass enabling acts for the organisation of towns and 
school districts; and authorities involving the constitutionality of laws 
of thèse classes give but little aid in the détermination of the question 
hère in hand. Section 7 only limits the authority of the gênerai as- 
sembly to ^eal with those powers of cities which are strictly cor- 
porate, and which concern their internai municipal government alone. 
Kansas City v. Scarritt, 127 Mo. 642, 655, 29 S. W. 845, and 30 S. 
W. 111. Nor does it, in our opinion, forbid the gênerai assembly to 
pass laws which dictate the method in which the powers it confers 
shall be exercised, such as acts which describe the votes which shall 
be taken, and the ordinances which shall be passed, in the exercise 
of municipal powers to contract for waterworks, gasworks, and sew- 
ers, and to issue bonds, provided always the powers themselves are 
defined and bestowed upon ail the municipalities of the same class to 
the same extent and at the same time. 

The act of 1893, however, falls under none of thèse catégories. It 
attempts to confer strictly corporate municipal powers. The two- 
thirds vote by which its provisions may be adopted constitutes no 
part of the exercise of the powers it attempts to bestow. The en- 
tire exercise of those powers is committed to the acting municipal 
authorities of the city. The power to détermine whether or not thèse 
authorities shall hâve those powers is committed to another agency, — 
to the qualifled voters of the city. The flrst section of the act pro- 
vides that, "when the resuit of such élection shall be ascertained, the 
eame shall be declared by the mayor of such city by proclamation, 
85F.-3 
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wMch shall be spread upon the records of such city, and ail courts 
shall take judicial notice of such élection and of the results thereof." 
Acts 1893, p. 101. For what purpose must courts take judicial no- 
tice of this élection and its results? For one only, and thât is to dé- 
termine whether or not the city which held it has acquired the power 
to construct sewers under the act. And yet, if the resuit which that 
élection, produces had been declared by the gênerai assembly in the 
law itself to be its effect it would hâve been void. The question this 
case présents is not whether the local option feature avoids a law oth- 
erwise valid, but whether it validâtes a law otherwise void. 

The proposition that this act is valid because it deflned and ^anted 
the same powera to ail the cities of the f ourth class until it vf»s 
adopted by one of them, stripped of the ingenious and persuasive ar- 
guments which the learning and ability of counsel hâve woven about 
it, is nothing more than the averment that it is valid because it cre- 
ated no diversity of powers and restrictions before it had operative 
force and effect. It had no effect upOn the powers of the cities of 
the fourth class to construct sewers until some one of them had 
adopted it. If no one of them had ever adopted it, it never would 
hâve created any diversity of powers, or had any effect upon those 
powers. But the moment the breath of life was breathed into it by 
its adoption by the city of Westport, the moment it had any effect 
whatever upon the powers of the cities of the fourth class to construct 
sewers, in that moment it created that diversity of powers and re- 
strictions which the mandate of section 7 required the gênerai as- 
sembly to prevent, and the question recurs: May a law which would 
violate this provision of the constitution if the gênerai assembly 
gave it its predestined effect by the force of its own terms escape 
its ban by an entire suspension of its operative force until the hap- 
pening of some future event or contingency? In other words, may a 
législature do by indirection that which the organic law fprbids it to 
do directly? May it make an unconstitutional law constitutional by 
suspending its operative force and effect until some chosen agent 
elects to give it life? Does the provision of the constitution under 
considération mean that the power of each class of municipal! ties 
shall be deflned by gênerai laws, so that ail municipal corporations of 
the same class shall possess the same powers, and be subject to the 
same restrictions, before those laws go into operative force and effect 
only, or while they are in force and opération as well? An interpré- 
tation of section 7 that it requires the gênerai assembly to provide by 
gênerai laws that the powers and restrictions of municipal corpora- 
tions of the same class shall be identical only before, and never during, 
their effective opération, renders that provision of the section nuga- 
tory, and Aies in the teeth of the maxim that "ail the words of a law 
must hâve effect, rather than that part should perish by construction." 
Knox Co. V. Morton, 32 U. S. App. 513, 518, 15 C. C. A. 671, 675, 
and 68 Fed. 787, 790; City of St. Louis v. Lane, 110 Mo. 254, 258, 19 
S. W. 533. If the framers of this constitution had intended to ingraft 
upon this provision such a suicidai exception, it would hâve read, "The 
power of each class shall be deflned by gênerai laws, so that ail such 
municipal corporations of the same class shall possess the same pow- 
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ers and be subject to the same restrictions," except during the time 
when such laws are in operative force and effect. It was the privilège 
and the duty of the chosen représentatives of the people who framed 
this organic law to flx the terms of this mandate and prohibition, and 
to specify the exceptions to them if there were any. They made no 
exception, and that fact raises the conclusive presumption in the ju- 
dicial department of the government that they intended to make none, 
and by force of the same constitution prohibits the courts from en- 
acting any, because their province is to interpret, but never to enact 
or to modify, the constitution or, the laws. Madden v. Lancaster Co., 
27 U. S. App. 528, 540, 12 C. C. A. 566, 573, and 65 Fed. 188, 195; 
Morgan v. City of Des Moines, 19 U. S. App. 593, 8 C. C. A. 569, and 
60 Fed. 208; Mciver v. Kagan, 2 Wheat. 25, 29; Bank v. Dalton, 9 
How. 522, 528; Vance v. Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854. 

Hère, also is the answer to the argument that, sinee the powers 
and restrictions of ail the members of the fourth class of municipal 
corporations would be the same if none of them or if ail of them 
adopted the provisions of this law, the act could not be made uncon- 
stitutional by its adoption by some and its neglect by others. The 
provision of section 7 is not that the power of each class shall be de- 
fined by gênerai laAvs, "so that ail such municipal corporations of the 
same class shaU possess the same powers and be subject to the same 
restrictions," except in cases in which some of thèse municipal cor- 
porations shaU adopt those laws and some shall not. It contains no 
such exception. It seems to hâve been framed and adopted with the 
deliberate intention to prevent the very possibility of diversity of pow- 
ers. It is broad, clear, and without exception, and it commands the 
gênerai assembly in unmistakable terms to define the powers of 
municipal corporations so that those of the same class shall possess 
at ail times and under ail circumstances the same powers and be sub- 
ject to the same restrictions. The act of 1893 not only failed to avert, 
but it actually produced, the diversity of powers and restrictions 
among municipal corporations of the fourth class which this provision 
of the constitution required the gênerai assembly to prevent. More- 
over, this law fails to define the power of the members of the fourth 
clasS of municipal corporations relative to the subject of which it 
treats as required by the provision of section 7 under considération. 
That section requires this power to be deflned by the law. To define 
is "to flx, establish, or prescribe authoritatively." 2 Cent. Dict. p. 
1503, "Define," 2. This law leaves the voters of the various munici- 
palities to "flx, establish, or prescribe authoritatively" what power 
their respective municipal authorities shall bave under it, and consti- 
tutes the records of their respective cities the only évidence of the 
extent of the power vested in them under this law. To state thèse 
facts is to demonstrate the proposition that hère is no définition by 
gênerai law of the power of municipal corporations of the fourth class 
to construct sewers at the expense of the property benefited, for an 
examination of the law gives no information whether any of the mem- 
bers of that class hâve adopted its provisions or acquired the powers 
it offers. It does not seem doubtful to us that an act which oflers 
municipal power to the members of a class of municipal corporations 
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wLich sliall adopt its provisions only, and so necessarîly fails to de- 
flne the çôwer which any one of them shall possess undet it, which 
does not àvért, but actually produces, that diversity of powers among 
the membérs of the same class which the mandate of section 7 re- 
quired the gênerai assembly to prevent, must be obnoxious to the pro- 
visions of that section. Thds view is not without the support of emi- 
nent authority, While the décisions of the suprême court of Mis- 
souri in Mumane v. St. Louis, 123 Mo. 479, 486, 27 S. W. 711, and 
Kansas City v. Scarritt, 127 Mo. 642, 650, 29 S. W. 845, and 30 S. W. 
111, do not décide the précise question before us, they point uner- 
ringly to the resuit which we hâve reached. The provision contained 
in the constitutions of some of the states to the effect that laws cod- 
ferring municipal powers shall be gênerai and uniform in their opéra- 
tion throughout the state, is strikingly analogous to the command 
that such powers shall be deflned by gênerai laws, so that ail municipal 
corporations of the same class shall hâve the same powers, and be 
subject to the same restrictions; and décisions construing the former 
provision are very persuasive in the interprétation of the latter. The 
constitution of the state of Minnesota prohibited the passage of any 
local or spécial law regulating the affairs of towns, or incorporating, 
erecting, or changing the Unes) of any county or city, and required the 
législature to provide gênerai laws upon thèse subjects, which should 
"be of uniform opération throughout the state." Const. Minn. art. 
4, §§ 33, 34. The législature of that state passed an act providing for 
an engineering department, a commissioner of public works, and a 
board of park commissioners in cities of more than 100,000 inhabit- 
ants, and prescribing their powers and duties. One of the provisions 
of this law was : 

"Thls act shall be enforced In any city wlienever the common council of any 
such city embraced withîn its provisions shall adopt the same by a majority vote 
of ail the members." Sess. Laws Minn. 1895, c. 228, § 146. 

The suprême court of Minnesota held this law to be a violation of 
the constitution of the state. Judge Canty, in delivering the opinion 
of the court, said; 

"Is such a gênerai local option law one having a uniform opération throughout 
the state? How can a law which goes into efCect in one city, and does not go into 
effect in another city of the same class, hâve a uniform opération throughout the 
state? It seems to us that the législature cannot bring about diverse charter 
powers In différent cities by enacting any such local option law which may re- 
suit in glvlng différent cities différent charter powers, unless the same resuit 
can be accomplished by a direct, uneonditional law. The mère possibility that 
ail the cities of the class may adopt the law wîll not save it. It must appear at 
the time the law is passed that It will hâve a uniform opération throughout the 
state; that Is, that it will take effect in ail cities of the class, and that the class 
Is a proper one. The uniform opération of the law cannot be left to any future 
contingency." State v. Oopeland, 69 N. W. 27, 28. 

The constitution of the state of Florida provided : 

"That the législature shall not pass spécial or local laws In any of the following 
enumerated cases; • • • regulating county, township and municipal business; 
regulating the élection of county, township and municipal offlcers." Article 4, 
117. 

"In ail cases enumerated In the preceding section, and In ail other cases where 
a gênerai law can be made applicable, ail laws shall be gênerai and of uniform 
opération throughout the state." Article 4, § 18. 
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"The législature shall establish a uniform System of county, township and 
mimiclpal government." Article 4, § 21. 

Prior to 1879 two classes of municipal corporations had been es- 
tablished in that state, consisting, respectively, of those which had and 
those which had not 300 registered voters. la that year the législature 
of Florida passed an act authorizing radical changes in the established 
form of municipal government in cities having 1,600 or more registered 
voters, and provided therein that any city containing 1,600 or more 
registered voters might, by the passage of an ordinance, déclare its 
acceptance of the act, and thereupon the changes authorized should 
take effect in that city on and after its next annual élection. The 
suprême court of that state declared the act void, and said : 

"The local option authorized makes it a matter of discrétion with ail cities 
containing 1,600 registered voters or more to remain in the class of cities con- 
taining 300 voters, with a municipal government prescribed for that elass, or 
to be embraced in the class of cities containing 1,600 or more registered voters, 
under another and différent municipal government for that class. In the event 
ail the cities with 1,600 or more registered voters should accept this act as the 
law of their organization, the law might, in fact, hâve a uniform opération. 
That uniform opération, however, would be the resuit of chance, and not of the 
opération of a tixed rule prescribed by the législature, while the constitution 
contemplâtes no such contingency. The government in each elass must be the 
same, and such must be the resuit of the action of the législature, independent 
of the contingency of local discrétion or option in the premises. The législature 
must itself, independent of acceptance by such cities, so frame its enactment that 
(as expressed by the suprême court of Illinois) there shall not be dissimilarity in 
character of organization or powers in municipalities of the same class." Mc- 
Oonihe v. State, 17 Fia. Tà6, 268. 

In another case the same court declared "the législature must so 
act as to itself establish — First, a System of municipal government; 
and, second, the System must be a uniform System." State v. Stark, 
18 Fia. 255, 265. Reason and authority alike constrain us to answer 
the crucial question in this case in the négative, and our conclusion 
must be that a law which would violate the provisions of section 7, 
art. 9, of the constitution, if the gênerai assembly gave it its pre- 
destined effect by the force of its own terms, cannot escape its ban 
by a suspension of its operative force until the happening of some 
future event or contingency. 

Counsel for the appellant hâve invoked with much urgency the un- 
questioned rule that, where the constitutionality of an act of the légis- 
lature is doubtful, the law should be sustained. The rule bas no 
application to this case, because, after a deliberate and careful con- 
sidération of the question at issue, ail doubt has disappeared from our 
minds, and we are bound to remember that under our iorm of govern- 
ment the people hâve fixed in gênerai tenus in their organic law the 
boundaries of the powers of its législative, executive, and judicial 
departments alike, hâve imposed upon the judiciary the grave duty 
of determining when those limits hâve been passed, and that when the 
discharge of that duty shall be abandoned the fabric of constitutional 
government must fall, and the lives and property of the citizens must 
become subject to the arbitrary will of the représentatives of some of 
the great departments of the government. The court below, in the 
discharge of this important duty, came to the conclusion that the gen- 



88 85 FEDERAL EEPORTER. 

eral assembly had passéd beyond the limits of législative action pre- 
scribed by the constitution of Missouri when it enacted the act of 
1893. We hâve no doubt that its décision was right, and we must 
déclare that the act of the gênerai assembly of Missouri concerning 
sewers and drains, approved on March 18, 1893, is a violation of sec- 
tion 7, art. 9, of the constitution of that state, because it does not 
avert, but permits, and, if it were valid, would produce, that diversity 
of municipal powers among cities of the same class which that section 
commands the gênerai assembly to prevent, and because it does not 
deflne the power of any of the municipalities of the class to which it 
applies relative to the subject of which it treats. The decree below 
must be afflnned, with costs, and it is so ordered. 



PAGE et al. V. MOFFETT. 
(Circuit Court, D. New Jersey. February 7, 1S08.) 

1. Offtcetjs—Removals— Equitable Intkkference. 

Under Eev. St. § 3148, providing that tlie coUector of internai revenue may 
appoint his deputies and remove them by giving sucli notice as the commis- 
sioner of Internai revenue may prescribe, the ruies of the commissiouer hâve 
no such authority as law that a deputy collector can involie the équitable in- 
terférence of the courts to restrain his removal In violation of tbem. 

3. Samb— Civil Service. 

Nelther Kev. St. § 1753, Dor the civil service act of January 16, 1883, puts 
any restrictions upon the power of removal from appointive oflices except for 
refusai to contribute to political funds or uegleci to render political service; 
hence presidential rule 11, relating to the civil service, and providing (as 
amended July 27, 1897) that no removal shall be niade without giving the ac- 
cused notice and an opportunity to make défense, has no such authority at 
law as confers upon the holder of an office a vested right tbereto, with the right 
to invoke the équitable power of the courts to restrain his removal therefrom 
in violation of such rule. 

This was a bill by R. Harry Page and others against Isaac Moffett 
to enjoin the removal of complainants from their positions as deputy 
collectors of internai revenue. 

John L. Semple, for complainants. 
Frederick A. Kex, for défendant. 

KIRKPATRICK, District Judge. The complainants flled their bill 
against the défendant, Isaac Moffett, the collector of internai revenue 
of the First district of New Jersey, praying that he be restrained from 
removing them from the oiïices of deputy collectors of internai revenue, 
to which they had been appointed by James Butcher, at one time col- 
lector of internai revenue for said district, and whose oiSce had been 
vacated by the appointment of his successor, the défendant. The bill 
allèges that the complainants are oflflcers of the United States, ap- 
pointed by the collector for an undeflned tenu of service; that the 
office is one within the classifled service, and subject to the provi- 
sions of an act entitled "An act to régula te the civil service of the 
United States," approved January 16, 1883; and that, under the rules 
and régulations promulgated by the président of the United States, they 
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cannot be removed therefrom except for cause and upon written charge 
flled, of which they should hâve had full notice and an opportunity to 
make défense. They also in their bill allège that no cause for their 
removal has been assigned, nor bas any notice thereof been given 
tbem, nor any opportunity afforded them to make défense, and they 
charge that the removal is made solely for political reasons, contrary 
to the true intent and meaning of the civil service act, and the varions 
rules and régulations promuigated by the président of the United States 
under the authority thereof, and section 1753 of the Revised Statntes 
of the United States. The bill, therefore, prays for an injunction 
restraining the collecter of internai revenue from reinoving the com- 
plainants from office, iuasmuch as such action is contrary to law. 

Deputy collectors of internai revenue are appointed under section 
3148 of the Revised Statntes of the United States (Rev. St. p. 603), and 
the provision in regard to the same is as f ollows : 

"Each coUector shall be authorizecl to appoint, by an instrument in writing, 
under his liand, as many deputies as lie may tliint: proper, to be by hini compeu- 
sated for tlieir services; to revoke any sucli appointment, g-iving such notice 
thereof as the commissioner of internai revenue may prescribe." 

That the persons so appointed deputies are ofticers of the United 
States need not, for the purposes of this application, be denied, nor 
does it seem open to question that the power of their removal resta 
with the appointing power, the collecter, subject to such requirements 
as to notice as the commissioner of internai revenue may prescribe. 
Thèse rules of the commissioner of internai revenue, if any there be, 
cannot hâve the force and efi'ect of law, nor would a failuie to comply 
with them justify the interférence of a court of equity. U. S. v. Eaton, 
144 U. S. 677, 12 Sup. Ct. 764. The power of removal which by the 
act vested in the appointing power, subject though it be to certain 
limitations, cannot be reviewed by an apptal to the courts. The resuit 
would be a breaking down of ail discipline in every administrative de- 
partment of the government. 

But the complainants insist that the office of deputy collector of in- 
ternai revenue is in the "classified service," and subject to the provi- 
sions of what is called the "Civil Service Act," and the rules and régu- 
lations promuigated by the président of the United States in respect 
thereto, and particularly rnle 11, as amended July 27, 1897. "In the 
exercise of power vested in him by section 1753 of the Revised Statntes 
of the United States, and an act to regulate and improve the civil 
service of the United States, approved January 16, 1883," the président 
of the United States, under date of November 2, 1896, promuigated cer- 
tain rules for the régulation of the civil service, none of which, how- 
ever, prohibited removals from office except for political or religions 
opinions; and on July 27, 1897, by the same authority, rule 11, on 
which complainants rely, was amended so as to read as f ollows: 

"No removal shall be made from any position subject to compétitive examina- 
tlon except for just cause flled with the head of department or other appoint- 
ing officer and of which the accused shall bave full notice and an opportunity to 
make défense." 

It will aid us in determining the force and effect to be given to thèse 
presidential rules and régulations to look at the power which is vested 
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in the président "by section 1753 of the Kevised Statutes and tlie act 
of January 16, 1883, known as the "Civil Service Act," under which 
they were professedly issued. Tlie former autliorizes "tlie président 
to prescribe such régulations for tlie admission of persons into ttie 
civil service of tlie United States as may best promote the eificiency 
thereof." It nowhere malies mention of removal. The civil service 
act merely provides the machinery for fair and suitable examinations, 
by which there may be procured a list of persons properly qualified to 
perform the duties of the several offices of the government, and from 
which those intrusted with the duty of appointment should make their 
sélection. Its object was to make more efficient the public service, 
by limiting the power of appointment to a class of qualiâed applicants ; 
to take away the right or privilège of any one to nominate persons 
whose âtness was purely political; to provide for each vacant office 
in the public service, as it occurred, some person who had in a com- 
pétitive examination shown himself best adapted to the discharge of 
its duties; that, having so obtained his office, this person was not to 
be obliged to contribute to any political fund or render any political 
service, nor to be subject to removal because he failed to do so, nor be- 
cause he refused to make contributions of money or other valuable 
thing for any political purpose. The act saves to persons honorably 
discharged from the military or naval service of the United States the 
préférences conferred upon them in former acts, and reserves to the 
président any authority not inconsistent with the act conferred in 
section 1753 of the Revised Statutes. Except as mentioned above, 
the act puts no restriction upon the power of removal. It leaves the 
appointing power as free as before its passade to make removals at 
will, save only for refusai to contribute to political funds or neglect to 
render political service. 

In prescribing régulations to promote the efflciency of the public serv- 
ice, the président may, no doubt. promulgate rules relating to the 
removal of persons in office which sliall be observed by his subordinates, 
in order that there may be a harmony of action throughout the several 
departments of the government of which he is the head, and he may 
in varions ways compel obédience to thèse rules by his subordinates. 
He may make thèse rules accord with his own views of the proper 
administration of the law, he may modify or even revoke them to-day, 
and he may change them from time to time, at his pleasure. They 
cannot, therefore, be regarded as laws which can only be repealed by 
the joint action of the législative and executive departments of the 
government. While thèse rules and régulations may hâve the force 
and effect of law upon subordinate administrative officers, they cannot 
give to office holders vested rights in their offices, nor can a court 
of equity regard them as conferring property rights which it is within 
their province to protect. That a court of equity is limited to the 
protection of rights of property clearly appears in Re Sawyer, 124 U. S. 
200, 8 Sup. et. 482, where Mr. Justice Gray, speaking for the suprême 
court, says: "The office and jurisdiction of a court of equity, unless 
enlarged by express statute, are limited to the protection of rights of 
property." And Mr. Chief Justice Fuller, speaking for the United 
States circuit court of appeals in World's Columbian Exposition v. U. 
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S., 18 U. S. App. 159, 6 C. C. A. 71, and 56 Fed. 667, réitérâtes the 
doctrine in the same words, adding thereto: "The court is conversant 
only with questions of property, and tlie maintenance of civil rights, 
and exercises no jurisdiction in matters merely political, illégal, crim- 
inal, or immoral." In the Sawyer Case, supra, the court says that "a 
public office is not such a property right as will give the court juris- 
diction," and "that to sustain a bill in equity to restrain the removal 
of public officers is to invade the domain of the courts of common law ■ 
or the executive or administrative departments of the government." 
The restraining order heretofore granted will be dissolved, and the 
motion for injunction denîed. 



CROWTHBK et al. v. FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT 

CO. et al. 

(Circuit Court of Appeals, Fourih Circuit. February 1, 1898.) 

No. 240. 

1. Vai-iditt of State Statttte— Title dp Act. 

The "Virginia act of March 21, 1877, was entitled "An act to secure the pay- 
ment of wages or salaries to certain employés of railway, canal, steamboat, 
and other corporations," whlle the act itself reférred only to railroad, canal, 
or "other transportation companies." Belâ that, if the words "other corpo- 
rations" were construed to mean corporations of every class, the title would 
not express the object of the act, and it would be obnoxious to article 5, § 15, 
of the State constitution. 

2. Same— Construction. 

Belâ, further, that, to save the act, the words "other corporations" must be 
construed to mean those of the same class as the ones enumerated. 
8. Same. 

Whlle the title of the act reférred only to "wages or salaries," the body of 
It related also to supplies necessary for the opération of the corporations 
named; and the act of Aprll 2, 1879, while entitled "An act to amend and 
re-enact" the act of 1877, included also mlning and manufacturing corpora- 
tions. Beld, that both acts must be controlled by the title of the first, and 
that the second act, in so far as it related to supplies, and to corporations 
other than transportation corporations, was unconstitutional and vold. 

4. Same—Pedkkai. Courts— State Décisions. 

Whether statutes of a state hâve been duly enacted in accordance with 
the requirement of the state constitution is not a fédéral question, and the 
décision of the state courts as to what are the laws of the state is binding on 
the courts of the United States. 

5. Impairinq Obligation of Contkact— Vbstrd Mortgage Lien. 

The provision of Code Va. § 2485 (adopted in 1887), providing that persons 
fumislîing certain supplies to mining or other specifled companies shall bave 
a lien prior to mortgages executed since March 21, 1877, is inoperative to 
displace the lien of a mortgage executed in 18S1, which, at that time, became 
by contract a vested flrst lien; for to give it such an efCect would be to 
impair the obligation of the contract. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 
John E. Eoller, for appellants. 
J. S. Clark and John T. Harris, Jr., for appellees. 

Before SIMOKTON, Circuit Judge, and BEAWLEY and PURNELL, 
District Judges. 
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SIMOKTON, Circuit Judge. Tliis case cornes up on appeal from 
iKe circuit court of the United States for the Western district of Vir- 
ginia. The Slienandoall Iron Company, a mauufacturing corporation 
of tlie State of Virginia, became insolvent. Tlie trustée of a flrst 
mortgage on the property of the company flled a bill for the foreclo- 
sure thereof, under which receivers were appointed, and on a full 
hearing obtained its decree for sale. Creditors were called in, who 
Submitted proofs of their claims to a spécial master appointed by the 
court. The master made his report. The mortgage bears date April 
1, 1881, and secures bonds bearing the same date to the amount of 
$500,000. In his report the master stated the claims iii classes ac- 
cording to his views of their priôrity. Among thèse were certain claims 
for labor and supplies which existed against the défendant company 
prior to the appointment of the receivers, but subséquent in date to 
the mortgage. The claimants insisted that thèse claims had priôrity 
over the mortgage debts, and that the proceeds of sale should be ap- 
phed to their extinction before any part of the mortgage debt could 
be paid. They rest their position on the acts of the gênerai assembly 
of the State of Virginia passed in 1877 and 1879, and on section 2485 
of the Code of Virginia. The circuit court overruled this claim of 
priôrity, holding that the statutes of Virginia were unconstitutional 
and void, and that section 2485 of the Code of Virginia, as to thèse 
claims, under the circumstances of this case, was also void. Excep- 
tions were taken, and aissignments of error made. The question 
now to be decided is this: As the law of Virginia stood at the date 
of the passage of the Code of 1887, had claims for labor or supplies 
against manufacturing companies a lien prior to the lien of an anté- 
cédent recorded mortgage? 

On 21st March, 1877, the gênerai assembly of Virginia passed 
an act entitled "An act to secure the payment of wages or salaries 
to certain employées of railway, canal, steamboat, and other corpora- 
tions." The words of the etct are: 

"Be it enacted bythe gênerai assembly, that hereafter ail conductors, brakes- 
man, engîne-drlvers, firemen, captains, stewards, pilots, elerks, dépôt or office 
agents, storekeepers, mechanics, or laborers, and ail persons furnisbing rail- 
road. Iron, fuel and ail other supplies necessary for the opération of trains and 
engines employed in the service of any railroad, canal or other transportation 
company, chartered under or by the laws of this state or dolng business within 
its llmits, .«hall hâve a prior lien on the franchises, the gross earuings, and ail 
the real and personal property of said company, which is used in operating the 
same, for and to the estent of the wages or salaries contracted to be paid them 
by said company." Acts 1877, p. 188. 

It will be noted that the title of this act speaks of "railway, canal, 
steamboat, and other corporations." The act itself, the enactment 
which is the law, confines its opération to "railroad, canal, or other 
transportation companies." The constitution of Virginia (article 5, § 
15) provides that "no law shall embrace more than one object, and 
that shall be expressed in the title." The object of this act clearly 
is to protect employés of railroad, canal, and other transportation 
companies. And if we give the title the broad signification claimed 
for it by the appellants, and make the words "other corporations"' 
mean corporations of every class as well as corporations for trans- 
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portation purposes, the title of the act would not express its object, 
and the act would be obnoxious to the constitutional requirement. 
But the construction should be adopted "ut res magis valeat quam 
pereat," and to save this act we must conclude, as the court below 
did, that the words "other corporations" in this title must be construed 
by ithe maxim "Noscitur a sociis," and hold that it means corporations 
ejusdem generis. And this manifestly is the législative construction of 
the act by the gênerai assembly of Viginia. On 2d April, 1879, an 
act was passed entitled "An act to amend and re-enact the flrst and 
second sections of an act approved March 21st, 1877, entitled 'An act 
to secure the payment of the wages or salaries to certain employées of 
railway, canal, steamboat and other transportation companies.'' " The 
body of the act is as foUows: 

"Be it enacted by the gênerai assembly, that hereafter ail conductors, brakes- 
men, engiue-drivers, firemen, captains, stewards, pilots, clerks, dépôt or office 
agents, storekeepers, mechanies or laborers, and ail persons furnishing railroacl 
iron, engines, cars, fuel and ail other supplies necessary for the opération of any 
railway, canal or other transportation company, or of any mining or manu- 
facturing company, chartered under or by the laws of this state, or dolng busi- 
ness within its limits, shall hâve a prior lien on the franchises, the gross earn- 
ings,and on ail the real and Personal property of said company which is used 
in operating tiie same, to the extent of the moneys due them by said company 
for such wages or supplies; and no mortgage, deed of trust, sale, conveyance 
or hypothecation hereafter exeeuted of said property, shall defeat or take pre- 
cedence over said lien; but it is expressly provided that the liens of the em- 
ployées and officiais aforesaid shall be prior to that of ail other liens whatsoever, 
and shall be the flrst discharged." Acts 1879, p. 352. 

Section 2 provides the mode of securing the lien provided for in the 
flrst section. It Vfill be noted that while the title of this act déclares 
that it is designed to amend and re-enact the flrst and second sections 
of the former act, the body of the act itself goes much further than 
this, and includes, in addition to the transportation corporations, mip- 
ing and manufacturing corporations. Is tliis a compliance with the 
constitutional provision? It is not, unless it be held that the words 
"to amend and re-enact" meet the requisite of the constitution. But in 
Fidelity Insurance, Trust & Safe-Deposit Co. v. Shenandoah Val. R. 
Co., 9 S. E. 759, the court of appeals of Virginia, construing thèse same 
acts, does not hold the words quoted sufflcient for this purpose. The 
title of the flr'st act stated that its purpose was to secure the payment 
of wages or salaries to employés. The body of the act included sup- 
plies necessary for the opération of the corporations mentioned. The 
second act, as we hâve seen in the title, déclares its purpose to amend 
and re-enact this section. The court, however, hold that, as the word 
"supplies" was not mentioned in the title of the flrst act, the omission 
was not cured by the second act, and that as to the lien for supplies 
both of the acts were unconstitutional and void. The language of the 
décision of the court clearly shows that both acts must be controlled 
by the title of the flrst act: 

"The title is misleading and deeeptive. It gave not the remotest intimation of 
the provisions, of the act relied on hère, which are foreign to the subject ex- 
pressed in the title, and, to sustain thé act in its entirety, would be, in efCect, by 
judloial construction to eliminate froni the constitution one of its most important 
provisions, or, at ail events, to seriously impair its usefulness." 
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The conclusion of the court, after an able and daborate discus- 
sion, is: 

"In the light of thèse princlples, tliere can be no reasonable doubt, we thlnk, 
that so much of the act and the act amendatory thereof as is relied on in the 
présent case is répugnant to the constitution, and therefore void." 

This décision of the court of last resort of the state of Virginia, con- 
struing its own statutes and constitution, is of the highest authority 
in this court. Whether statutes of a state hâve been duly enacted 
in accordance with the requirement of the constitution of such state 
is not a fédéral question, and the décision of state courts as to what 
are the laws of a state is binding on the courts of the United States. 
Leeper v. Texas, 139 U. S. 462, 11 Sup. Ot. 577. The décision of the 
suprême court of a state as to tlie conformity of a statute to the state 
constitution is binding on the suprême court of the United States on 
writ of error. Railway Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 1114. 

The appellant aiso relies upon section 2485 of the Code of Virginia, 
adopted in 1887, in thèse words: 

"See. 2485. Lien of Employées, &c., of Transportation Companies, &c., on Fran- 
chises and Property of Company.— AU conductors, bralîemen, engins drivers, 
flremen, captains, stewards, pilots, clerlis, dépôt or office agents, storelveepers, me- 
chanics, or laborers, and ail persons furnishing rallroad iron, engines, cars, fuel, 
and ail other supplies necessary to the opération of any railway, canal, or other 
transporta tien company, or of any mining or manufacturing company, ehartered 
under or by the laws of this state, or doing business within its limlts, shall hâve 
a prlor lien on the franchise, gross earnings, and on ail the real and Personal 
property of said company which is used in operating the same, to the extent of 
the moneys due them by said company for such wages or supplies; and no mort- 
gage, deed of trust, sale, hypothecation, or conveyance, executed since the 
twenty-first day of March, eighteen hundred and seventy-seven, shall def eat or 
take precedence over said lien; provided, that if any person entitled to a lien, as 
well under section twenty-four hundred and seventy-flve as under this section, 
shall perfect his lien given by either section, he shall not be entitled to the benefit 
of the other." 

When thèse bonds were issued (1881) the mortgage securing them 
had by contract a vested first lien. Can this lien be devested by any 
act of the state of Virginia subséquent to the exécution of the mort- 
gage? In Eailroad Co. y. Hamilton, 134 U. S., at page 299, 10 Sup. Ct. 
546, the suprême court is emphatic in its déclaration that the obliga- 
tion of the mortgage contract cannot be impaired by any act of the 
mortgagor. And in Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 
1042, the same doctrine is applied to the opération of a state statute. 
The cases of Ewell v. Daggs, 108 U. S. 143, 2 Sup. Ct. 408, and Gross 
V. Mortgage Co., 108 U. S. 488, 2 Sup. Ct. 940, relied on by the appel- 
lant, neither overrule nor are in conflict with the law as laid down in 
163 U. S. 118, 16 Sup. Ct. 1042, supra. Thèse cases deal with a privi- 
lège belonging to the remedy forming no élément in the rights that 
adhère in the contract. In the flrst of thèse cases — Ewell v. Daggs— 
the subséquent statute took away the right to avoid the contract 
given by the first statute. "This right," says the court, "is given by 
statute for purposes of its own, and not because it afEects the merits 
of the obligation, and that whatever the statute gives under such 
•circumstancea, as long as it remains in fieri, and not realized by hav- 
ing passed into a eompleted transaction, may, by a subséquent statute, 
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be taken away." Judge Cooley sums it up terSely : "The right wMch 
the curative or repealing act taies away in such a case is the rigM of 
the party to avoid his contract, a naked légal right which it is usually 
unjust to insist upon, and which no constitutional provision was ever 
designed to protect." Cooley, Const. Lim. 378. In the case of Gross 
V. Mortgage Co., above cited, the case last quoted was affirmed. In 
the Gross Case a loan made by a foreign corporation could not be 
secured by a mortgage in Illinois. The United States Mortgage Com- 
pany held such a mortgage. Atter its exécution, the law of Illinois 
was changea, and such mortgages were validated. The court sustained 
this act. But no vested liens were interfered with, no contract obli- 
gation impaired, no rights infringed. A contract lien, binding on 
the conscience of ail parties, was enforced. Inasmuch as to displace 
the vested lien of the mortgage of the Shenandoah Iron Company of 
1881 by the rétroactive language of section 2485 of the Code of Vir- 
ginia would be to impair the obligation of that contract, it is void. 
The decree of the circuit court is affirmed, with costs. 
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(Circuit Court of Appeals, Sixth Circuit. Pebruary 8, 1898.) 

No. 541. 

1. PUBMO LaNDS — SUBVEY — MbANDBR LiNB. 

In an officiai survey of public lands, a meander Une, run along ttie margin 
of marsh lands adjoining the waters of streams or lakes, will, if so intended, 
mark the boundary of lands described in subséquent patents by référence to 
the survey, and will not be regarded as a mère indication of the quantity of 
dry uplands paid for. 

S. Samb— Géants of Land on Navigable Waters— High-Water Mark. 

Government grants for lands bordering upon navigable waters extend only 
to high-water mark, for the title to the shore and to the lands under such wa- 
ters is in the state within which the waters are situated, as an incident of 
sovereignty. 

8. Samb— Marsh Lands — Navigable Waters. 

Where marsh land bordering on navigable waters is subject only to tem- 
porary inundation in times of heavy gales, but at other times the water stand- 
ing or flowing over or through it is the mère drainage from higher lands ad- 
joining, it does not constitute a part of the navigable waters. 

4. Same — Meander Linb. 

An officiai survey, made in 1834-35, of govemment lands m Ohlo, showed 
a meander line along marshy land extending to Lake Erie. No part of the 
marsh was surveyed at ail. Patents granted to défendant'» predecessor in 
tltle designated the boundaries of the land conveyed solely by référence to the 
officiai plats of the survey, and that was ail that was paid for. Belâ, that 
the meander line was run as a boundary, and that the patentée and her suc- 
cessors in title were estopped to deny that the line of the marsh was a proper 
Une for a boundary. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

This bill was flled by the Cedar Point Club, an Ohio corporation, to 
restrain threatened continuons trespasses upon a large body of marshy 
land iying on the shore of Lake Erie and in Lucas county, Ohio. 

The eomplainant's tltle dépends upon patents from the United States to H. M. 
Hanna and Phillip La Corse, issued in 1882, and mesne conveyaneea to com- 
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plainanfc. Gertrude Jane Nfles, thç appellant, who was défendant below, denled 
the tltle of complainant, and clalmed the same lands under 11 patents for frae- 
tlonal sections Issued to Margaret Bailey In 1834, and under mesne conreyances 
to the sald Gertrude J. Nlles. TJpon the pleadings and évidence there was a de- 
creé for the complainant, and a perpétuai Injunctlon awarded. The correctness 
of that decree dépends upon the truè boundary of the patents to Margaret Bailey. 
Those patents were for fractional parts of sections, and each was meandered on 
the sonthwestem margln of a marsh, having an area of some 4,900 acres, which 
lies between the meandered line of the Margaret Bailey patents and the open wa- 
ter of Lake Erle. If that meandered line, following the margin of the swamp, 
was Intended as a boundary line, the decree must be affirmed, otherwise it must 
be reyersed. The further facts necessary to be stated appear in a stipulation 
upon which the case was heard below, and are thèse: 

(1) In 1834-35, Ambrose Rice. a government surveyor. surveyed and subdi- 
vided fractional township 9 S., in range 9 E., and townships 9 and 10 S., in range 
10 E., from the Michigan meridian, and duly certifled his fleld notes of such sur- 
vey and subdivision to the then surveyor gênerai, Robert T. Lytle. Thèse town- 
ships are now iij Lucas county. Ohio. In nialîing a survey of thèse three town- 
ships. sections 22, 25. 26, and 27, township 9 S., range 9 B., and sections 30, 31. 
and 32. in township 9 S., range 10 E., and sections 4, 9, 10, and 11, township 10 
S., range 10 E., were meandered on the southwestern margin of a marsh, de- 
scribed on one plat as "a flag marsh." and on another plat as "impassable marsh 
or water." On the west of this marsh, Rice at the same time surveyed a narrow 
strip of sand, separating this marsh from the open waters of Maumee Bay, and 
on the northeast a lilce strip. separating it from the open waters of Lake Erie. 
This strip commenced in section 22, to'miship 9, range 9, and ended in section 11, 
township 10, range 10, and was divided by two openings Into the lake, into what 
Rice calied Cedar, Sanriy, and Crâne Tslands. This strip was meandered on the 
one side along the open waters of the bay and lake. and on the other side on 
this same "flag marsh." or "impassable marsh or water." One of thèse plats, 
being that of subdivision of township 9 S., range 9 E., is set out on the opposite 
page, as extiïbiting. In a gênerai way. a portion of the meandered line of the frac- 
tional sections, the boundaries of which are hère Involved. 

(2) On thé lOth of .Tuiy, 1844. 11 patents were issued to Margaret Bailey for 
thèse 11 fractional sections above mentioned,— that is, for sections 22, 25, 26, and 
27, township 9. range 9, and sections 30, 31, 32, township 9. range 10, and sec- 
tions 4, 9, 10, and 11, township 10. range 10.— extending the entire leugth of this 
maish, each patent specifying the nnmber of acres contained between the section 
une and the meandered line as run by Eiee. 

(3) The plats and marginal fleld notes also show that the southerly edge of the 
"flag marsh," "impassable marsh and water." was surveyed, and that the linos 
of the fractional sections soutlierly of the said marsh and water were identical 
with the southerly edge of the marsh. The computed areas of the fractional sec- 
tions and of their respective subdivisions, as shown upon the said plat, conformed 
to the area inclnded within the said surveyed lines, and did not, nor any there- 
of. ineiude any part of either marsh, water, or islands. The several patents to 
Margaret Bailey are of the same d.ite. and each identical in form, except as to 
description, The description of the patent for section 11. township 10. range 10 
E.. is hère set out as fairly typical of the form and description of ail the rest. 
It isas follows: 

"To Ail to Whom Thèse Présents shall Come — Greetlng: 

"Whereas, Margaret Bailey, of Champaigne coimty. Ohio. bas deposlted In the 
gênerai land office of the United States a certificate of the register of the land 
office at Bucyriis, whereby it appears that full payment has béen made by the 
sald Margaret Bailey according to the provisions of the act of eongress of the 
24th of April, 1820. entitled 'An act maklng further provision for the sale of public 
land,' for frictlorial section eleven ifll). in township ten (lO) somh of the Michigan 
base line, of range ten (10), in the/distriet of land subject to sale at Bucyrus, Ohio, 
contatning twenty {20) acres and forty-five hundreçlths of an acre, according to 
the ofliciai plat of the survey of said lands returned to the général land office 
by the surveyor gênerai, which said tract bas been purchased by the said Mar- 
garet Bailej^i" . • ' ■ . 

(4> It appears, from the officiai- correspondence of the land office In évidence, 
that tn 1850 the state of Ohio, undw the' swamp act of that year, demanded pat- 
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ents for 32,438 acres as swamp land. Patents were Issued for ail thèse lands 
except 6,797 acres, the claim to which was rejected upon the ground that It was 
not swamp land, "and nearly ail sold." Of the amoùnt rejected, the greater part 
consisted ef the lands marked "flag marsh," "impassable marsh and water," 
on the plats and in the fleld notes of Ambrose Rica, being the lands now hère in 
controversy. 

(5) On September 16, 1861, a patent was Issued to Chester W. Norton for 34.89 
acres, being the land known as "Cedar Point" on the plat of Ambrose Rice, east 
of Maumee Bay, in township 9 S., range 9 E. of the Jliehigan meridian. And on 
the lOth of October, 1876i, a patent was issued to Arthur D. Howell for that por- 
tion of the sandy ridge shown on the plat of Ambrose Rice as Sandy Island 
and Crâne Island, in section 24, towhship 9, range 9 E., and in sections 19, 29, 
30, 32, and 33, in township 9 S., range 10 E., and in sections 2. 3, 4, and 11, in 
township 10 S., range 10 B., Michigan meridian, and containing in ail 55.55 
acres, accordlng to the officiai plat and survey of the said lands as returued to the 
surveyor gênerai by said Ambrose Rice. 

(6) On the 13th of July, 1874, the gênerai land office issued a circular letter con- 
cerning the circumstances under which the department would cause surveys to 
be made of lands theretofore unsurveyed and platted because of the présence of 
water. Among other things stated in that circular lettér, it was said: "The 
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bed» of la^es (not navigable) sloughs, and ponds over whlch the Unes of the public 
Burveys wére not extended at the date of the original survey, but which from the 
présence of watèr at the date of such survey -were meandered, are held to be the 
property of the United States; and whenever, by evaporation or the opération of 
any other cause, natural or artiflcial, the waters of such lalîe, slough, or pond 
hâve so permanently receded or dried up as to leave within the unsurveyed area 
dry land, fit in ordinary seasons for agricultural purposes, such dry land is subject 
to survey and sale under the gênerai lavrs regulating the disposai of the publie 
domain." 

In April and May, 1891, John B. Marston, a civil engineer residlng in Lucas 
county, under the instructions from the commissioner of the gênerai land office of 
date Âprll 2, 1881, surveyed and subdivided into sections the area which was, as 
aforesaid, in and upon the surveyor general's plat of Ambrose Rice's survey desiç- 
nated as "flag marsh" and "impassable marsh and water," in said township 9 S., 
range 9 Ë., and tovi'nshlps 9 and 10 S., range 10 E., and on May 28, 1881, duly 
certifled his field notes of said survey to the then commissioner of the gênerai 
land office. This survey was so made, and the area surveyed so subdivided into 
sections and parts of sections, as to complète and render full, to the extent tbat the 
area so then surveyed was in form sultable therefor. the sections which in said 
Klce's survey were rendered fractlonal by omission and exclusion from said survey 
of area designated as "flag marsh" and "impassable marsh and water." The 
boundary Une on the westerly side of the area so surveyed by said Marston, from 
the point 2.75 chains easterly of the section Une between sections 21 and 22, in 
township 9, range 9, extending somewhat east of north to the southerly extremity 
of the west.part of Cedar Island, is the shore of Mauniee Bay; and the boundary 
Une on the southerly and westerly sides of said survey, from the point 2.75 chains 
easterly of the said line between sections 21 and 22, extending southerly and 
easterly to the outlet of Crâne creek, in section 11, township 10, range 10, is iden- 
tical with the boundary line between the surveyed lands and the "flag marsh" 
and "impassable marsh and water," as shown upon the said plat of the survey 
made by Ambrose Eiee. The land thus surveyed and subdivided by Marston 
was subsequently patented to H. M. Hanna and Phillip La Corse, from whom 
the appellee holds deeds conveying ail the rights of the said patentées thereunder. 
Concernlng the character of the marshy land thus patented to Hanna and La 
Corse, the facts as stipulated by the parties In Interest are thèse: 

"(16) At the time of the making of the survey by Ambrose Rice, the waters 
of Lake Erle were ahove their ordinary stage, and there was more than the usual 
volume of water standing upon the land in controversy herein, and flowing to and 
upon the same from the large bodies of land, now in Ottawa, Wood, and Lucas 
counties, respectively, having their drainage to and through the said premises in 
controversy herein. 

"(17) The gênerai character, description, and condition of the said land sur- 
vej'ed by said Marston was by him correctly set forth, under the title 'General 
Pescription,' in the field notes of the said survey so as aforesaid by him certifled 
to the commissioner of the gênerai land office. ïhat concernlng the portion of 
said survey in township 9 S., range 9 B., reciting, to svit: 'The surface of that 
part of thls fractional township comprised in this surrey is covered with a deep 
marsh of grass, canes, or reeds, wild rice, etc. Many parts of It, particularly in 
the south and west part, are mown for a kind of coarse hay. Other parts are 
fliled with bogs and pond holes that do not dry in summer. It receives the nat- 
ural drainage from the woods on the south and west, which, without any well- 
deflned channel, flnds its way across the marsh to the laiie. Again, in heavy 
gales of wind, it is subject to inundations from the lake, which, upon the subsi- 
dence of the gale, or change of direction in the wind, slowly flnds its way out 
again Into the lake. It is bounded along the lake by a sand beach averaging 1 
cbain in width and 3 feet in helght.' ïliat concernlng the portion oC said survey in 
township 9 S., range 10 E., reciting, to wit; 'The surface of this fractlonal town- 
ship is covered Vflth il deep marsh of grass, canes, or reeds, wild rice, etc. Much 
of the south part can be mown for marsh hay, being in a measure drained by a 
canal that bas been constructed in the township south. Other parts are fliled 
with bogs and pond holes that do not dry In summer. It receives the drainage 
from wood on the south and west, which spreads over the entire surface and, 
without any positive channel, flnds Us way to the lake. Again the township is 



HILEB T. CEDAR POIKT CLUB. 49 

iubject to toundatlon» from the lake, during heavy gales of wlnd, whlch, npon 
the tennlnatlon of the gale, or a change In the direction of the wlnd, slowly flnds 
Its way back Into the lake. Thls fraetional townshlp Is bounded on the northeast 
by Lake Erle. Between the lake and the marsh proper is a sand beach, av- 
eraglng 3 feet high and 1 chain In wldth, generally covered wlth bushes, and 
small trees of oak, poplar. willow and cottonwood.' That coneerning the por- 
tion of said survey in townshlp 10 S., range 10 E., reciting, to wit: 'The descrip- 
tion for thls townshlp must necessarily be similar to that of the two precedlng 
townshlps. The surface of that part of the townshlp comprised in this survey 
Is one large, swampy marsh, land generally very wet and boggy. Its surface is 
«overed wlth grass canes (or joint grass), wild rice, and such Uke marsh pro- 
ductions, reachlng to a height of 10 or more feet. Some parts, especially on 
sections 10 and 11, can be pastured, but the larger portion Is filled with bogs and 
pond holes, connected by narrow and tortUous channels. It receives the drain- 
age from the woods on the south and west, and Is subject to inundatlons from 
the lake. On the prevalenee of strong S. W. whids, this water flows from the 
marsh into the lake, and, upon the occurrence of N. B. wlnds, the lake floods the 
marsh. The principal outlets and inlets are Crâne creek and Ward's canal. 
This canal is an improvement made by C. B. Ward, of Détroit, Mlchigan, on 
Sec. 4, and running across Sec. 5 for the purpose of getting vessels and ship tim- 
ber from his ship yard on Sec. 5. It is built wlthout locks, and Is really only a 
great ditch. Waterway 50 feet. Depth 7 feet. The buildings (or sheds) at 
the fishlng stations 4 and 11 are the only other Improvements.' A comparison 
of the survey made by Ambrose Elce In 1834 and 1835 with that made by John B. 
Marston in 1881 indicates that Sandy and Crâne Islands washed somewhat shore- 
ward during the perlod Intervening between the maklng of said respective sur- 
Teys. 

"(18) By reason of unusual drouth, whlch, during the years 1893, 1894, and 
1895, prevailed qulte generally over the région of country from whlch Lake 
Brie and its tributarles dérive their waters, Including that the drainage whereof 
was to and through the premlses in controversy, the major portion of the said 
premises was dry during the summer of 1895, except in case of heavy local ralns, 
or when the adjacent waters of Lake Erle were hlgher than they usually were 
ûuring that summer." 

Henry T. Niles and Frank C. Daugherty, for appellant 
Potter & Emery, for appellee. 

Before TAPT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

By the provisions for the survey of public lands now found in sec- 
tions 2395 and 2396, Rev. St., it is required that such lands shall be 
surveyed into townships six miles square, and each in turn subdivided 
into 36 sections of a mile square, except where the Une of an Indian 
réservation, or of tracts of land heretofore surveyed or patented, or the 
course of navigable rivers, may render this impracti cable; and in that 
case this rule must be departed from no further than such particular 
circumstances require. The patents to Margaret Bailey are for frae- 
tional sections. The boundary lines are net set out in the patents, but 
référence is made to the officiai plat of the survey of said lands for 
identification of the land granted. thereby adopting the plat as a part 
of the instrument. Hardin v. Jordan, 140 U. S. 371-380, 11 Sup. Ct. 
808, 838. When we refer to the plat and fleld notes, we flnd that ail 
the lines of each fraetional section are straight, except the Une border- 
ing the swamp or marsh, laid down upon one plat as "a flag marsh," 
and upon another aa "impassable marsh and water." The straight 
85 F.— 4 
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lines of the sections are n&t continued into or across tMs marsh, but 
stop at the margin ther^of. Bèyond this marsh, and adjoining thé 
open waters of Lake Erie, there was a long, low, and narrow sandy 
ridge, broken at points by shallow water channels. Thèse small 
areas ôf dry land were séparately conveyed and platted as additional 
fractiônal sections. Alông the southwéstern border or margin of 
this marsh, the plat shows that a Ime was meandered, and the question 
is, whether this line meandered along the water line of this marsh is 
the boundary line of the fractiônal sections bordered on said marsh. 
In View Of the form of title granted to Margaret Bailey, we are called 
upon to inquire and détermine the effect of that title in référence to 
this ilag marsh, upon which lier fractiônal sections meander. The 
long and undisputable practice of the government has been to measure 
the price of public lands, when patented, by the quantity of upland 
granted, and to require ijo payment for Jtai^ds covered by the waters 
«f streams or lakes. For the purpose of ascertaining the quantity 
of upland to be paid for, a line meandering the margin of such waters 
is run, and, where this is the purpose of running such a meandering 
line, it is not regarded as in any sensé a boundary. but as only pointing 
out the sinuosities of the bank, for the purpose of arriving at the area 
of land to be paid for. Raiiroad Co. v. Schurmeir, 7 Wall. 372 ; Hardin 
V. Jordan, 140 U. S. 371-380, 11 Sup. Ct. 808, 838; Horne v. Smith, 
159 U. S. 40-43, 15 Sup. Gt. 088. 

As we understand it, the contention of the appellant is that this 
meander line, following the southerly water line of the marsh, was not 
run as a boundary line, and that, if the marsh, under the évidence, was 
a part of Lake Erie, her boundary is the shore line of the lake proper, 
and, if that shore line has receded, her boundary has followed the re- 
treating shore,' giving to her, under the doctrine of reliction, the land 
thus gained. On the oiher hand, her contention is that, if the marsh 
was not a part of the lake, but was a mère pond, marsh, or other shal- 
low nonnavigable body of water, her boundary should be projected by 
extension of the side lines of each fractiônal section into said shallow 
pond or marsh, so as to complète each section as required by the law 
requiring the subdivision of each township into 36 sections of 640 
acres each. 

It has béen long settled that government grants for lands bordering 
upon navigable waters extend only to high-water mark. The title to 
the shore, and to the lands under such water, is in the state within 
which such waters are situated, as an incident of the sovereignty of 
the state, and is held by the state in trust for the public purposes of 
navigation. The United States has never had title to submerged lands 
under navigable waters, and its grants could not, therefore, be held 
as conveying them to their patentées. PoUard v. Hagan, 3 How. 212; 
McCready v. Virginia. !)4 U. S. 304; Webber v. Commissioners, 18 
Wall. 57; Hardin v. Jordan, 140 U. S. 371-380, U Sup. Ct. 808, 838; 
Scranton v. Wheeler, 16 U. S. App. 152, 6 C. C. A. 585, and 57 Fed. 
803. It would therefore follow that, if this "flag marsh," shown on 
the plats of Ambrose Rice, was then a part 'of Lake Erie proper, the 
submerged lands would not be subject to grant by the United States, 
and that the title of the Cedar Point Club would fail, and this without 
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regard to the goodness or badness of the title claîmed under the doc- 
trine of reliction by the appellant But that marsh, under tlie stipula- 
tion as to the facts, cannot be regarded as a part of Lake Erie. The 
waters of that lake did not permanently submerge the lands described 
as "flag marsh," or "impassable marsh and water." In times of heavy 
gales the marsh was subject to temporary inundation, but otherwise 
the water, which stood or flowed over or through it, seems to hâve been 
the mère drainage from the higher lands adjoining, which found its 
way over thèse low lands to the lake. At the time of Eice's survey 
there was an unusual amount of water standing or flowing over the 
disputed land, and this may account for his failure to survey and plat 
it. When Marston made his survey, in 1881, much of the marsh was 
dry enough for pasture purposes, and much was capable of yielding har- 
vests of coarse hay, and ail, or nearly ail, was covered with grass, wild 
rice, and other products of such swampy land. At a still later period it 
is shown that an even more favorable condition for pastoral purposes 
existed, due to unusual droughts occurring in 1893, 1894, and 1895. 
While, under the stipulation as to the facts, we must regard the condi- 
tion of the marsh at the time of Rice's survey as exceptional, we hâve 
no such liberty in regard to its condition when Marston made his sur- 
vey. We can, therefore, flnd no évidence of any such gênerai and con- 
tinuous lowering of the level of the water in the lake as would, by the 
doctrine of reliction, give to a riparian proprietor the land gained 
between an old and new shore line. 

The décision of the suprême court of Ohio in James v. Howell, 41 
Ohio St. 696, can hâve no efïect as res judicata, because it was not 
a suit between the parties to this record. That was a controversy be- 
tween James, a predecessor in title to the appellant, and Howell, the 
patentée of one of the so-called "sandy islands" shown on Rice's plat. 
James claimed then, as does his successor in title now, that the bound- 
ary of the Margaret Ba'ley patents was the open water of the lake, 
which would thus incUice Ilowell's island. Howell's défense seems 
to hâve been — First, that this marsh was a part of the lake proper, 
and that his patent was for an island separated from the shore of this 
lake by this marsh; second, that the meander line run by Rice on 
the border of this marsh was run as a boundary line, and therefore 
the grants to her could not, under any circumstances, convey land not 
within her boundaries. The case was decided for Howell upon both 
grounds. So far as it was a judgment upon facts, it is of no force 
or eflect upon a différent record and between différent parties. The 
conclusion of that court upon the évidence relating to the characte'- 
of this marsh was thus stated by the court : 

"The contributions of such streams, mlngled with other water of the laite, 
flU the straits between Cedar, Sandy, and Crâne Islands. and the space platted 
as 'Impassable water and marsh.' Even at low water in the lake, there is six 
inches of water In this marsh. Witnesses speak of a chain of ponds. Thèse are 
merely spots in the marsh where, because of the depth, or for some other reason, 
végétation has not been able to find support. ïhe water is under the végétation 
that covers the so-called marsh, as well as the so-oalled ponds. The islands are 
In fact' surrounded by water, although végétation of a certain sort grows thickly 
in much of that water. The meandered line along the southerly edge of the so- 
called marsh, was in fact along a shore of the lake. In order to form a statutory 
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boundary, the navigable river need not be actually navigable at every point 
Laie Brie, as a vrliole, is navigable. For tbat reason, every part of its shore, 
under the act, might be treated by the surveyor as a légal boundary for fractlonal 
townshlps and sections. In so treatlng so much of the lalie as lay behind thèse 
islands, Rice and Lytle dld not exceed their authorlty. According to the évi- 
dence put in by James, as well as by Howell, it appears that, even at a low stage 
of the lake, there is six inches depth of water in this marsh, and a greater depth 
In the s traits." 

But the question as to whetlier this marsh was a part of Lake Erie, 
and therefore a proper boundary for public lands bordering thereon, is 
a question of fact, to be determined in this case upon the évidence in 
the record. There is no évidence in this record that the land in con- 
troversy "is land continuously submerged under not less than six 
inches of water in seasons when the water was lowest " such as was 
found in the Ohio case. No such state of facts is shown in this record, 
and by no stretch of imagination could any court, upon tliis record, 
conclude that this low, swampy body of land, partly boggy, partly dry, 
and sometimes subject to temporary inundation, was so continuously 
under the water of the great lake as to be a part thereof . We therefore 
reach the conclusion that this marsh was no part of Lalie Erie when 
Rice made his survey in 1833-34, and that, if same was not included 
within the patents to Margaret Bailey for the fractional sections bor- 
dering thereon, it continued to be a part of the public lands, subject 
to survey and patent. That a water line existed along the course 
of the meandered line run by Eice cannot, perhaps, be coUaterally 
questioned. But the question is whether that water line was the Ime 
of this marsh, then having an unusual amount of water collected there- 
în, or the water line of the lake proper? That the meandered line fol- 
lowed the sinuosities of the marsh, and not of the lake, is most évi- 
dent from the facts of this case. The area of the fractional sections is 
given, and it is stipulated that no part of the area of the marsh or 
sandy islands was included in the survey under which Margaret Bailey's 
patents issued. It is also évident that no part of the marsh was sur- 
veyed at ail. It is thus most manifest that this meandered line was 
run as a boundary, and not merely for the purpose of ascertaining the 
quantity of dry land paid for. It would be useless to speculate as to 
the reason which induced Eice to make the border of this marsh a 
boundary of the fractional sections bordering thereon. That he did 
so there ean be no doubt. Margaret Bailey paid only for the area 
of the lands actually included in the fractional sections, and accepted 
patents in which the meandered line along this marsh was made a 
boundary. She and her successors in the title are estopped to deny 
that the line of that marsh was a proper line for a boundary. The 
patents conveyed only the land which was surveyed. 

The case is governed by that of Horne v. Smith, decided in 1894, 
and reported in 159 U. S. 40, 15 Sup. Ct. 988 et seq. That case in- 
volved the true boundary of three patents for fractional sections of 
public lands in Florida. The patents adopted the oflflcial plat of sur- 
vey for identification of the lots granted. That plat showed that 
thèse lots were fractional sections bordering on Indian river. Ali 
the lines of the patents were the usual straight lines, with the excep- 
tion of a line meandering a water line marked on the plat as "Indian 
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River." The facts as to this Une, as stated in thé opinion of the court, 
were thèse : 

"Along the course of thls meander line, as shown on the plat, runs, according 
to the testimony, a bayou or savannah, openlng into the Indian river, and west 
of this bayou, and between it and the main waters of the river, is a body of land, 
extending a distance of a mile or a mile and a quarter, and amounting to some 
600 acres. This is a body of low land, in some places, hovrever, from four to six 
feet above the level of the river, and eovered with a growth of live oak trees, 
many of them three and four feet in diameter. It was not land formed by accre- 
tion since the survey." 

The contention was that this meandered line was not run as a bound- 
ary, but merely to ascertain the quantity of upland to be paid for, and 
that the patents granted the lands between that line and Indian river, 
which was, in fact, more than a mile away. The land lying between 
this meandered line and Indian river was not in fact surveyed. In the 
course of its opinion the court said: 

"But the question in this case is whether the boundary of thèse lots ia the 
bayou or the main body of the river. That a water line runs along the course 
of the meander line cannot, of course, in the face of the plat and survey, be ques- 
tioned; but that the meander line of the plat is the water line of the bayou, 
rather than that of the main body of the river, is évident from thèse facts: In 
the first place, the area of the lots is given, and, when that area is stated to be 
170 acres, it is obvions that no survey was intended of over 700 acres. In the 
second place, the meander line, as shown on the plat, la, so far as thèse lots 
are concemed, whoUy wlthin the east half of sections 23 and 26, while the water 
line of the main body of tlie river is a mile or a mile and a quarter west thereof, 
in sections 22 and 27. Again, the distance from the east line of the section to 
the meander line is given, which is less than a quarter of a mile, while the dis- 
tance from such east line to the main hody of the river must be in the neighbor- 
hood of a mile and a half. Further, the description in the patent is of certain 
lots in sections 23 and 26, and, manifestly, that was not intended to include land 
In sections 22 and 27. Thèse considérations are eonclusive that the water line, 
which was surveyed and made the boundary line of the lots, was the water line 
of the bayou or savannah, and there bas been simply an omission to make any 
survey of the tract west of the bayou, and between it and the main body of the 
Indian river. It is unnecessary to speetilate why it was that it was not sur- 
veyed. It may hâve been a mère oversight, or it may hâve been because the 
surveyors thought that the action of the water would soon wash the low land 
away; but, whatever the reason, the fact is obvious that no survey was made 
of that body of land, and the boundary line fixed was the water line of the bayou. 
* * * Although it was surveyed, it does not follow that a patent for the sur- 
veyed tract adjoining earries with it the land which, perhaps, ought to hâve been, 
but which was not in fact, surveyed. The patent conveys only the land which is 
surveyed, and, vchen it is clear from the plat and the surveys that the tract sur- 
veyed terminated at a particular body of water, the patent earries no land be- 
yond it." 

In conclusion the court said : 

"So, in the case before us, obviously, the surveyors surveyed only to this bayou, 
and called that the river. The plaintifC bas no right to challenge the correctness 
of their action, or elaim that the bayou was not Indian river, or a proper water 
line upon which to bound the lots." 

The conclusion we reach is that the meandered line was the bound- 
ary line of the Margaret Bailey patents, and that the marsh was public 
land, subject to survey and patent, and that appellees obtained the 
title under the patents to Hanna and La Corse. This conclusion 
afflrms the opinion of Justice Harlan, who heard this case below, and 
who, in a mémorandum opinion, said: 
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"My opinion Is that the plaintiff Is entltled to the relief asked In the biU. 'My 
conclusion rests upon the gênerai ground that, while a meander Une Is ordlnarily 
to be taken as showing only the quantity of land to be paid for by the purchaser, 
the meander llne In this case must be taken as a Une of boundary. 1 do not think 
that there was any Intention, by the survey and patents under which the principal 
défendant claims, to pass the tltle to the marsh land between the 'meander* Une 
and the islands. On the contrary, it must be taken that the intention was not 
to pass the tltle to that land. I coneur entirely with what was said in James v. 
Howell. 41 Ohio St. 696. And that case is supported in principle by Horne v. 
Smith, 159 V. S. 40, 15 Sup. Ct. 988." 

The decree is in ail things affirmed. 



CONSOLIDATED FASTENER CO. v. COLUMBIAN BUTTON & FASTENER 

CO. 

(Circuit Court, N, D. New York. February 23, 1898.) 

Equity— Master's Hearings— Jurisdiction Outsidb op District. 

A master to whom a cause is referred has jurisdiction, in his discrétion and 
for the convenience of the parties, to take testimony outside of the disirict of 
his appointment. 

This was a suit in equity by the Consolidated Fastener Company 
against the Columhian Button & Fastener Company for infringement 
of a patent. The cause was heard on a motion for instructions to 
the master, to whom it was referred to take and state an accouut. 

W. B. H. Dowse, for complainant. 
Wetmore & Jenner, for défendant 

COXE, District Judge. The complainant's patent was upheld and 
a master was appointed to take and state the account. It is alleged,. 
and not disputed, that ail the defendant's books, papers and docu- 
ments to be examined on the accounting are in the city of New York 
and that ail of the witnesses as well as the counsel for the défendant 
réside there. Indeed, it would seem that no one connected with the 
accounting résides in this district save only the master himself. In 
thèse circumstances the master, intending to accommodate ail parties 
and prevent the annoyance which might resuit from the removal of 
the defendant's books to this district, designated New York City as 
the place of hearing. It was stated at the argument that this ruling 
was acquiesced in and the accounting proceeded amicahly for some 
time. The défendant now takes the objection that the master has no 
jurisdiction beyond the limits of the district of his appointment. The 
question thus presented for décision is whether a master appointed in 
the Northern district of New York has power to take testimony in the 
Southern district of New York. The précise point was decided in 
favor of the complainant's contention in Ref rigerating Co. v. Gillette, 
28 Fed. 673. The court went much further than is required in the 
case at bar and sustained the master's order providing for the taking^ 
of testimony at Liverpool and London. 

The reasoning of the court in White v. Eailroad Co., 24 C. C. A^. 
467, 79 Fed. 133, must it is thought, lead to a similar resuit 
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The practice of pennitting the master to take testîmony ôutside 
the district of his appointment bas grown up with the court until it ia 
of almost universal application and its practical opération haa been 
found simple, convenient and effective. I am not aware that the 
power has ever been exercised in an oppressive manner. Shonld a 
case arise where the master has abused his discrétion the court will un- 
doubtedly interfère, but until it does arise the court should hesitate long 
before destroying a system the wisdom of which, in its application to 
a vast majority of cases, must be admitted by ail. 

It does not appear that the master has made any ruling upon the 
question of costs. If he has, the ruling, as well as ail others, can be 
Gonsidered upon the coming in of his report. 

In ail the acts complained of it is thought that the master has exer- 
cised his discrétion and nothing more. The motion to instruct him is, 
therefore, denied. 



KELLEY et al. v. BOETTCHEH et al.» 
(Circuit Court of Appeals, Elghth Circuit. February 14, 1898.) 

No. 870. 

1. EqtlITT PLRADTNG SCASTDALOUS AND iMPEItTINKNT MaTTER. 

Equlty Rules 26 and 27, autliorizing référence to a master, on exceptions, 
to expunge impertinent or scandalous matter from ttie bill, do not abrogate 
or curtall tlie inlierent power of tlie fédéral courts In equity to strike out 
rambling or tautological pleadlngs, and purge thelr records of scandalous or 
impertinent matter, on tlieir own motion, and In the absence of exceptions. 
3. Samk. 

Scandai in a pleading consists of any unnecessary allégation bearlng cruelly 
on the moral character of an Individual, or stating anything contrary to 
good manners or anything unbecoming the dignlty of the court to hear. Im- 
pertinence consists of any allégation thàt is irrelevant to the material Issues 
made or tendered. 

8. Samb— DiscovERY— Interrooatortes. 

A compiainant is entitled to a discovery of such documents and facts only 
as will aid in the maintenance of his tltle or cause of action. Interrogatories 
which go beyond thls, and seeli disclosiire of a tltle or claim of the détendant 
havlng no relation to complainant's title or cause of action, are Inquisitorial 
and unwarranted. 

1 Same — Striktng from Files. 

The circuit court has power to order the strilring from Its files of a ram- 
bling and verbose bill, of excessive lenjrth. contalniug mnch Impertinent and 
scandalous matter, and to permit complain.ints to file withln a stated time, 
as of the date of the original filing, a new bill not exceeding a prescribed 
length. 

5. Lâches— Statutes ot Limitation. 

The rule that courts of equity are not bound by, but act In analogy to, the 
Btatutes of limitations, means that under ordlnary clrcumstances the suit 
will not be stayed for lâches before, and will be stayed after, the time 
flxed by the analogous limitation at law; but if unusual conditions or ex- 
traordinary clrcumstances make It inéquitable to aliow the prosecution of a 
suit after a briefer period, or to forbid its maintenance after a longer period, 
than that fixed by the statute, the chancelier will not be bound thereby, but 
wiU détermine the extraordinary case in accordance with the equiUes which 
condition it 

8. Same. 

When a suit la brought within the time flxed by the analogous statute, 
the burden is on défendant to show, either from the face of the bill or by 

* Rehearlng pending. 
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his answer, that extraordlnary clrcumstanees exlst whlch requlre the appli- 
cation of the doctrine o( lâches; and, when the suit is brought after the 
statutory Urne, the burden is On complainant to show in his bill that it would 
be inéquitable to apply it to his case. 

7. SAMB'-'FEiLnD. 

The maxim that no tlme rims against the victim of a ftaud while its 
perpetrator fraudulently and successfully conceals it is applicable to the 
case of one purchaslng an interest In a mine for a trifling considération, by 
falsely and fraudulently representing that it is fuU of water, and cannot 
be examined, and by this means inducing the vendors, who live at a dis- 
tance, to delay Investigation as to the actual facts. 

8. Samb-^Pabties— Cancbllâtion of Dbed— Fkadd. 

Where one seeking to obtain title to an interest in a mine, by fraudulent 
represéhtations, Induces both the owner and his prospective heirs to join 
in a deed, such heirs may pnoperly join with the owner in a suit to set 
aside the deed, though they In fact hâve no présent interest, in the property 
or its income. 

9. Eqdity— Pboper and Nbcessakt Paktiks. 

A proper party, as distinguished from one whose présence is necessary to 
the détermination of the controversy, is one who bas an interest in the sub- 
ject-matter of the litigation, which may be conveniently settled therein. 

10. Same— JoiNDER op Causes of Action. 

A suit seeking, as against one of the défendants, the cancellation of a deed 
for an interest in a mine, and, as against such défendant and two others, 
to recover the proceeds of ore extracted from the mine prior to the date 
when a mining corporation was formed, and, as against such corporation, 
the proceeds of the mine thereafter, is not demurrable for misjoinder of 
causes of action, when the bill allèges that ail the défendants joined in 
employing an agent who, by false représentations and concealment, pro- 
cured the deed which it Is the main purpose of the suit to set aside. 

11. Same. 

There is no fatal misjoinder of causes of action In any bill which présents 
a common point of litigation, the décision of which will afCect the whole sub- 
ject-matter, and settle the rights of ail the parties. 
IS. Same— Cancellation of Deed- StJFFiciENcr or Bill. 

In a suit to cancel a deed of an interest in a mine, where the bill contains 
sufflcient allégations of fraudulent représentations and concealment to war- 
rant the relief sought, the efCect thereof will not be annuUed by other alléga- 
tions, contained in that part of the bill explaining complainant's delay in com- 
mencing suit, showing that they never hâve obtalned any knowledge of the 
facts constituting the fraud chargea, other than the représentations made to 
them to induce the exécution of the deed, except as communicated by their so- 
liciter, who ascertained them from "the unreliable reports of newspapers, 
and the gênerai and unreliable rumors in and about" the city near which the 
mine is situated. 
18. Same — Right to Discovert. 

The sta tûtes permitting parties to be called as witnesses, and examined by 
the opposite party, bave not abrogated or curtailed the power of courts of 
equlty to enforce discovery according to équitable principles. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This is an appeal from a decree which dismissed a bill to rescind a sale of one- 
sixth of a mining claim, and to obtain an accounting and recovery of the pro- 
ceeds thereof. The appellants exhibited their original bill in the court below 
on June 19, 1895. On September 2, 1895, two of the appellees interposed a de- 
murrer to this bill, and on June 30, 189G, the demurrer was sustalned. The 
appellants amended their bill, and the appellees demurred to the amended 
bill. On July 7, 1890, the circuit court sustained this demurrer, and ren- 
dered an opinion in which it declared that the amended bill did not state 
facts sufflcient to warrant the reseission of the sale or any other relief; that 
the appellants were not entitled to address any interrogatories to the appel- 
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lees or to any discovery In the suit, slnce parties In interest may be compelled, 
under the fédéral and state statutes, to testify concerning any matter in issue 
between tliem; that the amended bill, which covered 170 typewrltten pages, 
and contained seandalous and impertinent averments, must be stricken from the 
files of the court; and that the appellants should be permitted to flle a new bill 
as of the date of the filing of the original bill. Cpon the rendition of this opinion, 
an order was made sustalning the demurrer, withdrawîng the original and 
amended bills from the files, and granting permission to the appellants to file 
a new bill as of June 19, 1895, which should not exceed 25 typewrltten pages 
in length and which should contain only the matters declared to be proper for 
considération in the opinion upon the demurrer. On July 13, 1896, the appellants 
elected to stand on their amended bill, and declined to file a new bill under this 
order, and the court dismissed their suit The appeal challenges this decree of 
dismissal. 

Edward B. Green and Amos Green, for appellants. 
Charles J. Hughes, Jr., and Charles Cavender, for appellees. 

Before SANBOKN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBOKN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The authority to control the volume and character of the pleadings 
and proceedings before it, and to strike from its Aies those that are 
obnoxious to its rules and practice, is necessary to the speedy and 
eificient administration of justice, and is one of the inhérent powers 
of a court of chancery, which has been exercised without question 
since ithe establishment of such courts. Daniell, Ch. Prac. *350. 
Prolixity, tautology, scandai, and impertinence hâve been among the 
common faults of bills in equity time out of mind. Lord Keeper 
Bacon made an order that no bills should contain more than 15 sheets 
of paper; and Lord Chancelier Egerton followed it with another, to the 
effect ithat no sheet shonld contain more than 15 Unes, and an excess 
of the allotted quantity furnished good ground for demurrer. Story, 
Eq. PI. § 266, note 1. The suprême court leveled Equity Rules 26 
and 27 at thèse evils. Those rules déclare that every bill shall be 
expressed in as brief and succinct terms as it reasonably can be, and 
that, if it shall contain impentinent matter or seandalous matter not 
relevant to the suit, it may, on exceptions, be referred to a master, 
and such matter may be expunged, at the cost of the complainant, un- 
less the court or a judge ithereof shall otherwise order. Thèse rules 
provide that seandalous and impertinent matter may be stricken out 
by a master after exceptions hâve been filed, but they do not abrogate 
nor curtail the inhérent power of the fédéral courts sitting in equity 
to strike out rambling or tautological pleadings, and to purge their 
records of seandalous or impertinent matter on their own motion, re- 
gardless of the absence of exceptions. They were adopted not to 
limit the power, but to lighten the burdens of those courts. The 
authority and the duty of a fédéral court to keep its records free from 
stain and scandai are by no means dépendent on the ability or dispo 
sition of counsel for the litigants before it, but its power is plenary, 
and its duty imperative, whatever the action of counsel may be. Ex 
parte Simpson, 15 Ves. 476; Christie v. Christie, 8 Ch. App. 499; 
Campbell v, Taul, 3 Yerg. 548, 563; Langdon v. Goddard, 3 Story, 13, 
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Ped. Cas. No. 8,061; Wood v. Mann, 1 Sumn. 578, Fed. Cas. No. 17,- 
952; Gréen v. Elbert, 13T U. S. 6m 624, 11 Sup. Ct. 188; Kelley v. 
Bpettçher, 49 U. S. App. 620; 27 C. C. A. l77, and 82 Fed. 794. Scandai, 
in a pleading in equity, coosists of any unnecessary allégation which 
bears cruelly upon the moral character of an individual, or states any- 
thing which is contrary to good manners, or anything which it is un- 
becoming the dignity of the court to hear. Impertinence consists of 
any allégation that is irrelevant to the material issues made or ten- 
dered. Daniell, Ch. Prac' *347. 

The amended Mil before us bears the signature of Mr. T. A. Greeri, 
and it was before thi's court at its May term, when â motion was 
made to strike his brjef from its flleg. Kelley v. Boettcher, 49 U. S. 
App. 620, 27 C. C, A. 177, and 82 Fed. 794. It contains 49 typewritten 
pages of interrogatories addresscd to certain défendants, who hâve been 
dismissed from the suit, which are not printed in the record before us. 
The bill fills 42 pages of the printed record withoutthese interrogatories. 
Careful and repeated bearches through its labyrinthine mazes hâve 
brought to light scattered and disjoimted, but reitérated, allégations 
of the existence of thèse facts: On November 7. 1886, Thomas J. 
Kelley died, seised of the undivided one-sixth of the Little Johnny 
Iode mining claim; and the appellant Thomas D. Kelley, his father, 
inherited that interest under the laws of the state of Colorado, where 
the claim was located. The appellant Michael P. Kelley was the 
brother, the appellant Annie B. Kelley was the sister, and the appel- 
lant Mafgaret 0. Kelley was the mother, of Thomas J. Kelley; and 
in the event of the death of Thomas D. Kelley intestate, while seised 
of this one-sixth of this claim, it will descend to them, under the laws 
of Colorado. The appellees Charles Boettcher, John F. Campion, 
and A. V. Hunter wrongfully held the possession of, opéra ted, and 
appropriated to themselves the proceeds of, this mine until March 5, 
1891, when they organized the appellee the Ibex Mining Company, a 
corporation, and conveyed to it their interests, and delivered to it the 
possession and control of the mine. From that time until the liling 
of the bill, the appellees in this case hâve continued to operate the 
mine, and to appropriate its proceeds to their own use. In the lat- 
ter part of the year 1892, they employed one Eeger, who lived in Colo- 
rado, and knew ail about this mine, its condition, value, history, and 
produots, to go to Galena, in the state of Illinois, where the appel- 
lants (who were ignorant of the value, history, condition, and prod- 
ucts of this mine, and of the business of mining for gold and silver) 
live, and to induce them, by false représentations and the conceal- 
mént of material facts, to convey the one-sixth interest in it, which 
Thomas D. Kelley held, to the appellee Charles Boettcher, who after- 
wards conveyed that interest to the mining company. In order to 
induce them to make this conveyance, Eeger told the appellants that 
no valuable ore had ever been discovered in this mine; that it had 
never been profltably worked; that it was fuU of water to the sur- 
face, and on that account conld not be examined; that it would re- 
quire a long time, and the expeuditure of a large amount of money^ 
for pumps, machiuery, and their opération, to remove the water, so 
that the mine could be examined or operated; that the mining claim 
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was of little or no value; and that the one-sixth interest held by 
Thomas D. Kelley was not worth more than |250. The appellants 
believed thèse représentations, and were induced thereby to join in 
a deed of this one-sixth of the mine to the appellee Boettcher, on Jan- 
uary 16, 1893, in considération of $1,000, which Eeger paid to Thomas 
D. Kelley. The facts were, however, that the mine was not flooded 
with water at this time, but that the appellees were working it night 
and day, and were extracting from it ore of the value of $200,000 
per month; that it could hâve been examined without expense or 
difflculty; that before this time gold and silver ores had been discov- 
ered on this daim ; that it had produced ores of the value of several 
millions cf dollars above the expenses of developing and operating 
it; and that it had become worth 15,000,000 before this deed was 
made. Since the deed was made, the raine has continued to increase 
in value, and the appellees hâve continued to extract and are still 
drawing from it ores of the value of $250,000 per month. During 
ail this time they hâve kept the underground workings of the mine 
locked and barred, and hâve persistently concealed the araount and 
value of its products. They hâve mixed thèse products with those 
of oither mines, so that it was impossible to separate them, and they 
hâve purchased other mines with the income derived from the pro- 
ceeds of its products. They are still concealing the amount and 
value of thèse products, and falsifying their account books for that 
purpose. The appellants believed Eeger's statement that ithe mine 
was flooded with water to the surface; that it could not be examined 
■without the expenditure of large amounts of money and the lapse of 
mueh time; and that it was practically worthless, and they reeeived 
no notice of its actual history and condition until about two weeks 
before they exhibited their original bill. The prayer of the bill is 
for a decree canceling the deed of January 16, 1893, for an account- 
ing and recovery of the net income from the one-sixth interest in ithe 
mine, and, as auxiliary to this relief, for a discovery, an injunction, 
and a receiver. 

Thèse are ail the essential facts which we hâve been able to ex- 
tract from this bill after a careful and painstaking examination and 
analysis of ail its averments. They could be easily and forcibly 
stated in four typewritten pages. They are not found in brief and 
succinct terms in this bill, as required by rule 26, and it furnishes no 
connected statement of them whatever. They are to be found only 
after careful search in isolated parts and separate allégations scat- 
tered through the 42 printed pages of the bill, like kernels of wheat 
in bushels of chaff. Some, perhaps ail, of thèse allégations, are re- 
peated. It is twice alleged that Keger represented that no ore had 
been found on the claim; that the mine v/as full of water; that the 
appellants were induced to make the deed by the fraud of Reger; and 
that they were related to each other in the way we bave stated. The 
incorporation of the Ibex Mining Company is pleaded three times. 
It is alleged four times that ail of Reger's statements were false, and 
the bill is stuffed with the adjectives "false" and "fraudulent," and 
their corresponding adverbs applied ad nauseam to ail that was said 
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arid. àlli that was done. This tautology, verbosity, and fnvective is 
mixëd with impertinence and scandai. For instance, the bill avers 
that thefsolicitor for the appellants prepared the original bill in two 
weeks, and that an able and industrious attorney would hâve re- 
quired at least from one month to six weeks to hâve completed this 
task. The statute of limitations of the state of Colorado relative to 
suits of this character is set forth Verbatim, and its légal effect is 
pleaded. The statement of immaterial facts is impertinence, be- 
cause they hâve no relation to the issues to be decided; and the state- 
ment of matters of law is impertinence, because the court takes judi- 
cial notice of the law, and its statemenit is unnecessary. Story, Eq. 
PL § 266, note 1; Woods v. Morrell, 1 Johns. Ch. 103. The biil con- 
tains 72 interrogatories addressed to the appellee Boettcher, 47 ad- 
dressed to the appellee Campion, 22 addressed to the appellee 
Hunter, and 20 addressed to the Ibex Mining Company. Many of 
thèse questions are irrelevant. They bave no relation to any facts 
material to the appellants' cause of action, nor to their title, but 
hâve référence solelv to the interests in the mine which the appellees 
may hâve derived from Etrangers before the deed of January 16, 
1893, was made. The seventh interrogaitory to Boettcher is an ex- 
ample of thèse irrelevant questions. He is asked whether or not he 
had any interest in the mine in March, 1891, and, if so, what it was, 
when and from wbom he acquired it. The settled rule is that the 
complainant is entitled to a discovery of such documents and facts 
only as will aid in the maintenance of his title or cause of action. 
Interrogatories which go beyond this, and seek a disclosure of a 
title or claim of a défendant, which has no relation to the complain- 
ant's title or cause of action, are inquisitorial and unwarranted, and 
many such are found in this bill. Moreover, the bill contains scan- 
dalous allégations like this: 

"Your orators and oratrixes again most earnestty protest aarainst this Iionorable 
court violating ail law, and espeeially the décisions of the suprême court of the 
United States, which complainants are advised and believe are bindlng and 
obligatory upon this honorable court, by compelling thèse complainants or their 
soliciter to violate ail rules of pleading in order to prevent this honorable court 
In violation of ail law and ail précèdent from sustaining demurrers to complain- 
ants' bill of complaint, and requiring complainants' solicitor to furnish affldavits 
of ail of the facts and circumstances connected with the discovery of the facts 
constitutlng the fraud alleged in this case by complainants; and that, too, even 
when défendants' demurrer to complainants' bill of complaint is a solemn ad- 
mission of ail of the material facts and allégations eontained in said bill. ♦ • • 
And complainants respectfuUy and most earnestly insist that ail such rulings 
of this honorable court are not only in violation of ail précèdent and ail authority, 
both State and fédéral, but that such rulings are judicial acts of oppression as 
to complainants, and a direct déniai of ail of the rlghts secured by the décisions 
of the suprême court of the United States to complainants, as well as to other 
litigaats in this honorable court; and that such rulings on the part of this hon- 
orable court operate as an absolute déniai of ail rights in this honorable court, 
and as an act of great judicial wrong and oppression." 

So far as the record before us discloses, no order adverse to the 
appellants had ever been made in this case when thèse allégations 
were interpofied, except an order sustaining a gênerai demurrer to 
the original bill; yet this amended bill contains allégations of the 
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character which we hâve quoted sufQcient in volume to cover two 
printed pages. 

The review of this bill and the quotations from it in which we 
hâve indulged are ample to show that it was scandalous, impertinent, 
prolix, and redundant, and that it contained no succinct and con- 
nected statement ol the cause of action on which it was based. No 
exceptions had been flled to it, however, for scandai or impertinence, 
and it first came to the notice of the court below on the argument of 
the demurrer to it. Was that court to leave it undisturbed upon its 
files? The demurrer to the original bill had been sustained by the 
judge of an adjoining district who had been assigned to the circuit 
court for the district of Colorado to assist the résident judge. Was 
the circuit court in Colorado to permit its records to be used to per- 
petuate this attack upon the character of an absent judge in a private 
suit, in which he eould not be heard? The self -respect, the honor, 
and the dignity of that court demanded that its records should be 
purged of the stain and disgrâce of this pleading. If a master might 
hâve segregated the impertinence and scandai, and hâve expunged 
that matter from the bill, he could not hâve separated and expunged 
its prolixity and redundancy; nor could he hâve injected into it a 
clear and concise S:tatement of the cause of action on which it was 
based. There was but one adéquate remedy, and that was to strike 
the entire bill from the record, and to permit the appellants to plead 
again. The power of the court to purge its records of this pleading 
was plenary, and its duty to exercise it was imperative. The court 
below was of the opinion that the amended bill should be stricken 
from the files, and that the appellants should be permitted to file with- 
in 30 days a new bill, not exceeding 23 typewritten pages in length. 
as of the date of the flling of the original bill. Our conclusion is 
that thè circuit court had ample power to make such an order, and 
that the fàcts disclosed by this case fully warranted the exercise 
of that power. 

If the order which was actually made had stopped hère, we should 
not hâve hesitated to afflrm this decree. Unfortunately, it did not. 
It went further, and pf ovided that the new bill should "contain only 
the matters declared to be proper for considération in the opinion of 
the court" on the demurrer. In that opinion the court below had 
held that the amended bill did not diselose facts sufQcient to entitle 
the appellants to a cancellation of their deed to Boettcher; that their 
suit was barred by lâches; and that they were not entitled to any dis- 
covery. In other words, the effect of that opinion was that, if ail 
the facts which we hâve gleaned from the amended bill were con- 
cisely and logically stated, they would entitle the appellants to no 
relief and to no discovery. The resuit was that, if the appellants 
could state no other facts, it was nseless for them to file a new bill, 
and they must stand upon their demurrer. They did so, and the 
decree of dismissal followed. This conclusion of the suit compels 
us to consider the suflBciency of the facts stated in the bill ito warrant 
the cancellation of the deed, and a discovery jn aid of the relief for 
which the appellants prayed. 
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One of the grounds of demurrer upon which the appellees seem to 
place great reliànce is that the appellante are estopped from obtain- 
ing any relief hère on account of their lâches. The deed which they 
seek to cancel was made on January 16, 1893. Their first suspicion 
of the fraud was aroused about June 1, 1895. Thls suit was brought 
on June 19, 1895. The statute of limitations of the state of Colorado 
applicable to such a suit is: 

"Bllls for relief on the ground ot fraud shall be flled withln three years after 
the diseorery by the aggrleved party of the faets constituting such fraud, and 
aot afterwards." Mills' Ann. St. Colo. 1891, § 2911; Gen. St. Colo. 1883, § 2174. 

In the application of the doctrine of lâches, the settled rule is that 
courts of equitj are not bound by, but that they usually act or refuse 
to act in analogy to, the statute of limitations relating to actions at 
law of like character. Rugan v. Sabin, 10 U. S. App. 519, 534, 3 C. 
0. A. 578, 582, and 53 Fed. 415, 420; Billings v. Smelting Co,, 10 
U. S. App. 1, 62, 2 C. C. A. 252, 262, 263, and 51 Fed. 338, 349; Bogan 
V. Mortgage Co., 27 U. S. App. 346, 357, 11 C. C. A. 128, 135, and 63 
Fed. 192, 199; Kinne v. Webb, 12 U. S. App. 137, 148, 4 C. C. A, 
170, 177, and 54 Fed. 34, 40; Seheftel v. Havs, 19 U. S. App. 220, 226, 
7 0. C. A. 308, 312, and 58 Fed. 457, 460; Wagner t. Baird. 7 How. 
234, 258; Godden v. Kimmell, 99 U. S. 201, 210; Wood v. Carpenter, 
101 U. S. 135, 139. The meaning of this rule is that, under ordi- 
nary circumstances, a suit in equity will not be stayed for lâches 
before, and will be stayed after the time fixed by the analogous stat- 
ute of limitations at law; but if unusual conditions or extraordinary 
circumstances make it inéquitable to allow the prosecution of a 
suit after a briefer, or to forbid its maintenance after a longer, pe- 
riod than. that fixed by the statute, the chancellor will not be bound by 
the statute, but will détermine the extraordinary case in accordance 
with the equîties which condition it. The practical resuit is that a 
suit in equity for relief on the ground of fraud would not be barred 
by lâches in the staite of Colorado in less than three years after the 
discovery of the fraud, unless unusual circumstances made it inéqui- 
table to allow its prosecution. Some of the circumstances which 
will induce a court of equity to apply the doctrine of lâches in a 
shorter time than that flxed by the statute are the destruction of the 
muniments of title, the death or removal of parties, the number of 
innocent purchasers who may be affected, radical changes in the 
condition and value of the property, and its spéculative character. 
Lemoine v. Dunklin Co., 10 U. S. App. 227, 239, 2 C. C. A. 343, 348, 
and 51 Fed. 487, 492. When a suit is brought within the time flxed 
by the analogous statute, the burden is on the défendant to show, 
either from the face of the bill or by his answer, that extraordinary 
circumstances exist which require the application of the docitrine of 
lâches; and, when such a suit is brought after the statutory time 
has elapsed, the burden is on the complainant to show, by suitable 
averments in his bill, that it would be inéquitable to apply it to hia 
case. The cases of Wagner v. Baird, 7 How. 234; Godden v. Kim- 
mell, 99 U. S. 201; Wood v. Carpenter, 101 U. S. 135, 139; and Rugan 
V. Sabin, 10 Û. S. App. 519, 534, 3 C. C, A. 578, 582, and 53 Fed. 
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415, 420, — belong to the class of cases in which tûe doctrine of lâche» 
was applied after the statute of limitations had run. The cases of 
Billings y. Smelting Co., 10 U. S. App. 1, 62, 2 0. C, A. 252, 262, 263, 
and 51 Fed. 338, 349, and Bogan v. Mortgage Co., 2T U. S. App. 347, 357, 
11 C. 0. A. 128, 135, and 63 Fed. 192, 199, belong to the class of cases 
in which the court refused to apply the doctrine of lâches witliin 
the time fixed by the statute. In the latter case this court declared 
that this doctrine was applied by analogy to the sitatute of limita- 
tions, to promote, not to defeat, justice, and refused to invoke it 
after a delay of 30 months. It is a familiar maxira of the courts of 
chancery, long since embodied in our statutes, that no time runs 
against the victim of a fraud while its perpetrator frauduleutly and 
successfully conceals it. Scheftel v. Hays, 19 U. S. App. 220, 226, 
7 C. C. A. 308, 312, and 58 Fed. 457, 460; Alden y. Gregory, 2 Eden, 
285; Prévost v. Gratz, 6 Wheat, 481; Michoud y. Girod, 4 Ilow. 
503; Badger y. Badger, 2 Wall. 87, 92. The maxim seems to be 
applicable to this case. Eeger induced the appellants to make the 
deed by false représentations. He concealed the facts and the fraud 
by the false statement that the mine was full of water, and could 
not be examined, and by this means he induced the silence and in- 
aetivity of the appellants, of which his principals now seek to take 
advantage. But the perpetrator of a fraud can hardly be permitted 
to successfully plead in a court of equity that he so completely se- 
cured and betrayed the confidence of his victim that the latter be- 
lieved his false statement that no inquiry or examination would 
avail him aught, so long that, when his faith faltered, it was too 
late for him to recover. The only extraordinary circumstances dis- 
closed by the amended bill which tend to invoke the application of 
the doctrine of lâches are the spéculative character of the mine, and 
its rapid rise in value from f 5,000,000, at the time the deed was 
made, to $100,000,000, in 1895. It may be that thèse circumstances, 
with others which may subsequently develop at the hearing, will be 
suflQcient to require the application of this doctrine to the suit in 
hand at the final hearing. But in view of the fact that Eeger lulled 
the appellants into security and silence by the statement that it would 
be useless for them to inquire about or examine the mine because 
it was flooded, and in view of the fact that the parties who procured 
this deed hâve ever since been, and still are, in control of the mine 
and its products, we are unwilling to hold that, under the allégations 
of this bill, the spéculative character of the property and the change 
in its value alone render it inéquitable to set aside this deed and undo 
this fraud. 

Another objection to the bill is that the appellants Margaret O. 
Kelley, Michael P. Kelley, and Annie B. Kelley are not proper par- 
ties to the suit, because they bave no présent interest in the property 
or its income. They are, however, the prospective heirs of Thomas 
D. Kelley, the présent owner. The appellees thought their interest 
in this property sufladent to warrant them in procuring their joinder 
in the deed. Thèse three appellants allège that the deed which they 
were induced to exécute may operate as an absolute conveyance of 
ail their interest in the property in case of the death of Thomas D. 
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Kelley (and this ayerqient must be true if the deed contains the usual 
covenanits of warranty, and it is not set forth, so that we can see 
that it does not); and they allège that, in any event, it would cast a 
cloud upon their title. The main purpose of this suit is to avoid this 
deed. The complainant in a suit in equity has tthe right to join ail 
proper parties to it. A proper party, as distinguished from one 
whose présence is necessary to the détermination of the controversy, 
is one who has an interest in the subject-matter of ithe litigation, 
which may be conveniently settled therein. Sioux City Terminal 
Railroad & Warehouse Co. v. Trust Oo. of North America, 49 U. S. 
App. 523, 530, 82 Fed. 124, 126. In our opinion, the allégations of 
the bill disclose sufflcient interest in thèse appellants in the deed 
and the property it conveys to warrant their joinder in the suit. 

Another ground of, demurrer is that there is a misjoinder of causes 
of action, because relief is sought against the appellee Boettcher, for 
a cancellation of the deed of the appellants, against appellees 
Boettcher, Campion, and Hunter, for the proceeds of one-sixth of the 
mine prier to the incorporation of the Ibex Mining Company in 1891, 
and against the mining company for the proceeds of that one-sixtli 
since its incorporation. A conclusive answer to this position is, how- 
ever, that the bill allèges that ail the appellees joined in employing 
Eeger to induce the appellants to make their deed by means of his 
false représentations and concealments, and that ail the appellees 
succeeded in inducing the exécution of the deed which it is the object 
of this suit to avoid. Thèse averments alone are suflQcient to con- 
stitute ail the appellees proper parties to the chief cause of action set 
forth in the bill. There is another answer to the contention. There 
is no fatal misjoinder of causes of action in equity in any bill which 
présents a common point of litigation, the décision of which will affect 
the whole subject-matter, and will settle the rights of ail the parties 
to the suit Hayden v. Thompson, 36 U. S. App. 361, 373, 17 C. 0. 
A. 592, 598, and 71 Fed. «0, 67; Chaffln v. Hull, 39 Fed. 887; Brinker- 
hofl V. Brown, 6 Johns. Ch. 139 ; Fellows v. Fellows, 4 Cow. 682, 700, 
702; Prentice v. Storage Co., 19 U. S. App. 100, 107, 7 C. 0. A. 293, 
296, and 58 Fed. 437, 441; In Brown v. Safe-Deposit Co., 128 U. S. 
403, 412, 9 Sup. et. 130, the suprême court declared : 

"It is not indispensable that ail the parties should hâve au Interest In ail the 
matters contained in the suit. It will be sufficient if each party has an Interest 
in some material matters in the suit, and they are connected with the others. 
Addison v. Walker, 4 Younge & Col. Oh. 442; Parr v. Attornéy General, 8 Clark 
& F. 409, 435; Worthy v. Johnson, 8 Ga. 23a." 

Tested by thèse rules, there is no misjoinder of separate causes of 
action hère. There is a common point of litigation over the owner- 
ship of the one-sixth interest in the mine. If it should be deter- 
mined that Thomas D. Kelly never owned this interest, that déci- 
sion would terminate the litigation, and settle the rights of ail the 
parties to it. The subject of the litigation is the one-sixth of the 
mine which the appellants claim, and the proceeds which hâve been 
derived from it. The chief purpose of the suit is to avoid the ap- 
pellants' deed of this one-sixth. But the one-sixth interest, its pro- 
ceeds, and the deed are ail material matters in the suit. They are ail 
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connected with each. other, and each of the appellants has an interest 
in some, if not in ail, of them. The bill is not multifarious. 

Anotlier objection to the amended bill is that it does not clearly 
state facts sufiâcient to entitle the appellants to any relief. The ques- 
tion presented by this objection is not entirely free from doubt, and 
we hâve arrived at our conclusion upon it with some hésitation, after 
careful and repeated perusals of the entire bill, after a careful analysia 
of ail its allégations, and after mature délibération. The averments 
of the facts essential to entitle the appellants to a cancellation of the 
deed which we hâve discovered in the confused mass of allégations 
which this bill con tains were not found in concise and logical form, 
but are the fruit of tedious and repeated searches through its mazes. 
Still, they are in the bill, and many of them are repeated several times. 
They cannot be ignored. They do positively state that Reger, who 
knew the facts, at the instance of the appellees, and for the purpose 
of procuring the deed of the appellants, who were ignorant of thèse 
facts, told them that no valuable ore had ever been discovered m this 
mine, that it had never been profitably worked, that it was flooded 
with water to the surface of the ground, and could not be examined 
without the expenditure of large sums of money and the lapse of much 
time; that it was practically worthless, and that their one-sixth in- 
terest in it was not worth more than |250; and that he thereby in- 
duced them to forego an examination of the property, and to deed 
their interest in it for |1,000, when the facts were that this interest 
was worth more than |800,000, that rich gold and silver ore had been 
discovered on the claim, that such ore of the value of millions of dol- 
lars above the expenses of mining it had been extracted from this 
mine, that the mine was not flooded, but was open and easy of ex- 
amination, and that the appellees were then operating it night and 
day, and were extractmg from it ore of the value of $200,000 every 
month. That thèse facts, standing alone, warrant a cancellation of 
this deed, does not admit of question. The difflculty with the case is 
that the allégations of thèse facts do not stand alone. They are fol- 
lowed by other averments which tend to contradict them, and to raise 
a doubt whether they hâve any foundation either in the knowledge 
or in the information of the appellants. In that portion of the bill in 
which the appellants seehi to be endeavorùig to excuse their delay in 
commencing this suit, they allège, in effect, that they never hâve ob- 
tained any knowledge whatever of the particular facts constituting the 
fraud charged in this suit, except such as they hâve obtained from 
their soliciter; that ail they know about it is what was said and done 
at Galena, 111., where they made their deed; and that "the only in- 
formation that complainants' said solicitor has been able to obtain in 
regard to the fraudulent facts charged in this bill of eomplaint has 
been the unreliable reports of newspapers, and the gênerai and unre- 
liable rumors in and about the city of Leadville, near which said 
mine is located." At first blush thèse allégations seem to be suicidai, 
and there is great force in the argument that they are so contra^ 
dictory as to be fatal to the positive statements of fraud which we 
hâve recited. A more careful analysis of them, however, and a de- 
liberate considération of their purpose and efEect, in connection with 
85 F.— 5 
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ail the other averments iû the blU, hâve led us, vniii some Hésitation, 
to the conclusion that this contention should not prerail. Thèse al- 
légations do not deny, but they insist, that the appellants hâve made 
their statements of the représentations and eoncealments which in- 
dueed them to forego ail examination and inquiry about the mine, and 
to deed it to Boettcher from their own knowledge. They concède 
only that the charges relative to the actual condition of the mine when 
the deed was made, relative to its value, and relative to its history, and 
the amoûnt and value of its products, are based on the information 
which their solicitor has obtained from the reports of newspapers, and 
from rumors about the city of Leadville. This concession must be 
read, too, in connection wiÔi the other allégations which the bill con- 
tains, to the effect that the défendants hâve kept the mine locked 
and barred, and hâve purposely and persistently concealed their ac- 
count books, and the amount and value of the products of the mine, 
so that no accurate information could be obtained upon this subject. 
Moreover, thèse averments were not contained in Ûxe original bill, 
and they seem to bave been inserted hère for the purpose of excusing 
lâches. The facts relative to the value of the mine and of its pro- 
ducts, relative to its condition when the deed was obtained and before, 
and relative to the part which they took in procuring and using that 
deed, are peculiarly within the knowledge of the appellees; for they 
procured the deed, and they hâve had the possession, control, and use 
of the property in dispute. If their représentations to the appellants 
were true, it will not be an onerous task for them to say so in their an- 
swer. On the other hand, it may be difficult — ^perhaps it may be im- 
possible — ^for the appellants to establish or even to learn the facts 
relative to thèse subjects with accuracy without a discovery from the 
appellees. In view of ail thèse considérations, our conclusion, which 
has not been reached without some doubt, nor without much hésita- 
tion, is that the allégations under considération ought not to be held 
to so detract from the positive averments of the essential facts con- 
stituting the fraud as to deprive the appellants of a right to the relief 
which they seek, and to an answer to their bill. The resuit of this 
conclusion is that the demurrer to the amended bill cannot be sus- 
tained. 

A single question remains, and that must be answered in the affirm- 
ative. It is: Are the appellants entitled to a discovery, in aid of 
their title and suit, of the facts within the knowledge of the appellees? 
It is true that the right to a discovery in courts of equity arose from 
the necessi ty of searching the conscience of the opposing party in or- 
der to ascertain facts, and obtain documents within his knowledge and 
control, which the complainants could not reach at law because of 
their inability to compel the examination of the défendant under oath. 
It is true that the fédéral and state statutes now in force which en- 
able the complainant to obtain such an examination hâve greatly di- 
minished the need of thèse discoveries; but it is none the less true 
that thèse statutes bave neither abrogated the right nor curtailed the 
power of courts of equity to enforce them. They hâve only added 
another right to that which had already been secured in courts of 
chancery. Every bill for relief exhibited in a court of equity is, in 
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effect, a bill for discovery, because it asks or may ask from the défend- 
ant an answer upon oath relative to the matters which it clxarges. The 
power tp enforce such a discovery is one of the original and inhérent 
powers of a court of chancery, and the right Of a party to invoke ita 
exercise is enjoyed in every case in which he is entitled to corne into a 
court to assert an équitable right or title, or to apply an équitable 
remedy. Story, Eq. PL § 311; Bisp. Eq. p. 15, § 557; Pom. Eq. Jur. 
§ 201; Equity Raies 40-44. 

The resuit of the considération of the entire case is that the amend- 
ed bill was properly stricken from the files of the court below, but 
that the appellants should be permitted to file a new bill of not more 
than 25 typewritten pages for relief, and for a discovery in aid of 
their suit for this relief. As this is a suit in equity, the entire case 
is before this court for such action, as is fitting and just. The order 
hère will be that the decree belov? dismissing the appellants' bill 
stand affirmed, unless the appellants shall on or before Monday, April 
4, 1898, file an amended bill for relief and a discovery in aid of the 
title and cause of action pleaded therein, covering not more than 25 
typewritten pages, a copy of which shall be immediately certifled by 
the clerk of the court below to this court; that, in case the appellants 
elect to and do file such bill within the time above fixed, the same shall 
be received and filed as of June 19, 1895; and thereupon the decree 
appealed from shall stand reversed, the appellees shall be permitted to 
plead to the new bill in such form as they may be advised at the first 
rule day occurring 30 days after the same shall be filed, and thereafter 
the case ehall proceed according to the chancery rules. In case the 
appellants elect to file an amended bill, the costs in this court shall be 
equally divided between the parties, otherwise, they shall be assessed 
against the appellants. 
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(Carcult CJourt of Appeals, Bighth Circuit. February 14, 1898.) 

No. 871. 

1. Eqtjitt Plbadinq — Contbadictort Allégations. 

When the positive allégations of misrepresentatlon and concealment con- 
tained in a bill are auflicient, if standing alone, to entitle complalnants to 
the relief sought, thelr effect wlU not be destroyed by other allégations, In a 
part of the bill seeliing to excuse complainant's delay, that ail the infprma- 
tlon which éoœplainants had been able to obtain, other than the représenta- 
tions made to them to Induce the exécution of their deed, was derlved from 
gênerai rumors, and that they were unable to obtain thé exact facts. 

Z. 8AMK— MOLTIPABIOUSNESS. 

No bill is multifarious which présenta a common point of litigation, the dé- 
cision of which will affect the whole subjeet-iûatter, and settle the rights 
of ail the parties; and it Is not Indispensable that ail the parties should hâve 
an interest In ail the matters contained in the suit, but it is suffieient if each 
party bas an interest la some material matters involved, which are connected 
with the others. 

Appeal from the Circuit Court of the United States for the District 
<rf Colorado. 

* Behearing pendins. 
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This ■w'âS.^suit in equïty by Michael Curran, Bridget Curran, Mary 
Wâlslï, ëar^t- Écran, Katié Ourran, Margaret Curran, a];iâ'Bridget 
Folley agaîiist; John P. Oampion, A. V. Hunter, and thel^ex' Mining 
Company, to cancel a deed to an interest in a mine, and to recover 
the same a;nd its products. The complainants hâve appealcd from a 
decrée sustaining demurrérs to the bill, and dismissing the suit. 

E. B. Green and Amos Green, for appellants. 

Charles J. Hughes, Jr., and Charles Cayender, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBOEN, Circuit Judge. This suit involves a one-sixth interest 
in the same mine and products in question in the case of Kelley v. 
Boettcher, 85 Ped. 55. It is hère upon an appeal from a decree sus- 
taining demurrérs to the amended bill, and dismissing the suit. The 
questions it présents are very similar to those raised by the demurrer 
in Kelley v. Boettcher, and the two casée were argued and submitted 
at the same time. The purpose of the suit was to obtain the cancel- 
lation of a deed of ^^/7 2 of the mine, and to recover ^/e of the mine 
and of its products. The original bill was flled on September 16, 
1895. On November 5, 1895, a demurrer to this bill was sustained, 
and leave was given to the appellants to amend. The bill was 
amended; the appellees interposed demurrérs to the amended bill; 
and on July 7, 1896, the decree sustaining the demurrérs and dis- 
missing the suit, which is challenged by this appeal, was rendered. 
The amended bill discloses thèse facts : Prior to August 19, 1890, 
John Curran was the owner of the undivided one-sixth of the Little 
Johnny Iode mining claim, which is situated near Leadville, in the 
state of Colorado. On that day he died, initestate, and bis interest in 
this mine descended to bis father, Michael Curran, who died, intes- 
tate, on April 19, 1891; and this interest descended to the appellants, 
so that the appellant Bridget Curran owned one-half, and each of the 
appellants Michael Curran, the son of the decéased Michael, and Mar- 
garet Curran, Katie Curran, Sarah Horan, Mary Walsh, and Bridget 
Folley, bis daughters, owned one-twelfth, of that interest. In the 
summer of the year 1893, ail of the appellants except Michael Cur- 
ran gave to Thomas J. Horan a power of attorney to sell and convey 
their interest in this mine. Horan lived at Grand Island, in the 
state of Nebraska, and none of the appellants lived nearer the mine 
than the state of Wisconsin. None of them knew anything about 
the history, condition, or value of the mine, or anything about the 
business of mining for gold and silver, and Horan was equally igno- 
rant. The appellees A. V. Hunter and John P. Campion had been 
profitably worldng this mine for several years prior to March 5, 1891, 
when they organized the appellee the Ibex Mining Company, a cor- 
poration, 4he majority of the stock of which they hâve always held, 
and conveyed their interests to it. Since that time they hâve oper- 
ated the mine in the nam« of this corporation. In 1893 thèse appel- 
lees conspired together to obtain from ail the appellants except 
Michael Curran a conveyance of their interest in this mine, by false 
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représentations and concealments. For this purpose they employed 
suitable agents to induce Horan, their attorney in fact, to make this 
conveyance, and represented to him that they were working other mines 
throngh a shaf t whlch they had on the Little Johnny Iode mining claim, 
but that the Little Johnny was not doing anything at ail, and that it 
had become entirely worthless because of the fall in the priée of silver. 
Horan was persuaded by thèse représentations that the mine was of 
little value, and was induced to convey the interest of ail the appellants 
except that of Michael Curran to the appellee Hunter for |3,500, and 
Hunter conveyed this interest to the mining company. This deed to 
Hunter was made on September 7, 1893. On September 20, 1893, in 
answer to a suggestion of Horan that he had heard that the mine was 
producing ore, one of the agents of the appellees wrote to him that 
there had been no ore taken ont of this mine for more than four 
months; that there had been considérable prospecting work, in the 
hope of finding some ore, but without success; and that everything 
indicated that the mine had been entirely worked ont to the présent 
depth. The facts were, however, that, at and bef ore the time the deed 
was made, the Little Johnny was a valuable gold mine, and the ores 
raised from it were worth thousands of dollars per ton for their gold, 
and were of little value for their silver; that it had developed into a 
valuable mine in 1883; that the appellees Campion and Hunter had 
derived several millions of dollars from it prier to March 5, 1891; that 
it had produced before, and was producing when the deed was obtained, 
ore of the value of |300,000 to |500,000 monthly above the expenses 
of operating it; and that it was worth |10,000,000 at that time. The 
appellants flrst discovered thèse facts about two weeks before they 
flled their original bill. The appellees, during their opération of the 
mine, concealed the amount and value of its products, mixed them with 
the ore from other mines, and purchased other mining claims with their 
proceeds. The appellants prayed for a cancellation of the deed of Sep- 
tember 7, 1893, for an accountmg and a recovery of the proceeds of the 
products of the one-sixth of the mine, for a discovery, an injunction, 
and a receiver. The grounds of the demurrers to this bill were (1) 
that the amended bill did not clearly state facts sufticient to entitle 
the appellants to relief; (2) that it disclosed the fact that the appellants 
had been guilty of lâches ; (3) that Michael Curran, who did not jotn in 
the deed to Hunter, was improperly joined as a complainant in this 
suit; (4) that the cause of action against Campion and Hunter for an 
accounting of the products of the mine prier to March 5, 1891, was 
improperly joined with the causes of action for the cancellation of the 
deed and an accounting of the products secured by the Il)ex Mining 
Company after that date ; and (5) that the appellants were not entitled 
to a discovery. Tlie issues presented by thèse demurrers are so similar 
to those considered at length in the opinion in Kelley v. Boettcher th,it 
an extehded discussion of them in this case would be idle. We shall 
content ourselves with briefly stating our conclusions. 

The positive allégations of misrepresentation and concealment which 
are found in this bill are suiHcient, if standing alone, to entitle appel- 
lants to a cancellation of the deed, a discovery, and an accounting. 
Thèse allégations are supported by an averment that the appellants 
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were first informed about two weeks before the suit was commenced 
that at the time the deed of September 7, 1893, was made, the mine was 
of great value, and had produced large sums of money above the ex- 
pansés of developing and operating it. It is true that there is an allé- 
gation in the bill that ail the information the solicitor for the appellants 
could obtain in regard to the mine and its opération was derived from 
the gênerai rumors in and about the city of Leadville to the efifect that 
the Little Johnny had developed into a very rich and extensive gold 
mine, and another, that he was imable to obtain any exact facts as to 
the net products and the dates when they were obtained. But thèse 
and other similar allégations are contained in that part of the amended 
bill in which the appellants are attempting to excuse lâches, and to lay 
the foundation for a discovery, and they are accompanied with aver- 
ments that the appellees hâve carefuUy and persistently concealed thèse 
facts from the solicitor of the appellants, and from ail others who were 
not in their employment. In our opinion, they are insufEicient, in 
view of ail the allégations of the bill, to overcome its positive aver- 
ments of misrepresentation and fraud. 

The answer to the plea of lâches is that the suit was brought within 
the time prescribed by the statute of limitations of the state of Colorado 
for the commencement of actions at law of this character, and the bill 
discloses no such extraordinary drcumstances as demand the applica- 
tion of that doctrine to this suit in any briefer period. 

The objection that there was a misjoinder of causes of action, in 
that the appellant Michael Gurran bas no interest in the cancellation 
of the deed, and that the appellees Campion and Hunter are liable to 
account for the products of the mine before, and not after, March 5, 
1891, while the mining company is liable to account for those products 
subséquent to that date, is met by the propasition that no bill is multi- 
farious which présents a common point of litigation, the décision of 
which will afifect the whole subject-matter, and will settle the rights 
of ail the parties to the suit, and that it is not indispensable that ail 
the parties should hâve an interest in ail the matters contained in the 
suit, but it is sufiScient if each party bas an interest in some material 
matters involved in the suit, and they are connected with the others. 
Hayden v. Thompson, 36 U. S. App. 361, 17 0. C. A, 592, and 71 Fed. 
60; Brown v. Deposit Co., 128 U. S. 403, 412, 9 Sup. Ct. 127; Kelley v. 
Boettcher, 85 Fed. 55. The title of the appellants to the onesixth 
interest in the mine before the deed was made is a common point 
of litigation, which will détermine the rights of ail the parties if decided 
against the appellants. The right to the products of the one-sixth 
of the mine from 1883 to the présent time is a material subject of the 
litigation in this case, in which ail the parties are interested, and which 
is connected with the title to the mine, and with every other material 
matter in the suit. 

The conclusion that the bill is sufficient to warrant relief entitles the 
appellants to a discovery of the facts within the knowledge of the ap- 
pellees, which will aid them to establish their title and to maintain 
their suit. The reasons and authorities for the conclusions we hâve 
80 briefly announced in this case will be found in that portion of the 
opinion of this court in Kelley v. Boettcher, 85 Fed. 55, which relates 
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to the questions presented by the demurrer in that case; and, upon ita 
authority, the decree below is reversed, and this cause is remanded to 
the court below, wlth directions to permit the appellees to answer the 
amended bill. 



DONOVAN V. CAMPION et al. 
(Circuit Court of Appeals, Bighth Circuit. February 14, 1898.) 

No. 872. 

1. Equitt — Parties. 

In the fédéral courts tlie possible parties to suits In equity are divided into 
indispensable parties and proper parties. 

2. Same— Indispensable Pauties— Pkoper Parties. 

Indispensable parties are those who hâve such an interest in the contro- 
versy that a final decree between the parties before the court cannot be made 
without affectlng their interests, or leavlng the controversy in such a situa- 
tion that its final détermination may be ioconsistent wlth equity and good 
conscience; ail other parties are proper parties. 
8. Bamb— Parties under Chancekt Rulb. 

Under the old chancery rule, parties are divided into necessary and proper 
parties. Ail those whose présence is necessary to a détermination of the 
entire controversy are necessary parties, and those vrho hâve an interest in 
the subject-matter of the lltigation, which may be conveniently settled there- 
in, but whose présence is not necessary to the détermination of the contro- 
versy at Issue, are proper parties. 
i. Samb— Indispensable Parties— Necessary Parties. 

An agent who was employed to procure the title to real estate, and convey 
It to his principal, and who has done so, Is neither an indispensable nor a 
necessary party to a bill against his principal to set aside the deed for fraud, 
and to recover the property and its proceeds. 
5. Vbndor and Vendée— Piddciary Relation. 

No sale from which a substantial advantage has been derived can be sus- 
tained when he who actively promoted It acted as the ostensible agent for the 
vendor, when in reality he was the secret agent of the purchaser. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

TMs was a bill in equity by James H. Donovan against John P. 
Campion, A. V. Hunter, and the Ibex Mining Company, to cancel a 
deed for an interest in a mining claim, and to recover that interest, 
and for an accounting of the profits of the mine. The complainant 
appeals from a decree sustaining a demurrer to the bill, and dismissing 
the suit. 

E. B. Green and Amos Green, for appellant. 

Charles J. Hughes, Jr,, and Charles Cavender, for appellees. 

Before SANBOEN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

SANBOEN, Circuit Judge. This suit învolves one-sixth of the 
same mine and its products in controversy in the cases of Kelley v. 
Boettcher, 83 Fed. 55, and Curran v. Campion, 85 Fed. 67. It is 
hère upon demurrers to the amended bill, and, with one exception, the 
questions presented by thèse demurrers are very similar to those consid- 
ered and decided in those cases. The suit was brought by the appel- 
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lant, James H. Donovan, to secnre the cancellation of a deed whîch he 
made on April 27, 1893, to one Joseph L. Budd, of one-sixth of the 
Little Johnny Iode mining daim, for the recovery of that one-sixth in- 
terest, and for an accounting and recovery of one-sixth of the products 
of the mine. He filed his original bill on September 16, 1895. A de- 
murrer was interposed to it, and sustained. The bill was amended on 
July 7, 1896; demurrers to the amended bill were sustained; and the 
suit was dismisised. The appeal challenges the decree of dismissal. 

The ground of the demurrers to the bill which was not presented in 
the cases of Kelley t. Boettcher and Curran v. Campion is that Joseph 
L. Budd, the grantee in the deed which is attacked, has not been made 
a party to this suit. The amended bill, however, allèges that Budd 
is a résident of the state of Ohio; that he was a mère agent or tool 
of the appellees John F. Campion, A. V. Hunter, and the Ibex Mining 
Company for the purpose of obtaining the title to the interest of the ap- 
pellant in their behalf ; that the considération for the deed was paid by 
the Ibex Mining Company, and not by Budd ; that Budd has conveyed 
the interest he has obtained by the deed to the Ibex Mining Company; 
and that he has not, and never had, any actual interest in the property. 
The limitation of the jurisdiction of the fédéral courts by the citizen- 
ship of the parties, and the inability of those courts to bring in many 
parties beyond their jurisdiction by publication, lias resulted in a prac- 
tical division of the possible parties to suits in equity in those courts 
into indispensable parties and proper parties. An indispensable party 
is one who has such an interest in the controversy or the subject-matter 
of the controversy that a final decree between the parties before the 
court cannot be made without affecting his interests, or leaving the 
controversy in such a situation that its final détermination may be in- 
consistent with equity and good conscience. Every other party who 
has any interest in the controversy or the subject-matter which is sepa- 
rable from the interest of the parties before the court, so that it will 
not be immediately afïected by a decree which does complète justice 
between them, is a proper party. Every indispensable party must be 
brought into court, or the suit will be dismissed. The complainant 
may join every proper party, and he must join every proper party who 
would hâve been a necessary party under the old chancery rule, unless 
his joinder would oust the jurisdiction of the court as to the parties 
before it, or unless he is incapable of being made a party by reason of 
his absence from the jurisdiction of the court or otherwise. The old 
chancery rule is that ail those whose présence is necessary to a déter- 
mination of the entire controversy must be, and ail those who hâve 
an interest in the subject-matter of the litigation which may be con- 
veniently settled therein may be, made parties to the suit. The former 
are termed the "necessary" and the latter the "proper" parties. Sioux 
City Terminal Railroad & Warehouse Co. v. Trust Co. of North Ameri- 
ca, 49 U. S. App. 523, 530, 27 C. C. A. 73, 82 Fed. 124, 126; Rev. St. §§ 
737, 738; Equity Eule 47; Ohadboume's Ex'rs v. Coe, 10 U. S. App. 78, 
83, 2 C. C. A. 327, and 51 Fed. 479, 481; Shields v. Barrow, 17 How. 
130, 139; iîibon v. Railroad Co., 16 Wall. 446, 450; Coiron v. Millaudon, 
19 How. 113; Williams v. Bankliead, 19 Wall. 563; Kendig v. Dean, 97 
U. S. 423; Alexander t. Horner, 1 McCrary, 634, Fed. Cas. No. 109] 



DONOVAN V. CAMPION. 73 

Cole Silver Min. Co, v. Virginia & Gold Hill Water Co., 1 Sawy. 685, 
Ped. Cas. No. 2,990. Tested by thèse rules, Budd was neither a neces- 
sary party, under the chancery rule, nor an indispensable party, under 
tbe rule of the fédéral courts. He had no interest in the subject-matter 
of the controversy, and no interest in the controversy. He was a mère 
conduit through whieh the title of Donovan passed to the mining com- 
pany, and the entire controversy can be finally determined consistently 
with equity and good conscience between the real parties in interest 
who are now before the court. The demurrer to the amended bill 
cannot be sustained on account of the absence of Budd. 

The othér grounds of the demurrers in this case are the same that 
■were urged against the amended bills in the two cases against thèse 
appellees to which we hâve referred. The amended bill in this case 
does not présent the same facts and circumstances pleaded in those 
cases. It présents a case in which an attorney at law, who was already 
retained and employed by the appellees to purchasé for them outstand- 
ing interests in this mine, and who knew that it had already produced 
$2,000,000 above the expenses of its ojjeration, and knew that it was 
considered worth many millions of dollars, permitted himself to be re- 
tained and consulted as his attorney by the appellant, who was ignorant 
of the history, condition, and value of this mine, and undertook to, and 
did, as his attorney at law, advise him relative to the condition and 
value of the mine and the best disposition of his interest, told him that 
no net products had ever been realized from the opération of the mine 
up to that time, that it was of little or no value, advised him to sell his 
interest to Joseph L. Budd for the sum of |2,500, and by thèse repré- 
sentations and this advice induced him to convey it for that sum, with- 
out ever informing him that he was the attorney and agent of the real 
purchasers, the appellees, to buy this property for them and that he was 
purchasing, through Budd, for thèse clients. This bill shows that, at 
the very time that this deed was obtained and that this attorney made 
thèse statements, the mine was producing ore of the value of from 
$300,000 to 1500,000 per month, and that the appellant did not leam 
of its history, condition, or value at this time until about two weeks 
before he flled his original bill. It can hardly be successfully main- 
tained that thèse facts, if established, would not entitle the appellant 
to a cancellation of his deed. They seem to be ample for that purpose, 
regardless of the fiduciary relation in which the attorney of the ap- 
pellees acted to induce the sale ; and it is too well settled to admit of 
discussion that no sale where any substantial advantage has been taken 
can be sustained when he who actively promoted it acted as the ostensi- 
ble agent for the vendor, when he was in reality the secret agent of 
the purchaser. It inaugurâtes so dangerous a conflict between duty 
and self -interest to allow the agent of a vendor to become interested aa 
the purchaser, or the agent of a purchaser, m the subject-matter of his 
agency, that the law wisely and peremptorily prohibits it. McKinley 
V. Williams, 36 U. S. App. 749, 752, 20 G. c'. A. 312, 313, and 74 Fed. 
94, 95, and cases there cited. The bill in this case is of the same gên- 
erai character, has the same defects, and is subject to the same gênerai 
objections, as that in Curran v. Campion. While it does not plead the 
same facts and circumstances, it does présent a state of facts the gen- 
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eral charactep and légal effect of which are not so radically différent 
from those portrayed in tliat bill as to admit of a conclusion différent 
from tlia;t at wliicli we arrired in tliat case. An extended récital of its 
allégations would be futile. Ail the questions presented by tbe de- 
murrers to it which hâve not already been discussed hâve been con- 
sidered and determined in that part of the opinion in Kelley v. Boett- 
cher which trèats of the demurrer to the amended bill in that case, and, 
upon the authority of that décision, the decree below is reversed, and 
the case is temanded to the circuit court, with directions to permit the 
appellees to answer the bill. 



MacVEAGH v. DBNVE3R CITY WATBEWOUKS CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. December 27, 1897.) 

No. 952. 
1. EQtJiTT— Pleading. 

When a demurrer to a plea in chancery is overruled, the complainant should 
be given leave to reply. 
3. Plbadino— DnPiiiciTT. 

A plea averring that the stocls: in controversy is not the property of plain- 
tiff, that the real party in interest is a citizen of the same state as défendant, 
and that said suit was brought in the name of défendant solely for the pur- 
pose of conferring jurisdiction upoa the United States courts, is not bad for 
duplicity. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This was a bill by Wayne MacVeagh against the Denver City 
Waterworks Company and others. The circuit court overruled a 
demurrer to the plea, and refused leave to reply. Plaintiff appeals. 
Amoûg bther averments, the plea avers as follows: 

"Said suit is brought in the name of the said Wayne AlacVeagh as a résident 
of the State of Pennsylvanla, coUusively, for the purpose of aftording to the 
United States courts Jurisdiction over the subject-matter of this controversy; 
that the shares of stocls alleged In the said bill to belong to said MacVeagh are 
not now, nor haye been since the filing of said biil, the property of the said 
MacVeagh, but belong to and are the property of the United Waterworlcs Com- 
pany, Limited, which is a corporation organized and existing under and by 
vlrtue of the laws of the state of New Yorlc, and is a citizen of .the state of New 
Yorli. And thèse défendants aver that the said the United Waterworlis Com- 
pany, Limited, could not bring this bill in the United States court for the circuit 
of Colorado in its own name beeause It is a citizen of the same state with the 
défendants the Central Trust Company and tlie Farmers' Loan & Trust Com- 
pany, which' are corporations duly organized and existing under and by virtue 
of the laws of the state of New York, and are citizens of the state of New York, 
and who are the mortgagees mentioned in the said bijl of complaint, and are 
necessary aiid Indispensable parties défendant in the said suit, and for a proper 
détermination thereof; that the said suit was brought in the name of the said 
Wayne MacVeagh solely for the purpose of giving jurisdiction to this court, the 
said MacVeagh being a résident and citizen of a différent state from any of the 
défendants in the said suit." 

Caldwell Yeaman and Frank Edw. Gove, for appellant. 

Edward O. Wolcott, Joël F. Vaile, and Charles W. Waterman, for 
appellees. 

Before SANBORN and THAYER, Ch-cuit Judges, and PHILIPS, 
District Judge. 
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PEE CIJEIAM. The circuit court overruled a demurrer to a plea 
in chancery, and dismissed the bill of complaint, denying the com- 
plainant leave to reply to the plea. Thereupon the complainant 
below appealed. It is conceded by the appellees that the court erred 
in refusiug leave to reply to the plea, and that the decree must 
be reversed for that reason, on the authority of Zimmerman v. So- 
Eelle (recently decided by this court) 49 U. S. App. 387, 25 C. C. A. 
518, and 80 Fed. 417, as well as on the authority of U. S. v. Dalles 
Military Road Co., 140 U. S. 599, 616, 11 Sup. Ot. 988. The point is 
further made by the appellant that the circuit court erred in adjudg- 
ing the plea sufiScient, the contention on the part of the appellant 
being that the plea was bad for duplicity. Touching this latter 
contention, it is only necessary to say that, as we construe the plea, 
it only interposed a single défense to the bill, namely, that the com- 
plainant could not maintain the suit, for the reason that certain stock 
which he claimed to own, and on account of which he sued, did not 
in fact belong to Mm, but had been issued in his name merely for 
the purpose of enabling him to maintain an action in the fédéral 
court, which the real owner of the stock could not maintain by virtue 
of his being a citizen of the state of New York, of which state certain 
necessary défendants are also citizens. In other words, the plea, 
taken as a whole, shows collusion between the comnlainant and the 
real owner of the stock, for whose beneflt the suit is brought, to confer 
jurisdiction on the fédéral courts. The plea, therefore, was not bad 
for duplicity. For the reason flrst stated, the decree is reversed, 
and the case is remanded to the court below, with directions to allow 
the complainant to reply to the plea. 



BALTIMORE TRUST & GUARANTEE 00. et al. v. HOFSTETTER. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.) 

No. 539. 

1. Railway Mortgagbs — FoRECLOsunE Sale— Decree Binding on Purchas- 

BRs' Assignée. 

An assignée of ail tlie riglits and title of tlie purctiasers at a railway fore- 
closure sale, who is admitted as a party to the proceedings, as a substitute 
for the purchasers, may be heard on any question affecting the purchasers' 
bid, but cannot question any part of the decree of foreclosure under which 
it obtained Its title. 

2. Same— Prior Lien Claims— Rights of Assignée. 

A railway company, taliing an asslgnment of the title acquired by a pur- 
chaslng committee at a foreclosure sale under a decree providing for pay- 
ment into court of additional sums If necessary to meet claims adjudged to 
be superlor liens, cannot set up, as against claims of this character, a title 
acquired subséquent to the foreclosure sale, by purchasing the road at a 
Judicial sale made by another court to enforce a lien claimed to be superior 
to the mortgage and to the claims in controversy. 

8. Samb — Labor, Material, and Damage Claims. 

The Tennessee statute declaring that no railroad company shall hâve power 
to give a mortgage which shall be valid against judgments and decrees for 
timbers furnished, labor done, or damages occasioned to persons or property 
In the opération of the road (Mill. & Y. Code, § 1271), âoes not create any 
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Iten In fayor of such clalms, but merely postpones the mortgage to them; 
and hence a purehaser at a foreclosure saJe takes the property free from lia- 
bility for such daims, unless, by contract or some légal proceeding, they 
bave become liens. 
4 Same— Personal Injury Claims — Sale op Road. 

A judgment recovered against a railroad company for personal injuries af ter 
Its entire equity of rédemption bas been extinguished by a foreclosure sale, 
and after Its property and franchises are in the entire possession and control 
of the purchasing company, as owner, does not constitute a lien thereon. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is an appeal from a decree upon an intervenlng pétition in a railroad- 
foreclosure case, giving a préférence to an unsecured debt, out of the proceeds 
of a mortgage foreclosure sale, to John Hofstetter, a judgment créditer of the 
Overland Kailroad Company. The mortgages foreclosed were one executed Feb- 
ruary 13, 1892, by the Overland Railroad Company, a Tennessee street-railway 
company, to the Baltimore Trust & Guarantee Company, as trustée, to secure 
an issue of bonds aggregating $100,000, and another, to same trustée, to secure 
the same debt, made by the Nashvllle Traction Company, a Tennessee corporation, 
which had succeeded to the rights and property of the Overland Kailroad Com- 
pany, subject to the mortgage aforesaid. This second or additional mortgage 
was chiefly intended to be a conveyanee of additional equipment added by the 
successor company, and conveyed In considération of certain Indulgence extended 
by the mortgagee, not necessary to be stated. Default In the payment of interest 
liaving accrued, and the maturity of the principal thereby precipîtated, a fore- 
closure bill was flled in the circuit court against the Overland Railroad Company 
and its successor, the traction company. A receiver was appointed Septem- 
ber 18, 1895, who took possession and operated the said railroad pending fore- 
closure. February 4, 1896, a foreclosure decree was pronounced, settling the debt 
due on aecount of the mortgage by the Overland Railroad Company at .$100,'000 
prhicipal and $24,000 interest, and directing a sale of the franchises and prop- 
erty Of both corporations for cash. It was provlded, among other things, that, 
if the complainants (meaning thereby the mortgagee, or the beneflciaries under 
the mortgage) should buy the property, they should pay Into court only $5,000, 
and that the remainder of their bid might be credited pro rata upon eaeh bond 
and each coupon, with this provlso: "But the said complainant, in addition to 
the said sum of $5,000, shall take and hold the property subject to sueh future 
decrees with référence to the payment of any further or other sum of its said 
bld into court as shall be by the court deemed necessary to diseharge the costs 
and expenses of this litigation, and to pay ofC and diseharge any claims which 
this court may détermine are entitled to priority over the bonds owned by the 
said complainant." The same decree further directed that ail persons claiming 
to be creditors of either of the défendant corporations should file their claims 
within six months, by pétition, and without further order of the court, and that 
ail such pétitions should "stand referred to the spécial master appointed in this 
cause, who shall, after giving proper notice to counsel of record, take and hear 
any proof that may be brought before him, reduce the same to writing, and 
report to this court the amounts, if anything, due upon each and every of such 
claims, and whether or not the same is entitled to any lien, préférence, or priority." 
Under this order the appellee, John Hofstetter, flled an intervenlng pétition. In 
which he claimed to be a creditor by judgment for the sum of $3,500 rendered 
in a circuit court of the state October 29, IS,^, against the Overland Railroad 
Company, and that his judgment was for damages for a personal injury sus- 
tained December, 1892, through the négligence of said railroad company when 
operating said railroad. He prayed that this judgment might be paid out of the 
proceeds of the sale of the said railroad, in préférence to the mortgage debts of 
said company. The mortgaged property was purchased at the foreclosure sale 
for $100,000, by a committee representing ail of the bondholders and the sale 
conflrmed to them. They paid in $5,000, the remainder of their bid being cred- 
ited on the mortgage debt, and were placed In possession,— subject, however, to 
the provision above set out, In respect to paylng in any further part of their 
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sald bld In case sa,me was needed to pay claims entitled to a préférence over the 
môrtgage debt. Before the master had reported upon the clahn of Hofstètter, 
the NashTille & Suburban Railway Company flled a pétition praying leave tO: be 
admitted as a party. A stipujation was thereupon signed by counsel represent- 
Ing intervening creditors, agreélng that said company might become a défendant 
to the original bill, and to ail of tlie pétitions filed, and might "makë défense 
thereto." This was signed by the counsel for Hofstètter. The court thereupon 
permitted said Company to become a party, and to flle an answer to Hofstetter's 
intervening pétition. In Its answer it alleged that the purchasers at the fore- 
closure sale had sold and conveyed to it "tbeir right, title, and interest in ail of 
said property and franchises," .and that it was then "in possession of the same," 
and was then "mnning and operating sald road." The défense presented by this 
answer to the relief sought by Hofstètter was that. after succeeding to ail the 
rights and title acquired by the purchasers under the foreclosure decree of the 
circuit court, it had acquired another and superior title to the same property, 
under a judicial sale made by the chancery court of Davidson county, Tenu., in 
the case of Inez Colishaw against the Overiand Kailroad Company, wherein a 
judgment lien had been enforced by a sale of said Overiand Railroad Com- 
pany, in favor of said Inez Colishaw, superior in lien to that of the môrtgage 
enforced in the circuit court, and to any right of Hofstètter against the same 
property. The master reported that the claim of Hofstètter was entitled to_pri- 
ority of payment out of the proceeds of sale. To this report only the Nashville 
& Suburban Railway Company flled exceptions. AU exceptions were overruled, 
and "the purchasers" ordered to pay into court an additional portion of their 
bid sufflcient in amount to pay ofC this and other claims entitled to be paid in préf- 
érence to the mortgagees. From this decree, the Baltimore Trust & Guarantee 
Company, the Suburban Railway Company, and H. M. Doalî, receiver, hâve ap- 
pealed, and only the Nashville & Suburban Railway Company has assigned error. 
The errors thus assigned are as foUows: "(1) It was error to decree that John 
Hofstètter had, hy virtue of his judgment, more than an enlargement and exten- 
sion of the gênerai lien given a judgment creditor by virtue of sections 3W4c- 
3697, MUl. & V. Code Tenn., In this: that the môrtgage from the Overiand Rail- 
road Company to the Baltimore Trust & Guarantee Comp."iny should not be an 
obstacle in the way of its enforcement by the légal methods given by the statute. 
(2) It was error to decree that after the sale of the entire property of the Over- 
iand Railroad Company, under the decree of the chancery court, at Nashville, 
Tenn., in the case of Inez Colishaw against the Overiand Railway Company, 
there was any property, légal or équitable, for the lien of John Hofstètter to 
operate upon, and the said lien was therefore extinguished. (3) It was error to 
decree that John Hofstètter, a stranger, and not an employé of the Overiand 
Railway Company at the time he is alleged to hâve sustained his injuries upon 
which his judgment is founded, is entitled to the prior lien and right conferred 
by the Tennessee act of 1877, e. 72, Mill. & V. Code, § 1271. (4) It was error 
for the court to decree in favor of allowing the claim of John Hofstètter as a 
prior lien on the property of the railroad company, when there was no proof to 
sustain the same. (5) It was error for tlie court to hâve overruled the excep- 
tions to the master commissinner's report." 

Baxter Smith, for appellants. 
Jordan Stokes, for appellee. 

Before TAFT and LUKTON, Circuit Judges, and SEVEEENS, 
Disti'ict Judge. 

LUETÔN, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The right of the Nashville & Suburban Eailway Company to ap- 
peal and assign error has been challenged. It was not a party to 
the original record. The purchasers at the foreclosure sale were 
Messrs. Smith, Fisher, and Middleton, who were acting in behalf of 
ail the bondholders. The sale was conflrmed to them as purchasers. 
They subsequently transferred ail their rights and interests to the 
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Naj^WIle & Snburban Railway Company, The purchaser at a fore- 
cloSDje sale makes bimself thereby a party to the proceeding, with 
the right to be heard on ail questions thereafter arising, which shall 
afifeet bis bid, which are not foreclosed by the terms of the decrees 
under which he bought. Kneeland v. Timst Co., 136 U. S. 89, 10 
Sup. et. 950; Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693. It 
is true that the Suburban Railway Company was not the record pur- 
chaser; but it is the assignée of the purchaser, and holds the property 
subject to ail the conditions under which the purchaser held it. Thia 
alone woUld not make it a party, Or give it any right to be heard upon 
question^ arising affecting the purchaser's liability undter his bid. 
But when it came forward, and set up its status as the assignée of 
the right and title of the purchaser, and was admitted as a party, and 
allowed to appèar and défend against Hofstetter's claim, it became 
a party, as a substitute foi* the record purchaser, and has the same 
right to be heard that the purchaser would hâve had. The decree 
of sale permitted the mortgagees, in the event they became the pur- 
chasers of the property, to crédit upon their bonds the greater part 
of their bid. But this was upon the distinct condition that they 
"should take and hold the property subject to such future decrees with 
référence to the payments of any further or other sum of their said bid 
into court as shall be by the court deemed necessary to discharge the 
costs and expenses of this litigation, and to pay oflf and discharge any 
claims which this court may détermine are entitled to priority over 
the bonds owned by complainants." The Suburban Kaiiway Com- 
pany, as assignée of the purchasing committee of bondholders, has 
no higher of better title or right than the purchaser had, and holds 
the said railroad subject to resale for noncompliance with this con- 
dition of the decree of sale. Admitted as a substitute, it may be 
heard upon any question affecting the purchaser's bid, but it cannot 
question the original decree of f oreclosure, nor any decree under which 
it has acquired its rights and title. Swann v. Wright, 110 U. S. 510, 
4 Sup. Ct. 235; Kneeland v. Loan Co., 136 U. S. 89-94, 10 Sup. Ct. 950. 

We conie now to the défenses presented to the decree directing 
payment of Hofstetter's claim ont of the proceeds of the foreclosure 
sale. In considering thèse, we shall treat the appellant the Nash- 
ville & Suburban Eailway Company as standing precisely in the 
shoes of the bondholders' committee who bought at the foreclosure 
sale, and who hâve assigned their interest and title to it. On no 
other theory is it entitled to be heard at ail in contesting Hofstet- 
ter's decree. 

The first of thèse défenses is that the Suburban Eailway Com- 
pany has, since becoming the assignée of the title acquired under 
the foreclosure sale under the decree of the circuit, court, acquired 
a new and independent title, under the decree of a state chancery 
court enforcing a judgment licfl in favor of Inez Colishaw, and 
against the Oyerland Railroad Company, which lien antedated the 
lien of the mortgages enforced in the circuit court. The purchasers 
at the foreclosure sale bid the property in at $100,000. They hâve 
paid in but $S,0d0 of this amount. They may berequîred to pay in ail 
or any part of the remaining $95,000, if needed to pay o3 intervening 
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olaimants entitled to priority. Neither the purchaser nor his as- 
signée can attack that decree. If, after sale and confirmation, and 
before tlie purchase money hàd been paid in, it had been discovered 
tbat tlie title obtained by the purcliaser was détective, or was subject 
to some lien not before discovered, the court might, on a proper 
proceeding, and under some circumstances, hâve relieved the pur- 
chaser from his obligation to take the property, and ordered a re- 
sale, or made an abatement in the purchase price. Preliminary 
to any relief, the purchaser in such case wonld be obliged to offer to 
surrender the property for resale, and to abide by such terms as 
the court might impose, and to show that he was ignorant of the 
defect in title, or the adverse lien, and had been innocently misled. 
The gênerai rule at ail judicial sales is caveat emptor, and to take 
a mortgage foreelosure sale out of that rule would require a strong 
showing. Hère the assignée of the purchaser made no effort to 
hâve the sale set aside, and none to hâve the Colishaw lien paid 
out of the proceeds of sale, though it is clear that, if Colishaw's 
judgment lien was superior to the lien of the mortgages foreclosed, 
the claim would hâve been paid ofiP, upon proper application. But 
in this instance, the creditors holding the mortgage and the pur- 
chaser at the foreelosure sale are identical in interest. The pay- 
ment of Inez Colishaw out of the proceeds of sale would hâve been 
a payment at the expense of the purchasers. In this dilemma, the 
purchaser makes no effort to hâve this prior lien paid out of the 
proceeds of the mortgage sale, but elects to buy at the Colishaw sale, 
and then use that title as a défense against the payment into the 
circuit court of any further purchase money. Such a course would 
be grossly inéquitable. The new or additional title the purchaser 
has thus acquired is no answer to his liability for purchase money. 
Nor is it of any avail to say that the Colishaw claim is superior in 
rank to the claim of Hofstetter. The decree of sale provided that 
the purchase money should be paid into court to the extent necessary 
to pay off claims entitled to priority over the mortgages foreclosed. 
If Hofstetter's claim is one of that description, it is entitled to pay- 
ment, and the purchaser must pay in enough of his bid to satisfy 
that and ail other claims which the circuit court shall détermine are 
entitled to such priority. That condition in the decree of sale is 
one which the purchaser cannot question, and for a like reason no 
assignée of the purchaser can be heard to contest its force and va- 
lidity, The only question open to contest is so much of the decree 
as fin ds that the Hofstetter judgment is entitled to priority of pay- 
ment out of the proceeds of sale. Hofstetter's judgment was rendered 
long after the exécution of the two mortgages enforced in this case. 
But it was a judgment for personal injuries sustained by him through 
the négligence of the Overland Railroad Company. Priority in the 
payment of his judgment is claimed under the provisions of the third 
section of chapter 72 of the Tennessee Acts of 1877, carried into the 
révision of the Tennessee Code by Milliken & Vertrees as section 1271. 
That section is in thèse words: 

"No railroad company shall hâve power to give or create any mortgage, or 
other kinà of lien, on its railway property In this state, which shall be valid 
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and bîndlng against judgments anA decrees and exécutions therefrom, for tlm- 
bers fuml$bed and work and labor done on, or for damages done to persons and 
property in the opération of Its railroad in this state." 

By the act of March 26, 1887, ail of the provisions of chapter 72 
of the act of 1877 were extended to street-raiiway companies. The 
court below held that the effect of this provision of the Tennessee 
statute law wâs: to postpone the mortgages made by the Overland 
Railroa.d Company, and that the proceeds arising under the mortgage 
foreclosure sale were first liable to Hofstetter. The flrst objection 
made to this decree is that the Overland Kailroad Company never 
availed itself of the power of consolidating wlth another company 
conferred by the act of 1877, and therefore the provision limiting its 
power to mortgage its property found in the third section of that 
act has no application to it. This act was construed by the Ten- 
nessee suprême court in Frazier v. Eailway Co., 88 Tenn. 161, 12 
S. W. 537, as a limitation upon the power of ail railroad companies 
to make mortgages, not hàving that power under spécial and irre- 
pealable charters. Touching the scope of this third section, the su- 
prême court of Tennessee in that case said: 

"The object of the act Is to regulate and deflne the terms npon which the state 
was willlng to eonfer upon railroad corporations the powër to consolidate, and to 
define the powers of such consolidât!"! onnipanies. We hâve already seen that 
a rallway corporation may not, without express authorlty, abdicate its funetions 
and duties, either by a sale or lease or mortgage. A fortiori, it may not lose its 
own identity by suffering consolidation with another. It would therefore seem 
to need no support of argument that when tlie state, by législation, undertook to 
eonfer upon ail railroad corporations the power to absorb another, or to suffer 
an absorption bv, consolidation, it might well couple the grant of so extraordinary 
poWer with the condition or proviso that the corporations so empowered to con- 
solidate should not bave power, before or after such consolidation, to make any 
mortgage or create any lien which should affect the dass of credltors to whicb 
complainants belong." 

This construction by the highest court of Tennessee is one which 
we should accept and apply in respect to ail Tennessee railroad 
Companies not having, under spécial charters, the power of mort- 
gaging their property. This provision opérâtes only as a limitation 
upon the power of railway companies; commercial and street, to 
mortgage their property. Mortgages are not to hâve effect as against 
claims of the class mentioned, but no statutory lien in favor of such 
claims is thereby created. It f ollows, therefore, that a purchaser 
of the property of such a company, sold under judicial p"oceedings, 
or by bargain and sale, would take the property free from liability to 
creditors of the class mentioned in the statute, unless, by contract 
or some légal proceeding, they had become liens. This was the 
construction placed upon this statute by this court in Railroad Co. 
V. Evans, 31 U. S. App. 432-447, 14 C. C. A. 124, and 66 Fed. 818, 
where we said: 

"The Tennessee suprême court has construed this act as operating as a limi- 
tation upon the power of railroad companies to give a mortgage or create a lien 
upon their property situated In the state, which should be valid as against claims 
of the character mentioned in the act. Ifrazier v. Railway Co., 88 Tenn. 138, 
12 S. W. 537. Such claims do not constitute liens by virtue of the act. The 
act has no other efCect than to postpone mortgages and other liens created by 
act of the railroad company to claims of the character mentioned. A bona fide 
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sale would not be a mortgage or lien, wlthin the terms of the act, and the tltle 
of such purchaser would be unafCected by the act. If the Savannah & "Western 
Railroad Company is a bona fide purchaser, it may set up the deed under which 
It holds as an answer to a claim, though clearly wlthin the preferential class de- 
fined by the statute." 

But this record ^hows that long prior to this foreclosure proceeding 
the property and franchises of the Overland Railroad Company had 
been sold under a creditors' bill flled in the chancery court of David- 
son county, Tenn., gubject only to the mortgage then existing in 
favor of the Baltimore Trust & Guarantee Company, and acquired 
through that judicial sale by the Nashville Traction Company. This 
was a whpUy new and independent corporation, and the title it ac- 
quired by the sale under the decree of the state chancery court was 
a good équitable title, subject only to the mortgage aforesaid, and 
to the judgment lien in favor of Inez Colishaw; neither the Balti- 
more Trust & Gruarantee Company nor Inez Colishaw being parties 
to that bill, so far as this record shows. Unless, therefore, Hofstet- 
ter's judgment was in some way a lien, the title of the traction Com- 
pany to the property and franchises of the Overland Railroad Com- 
pany was perfect, as against any and ail claims in whose favor the 
act of 1877 postponed mortgages. In October, 1894, nearly a year 
before the date of Hofstetter's judgment, this successor corno"ation 
assumed the Overland mortgage, and made a second or additional 
mortgage to the Baltimore Trust & Guarantee Company; conveying 
every interest it had thus acquired, as well as ail additions and ira- 
provements it, as owner, had placed upon the original property. 
This successor company had been in possession, as owner, for some 
time prior to this mortgage, and had for more than a year been oper- 
ating the said railroad, when Hofstetter recovered his judgment. 
Upon this state of facts, it is most apparent that the Overland Rail- 
road Company, by the sale of ail its property and franchises to a 
purchaser at judicial sale, had lost even its equity of rédemption un- 
der its mortgage, and had no property whatever which could be 
reached by any creditor at large. The traction company had ac- 
quired its property and franchises subject alone to the lien of the 
mortgage in favor of the Baltimore Trust & (xuarantee Company. 
Under this state of facts, the property sold under the decree of saie 
of the court below was the property of the traction company; the 
sale being for the satisfaction of the Overland Railroad Company's 
mortgage, as well as of the second or additional mortgage made to 
secure the same debt. The proceeds of sale were the proceeds aris- 
ing from the sale of the traction company's railroad. and were ap- 
plicable to the satisfaction of the mortgage made by the Overland 
Railroad Company only because that incumbrance had not been re- 
moved by the creditors' proceeding, under which it had acquired title. 
Hofstetter was not a creditor of the traction company, and had no 
right to hâve its property applied to the payment ofhis judgment 
against the Overland Railroad Company. Of course, if Hofstetter's 
claim had constituted a lien from the time he sustained his injury, 
and that lien antedated the judicial sale under which the traction 
company became a purchaser, the title thus acquired would hâve fol- 
85 F.— 6 
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lowed the property; he not being a party to that proceeding. Bot 
ttiere is no pretense that Hofstetter had any description of lien, and 
no kind of excuse for paying liim ont of tiie property of Une traction 
Company; that property being subject only to such liens against the 
predecessor company as had not been eut pfE by the creditors' proceed- 
ing under which it acquired title. This objection, we think, arises 
under the f ourth and flfth assignments of error, and under the sec- 
ond exception taken to the mastèr's report. It is true that neither 
the exceptions to that report, nof the assignments of error, présent 
this question as clearly and definitely as it might and should be pre- 
sented; but the injustice done by the decree below is so apparent 
that this court is disposed, in so meritorious a matter, tO construe 
both exceptions and assignments of error with a degree of liberality 
which it would not exercise in a less meritorious défense. The 
decree must be reversed, and the pétition of Hofstetter dismissed, 
with costs. 



NORTHBEN PAC. RY. CO. v. DUDLET et al. 

(Circuit Court, D. Idaho, N. D. April 10, 1897.) 

No. 98. 

1, Indian Resebvation— Restoration to Public Domatiî. 

The effeet of the various steps taken by the government in référence to the 
Cœur d'Alenè Indlan réservation, In northern Idaho, includlng the act of 
March 3, 1891, and the two treaties ratified by it, was to withdraw it fronn 
the opération of the prier grant of alternate sections to the Northern Pacific 
Bailway Company, and to restore the northern portion of the réservation to 
the public domain. 

2. SaME— TlTLB BT GENERAI, OCCUPAÎTCT. 

While the tltle of the Cœur d'Alêne Indians to their lands in northern 
Idaho, when the Northern Pacific Railway Company flxed its line of gên- 
erai route, was only that of gênerai occupancy, and constituted no barrier 
as against the government, it was so far valid tliat no other party could dis- 
turb it without the consent and authorlty of the government. 

1. Restoration of Land to Public Domain — Construction of Statute, 

Section 22 of the act of March 3, 1891, providing that "ail lands" soid or 
released to the governrnent by both agreements with the Cœur d'Alêne Indians 
therein referred to (with certain exceptions) should be restored to the public 
domain, Is not to be literally construed, but refers only to those released lands 
which had been a part of the réservation. 

à, Land Gkant— Forfbiture. 

Even assuming that but for the act of March 3, 1891, restoring lands, re- 
leased by the Cœur d'Alêne Indians, to the , public domain, they would "pass 
to the Northern Pacifie Railway Company under the act of July 2, 1864 
(13 Stat. 365), the failure of the company to eomply with its contract as to 
the time of completing its road, as embodied in section 8, as amended, would 
preclude It from complaining of the act of restoration. 

This was a suit in equity by the Northern Pacific Railway Com- 
pany against Alton P. Dudley and others. The cause was heard on 
motion for an injunction pendente lite to prevent the cutting of tim- 
ber from the lands in controversy. 

Dudley, Bunn & Dudley, for coiriplainant 
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BEATTY, District Judge. The complainant seeïcs pendente lite 
an order restraining défendants (who were numerous) from cuttirg 
or removing any timber from the lands involved in tMs action, claiming 
that they are a part of tlie grant by the government to the Northern 
Pacific Railway Company. The counsel, who it was expected would 
represent the défendants, sent notice, at the time of the hearing, that 
they would not appear, nor did any counsel represent them; but as 
they are settlers upon thèse lands in good faith, and after the public 
announcement by the government that they were public, and subject 
to settlement and occupation by its citizens, it is deemed proper that 
ail phases of the questions involved should be carefuUy examined, 
rather than treat the défendants as in default. 

Among the facts and statutes which are pertinent in the considéra- 
tion of the case are: First The act incorporating the Northern Pa- 
cific Eailway Company, approved July 2, 1864 (13 Stat. 365), through 
which it is provided, by section 2, that "the United States shall ex- 
tinguish, as rapidly as may be consistent with public policy and the 
welfare of the said Indians, the Indian title to ail the lands falling 
under the opération of this act"; by section 3, "that there be and 
hereby is granted to the Northern Pacific Railroad Company • ♦ « 
every alternate section of public land, not minerai, designated by 
the odd numbers, to the amount of twenty alternate sections per 
mile on each side of said railroad Une, ♦ ♦ ♦ whenever on the 
line thereof the United States hâve f ull title not reserved, sold, granted, 
or otherwise appropriated and free from. pre-emption or other claima 
or rights at the time the road is deflnitely flxed"; by section 8, flrst 
amended by the act of May 7, 1866 (14 Stat. 355), and finally by 
the act of July 2, 1868 (15 Stat. 255), to read as foUows: "That 
each and every grant, right and privilège herein are so made and 
given to, and accepted by said Northern Pacific Railroad Company, 
upon and subject to the folio wing conditions, viz.: that the said 
Company shall commence the work on said road within two years 
from and after the 2nd day of July, 1868, and shall complète not 
less than one hundred miles per year after the second year thereafter, 
and shall construct, equip, furnish and complète the whole road by 
the 4th day of July, Anno Domini 1877;" and, by section 20, that 
"congress may, at any time, having due regard for the rights of the 
said Northern Pacific Railroad Company, add to, alter, amend or re- 
peal this act." Second. On November 8, 1873, by executive order, 
the Cœur- d'Alêne réservation, in northem Idaho, within the limita 
of which thèse lands are, was defined and set apart for the Cœur 
d'AIene Indians. Third. Pursuant to provisions made by congress, 
two différent commissions were appointed to treat with thèse Indians 
concerning their lands in the territories of Montana, Idaho, and Wash- 
ington, the resuit of which will be found in the two agreements 
witb them, dated, respectively, March 26, 1887, and September 9, 
1889,,both.ratifled by congress by the act of March 3, 1891 (26 Stat. 
1026). By the flrst agreement, for a considération of |150,000, the 
Indians ceded to the government their title, which was that of gên- 
erai oççupàncy only, to ail their lands in said territories, except that 
within said réservation; and by article 5 it waa agreed that said 
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"Cœur d'Alêne réservation shall be forever held as Indian land and 
as homes for the Cœur d'Alêne Indians, » • * and no part ,of 
said réservation shall ever be sold, occupied, open to white settle- 
ment, or otberwise disposed of, without the consent of tbe Indians.'' 
By article 1 of the second agreement (page 1030), for the further con- 
sidération of $500,000, the Indians ceded to the government the north- 
ern part of their réservation, in which are situated the lands in con- 
troversj; and by section 22 of such act it is provided "that ail lands 
so sold and released to the United States, as recited and described 
in both said agreements, and not heretofore granted or reserved from 
entry or location, shall, on the passage of this act, be restored to 
the public domain, and shall be disposed of by actual settlers only." 
Fourth. From complainant's bill it appears that the railroad company 
fixed, on February 21, 1872, its line of gênerai route, and, on August 
30, 1881, its line of definite route; that the road was constructed 
and completed from a point in Washington, through Idaho, to a 
point in Montana, during the years 1881, 1882, and 1883; and that 
on June 9, 1894, the commissioner of the gênerai land ofiQce instructed 
the local land officers that thèse lands were open to settlement, and 
to allow entries thereof under ttie land lavfs. 

Examination of the facts in this case recalls how a most paciflo 
and intelligent tribe of Indians, vyho had long manifested their friend- 
ship for the white race, were greatly neglected, and their appeals 
to congress for an adjustment of their claims and the security of 
their homes from intrusion were overlooked, while the interests of 
more warlike and savage tribes were promptly settled. So far as 
attention has been directed, nothing was doue by congress for more 
than 10 years in récognition of the réservation set aside for the In- 
dians by the président in 1873; but nothing was done to disapprove 
or revoke the order, and the Indians acted upon and accepted it, 
by moving upon and since continuously occupying the réservation. 
Congress did, on March 3, 1885 (23 Stat. 380), recognize it by mak- 
ing an appropriation for certain expenses attending it, and also by 
several subséquent acts, and flnally, by that of March 3, 1891, its 
sélection as such réservation was fully ratifled. Even if the execu- 
tive order was without the authority of law, although within the rule 
of a long line of précédents, the facts and acts connected with it may 
constitute it a lawful réservation from the time it was flrst so dedi- 
cated, in 1873. To some extent such view is supported by Buttz 
V. Railroad Co., 119 U. S. 70, 7 Sup. Ct. 100, but it is immaterial 
whether this is so or not, for prior to the location of the réservation 
the company had fixed its line of gênerai route, at which time the 
only Indian title upon any of the lands within the réservation or 
the railroad grant was that of gênerai occupancy, and whatever title 
the company may hâve ever acquired to any of the réservation lands 
had its inception at the time the gênerai route was flxed. This 
Indian title of occupancy, however, was such an incumbrance on the 
lands as absolutely prevented their enjoyment by the railroad com- 
pany. It is true, as against the government, it constitutes no bar- 
ripr, and it has always been unceremoniously brushed aside when in 
«onflict with. the government's interest; but, at the eame time, it 
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bas been considered a title so sacred and valid that no other party 
can ever disturb it without the consent and authority of tlie gov- 
ernment. The company then took thèse lands subject to this Indian 
title of gênerai occupancy, but with the agreement of the govem- 
ment to extlnguish it as rapidly as consistent with public policy and 
the welfare of the Indians; but the "manner, time, and condition of 
its extinguishment were matters solely for the considération of the 
government, and are not open to contestation in the judicial tribun- 
aïs." 119 U. S. 66, 7 Sup. St. 104. ïhere is nothing in the act 
implying that this title would be extinguished by the removal of the 
Indians beyond the limlts of the railroad grant. On the contrary, 
a due regard for their welfare, as well as the dictâtes of humanity, 
would suggest that some place within the country they had long 
claimed and occupied should be selected as their permanent home, 
and this must hâve been contemplated by ail parties at the passage 
of the act. What was effected by the said act and the two treaties 
ratified by it was the cession by the Indians of ail their title and 
claim to that large tract of country which they had occupied, except 
only that portion thereof within the réservation, which it was agreed 
should forever remain theirs. The title retained by or granted to 
them may not hâve been a technical fee, but it was its equal in value, 
for it was an exclusive possession for ail time. So far as the gov- 
ernment was concemed, it was a conveyance to them of ail its title, 
and was such a title in them, such an appropriation, such a réser- 
vation of the land, as would, while it existed, exclude any other sub- 
séquent sale or disposition thereof without their consent; nor oan 
there be any question that, had it existed prior to the time when the 
railroad grant should attach, it would bave been superior to and 
hâve excluded it. 

But, if the government intended by its action to supersede the 
railroad grant, the question remains whether it had the power to 
do so. By St. Paul & P. R. Co. v. Northern Pac. R. Co., 139 U. S. 
18, 11 Sup. et. 389, it is at least intimated that it may; and by said 
section 20 of the act of 1864 the right was reserved to the govern- 
ment at any time to alter, amend, or repeal the act, but to do so 
with due regard for the rights of the railroad company. But is not 
the government to détermine what those rights are, in what manner 
they shall be protected, and did it not exercise due regard for them 
when, by the payment of a large amount of money to the Indians, 
and granting to them this réservation, it removed the incumbrance 
of the Indian title of gênerai occupancy to ail the other lands within 
the grant? I am of the opinion that the acts of the government 
in this matter resulted in the entire withdrawal of ail the lands within 
the réservation from the opération of the grant, and that it had the 
same eflfect as though it had been done prior to the time when the 
gênerai grant to the company took effect. In other words, so far 
as thèse réservation lands are concerned, ail right that the company 
may hâve ever had to them by virtue of its grant was canceled so 
absolutely that ail title thereto rested either with the Indians or the 
government. By the second treaty named. the Indians ceded to the 
gi?Ferament ail their title. This did not operate to revive any claim 
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or right of the company under its grant (that had been extingaished), 
and, as to thèse lands, was as if it had never existed, thus adding 
the lands to the public domain. Bardon v. Railroad Ce, 145 U. 
S. 539, 12 Sup. et. 856. In opposition to this view, 119 U. S. (7 Sup. 
et.) is cited; but the lands in question in that case had never been 
a part of a réservation, or subject to any incumbrance, save that 
of this Indian title of gênerai occupancy, upon the extinguishment 
of which, without any conditions or other known réservations or 
grants, the full title vcould undoubtedly at once rest in the com- 
pany. 

Congress considered that the company's title to thèse lands had 
been extinguished ; for, in the same act in which thèse agreements 
were ratifled, it provided, by section 22, that they should be re- 
stored to the public domain. ïhe court would not be justified in 
holding this congressional act void, except upon very clear and 
positive conviction that it is so. Also, the land department bas so 
construed the act; and, while the views of thèse offlcers are not a 
law unto the court, it bas frequently been held that they are "al- 
ways entitled to the mo&t respectful considération, and ought not 
to be overruled without the most cogent reasons." U. S. v. Moore, 
95 U. S. 763. This section 22 is not free from obscurity. It says 
ail the lands sold and released to the United States by both agree- 
ments are restored to the public domain. Congress could not hâve 
intended this to be literally construed, but meant it to apply only 
to those released lands which had been a part of the réservation. 
It is contended by the complainant that the clause "not heretofore 
granted or reserved from entry or location" was intended to in- 
clude the odd-numbered sections granted to the company by the in- 
corporation act, as lands "reserved from entry or location." It 
would seem that, if congress had thus intended, it would hâve used 
more apt language, instead of using those terms which are usnally 
understood to apply to lands located by private entry and claim 
under the gênerai land laws. The most reasonable construction of 
this enactment is that congress intended to remove ail question of 
doubt as to the claim of the railroad company to any of the rés- 
ervation lands, and to restore ail to the public domain, except such 
thereof as may hâve been lawfuUy claimed by private entry or 
settlement of citizens. 

In the récent case of Railroad Co. v. Mingus, 165 U. S. 413, 17 Sup. 
et. 348, the suprême court held that the railroad company was not in 
condition to complain of the forfeiture by congress of a part of its land 
grant, because it had failed to complète the road within the time limited 
by law. In the case at bar the company was required to complète its 
road by July, 1877, but did not do so until 1881 to 1883. Even if it be 
admitted that, but for the act of congress restoring thèse lands to the 
public domain, they would pass to the company upon the removal of ail 
Indian title, its faUure to comply with, its contract as to the time of 
completion, which is made, by said section 8, one of the express con- 
ditions upon which ail its rights are based, precludes its complaint 
of this act of restoration. It appears from the record that so long 
since as June, 1894, the land department publicly announced that 
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thèse lands Weve open to settlement. Since tien settlers hâve in 
good faith been locating upon them, and in the meantime the Com- 
pany bas delayed bringing its action. Under ail the circumstan- 
ces, I think the défendants ehould not be disturbed until, at least, 
some higher court can consider the cause. The injunction is there- 
fore refused. 



GRAND TRUNK RY. CO. v. CENTRAL VERMONT E. GO. (AMERICAN 
LOAN & TRUST CO., Interrener). 

(Circuit Court, D. Vermont. February 12, 1808.) 

1. Eqtjitt— Railroad Eeceiverships — RiGHTB op Intbhveners. 

A railroad mortgagee, who comeS Into tbe cause after a recelver bas been 
appolnted, wlth tbe company's consent, on a blU by anotber credltor, Is not 
in a position to ralse the objection that the plalntiff, not being a judgment 
credltor, had no right to follow the assets of the défendant In equlty. 

2. Eqoitt Jurtsdiction — Rbmedt at Law. 

A lien on the gross earnlngs of a railroad cannot be adequately enforced 
at law, and a bUl in equlty wlll lie. 

This was a bill in equlty by the Grand Trunk Railway Company 
against the Central Vermont Railroad Company. The cause was 
heard upon a demurrer flled by the American Loan & Trust Com- 
pany, intervener, to the bill of complaint 

Charles M. Wilds, for plaintiff. 
Moorfleld Storey, for demurrant. 

WHEELEE, District Judge. The bill allèges liabilitîes of the 
défendant to the plaintiff, some secured by pledge of gross earnings, 
some by mortgage bonds, some by trafSc balances, and some not at 
ail ; also, other liabilities of the défendant, secured by mortgages and 
otherwise; and the situation of the defendant's road and property, 
with référence to its duties as a common carrier, its insolvency, and 
liability to multiplicity of suits, embarrassment, disintegration, 
and loss to its security holders, if permitted to go on; and praying 
the appointment of a receiver, the marshaling of assets, and for fur- 
ther relief. On appearance and consent, yielded by the défendant, 
receivers were appointed and took possession; and the American 
Loan & Trust Company, one of the mortgagees mentioned in the bill, 
afterwards, by leave of court, intervened as a défendant, and flled a 
demurror to the bill for want of equity, which has now been heard. 
The principal objection urged to the bill is that the plaintiff is not 
a judgment credltor, and is without right to follow the assets of 
the défendant in equity in this court, where the division between 
remédies at law and in equity is strict. If this would hâve been true 
at the outset, it would only bave been so as to the défendant then 
in court, which only had the right to insist upon a trial at law of its 
liabilities to the plaintiff, and might waive it, and did. The demur- 
rant came into the cause as it stood with that right waived. Noth- 
ing is claimed of it, or by it, that is triable by jury. The lien upon 
gross earnings set up could not be enforced with adequacy at law, 
and the situation set forth is like that which is said by Mr, Chief 
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Justice Fuller, for the court, in Eailroad Ce. t. Humphreys, 145 U. 
S. 82, 12 Sup. Ot. 787, to be sufficient for a bill by the insolvent 
corporation for a receiver, and the marshaling of assets. If the 
corporation, as plaintiff, could maintain such a bill against its créd- 
itera, for distribution of its assets among them, no good reason is 
now hère apparent why a substantial creditor could not maintain a 
like bill, in behalf of itself and other creditors, against the corpora- 
tion, for the same purpose; and more clearly, if it could maintain 
such a bill, it could consent to the same relief upon a bill against it. 
Its position as plaintifE or défendant would not, in equity procédure, 
be material. The demurrant, as an intervener, does not seem to 
stand in a position of embarrassment by this form of procédure, or 
of having any just cause to object to it. Demurrer overruled. 



McMONAGLB v. McGLINN. 

(Circuit Court, N. D. Callfornia. January 10, 1898.) 

No. 12,126. 

1. Statuts of Limitations— Trusts— Fraud of Trustée. 

M., as attorney In fact for a dâvisee reslding in a distant clty, received her 
share of an estate, remitted a portion, and retained the remainder, whieh he 
Invested in real estate, toolc tlie title in his ovra name, and afterwards cou- 
veyed it to his wife. The devisee permitted him to retain her property at 
his request, and upon his représentations that he could thereby obtain for 
her a greater profit. He frequently told her that others were fraudulently 
trying to obtain her money, but warned her not to speaU of it, and to seek 
no advice, and assured her of the security of her funds. In conséquence of 
his waming, and reposing great trust in M., she sought no advice, and, be- 
ing nnable to read or write, made no Inquiry concerning her property. 
Helâ, that no express trust was created, and an action to recover the trust 
property, brpught against the wife of M. after his death, and 12 years after 
he received the funds, was barred by Code Civ. Proc. § 343, requiring actions 
based upon constructlve trusts to be brought wlthin 4 years. 

2. Same — Lâches. 

Held, further, that since the cestui que trust falled to inqulre what dispo- 
sition had been made of her funds when informed by the trustée that efforts 
were being made to defraud him of them, she did not exercise proper dili- 
gence, and could not, therefore, claim exemption from the statute of limita- 
tion on the ground that the trustée concealed his fraud. 

Fox, Kellog & Gray, for complainant. 
Timothy J. Lyons, for défendant. 

MOEROW, Circuit Judge. This îs a bill in equity, as amended 
by leave of court, instituted by Susan McMonagle, sometimes known 
as Susan Monagle, against Mary McGlinn, sometimes known as Mary 
McGlynn. The suit is brought to recover the sum of $12,757.12, 
alleged to be trust funds, and that certain real estate owned by the 
défendant be chargea with the trust. A demurrer to the original 
bill was sustained. The bill was then amended, with a view of 
explaining the long delay of complainant in bringing suit. The al- 
légations of the bill show that the complainant, at ail the times men- 
tioned in the bill, was a résident of Providence, state of Khode Island, 
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and that she is an alien, being a subject of the qifeen of Great Britain 
and Ireland; tbat the défendant ia a citizen of the state of Cali- 
fornia, and a résident of the city and county of San Francisco, in 
said state. The Mil shows further that one Hugh McGlinn, some- 
times known as Hugh McGlynn, died, on December 9, 1879, at the 
city and county of San. Francisco, state of California, leaving a last 
will and testament, whereby he devised to the complainant one-half 
of ail the property which he possessed in the state of California; 
that thereafter, and on or about August 6, 1882, Patrick McGlinn 
falsely and fraudulently represented to the complainant that it was 
necessary that he should act as her attomey in fact, in order that she 
might obtain her distributive share of the estate; that the complain- 
ant reposed spécial and fuU confidence and trust in said Patrick 
McGlmn, and, being herseK ignorant of the law and fact, and un- 
able to read or write, the said Patrick McGlinn, Ihrough and by means 
of such false and fraudulent représentations, obtained from the com- 
plainant a power of attomey to draw and receive for her and in her 
name her distributive share of said estate ; that thereafter, and on 
December 22, 1882, after due and res;ular proceedings in that be- 
half had in the superior court in and for the city and county of San 
Francisco, the said court, by its order and decree, made and entered 
in the matter of the estate of Hugh McGlinn. deceased, admitted 
the said will to probate, and appointed said Patrick McGlinn and 
R. H. Lloyd, of the city and county of San Francisco, executors 
thereof; that the said Patrick McGlinn, as the attorney in fact of 
the complainant, under and by virtue of the said power of attorney 
received for the complainant from tbe executors her share in the es- 
tate, amounting to |14,757.12; that he never remitted nor paid over 
to the complainant, nor to any person for her, any portion thereof, 
except the sum of |2,000; that the balance of $12,757.12 remained 
in the possession and under the control of said Patrick McGlinn as 
such attorney in fact of the complainant, and in trust for her, until 
used and invested by him as her attorney in fact, as thereafter set 
forth. Then foUow divers allégations setting forth the investments 
made by said Patrick McGlinn with the money of complainant; that 
the investments were made in certain pièces of real estate, the title 
to which was taken by said Patrick McGlinn in his own name, and 
that subsequently it was transferred to his wife for an alleged con- 
sidération of love and affection, but, as a matter of fact, without 
any good or sufScient considération, etc.; that his wife took said 
tilie with notice of the fact that it was purchased with trust funds 
of the complainant. The bill further avers that the complainant is 
uneducated, and can neither read nor write; that her said moneys, 
amounting to the aforesaid sum, were left in the hands of said Pat- 
rick McGlinn, in trust as aforesaid, at his own instance and request, 
the complainant reposing spécial confidence in his honesty and in- 
tegrity, he representing to the complainant that he could make the 
same more productive, and secure for her greater increase, profit, 
and retum thereon in San Francisco than she could do at her home 
in the East; that said Patrick McGlinn repeatedly told the complain- 
ant tbat certain persons were trying to fraudulently obtain posses- 
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sibn of the" money "Tbelongiïig to the complainant, and repeàtedly 
wamed tbe Complainant not to speak to any one about matters con- 
nected with her estate, or of the relations existing between tliem, as 
advantage might thereby be taken of her; that wbenever he could 
possibly do so he would corne to Providence, and see her, and that 
in the meantime she need hâve no fear as to the security of her f unds ; 
that the complainant placed implicit trust and confidence in tbe state- 
ments and promises of the said Patrick McGlinn, and, in conséquence 
of his warnings as aforesaid, she refrained from seeking advice or 
information in regard to her said property, she being unable to read 
or Write herself. It is further alleged that the complainant never 
knew of the manner in which Patrick McGlinn had invested the 
said moneys, or the accumulations thereof, until long after the death 
of said Patrick McGlinn. and in the year 1893, when she, having 
leamed of his death, instituted inquiry as to the manner of invest- 
ment of her said trust fund, and then and during the said year 1893 
for the first time became informed or learned of the manner in 
which said fund had been invested. It is averred, finally, that the 
said sum of |12,757.12 was at ail times a trust fund, as thereinbefore 
stated, and concerning which said Mary McGlinn, défendant herein, 
stood and stands in no better position than the said Patrick McGlinn, 
for that she received said légal tltle, and the beneflt of said use of 
trust funds, without considération, and with fuU knowledge that the 
said moneys of the complainant, so held in trust by the said Patrick 
McGlinn, had been invested in the real property aforesaid; that the 
rétention thereof, and the acts of the défendant in relation thereto, 
are contrary to equity and good conscience, and tend to the manifest 
in jury and oppression of the complainant in the premises, etc. To 
this amended bill a demurrer is interposed on several grounds, chief 
among which are (1) want of equity; (2) the bar of the statute of 
limitations of this state; (3) lâches. The other objections are simply 
to the form of the bill. 

The détermination of the question of the statute of limitations and 
of lâches dépends upon the view taken of the allégations of the bill. 
It is contended, by counsel for complainant, that the bill shows an 
express trust between the complainant and Patrick McGlinn, which 
continued between them at least untU his death; while it is claimed, 
by counsel for défendant, that the allégations simply make out a 
case of implied or constructive trust. The bill does not show exactiy 
when the alleged express trust commenced, but, if it existed at ail, 
it would seem, from the allégations of the bill, to hâve had its in- 
cipiency at some time after McGlinn, acting as attorney in fact for 
the complainant, under the power of attorney set out in the bill, had 
coUected her distributive share of the estate, which would be some 
time in the latter part of 1882 or the first part of 1883. The first 
investment and use made of the trust moneys is alleged to hâve been 
on or about the 28th day of Juné, 1883. The bill allèges that the 
complainant did not become aware or discover the manner in which 
her trust funds had become invested until 1893. The original bill 
was flled October, 1895. A period of some 12 or 13 years had, there- 
fore, elapsed when the bill was flled. If the bill charges an express 
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trust, the statutes of limitation do not apply. 27 Am. & Eng. Enc. 
Law, pp. 100-106, and cases there cited. If, however, it charges a 
constructive trust, the statutes would apply. 2 Wood, Lim. §§ 200, 
215, pp. 504, 533, and cases there cited; Beaubien v, Beaubien, 23 
How. 190; Hecht v. Slaney, 72 Cal. 363, 14 Pac. 88. Do the aver- 
ments of the bill state an express trust between the complainant and 
Patrick McGlinn? In my opinion, they do not. An express trust 
can be created only by an agreement, express or implied, between 
the parties to the trust. 2 Pom. Eq. Jur. §§ 1008-1010. This author 
says, at page 1493 of volume 2 (2d Ed.) of his work on Equity Juris- 
prudence : 

"The déclaration o£ trust, whether written or oral, must be reasonably cer- 
tain in its material terms; and this requiaite of certainty includes the subjeet- 
matter or property embraced within the trust, the beneficiaries or persons in 
whose behalf it is created, the nature and quantity of interests which they are 
to hâve, and the manner in which the trust is to be performed. If the language 
is so vague, gênerai, or equivocal that any of thèse necessary éléments of the 
trust is left in reaJ uncertainty, then the trust must faU." 

No agreement is set ont in the bill purporting to create an express 
trust of the money In question. We are at a total loss to conceive 
what the terms of the trust were. We do not know how the money 
was to be invested; whether it was agreed that the deceased, Pat- 
rick McGlinn, should take the title to the real property in his own 
name; nor, in fact, any of the terms of the trust. To be sure, there 
is the gênerai allégation that Patrick McGlinn held the money in 
trust for the complainant. But this is a mère conclusion of law. 
and is bad pleading. 18 Âm. & Eng. Enc. Law, p, 502. Section 
2221 of the Civil Code of California provides that: 

"A voluntary trust is created, as to the tnistor and beneflciary, by any words 
or acts of the trustor indicating, with reasonable certainty: (1) An intention on 
the part of the trustor to create a trust; and (2) the subject, purpose, and bene- 
ficiary of the trust." 

Section 2222 of the same Code provides that: 

"A voluntary trust is created, as to the trustée, by any words or acts of his 
indicating, with reasonable certainty: (1) His acceptance of the trust, or his 
acknowledgment, made upon sufficient considération, of its existence; and, (2) 
the subject, purpose, and beneflciary of the trust." 

See, also, 1 Perry, Trusts (3d Ed.) § 86; 2 Pom. Eq. Jur. §§ 1008, 
1016. 

It cannot be said that the averments of the bill indicate with 
reasonable certainty that it was the intention of the trustor (the 
complainant) on the one hand and of the trustée (Patrick McGlinn, 
deceased) on the other hand to create a trust, and the subject, pur- 
pose, and beneflciary of the trust. The bill is uncertain, indefinite, 
and ambiguous in thèse respects. Its allégations seem to be more 
consistent with what is termed a constructive trust; that is, one 
implied by opération of law. 2 Pom. Eq. Jur. § 1044 et seq.; Civ. 
Code, § 2224. The averments of the bill cannot support both an ex- 
press and a constructive trust. It must set ont one or the other 
clearly and speciflcally. An express trust cannot exist where the 
trust is impressed by opération of law. It being determined that 
the trust set out in the bill is an implied or constructive, and not 
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an expresSj trust, it follows that the statute of limitation applies. 
See authorities cited supra. The limitation applicable in the case 
of an implied or constructive trust in this state is four years. Code 
Civ. Proc. § 343. As this suit was not brought for at least 12 years, it 
must be deemed barred. 

But it is strenuously contended by counsel for the complainant 
that, if the bill be considered as stating a case of constructive trust, 
it con tains allégations which show that there was a fraudulent con- 
cealment of the cause of action until 1893, and within four years 
of the limitation provided by section 343, supra. It is claimed that 
thèse allégations show that the complainant did not know of the 
fraud of the dceeased, Patrick McGrlinn, and the violation of his 
trust, until after his death, in 1893; that any inquiry or discov- 
ery by her was prevented by the false représentations made to her 
by the deceased during his lifetime; and that it was not until after 
his death that she discovered his fraudulent conduct, and then 
brought suit within the statutory litnitation from the time of dis- 
covery. While statutes of limitation apply to constructive trusts, 
still the doctrine is well established that, where fraud or a violation 
of the trust is concealed, the statute will not apply, provided the 
injured party has not been guilty of lâches in instituting inquiry, 
and has been reasonably diligent in discovering the fraud or breach 
of the trust. The concealment of the fraud is considered rather as 
an aggravation of the offense. Badger t. Badger, 2 Wall. 93 ; Mich- 
oud v. Girod, 4 How. 503. As stated by Mr. Justice Clifford, sitting 
as circuit justice, in James v. Atlantic Delaine Co., 3 Cliiî. 614, Ped. 
Cas. No. 7,177: 

"When the fraud charged and proved consista of misrepresentations and con- 
cealments, courts of equity are reluctant to apply tbe rule at ail, unless it appears 
that the rights of Innocent tbird parties will be injuriously alïected if that 
défense is overruled." 

But a party, to bring himself within the qualiflcation of the rule, 
must show clearly, by his bill, that he has been reasonably diligent 
in looking after his rights, and has not been guilty of lâches. What 
the averments should be are thus stated by Mr. Justice Grier in 
Badger v. Badger, supra: 

"The party who maUes such an appeal should set forth In his bill specifieally 
what were the impediments to an earlier prosecution of his claim, how he came 
to be so long ignorant of his rights, and the means used by the respondent to 
fraudulently keep him in Ignorance, and how and when he flrst came to a linowl- 
edge of the matters alleged in the bill; otherwise the chancellor may justly 
refuse to consider his case, on his own showing, without inquiring whether there 
Is a demurrer or formai plea of the statute of limitations contained in tbe an- 
swer." 

This rule of pleading has been repeatedly afflrmed in other cases, 
and the complainant is held to stringent rules of pleading. Stearns 
V. Page, 7 How. 819, 829; Moore v. Greene, 19 How. 69, 72; Beau- 
bien T. Beaubien, 23 How. 190; Badger v. Badger, supra; Wood v. 
Carpenter, 101 U. S. 141; Lansdale v, Smith, 106 U. S. 391, 1 Sup. 
et. 350; Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610; Richards 
V. Mackall, 124 U. S. 183, 8 Sup. Ot. 437; Kilbourn v. Sunderland, 
130 U. S. 505, 9 Sup. Ct. 594; Hammond v. Hopkins, 143 U. S. 224, 
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12 Sup. (3t. 418. The complainant, by amendments to her bill, at- 
tempts to bring herself within the rule of pleading as stated above. 
She avers, substantially, tbat Patrick McGlinn repeatedly told her 
that certain persons were ti'ying fraudulently to obtain possession 
of the money belonging to her, and that he repeatedly warned her 
not to speak to any one about matters connected with her estate or 
of the relations existing between them, as advantage might thereby 
be taken of her; that whenever he could possibly do so he would 
corne to Providence, and see her, and that in the meantime she need 
bave no fear as to the security of her funds; that the complainant 
placed implicit trust and confidence in the statements and promises 
of the said Patrick McGlinn, and in conséquence of his warning as 
aforesaid she refrain ed from seeking ad vice or information in regard 
to her property, she being unable to read or write herself. I do not 
think that the showing made is sufBcient to explain the long delay 
of 12 years. It does not appear that she ever instituted inquiries 
as to what Patrick McGlinn had done with her money. She per- 
mitted 10 years to elapse without satisfying herself that McGlinn 
was acting honestly vi^ith the large sum she permitted him to retain 
as her financial agent; and this in the face of his statements to her 
that certain persons were trying to defraud her. In the case of 
Wood V. Carpenter, supra, where it was sought to explain a delay 
in bringing suit by alleging a fraudulent concealment of the cause of 
action, Mr. Justice Swayne, delivering the opinion of the court, said : 
"It will be observed, also, that there is no averment that during the long 
period over whîch the transactions referred to extended tlie plaintifï ever made or 
eaused to bé made the slightest inquiry in relation to either of them. The judg- 
ments confessed were of record, and he knew it. It could not hâve been diffl- 
cult to ascértaln, if the facts were so, that they were shams. The conveyances 
to AlVin and Keller were also on record in the proper offices. If they were in 
trust for the défendant, as alleged, proper diligence could not hâve failed to find 
a clew in every case that wonid hâve led to évidence not to be resisted. With 
the strongest motives to action, the plaintifC was supine. If underlying frauds 
existed, as he allèges, he did nothing to unearth them. It was his duty to 
malie tiie effort." 

After referring to and discussing a number of authorities, the 
learned justice concludes as follows: 

"A wlde and careful survey of the authorities leads to thèse results: The fraud 
and deoeit whieh enable the offender to do the wrong may précède its perpétra- 
tion. The length of time is not material, provided there is the relation of de- 
sign and its consummation. Concealment by mère silence is not enough. There 
must be some trick or contrivance intended to exclude suspicion and prevent 
inquiry. There must be reasonable diligence; and the means of knowledge are 
the same thing, in efCect, as knowledge Itself. The circumstances of the dis- 
covery must be fuUy stated and proved, and the delay which has occurred must 
be shown to be consistent with the requisite diligence." 

It would serve no useful purpose to refer and discuss the many 
authorities cited by both sides on this question of fraudulent con- 
cealment of the cause of action, and as to what constitutes diligence 
in bringing suit. I am of the opinion that the complainant, from 
the allégations of her bill as amended, failed to exercise that dili- 
gence with respect to the protection and enforcement of her rights 
which courts of equity invariably require of litigants seeking its aid. 
The allégations that she had great confidence in said Patrick Me- 
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Glînn, and that he warned her not to make inquiries, do not satis 
factorily explain and account for the long delay. The fact, also, 
that Patrick McOlinn is dead, is a circumstance which appeals Terj 
strongly to a court of equity in passing upon the question of lâches. 
As was well said by Mr. Chief Justice Fuller in Hammond v. Hop- 
kins, 143 U. S. 224, 274, 12 Sup. Ct. 435: 

"In ail cases where actual fraud Is nôt made out, but the imputation rests upon 
conjecture, where the seal of death has closed the lips of those whose character 
Is involved, and lapse of tlme has impaired the recollection of transactions and 
obscured their détails, the welfare of society demands the rigid enforcement of 
the rule of dUlgence. The hourglass must supply the ravage of the scythe, and 
those who hâve siept upon their rights must be remitted to the repose from 
which they should not hâve been aroused." 

I am of the opinion that the demurrer is well taken. The bill 
will be dismissed, and it is so ordered. 



CALIFORNIA & OE.BGON LAND CO. v. WORDEN. 

(Circuit Court, D. Oregon. February 11, 1898.) 

No. 2,415. 

L Public Lauds— Militaky Roap Grant— Indian RBSEBVATioif. 

Alternats sections were granted by the United States to aid in the construc- 
tion of a military road, the route of which lay through Indlan country. After- 
wards, by treaty, the Indians ceded to the government a large région described 
by metes and bounds. FoUowing the words of cession was a proviso that 
"the foUowing described tract, within the country ceded by this treaty," 
should be "set apart as a résidence for sald Indians, and held and regarded 
as an Indlan réservation." Helâ, that this was not a cession and recession 
of the reserved lands, but a mère réservation to the Indians of the same 
title and rlght that they origlnaUy had, and hence that the military road 
grantees acquired no better right in sections falllng within the réservation 
than they had before; so that a subséquent allotment of lands in severalty 
to certain of the Indians, pursuant to the treaty, was no infringement of Its 
rights. 
a. Same— Res Jddicata. 

In a suit by the government to cancel the title to lands granted to aid the 
construction of a military road on the ground that the lands were never 
earned, and that the government had been Imposed upon by false certiflcates 
of completion, a decree against the government on the ground that défendant 
was an Innocent purchaser for value from the grantees is not an adjudication 
that défendant has the absolute bénéficiai ownership of ail the lands, Includ- 
Ing some sections lying within an Indlan réservation, to which the Indlan 
title has never been extingulshed. 

This was a suit in equity by the Califomia & Oregon Land Company 
against Charles E. Worden, an agent of the United States, to enjoin 
him from making allotments in severalty of certain lands to members 
of an Indian tribe. The cause was heard upon a motion for pre- 
liminary injunction. 

Dolph, Mallory & Simon, for complainant. 
The United States Attorney, for défendant. 

BELLESTGER, District Judge. On the 2d day of July, 1864, con- 
gress granted to the state of Oregon, to aid in the construction of a 
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military road from Eugène City to the eastem portion of the state, al- 
ternate sections of public lands, designated by odd numbers, for three 
sections in width on each side of said road. The road was required 
to be completed within five years, but this time was, by a subséquent 
act, extended to July 2, 1872. The act provided that the certificate 
of the governor of Oregon, filed vntla. the secretary of the interior, 
certifying that the road had been completed, should be évidence of such 
completion. On October 26, 1864, the législature of Oregon trans- 
f erred the grant to the Oregon Central Military Road Company, which 
Company Completed the road in complîance with the grant of congress, 
and such completion was certifled to the secretary of the interior by 
the governor of Oregon on January 12, 1870. The complainant bas 
succeeded to the interests of the military road company under the 
grant. Thereafter the proper officers of the government selected the 
lands eamed under the grant, and made lists thereof, which were certi- 
fled by the commissioner of the gênerai land ofSce, as required by law. 
About 130,000 acres of the land so selected and certifled lie within the 
limits of the Klamath Indian réservation, and the controversy arising 
in this case is with référence to thèse lands. 

At the time of the grant by congress, the lands east of the Cascade 
Mounteiins, through which the military road was located, were occupied 
by Indian tribes, whose title thereto had not been extinguished, and 
were "Indian country." Prior to the road grant by oongress, and on 
March 25, 1864, congress passed an act authorizing the président to 
conclude a treaty with the Klamath, Modoc, and Snake Indians, for 
the purchase of the country occupied by them (13 Stat. 37), and ap- 
propriating |20,000 for such purchase. The lands in controversy 
were included within the proposed purchase. In pursuance of this 
act, a treaty was concluded on October 14, 1864, which was subse- 
quently, and on July 2, 1866, ratifled by the senate. 16 Stat. 707. 
The treaty, as ratifled by the senate, contained two amendments, con- 
sisting of mère verbal corrections in no wise affecting its sensé, with 
the resuit that a second convention was had on December 10, 1869,. 
at which the so-called amendments were assented to by the contract- 
ing tribes, and thereafter, on February 17, 1870, the president's proc- 
lamation of ratification was published. The treaty provides that: 

"The tribes of Indians af oresaid cède to the United States ail their right, title, 
and elaim to ail the country clalmed by them, the same belng determined by 
the followlng boundaries, to wit: Beginning at the point where the forty- 
fourth parallel of north latitude crosses the summit of the Cascade Mountalns; 
thence followlng the main dlviding ridge of said mountains in a southerly direc- 
tion to the ridge which séparâtes the waters of Pitt and McCloud rivers from 
the waters on the north; thence along said dividing ridge in an easterly direc- 
tion to the southem end of Groose Lake; thence northeasterly to the northern 
end of Harney Lake; thence due north to the forty-fourth parallel of north 
latitude; thence west to the place of beginning: provided, that the followlng 
described tract, within the country ceded by this treaty, shall, until other- 
wise directed by the président of the United States, be set apart as a résidence 
for said Indians, and held and regarded as an Indian réservation." 

The lands in controversy are comprised within this réservation. By 
this treaty the tribes contracting agreed and bound themselves that 
immediately after the ratification of the treaty they would remove to 
sala réservation, and remain there, unless temporary leave of absence 
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waa granted them by the superintendent or agent having them in 
charge. It was stipulated on the part of the Unit»! States that 
there should be erected on this reserTation, at suitable points, and kept 
in repair for 20 jears, a saw mill and a flouring mill, and suitable 
buildings for the use of a blacksmith, carpenter, a,n;d wagon and 
plow maker, and for a manual labor school, and such hospital build- 
ings as should be necessary, and that the necessary tools and materials 
for thèse mills and shops, and books and stationery for the manual 
labor schools, should be furnished during such period of 20 years. The 
United States is proceeding by its agent, the défendant herein, to make 
allotments of the lands reserved among the Indians, in pursuance of 
article 6 of the treaty, which makes provision therefor; whereupon 
this suit is brought to enjoin such allotments, upon the ground that 
thèse lands belong to the complainant company under the road grant 
of July 2, 1864. The hearing which has been had is upon an order to 
show cause why a preliminary injonction should not issue. 

Wheiji this grant was made, the right of occupancy of the Indian 
tribes in the territory including the réservation had not been extin- 
guished. The f ee was in the United States, subject to this right. 
This right is ref erred to by the suprême court of the United States as a 
"title," as a right "as sacred as that of the United States to the fee. 
* * * This right of use and occupancy by the Indians is unlimited. 
They may exercise it at their discrétion. If the lands in a state of 
nature are not in a condition for profitable use, they may be made so. 
If desired for the purpose of agriculture, they may be cleared of their 
timber to such an extent as may be reasonable under the circum- 
stances. The timber taken off by the Indians in such clearing may be 
sold by them." U. S. v. Cook, 19 Wall. 593. For ail purposes, there- 
fore, save only that of private sale, the Indians were in fact the owners 
of thèse lands. And this right, title, or interest has never been surren- 
dered by them. The treaty cèdes to the United States ail the right, 
title, and claim of the Indian tribes to ail the country claimed by them, 
the same being described by boundaries which include the réservation. 
This section is followed by a proviso as follows: "Provided, that the 
following described tract within the territory ceded by this treaty, 
shall, until otherwise directed by the président of the United States, 
be set apart as a résidence foç said Indians, and held and regarded as 
an Indian réservation." Then follows a description of the réservation. 
It is argued that this cession extinguishes the Indian right to the 
entire Indian country, and the proviso establishes a new right, which, 
being new, is subordinate to the prior road grant The Indian right 
under the treaty, as to the particular lands, is precisely what it was 
before the treaty. By the terms of the treaty, the fee remains in the 
government, and the right of occupancy in the Indians, as before. If 
tke Indians' présent right is a new one, it must hâve been preceded 
by a surrender of the right of occupancy originally held by them. But 
how can the cession of the treaty précède the réservation, when both 
dépend upon the same treaty stipulation? In this case the right of 
the Indians to the lands in dispute is reserved in a proviso contained 
in the article of cession by them, and is a condition of the cession 
of the domain within which such lands are iacluded. The cession in 
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its terms is of ail tke Indian country, and the résidence sçt apart for 
the Indians is described as being witMn the tract ceded. The lan- 
guage employed in the, article of cession cannot alter the fact that there 
has bèen no instant of time when the Indians did not hâve this right of 
occupancy. Upon the theory of complainant, it was vested as soon 
as divested, and by the same stipulation; it was surrendered and re- 
acquired by the same act; and, overlooking the incongruity of such a 
statement, it results that the right has been without interruption, and 
continuons. It is impossible that a party can be both the grantor and 
grantee of the same premises, in the same right, in the same stipulation. 
The proviso in the article of cession in the treaty in question opérâtes 
as a réservation of the rights held by the Indians at the time the treaty 
was entered into in the tract described, and, if the fee of the lands in 
controversy is vested in the road company, yet the proposed allotment 
in severalty and use is within the right or title possessed by the Indian 
tribes, with which the fee is burdened. 

It is also contended that the issues involved in this suit were in- 
volved in the suit of the United States against the complainant com- 
pany, and that the mattens in dispute are therefore res adjudicata be- 
tween the parties. That suit was an attempt to cancel the title held 
under the road grant upon the ground that the lands taken thereunder 
were never eamed, and that the govemment had been imposed upon 
by a false certificate of completion, procured through the fraudulent 
contrivance of interested parties. To that complaint the défense of 
bona flde purchase for value and without notice was made and sus- 
tained. The questions involved in that case are not involved in this. 
That case did not admit of an adjudication of the question at issue hère, 
which is one of title to particular lands under the grant. The doc- 
trine of bona fide purchase is not a rule of property or of title. "When- 
ever the relations between the litigants are of such a nature, and the 
suit is of such a kind, that a court of equity is called upon to décide, 
and must décide, the merits of the controversy, and détermine the 
validity and sufficiency of the opposing titles or claims, then it does 
not admit the défense of bona flde purchase as effectuai and con- 
clusive." 2 Pom. Eq. Jur. § 739. In the case referred to, the govem- 
ment, having an equity growing out of the fraud alleged, sought to 
enîorce it against those who held the title to the lands acquired under 
the grant. This equity the défendant company avoided by invoking 
in aid of its légal title an equity of its own arising from the payment 
of money, and the taking of title without notice. The court, in such 
case, does not adjudicate the title. It merely refuses to grant relief 
against the purchaser having the title because of the bona fides of his 
purchase. -In that case the only question was one of good faith on the 
part of the road company and the payment of money. In this case 
the right of the company to the lands granted is conceded, and the only 
question is whether the grant attached to the particular lands in dis- 
pute. The paramount Indian right of occupancy was not, and could 
not be, affected by the bona flde purchase of the road company. The 
doctrine of bona flde purchase cannot be invoked against a paramount 
outstanding title or right, and it has not been attempted in the case 
relied on. In that case the government admitted that the road eom- 
85 ¥.'-7 
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pany had trtle to tlie Isuids describëd, and it Bought to împeach thiit 
title fop fraildl And for the purposes af this case it may be conoeded 
that the I^al title to the particular lands is ih the road company. If 
Bo, aà alréady stated, it haa such title with the borden of the right of 
occupancy in the Indian tribes. That right was not involved in the 
case referred to. The application for a preliminary injonction is de- 
nied. 



HTJLITT T. BELL et al. 

(Circuit Court, 8. D. Ohlo, W. D. Febrnary 7, 1898,) 

No. 5,003. 

L Katiowal Bauks— Impairment of Capitai,— Assessment or Stock. 

On notice from the comptroUer, under Rev. St. § 5205, that the banb's 
capital la Impalred 80 as to require an asstessment on the stockholders, such 
assessment is to be made by the stockholders theinselves, and an assess- 
ment by the dlrectorg is vold. 

1. Samb— Enforckment dp Assessment. 

An assessment to restore Impalred capital, under Rev. St S 52(^, Is only 
enforceable by subjectlng the stock of persons refuslng to pay, and no ac- 
tion will lie agalnst the stockholders personally. 

This was a suit in equity by John Hulitt, as receiver of the First 
National Banii of Hillsboro, Ohio, against Charles E. Bell and others, 
to recover an assessment upon the shareholders, under Eev. St. § 6205. 

Harlan Cleveland and Huggins & Watts, for complainant. 

Geo. L. Garrett, Steele & Sam s, and John W. Hook, for respondents. 

SAGE, District Judge. This cause is before the court on gênerai 
demurrer. The material averments of the bill are as foUows: The 
First National Bank of Hillsboro, Ohio, is a national banking associa- 
tion. On April 25, 1896, the comptroller of the currency, in pursu- 
ance of section 5205 of the Eevised Statutes of the United States, 
notified the bank that its capital stock had become impaired to an 
extent that made necessary an assessment of $50,000 upon its share- 
holders. On the 27th of April, 1896, the directors, by resolution duly 
entered upon the records of the bank, made an assessment of $50,000, 
in accordance with said notification. This resolution was made known 
to the stockholders. The capital stock of the bank was |100,000, 
In shares of f 100 each, which had been fuUy paid up, but had be- 
come impaired 50 per cent, at the time of said notice by the comp- 
troller of the currency. Ail the stockholders paid said assessment, 
excepting thé défendants, who refused to pay the same. On the 16th 
of July, 1896, the bank suspended payment; and on the 28th of July, 
1896, the complainant was appointed receiver of the bank by the comp- 
troller of the currency. The bill avers that it will be necessary that 
ail the shareholders of the bank pay said assessment in order to pay 
its debts, and in order that ail its shareholders may bear equally the 
burdens imposed on them as shareholders. From the time when the 
complainant became the receiver, the shares of the bank hâve been 
valueless, It appears from the bill that the shareholders who hâve 
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paid the assessment were thé kolders of 545 shares, and the share- 
holders who failed and refused to pay were the holders of 455 shares. 
Counsel for défendants présent the two foUowing objections: First. 
The assessment is invalid because made by the directors witliout con- 
sultation with the shareholders, and not made by the shareholders 
themselves. They call attention to the fact that no misconduct is 
chargea against any of the défendants as stockholders; that it is not 
averred that any dividends were paid ont of the capital, or that any 
were paid at ail. They urge that, for anything that appears, the 
losses may ail hâve resulted from errors of judgment or bad invest- 
ments, and without the knowledge of the stockholders; that the duty 
of the comptroller is limited in the flrst instance to a détermination 
of the fact that the capital stock of the bank has become impaired 
by losses or otherwise, and then to a service of notice of such fact 
upon the association. They contend that no légal obligation on the 
part of individual shareholders to pay a proportionate part of the de- 
flciency is or can be created by the comptroller's notice to the associa- 
tion without further action upon its part, and that to hold that the 
assessment may be levied and enforced by the directors without consul- 
tation with the shareholders is to disregard the language of the stat- 
ute, and to ignore the rights of the shareholders altogether. They 
daim that the language of the statute implies an élection on the part 
of the association as to the course it will adopt, and that this involVes 
délibération and the exercise of judsment on their part. My con- 
clusion is that this daim is well founded, and that it is essential to 
the validity of the assessment that it be made by the stockholders. 
The notice under section 5205 must be to the association, and the pro- 
vision that if the association "shall fail to pay up its capital stock, 
and shall refuse to go into liquidation, as provided by law, for three 
months after receiving notice from the comptroller, a receiver may 
be appointed to close up the business of the association, according to 
the provisions of section 5234," indicates that the alternative is pre- 
sented to the association to replenish the capital and go on, or to 
décline to replenish and hâve the business of the bank closed up. This 
is a matter not within the scope of the business of the bank, which 
is to be transacted by the directors. Undér section 5136 power is 
given to the association to elect or appoint directors, and to deflne 
their duties; to prescribe, by its board of directors, by-laws not incon- 
sistent with law regulatîng the manner in which its stock shall be 
transferred, "its directors elected or appointed, its offîcers appointed, 
its property transferred, its gênerai business conducted, and the privi- 
lèges granted to it by law exercised and enjoyed." It does not appear 
from the bill that any by-laws were prescribed. The association is 
authorized, under the seventh paragraph of section 5136, "to exercise 
by its board of directors, or duly -authorized offîcers or agents, subject 
to law, aJl such incidental powers as shall be necessary to carry on 
the business of banking ; by discounting and negotiating promissory 
notes, drafts, bills of exchange, and pther évidences of debt; by re- 
ceiving deposits; bybuying and selling exchange, coin and bullipn; by 
loaniiig money on perspnal security; and by obtaining, issuing, and 
circulatîng notes" according to the provision of tjje statute. 
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The assessment in question does not fall within any of thèse pow- 
ers. It does not corne undér the head of incidental powers necessàry 
to carry où the business, nor is it included in the conduct of gênerai 
business, It is a provision for a spécial emergency, so unusual and 
of such importance as tô make it necessàry for the association to 
consider and détermine whether it will continue in business or wtad 
up its affairs. The impairment of the capital may hâve resulted 
from the inefadency or iiicapacity or the fault or wrong of the direct- 
ors under whose administration of the affairs of the bank it occurred. 
Their holdings of the capital stock may be but a small proportion of 
the entire amount. They ought not to exercise control over a mat- 
ter so vital, unless the statute gives it to them in unmistakable terms. 
No direct authorîty bas been cited. In Delano v. Butler, 118 U. S. 634, 
7 Sup. et. 39, the comptroller called upon the bank for an assessment 
of 100 per cent., under section 5205. The shareholders at their an- 
nual meeting voted to levy the assessment. The validity of the as- 
sessment was not in issue. The question was whether.the payments 
made upon it could be applied in discharge of subséquent assessments 
made by the comptroller in the final liquidation of the bank. Mr. Jus- 
tice Matthews, who delivered the opinion of the court, in referring, on 
page 653, 118 U. S., and page 46, 7 Sup. Ct., to the assessment, said : 

"The assessment imposed upon the stockholders by their own vote, for the 
purpose of restoring their lost capital, as a considération for the privilège of 
continuing business, and to avold liquidation under section 5205 of the Revised 
Statutes, is not the assessment contemplated by section 5151, by which the 
shareholders of every national banlîing association may be compelled to dis- 
charge their Individual responsibility for the eontracts, debts, and engagements 
of the association. The assessment as made under section 5205 is voluntary, 
made by the stoclîholders themselves, paid into the gênerai funds of the banli 
as a further invéstment of the capital stocls, and disposed of by its offlcers in 
the ordinary course of its business. It may or may not be applied by them 
to the payment of creditors, and, in the ordinary course of business, certainly 
would not be applied, as in cases of liquidation, to the payment of creditors 
ratably; whereas, under section 5151, the individual liability does not arise, 
except in case of liquidation, and for the purpose of winding up the affairs of 
the banlî. the asàesêment under that section is made by authority of the 
comptroller of the currency, is not voluntary, and can be applied only to the 
satisfaction of the creditors equally ajjd ratably." 

The flrst proposition stated by counsel for the complainant, that 
"the capital stock of a bank, particularly of an insolvent bank, is a 
trust fund for its creditors," and the second proposition, that "cred- 
itors of national banks are protected by express provision of the na- 
tional bank act from any impairment of the trust fund for them," — that 
is, of the capital stock, — are undoubtedly correct. Section 5205 was 
enacted to prevent any loss to creditors by reason of the impairment 
of the capital stock. But the question hère is whether the assess- 
ments in this case were legally levied, and whether thèse défendants 
became, by reason thereof, debtors to the bank. If not, the assess- 
ments added nothing te the trust fund. The propositions therefore 
submitted by counsel for the complainant do not solve the difflculty 
tvith which they are confronted. The remarks of Justice Matthews 
quoted above are not authoritative, because they were not necessàry 
to the décision of the case, but they are persuasive. The view by 
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him expressed does not in any degree tend to impair the rights of cred- 
itors, nor to lessen the liability of shareholders. 

Section 5205 lias relation to a case where the payment of the de- 
ficiency in the capital stocii would enable the association to go on in 
business, and the remedy for failure to malvC payment of the assess- 
ment is ample. It is to be found in the provision that if any share- 
holder or shareholders shall neglect or refuse, after three months' no- 
tice, to pay the assessments as provided in the section, the direct'ora 
shall cause a sufflcient amount of the capital stock of such shareholder 
or shareholders to be sold at public auction to make good the de- 
flciency, and the balance, if any, is to be returned to the delinquent 
shareholder. In any case where the property and assets of the bank 
are insuflQcient to pay its debts, an assessment can be levied under 
section 5151 on each stockholder to the extent of the amount of his 
stock at the par value thereof. That assessment, as was pointed 
out by Justice Matthews in Delano v. Butler, is made by author- 
ity of the comptroller of the currency, is not voluntary, and is ap- 
plicable only to the satisfaction of the claims of creditors. Upon 
authority of Dewey v. Trust Co., 57 Vt. 332, it may well be doubted 
whether the assessments provided for in section 5205 could be levied 
for the purpose of paying creditors. The charter of the trust com- 
pany did not impose personal liability on the stockholders for the 
debts of the company, but it contained a provision that, if at any time 
the capital stock should be impaired by losses or otherwise, the direct- 
ors should forthwith repak the same by assessments. The court 
held that the stockholders could not be assessed for the purpose of 
paying creditors, and that the provision referred to looked rather 
to a continuance by the company, and was intended to prevent a con- 
tinuance with an impaired capital. The court negatived the conten- 
tion on behalf of the plaintifï, who was the receiver of the company, 
that, by force of the provision, the stockholders were bound to the 
creditors of the company to contribute to the amount of their capital 
stock towards the payment of the debts, the assets of the company being 
insuffîcient. 

Second. Even admitting that the assessment was legally made, it 
is claimed for the défendants that it cannot be enforced by action at 
law or in equity, for the reason that, where a statute which gives a 
new right or créâtes a new obligation also provides a remedy, the rem- 
edy so provided is exclusive. In City of Boston v. Sliavi', 1 Metc. 
(Mass.) 138, the action was in assumpsit to recover the amount of 
two assessments laid on the défendant for Connecting his private 
drains with a public sewer made and owned by the complainant. 
There was also a count on a quantum meruit. The court held that 
the plaintiffs could not recover on the indebitatus count; that there 
was nothing in the case from which the law would imply a promise 
by the défendant to pay the plaintiffs for the beneflt he might hâve 
received from the public sewer. The court said that his obligation 
to pay was imposed by statute or city ordinance, and not by common 
law, and that, "when a new power and also the means of executing 
it are given by statute, that power can be executed in no other way." 



102 85 FEDERAL REPORTER. 

It was so held in Millar v. Taylor, 4 Burrows, 2303-2323. See, aJIso, 
Lovelace v. Curry, 7 Term K. 631. 

In Turnpike Corp. v. Gould, 6 Mass. 40, the suprême court of Mass- 
achusetts declared it a rule founded in sound reason— 

"That when a statute gives a new power, and at the same time provides the 
means of executlng It, those who claim the power can exécute it in no other 
way. When we flnd a power in the plaintlffs to malie the assessments, they 
can force the payment in the method directed by the statute, and not other- 
wise; and that method is by the sale of the delinquent's shares. This rule 
applies to ail taxes, public and private, except in the particular cases in which 
an action is expressly given by the statute." 

The assessment in that case was upon shares in a turnpike Com- 
pany. The court said that this rule of law was, in cases like that 
under considération, reasonahle. 

"Persons not interested in having the turnpike, either from their situation or 
prlvate property, may be requested to assoclate and become corporators. They 
may not be able to judge of the probable expenses or profits. But if they 
know that, if the assessments become grievous, they may abandon the enter- 
prise by sufCering their shares to be sold, they may, on this prineiple, join the 
association. And it may be observed that it must be presumed that the légis- 
lature considered the sale of the shares an adéquate remedy to reeover the as- 
sessments; for it is not to be supposed that corporate powers were applied 
for to subject the adventurers to a probable loss." 

In that case the validity of the assessments was not in question. 
The litigation related exclusively to the remedy. The court very 
properly held that, if there had been an express promise on the part 
of any shareholder to pay the assessment, it might hâve been en- 
forced by action. The rule laid down in thèse cases waa followed 
in Glass Co. v. Dewey, 16 Mass. 94. That was another assessment 
case. It was a part of the original agreement under which the Com- 
pany was organized and afterwards incorporated that, if a f urther sum 
than was subscribed should be needed, the subscribers should be as- 
sessed in proportion to their subscription. It was held that the only 
remedy for such assessments was by a sale of the shares. The court 
said: 

"There is no promise to pay assessments, but only the agreement that, if 
$500 per share should be sufflcient, assessments might be made; evidently 
meaning to place them upon the oommon ground of assessments which are 
enforeed by a sale of the shares." 

The same question was before the court in Machine Co. v. Hall, 
121 Mass. 272, and it was held (Chief Justice Gray pronouncing the 
opinion) that, after a sale of shares of stock in a corporation for non- 
payment of assessments, no action could be maintained agàinst the 
stockholder for a balance due thereon. The court said: 

"If it had been intended to impose any personal obligation to pay assess- 
ments, a distinct provision to that effect would hâve been inserted, as it bas 
been in the railroad acts. » * * In view of the course of législation and 
judicial de'cision in this commonwealth, the suggestion of Chief Justice Par- 
sons [in Turnpilie Corp. y. Gould, 6 Mass. 40] that any subscriber might as 
well rely on the right to abandon the enterprise if the assessments should 
become burdensome has greatly increased in force, and the adoption of a dif- 
férent rule by this court now would work great injustice," 
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Thia case was cited in Land Co. v. Jernegan, 126 Mass. 156, with 
approval. 

ïhe suprême court of New Jersey, in City of Camden t. Allen, 26 ISf. 
J. Law, 398, held that payment of taxes could net be enforced by an 
action of debt, and that, wLere the statute provided anotber mode 
of recovery, they could only be collected in that mode. 

In Shaw V. Peckett, 26 Vt. 482, in City of Carondelet T. Picot, 38 
Mo. 125, in Richards v. Stogsdell, 21 Ind. 74, and in Packard v. Tisdale, 
50 Me. 376, it was held that the method of recovery prescribed by 
the statute was exclusive. There are cases which recognize the 
right to maintain an action for taxes, and treat the remedy provided 
by the statute as cumulative merely. See Dugan v. Mayor, etc., of 
Baltimore, 1 Gill & J. 499 ; State v. Southern Steamship Co., 13 La. 
Ann. 497; and other cases cited in Cooley, Tax'n (2d Ed.) pp. 15, 16. 
But the cases which hold that, where a spécial remedy is provided 
by statute, an action does net lie, are approved by the suprême court 
of the United States in Lane Co. v. Oregon, 7 Wall. 71-80, where Shaw 
V. Peckett and City of Camden v. Allen, supra, are quoted. Chief 
Justice Chase, announcing the opinion of the court, said: "We ail 
think that the interprétation which they sanction is well warranted." 
Upon the language of section 5205, and upon the authorities above 
cited, I am of opinion that an action cannot be maintained in this case 
even if the assessment be valid. I am of opinion also that the assess- 
ment is invalid because made by the directors, and not by a majority 
of the stockholders themselves. The demurrer will be Bustained, and 
the plaintiff's pétition dismissed. 



JOUBOLMON et al. v. EWING et al. 

(Circuit Court of Appeals, Sixth Circuit. Febniary 8, 1898.) 

No. 561, 

1. Bill op Hevibw— When Maintainablb. 

An application to flle a bill of review on the ground of newly-discovered 
évidence will be denied, unless the évidence is of a character so controiling that 
It would probably Induce a différent conclusion than that on which the former 
decree was based. 
S. Intebbst— FcND IN Court. 

When a fund In court is subject to lien claims of différent prlorities, the 
holders thereof are entitled to interest to the date of the decree. 
3. Bill op Rbvibw— Ebbobs Apparent of Record. 

A bill of review for errors apparent of record lies only upon matters ap- 
pearing on the record proper, and not for errors resulting merely from a mis- 
conception of the évidence or In reaching a conclusion thereon. 

This was a pétition by Boyd Ewing, receiver of the East Tennes- 
see Land Company, the East Tennessee Land Company, and the Cen- 
tral Trust Company of New York for leave to flle a bill of review 
in this court in the case of Léon Jourolmon and others against Ewing, 
receiver, etc., to review, on the ground of newly-discovered évidence 
and for errors apparent of record, the decree heretofore rendered. 36 
C. C. A. 23, 80 Fed. 604. The cause was submitted on briefs, without 
oral argument 
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Wlieeîer & McDermott and George W. Easley, for petitionera. 
LeoD Jourolmon and Hu. McClung, opposed. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
.District Judge. 

SEVEREN8, District Judge. On the lOth qf May last this court 
announced its opinion and conclusion upon the appeal in the above- 
entitled case, reversing the decree of the court below, and directed 
the cause to be remanded, with instructions to the court below to 
enter a decree for the amount of the balance found to be due upon 
the three notes mentioned in the record, of $31,000, $41,000, and 
$41,000, respectively, with interest to be computed from the 8th day 
of November, 1889. A pétition for rehearing was flled by the api>el- 
lees, and was denied. Thereupon the mandate was sent down, and 
on the 2d day of August the court below entered its decree in pursu- 
ance thereof. Then, on the 9th day of November last, the appellees 
flled this pétition for leave to file a bill of review on the ground of 
newly-discovered évidence, and attached to their pétition certain af9- 
davits in support of the averments thereof. Notice of the filîng of 
the said pétition having been given to the appellants, and service hav- 
ing been made upon them of an order to show cause why the prayer 
of the pétition should not be granted, they hâve appeared accordingly, 
and alleged reasons in opposition to the granting of the pétition. The 
matter was submitted to the court at the December session, upon 
briefs thereafter to be submitted. The principles by which the court 
is governed in applications of this kind were stated by Judge Lurton, 
in delivering the opinion of the court, in Society v. Watson, 23 C. 
0. A. 263, 77 Fed. 512. It is a leading rule that the new évidence 
must be of such a character and so controlling in its effect as that it 
would probably induce a différent conclusion from that on which the 
former decree was based, in order to give ground for the filing of such 
a bill. Id.; 2 Daniel, Ch. Prac. *1577. On looking into the record 
we flnd that the new évidence, the flnding of which is relied upon as 
reason for this court to entertain a bill of review, consista of a col- 
latéral contract made between the East Tennessee Land Company and 
the Tennessee Coal, Lumber & Tanbark Company, on January 15, 
1890; that is to say, on the same day when the notes and the contract 
stipulations therein contained, which were in the record and consid- 
ered by this court in reaching its former décision, were made. This 
collatéral contract contained stipulations in référence to some matters 
related to the principal contract, one of which provided that the East 
Tennessee Land Company should at once make a survey of the land 
purchased to détermine the acreage, and to make a report thereof and 
fumish a plat to the Tennessee Coal, Lumber & Tanbark Company. 
The contract then ran on as foUows: 

"Report shàll also be made as above, at same time, In regard to the title and 
the various undivlded interests ia the land that the said Tennessee Coal, Lumber 
and Tanbark Company bas a prima facie tltle to, and as to interests adversely 
held, or in Utigation, the purchase money may be proportionally held back uutil 
adverse clainis are removed and title quieted, and, as to any interests that can- 
not be secured, the purchase money shall be proportionally abated." 
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It is to the provision that "as to interests adversely lield, or in 
litigation, the purchase money may be proportionally held back until 
adverse daims g.re removed," that our attention is espedally invited. 
The pétition states that tliis collatéral contract was not found among 
the papers and docnments belonging to the East Tennessee Land 
Company by the receiver, and has never been in his possession. It 
is further stated that this paper was suppressed by the appellants, 
and purposely withheld from sight, until after the disposition o£ the 
appeal in this court, when, by compelling a return to the files of the, 
court of a pétition in another matter in which this collatéral con- 
tract was an exhibit, this paper was discovered. The petitioners 
aiïect to suppose that this paper has a very important bearing upon 
the question heretofore decided; that is to say, whether, under the 
contract between the two companies for the sale and purchase of the 
land, the notes carried interest from the date therein specified. But, 
although the évidence may be newly discovered, it sheds no new light 
on the case. It is, in substance, the same stipulation as was found 
in the previous record, and contained in each of the several notes 
which were the foundation of the suit, and distinct référence was 
made to that f eature of the case in our opinion when we said : 

"And It was understood that the tltle to ail the lands covered by the deed of 
the Tennessee Coal, Lumber and Tanbarlc Company, which was not then perCect, 
was to bë eleared of adverse clalms, or bought in, and It was thcrefore stipulated 
in the three purehase-money notes that the 'land adversely owned, or in litigation, 
or in adverse possession, shall not be paid for until such adverse claims be re- 
moved of record.' " 

There is therefore nothing in this clause in the collatéral contract 
which Would hâve any efflCacy in inducing a différent conclusion from 
that which has already been declared. In the former opinion we said : 

"The stipulation found at the end of the notes, that 'land adversely owned, or in 
litigation, or in adverse possession, shall not be paid for until such adverse claims 
be removed of record,' in no wise changes the construction properly to be given 
to the contract in respect to the payment of interest. It simply postponed the 
payment of principal and interest alil^e until the condition should happen, and did 
not affect the amount which should ultimately be paid." 

That détermination applies as well to the matter in the newly- 
discovered évidence as to the stipulation in the notes before referred 
to. It may be proper to refer to one matter which was not discussed 
in the former opinion, beaiuse it was not presented as a subject of 
controversy, but which is now brought forward as a reason for re- 
viewing the decree for error of law. The former decree of this court 
was that the complainants were entitled to the amount of the bal- 
ance of the principal debt remaining unpaid and interest computed 
from the date stipulated in the notes. When the mandate went down, 
the court below, rightly construing it, entered a decree which included 
interest down to the entry thereof. Tins, it is urged, was a plain 
error on the part of this court, the law being, it is said, that when, 
as hère, the fund for the satisfaction of the lien has been brought into 
court, and there retained awaiting final disposition, the right to inter- 
est is suspended. But the law is settled otherwise. There are sev- 
eral décisions of this court in which this subject has been considered. 
In the case of Banlc v.*Armstrong, 16 U. S. App. 465, 8 C. G. A. 155, 
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a&d 59 Fed. 372, it was held that where tlie fund was to be shared by 
creditors without liens, or by those having liens of equal and common 
rank, interest would not run where the fundis in légal custody. But 
iû Trust Co. V. Condon, 31 U. S. App. 387, 14 C. C. A. 314, and 67 
Fed. 84, the counterpart of the rule was recognizèd and applied, and 
it was there held tbat, when there are claims with liens of différent 
priorities, the holders thereof are éntitled to interest down to the 
date of the decree. That case is precisely applicable hère. The 
question was again presented in Central Trust Co. v. Richmond, N., 
I. & B, R. Co., 31 U, S. App. 675, 15 C. C. A. 273, and 68 Fed. 90, 
where the former cases were cited, the distinction noted, and the 
rule of Trust Co. v. Condon again applied to a state of facts similar 
in this respect to those existing in the case now proposed to be re- 
viewed. Clearly the pétition is without merit. 

It seems right to add that it is very dififlcult to see what object the 
opposite party could hâve had in suppressing the paper referred to, 
and the circumstances hâve no tendency to support the idea that 
anything wrong was intended by the rétention of it. The pétition is 
denied. 

At the same time with the submission of the foregoing pétition 
there was also submitted for our considération by the same parties, 
the appeUees in the original case, a bill of review for errors of record 
in this court, with a prayer for leave to flle it, with référence to which 
a like order was made to show cause why leave should not be granted 
as prayed. We hâve looked through this so-called bill of review, 
and flnd that it is, in substance, an assignment of errors, which the 
appellees allège were committed by this, court in rendering its former 
opinion^ We think the only appropriate remedy for such supposed 
errors was exhausted when the pétition for rehearing was denied. 
At ail events, it is quite clear that a bill of review cannot be resorted to 
for the purpose of further cha'Ienging the view taken by the court 
upon the facts and law of the case; for,' assuming that such proceed- 
îngs are appropriate in an appellate court, a bill of review for errors 
apparent of record will lie only upon such matter as appears in the 
record proper. . It does not lie to correct a merely erroneous decree, 
resulting from a miscoriception of the évidence, or mère errors of 
déduction in reaching a conclusion thereon. If the decree is con- 
sistent with' the record (not, of course, including the testimony), and 
is a properr— that is to say, a lawful— one, to be made upon the plead- 
ings and proceedings in thè case and the facts found, there is no suffl- 
cient foundation for a bill of review for errors of record. The testi- 
mony cannot be regarded for this purpose. Whiting v. Bank, 13 Pet. 
6; Putnam V. Day, 22 Wall. 60; Buffington v. Harvey, 95 U. S. 99. 
Leave to flle the bill of review for errors of record, tendered for âling, 
is likewlse deûied. 
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INTERSTATE COMMERCE COMMISSION T. EAST TENNESSEE, V. & 

G. RY. CO. et al. 

(Circuit Court, E. D. Tennessee, S. D. February 2, 1898.) 

No. 381. 

1. Cabriers— Ikterstatb Commerce Law — Findings of Fact by Commission. 

Ttie findings of fact made by the Interstate commerce commission aie 
only prima faeie évidence. Tlie court may direct further evidenc» to be 
talten, and, if it sliall appear tliat the facts are otlierwise tlian as reported 
by ttie commission, the court would be governed by the facts as found 
by itself . 

2. Same— Long and Short Haui.8— Ordbr of Commission. 

When the circumstances and conditions are such as to justify it, a rail- 
road Company may charge more for the shorter than for the longer haul 
without flrst obtaining leave from the commission. 

3. Samfi— Keasonabi.e Rates. 

The question whether rates are just and reasonable in themselves Is in 
some measure a relative one, and may be tested by a comparison of the 
particular rates with those accepted elsewhere for a similar service. 

4. Samb— Discriminating Rates. 

The ultimate power of determining th» right and justice in the matter of 
discriminating rates rests with the courts. 

5. Same. 

The fourth section of Interstate commerce law is to be applied upon a scale 
of comparison between the dissimilarity of conditions and the disparity 
of rates, and a greater charge for a shorter than for a longer haul may be 
enjoined, though there may be dissimilarity of conditions, provided the dis- 
similarity is not so great as to justify the discriminating rate. 

6. Same— Power to Fix Rates. 

Neither the commission nor the court bas power to flx rates. The court 
is restricted to an order enjoining the continuance of an unlawful practlce. 

7. Same— Compétitive Points. 

The fact of compétition at Nashville by the Cumberland river, in addition 
to that between railroads, does not justify the making of freight rates to 
Chattanooga ranging from 25 to 74 per cent, higher on the difCerent classes 
of freight than those charged on similar classes to Nashville, over the same 
route, which is 151 miles beyond Chattanooga. Such rates are both an 
unlawful discrimination, under section 3, and a violation of section 4; 
and an order of the Interstate commerce commission, forbldding higher 
charges to Chattanooga than to Nashville, will be enforced. 

This was a pétition by the interstate commerce commission for the 
purpose of enforcing an order made by it forbidding the East Ten- 
nessee, Virginia & Georgia Eailway Company and others from char- 
ging higher rates from Boston, New York, Philadelphia, and Baltimore 
to Chattanooga, Tenn., than to Nashville, Tenn., over the same routes. 

L. A, Shaver, for complainant. 

Ed. Baxter, for défendants. 

SEVERENS, District Judge. This case originated in a complaint 
lodged with the interstate commerce commission, and flled April 9, 
1890, by the Board of Trade of Chattanooga, an association of mer- 
chants and manufacturera of that city, charging : Pirst. That the re- 
spondents, being engagea in interstate commerce as common carriers 
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and trausporting freight and participating in through rates of char- 
ges for transportation thereof from Boston, New York, Philadelphia, 
and Baltimore, designated as Eastern seaboard points, to Nashville, 
Memphis, and Chattanooga, in the state of Tennessee, cliarged through 
rates to Chattanooga which were unjust and unreasonable in them- 
selves as well as relatively to those to Nashville and Memphis. Sec- 
ond. That the Nashville, Memphis, and Chattanooga were competitors 
for business in the same territory, and that the through rates chargea 
and participated in by the respondents were much lower to Nashville 
and Memphis than to Chattanooga "for transporting like property 
from said seaboard points under the same, or substantially the same, 
circumstances and conditions," and that the respondents were thus 
guilty of unjust discrimination against Chattanooga in giving an 
undue préférence to Nashville and Memphis. And, third, that the 
respondents, under such through rates, charged and received a groater 
compensation for the transportation of a "like kind of property under 
substantially similar circumstances and conditions" from said East- 
ern seaboard points to Chattanooga than they charged for such trans- 
portation over their several Unes through Chattanooga to Nashville 
and Memphis, which last-mentioned cities are 151 and 310 miles, 
respectively, farther from said Eastern seaboard points than is Chat- 
tanooga. In terms it is alleged that each of the flrst four sections 
of the act to regulate commerce is violated. In support of thèse allé- 
gations the complaJnant referred to the tariffs on file with the com- 
mission, and exhibited tables illustrating the alleged discrimination, 
and the unlawful character of the rates complained of in other re- 
spects. The complainant prayed for an order requiring the respond- 
ents to cease and desist from said violations of the act to regulate 
commerce, and that they be required to transport property to Chat- 
tanooga from Eastern seaboard points at such rates as the commis- 
sion might décide to be just, and also that such order require the 
respondents to cease transporting property from Eastern seaboard 
points to the cities of Nashville and Memphis for lower rates of 
freight than they charged for transporting like property to the city 
of Chattanooga; and there was also a prayer for such other and fur- 
ther relief as tlie commission might deem necessary to grant relief 
to the merchants and manufacturers of Chattanooga. Notice was 
given to the respondents of the filing of this complaint, and most of 
the respondents appeared and answered, setting up varions défenses, 
the détails of which It is unnecessary to go into, it being sufflcient for 
the présent purpose to say that the answers put in issue the question 
whether the rates charged by the companies on through freight from 
Eastern seaboard points to Chattanooga were unjust and unreason- 
able in themselves, and also the question whether the circumstances 
and conditions affecting rates at Nashville and Memphis on through 
freight were so far diSsimilar from those existing at Chattanooga as 
to justify them in making to the three cities the relative rates com- 
plained of. 

A hearingiwas had, and testimony taken, before the commission, 
and the commission, after having fully heard the counsel for the 
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complainant and for many of the various railroad companies, announ- 
ced its décision upon the matter of the said complaint on Deceikber 
30, 1892. Its conclusion was that the complaiùt was sustained, upon 
grounds and reasons hereafter to be referred to, and thereupon the 
commission ordored and required the respondents to "cease and de- 
sist from making, enforcing, or receiving any higher rates for such 
transportation aforesaid to Chattanooga than are or may be at any 
time accepted by them for like transportation to Nashville." The 
respondents were notiâed of the order, but refused to comply with 
it, whereupon the commission applied to this court, sitting in equity, 
under the sixteenth section of the act to regulate commerce, pray- 
îng that the court should, by proper process, restrain the respondents 
from continuing the violation and disobedience of the order of the 
commission. Notice was given to the respondents of the flling of 
the pétition, and many of them appeared and answered. Each side 
took further proof, and the case was flnally submitted to the court 
on the report and opinion of the commission, and further testimony 
taken in this court. 

From this outline of the history of the proceedings it is seen that 
the matter has been pending for a long tirae. and it might havé hap- 
pened that some change of circumstances should hâve taken place 
between the making of the complaint to the commission, and the 
final submission of the matter to the court. But the additional tes- 
timony above referred to has beén quite recently taken, and seems to 
indicate that the circumstances remain substantially as they were 
in the beginning, and the case has been argued and submitted hère 
without any référence to a change in the conditions existing at the 
présent time. It is therefore proper to assume that there is nothing 
in the delay which has occurred to affect the conclusions which 
should be reached upon the original complaint. 

The case has been f ully and elaborately argued, not only at the 
bar, but in the briefs which hâve been since submitted. At the 
hearing it was intimated by the court that in the investigation it 
must make it would be important to consider whether the commis- 
sion had, in reaching its conclusion, refused to consider and give 
due effect to the différence in the conditions existing, respectively, at 
Nashville and Chattanooga affecting the subject of through rates, 
and among them compétition between carriers taking freight to and 
from the former place, and that this might be considered in determin- 
ing whether the order which it had made was a lawf ul one. But upon 
further référence to the provisions of section 16 of the commerce act and 
the décisions of the suprême court construing them it appears very 
clearly that the scope of the power and duty of the court is wider 
than that thus indicated. By that section it is provided that upon 
an application by the commission to the circuit court of the United 
States for a mandate requiring obédience to an order of the com- 
mission, and notice of such application to the common carrier re- 
fusing such obédience, the court shall proceed to hear and détermine 
the matter speedily as a court of equity, without the foriûal plead- 
ings and proceedings customarily e;mployed in such courts, but in 
such manner as to do justice in the premises. "And to this énd such 
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court shall hâve power if it think fît to direct and prosecute in sucb 
mo;de and by such persons as it may appoint ail such inquiries a» 
thè court may think needful to enable it to form a just judgment in 
the matter of such pétition, and on such hearing the flndings of fact 
in the report of said commission shall be prima facie évidence of the 
matters therein stated." Thëreupon the court, if it shall flnd, upon 
ail the matters before it, — "the whole body of the évidence," — that 
the order was a lawful one, and has been disobeyed, is required to 
issue its mandatory process to compel the observance of the order. 
Under thèse provisions it has been held that the court is not re- 
stricted in its inquiry to the flndings of the commission either as to 
the law or fact on any of the questions involved, but proceeds to dé- 
termine ail such questions for itself, giying due effect to thè flndings 
of fact by the commission as prima facie évidence of the facts re- 
ported. 

It will thus be seen that whether the commission should or should 
not hold as a matter of law that it could accord to the railway carriers 
the priyilege of flxing their rates upon considération of the differing 
conditions, such as compétition at a given point from other carriers 
yrluo are likewise amenable to the law, such conclusion would in no 
wise affect the duty of the court to inquire and détermine whether the 
railway carriers had such privilège or not, and, if it should be held that 
such privilège existed, to give efifect to it as one of the grounds of its 
décision. The flndings of fact made by the commission are only prima 
facie évidence. The court may direct further évidence to be taken; 
and,; if it shaU finally appèar that the facts are otherwise than as re- 
ported,, the court would be governed by the facts as found by itself in 
forming its. judgment. In the présent case the commission put its 
order upon the ground that the défendants had not the right, in view 
of the fact that no previôus authority had been given by the commis- 
sion to exercisie that privilège, to départ from the rule against charging 
more for a short than for a long haul, because of a différent condition 
arising from the compétition at Nashville by other carriers, part of 
whom were railroad companies, engaged in through traflfic with the 
Ëast. In this undoubtedly it was iii error. The contrary doctrine is 
now well established. But this error is not material. The légal rea- 
son given may be wrong and the order right if, upon the facts, the 
latter should be found by the court to be warranted by law. Nor would 
it affect the duty of the court if the conimission had founded its order 
upon one provision of the act, and the facts brought the case withtn 
some other. The question, therefore, is whether the order made was a 
la=çrtÇul one in the *circumstances as they are made to appear. Now, I 
think that np one can read thèse schedules flxing the rates of through 
traffle from the seaboard ;to Chattanooga, and to Nashville and Mem- 
pjiis ^rough Chattanooga, without being instantly àn.d étrongly im- 
presgedthat there is somp,thing wrong in the principtè on whiçh such 
rates are adjustéii, and tbàt the equalii:y which the commercé act. Was 
§napted jto .^equre bas been utterly disrégarded. It appears froim ttie 
record that ti^e, through rates fpr fi'eighf ifrom New York and Boston 
to Çhattanpog^, ^Nashville, and liemphiB, respectively, whiçh are com- 
plamei of, àrè as follows: 
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First Class: 

To Chattanooga $1 14 

To Nashville (151 miles furtlier on) 91 

To Memphis (310 miles beyond Cliattanooga) 1 00 

Second Class: 

To Ohattanooga 98 

To Nasbviile 78 

To Memphis ^ 85 

Thlrd Class: 

To Ohattanooga 80 

To Nashville , 60 

To Memphis 63 

Fourth Class: 

To Ohattanooga 73 

To Nashville 42 

To Memphis 45 

Flfth Class: 

To Ohattanooga 60 

To Nashville S6 

To Memphis , 38 

Sixth Class: 

To Ohattanooga , 49 

To Nashville 31 

Tp Memphis 35 

Froin this it appears that, comparing the rates to Ohattanooga and 
Nashville, although the distance to Ohattanooga is 151 miles less than 
to îïashville, the charge on flrst-class freight to the former place is: 25 
I)ër cent, higher than to the latter, on second class it is 26 per cent, 
higher, on third class it is 43 per cent, higher, on fourth class it is 74 
per cent, higher, on fifth class it is 67 per cent, higher, and on sixth 
class 58 per cent. If the charges are reckoned by mileage, they are 
about 100 per cent, higher on freight of the three lower classes fropi 
New York to Ohattanooga than they are to Nashville, and over 67 per 
cent higher in the aggregate of rates for ail the classes. The resuit is 
that tbe merchants of Ohattanooga can ship their goods from the East 
through to Nashville on the Nashville rate, and then ship them back 
to Ohattanooga on local rates at less cost than the charges on an orig- 
inal shipment direct to Ohattanooga. The natural resuit is that the 
merchants and tradesmen of Nashville can undersell the merchants and 
tradesmen of Ohattanooga in much of the commercial sphère of the 
latter place, for the Nashville people can ship directly to the points 
tributary to Ohattanooga; and the évidence shows it is the practical 
resuit. There is évidence also tending to show that the commercial 
business of Ohattanooga has for years been stagnating. It may be, 
and probably is, true that this is in part due to other causes ; but, con- 
sidering that no small part of the value of goods shipped over the long 
distance from the Eastern markets to Ohattanooga is represented by 
the freight rates it has borne, it would be manifest, without othgi^ évi- 
dence, that the great disparity of rates above shown would go far to 
crush out the commercial life of a city so heavily burdened. 

Oomparison of the rates to Memphis and to Ohattanooga is not sq 
important in the présent case, because, as is said by the commission, 
the greater proximity of Nashville to Ohattanooga renders the question 
between the two last-named places the leading issue. Nevertheless, a 
référence to the Memphis rate is of value in determining whether the 
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rates to Chattanooga are reasonable rates, it appearîng that, though 
tlie distance is nearly ône-f liird greater tlian to Chattanooga f rom the 
East, rates are accepted for the Memphis business considerably less 
than those at Chattanooga. The rate per mile of transportation shows 
a great disparity, and this disparity goes in bulk, or nearly so, into the 
profits. It is conceded that the compétition at Nashvijle should be 
taken into account, though my impression is strong that the compéti- 
tion arising from the rather limited navigability of the Cumberland 
river is made much more of than the real facts justify. Without much 
regard tô the m'atter of rates, the carriage of freight by the navigation 
of such streams as the Cumberland has been almost entirely discon- 
tinued in récent years. The delays, the hazards and uncertainties, 
which attend the navigation of such rivers, hâve induced shippers to 
greatly prefer and to rely upon transportation by rail, It is conceded 
also that the raUroad companies hâve a just right to insist that their 
interests and those of the stockholders who hâve invested their money 
in the business should also be considered; and the court, in my opin- 
ion, woùld not be faithful to its duty if it should ignore those interests, 
or deuy them légal protection. But, on the other hand, the just claims 
of the public, and especially the relative rights of communities and 
th6 individuals who constitute them, to the public service undertaken 
by comhion carriers, must be also taken into account and protected. 
Ali thèse things are to be put in the balance, and to each party should 
be given its right according to the facts as they appear in every case. 

The duty which the court owes to the public is surely not less than 
that whieh it owes to the carriers. It is admitted by the court that 
rate-màking is the peculiap province of the carriers, and their sched- 
ule should not be interfered with by the Commission or the courts 
unless they are against conscience; and by that I mean a conscience 
jnstrùcted and regulated by the law. But it is to be remembered 
that the railroad business of thè cOuntrjf is cdnducted by able men, 
animatèd, as it is right to suppose, with the désire to promote the 
interests of those whom they serve. Further, to promote the effl- 
ciencyof their work, the ofâcers of the varions companies hâve their 
associations for the purpose of comparing, studying, and adjusting 
the rates of trafQc on their several Unes. In the absence of the 
bther party, they hâve everything their own way. It wûuld be ex- 
pecting something not encountered or expected in other branches of 
business' if we anticipated that they would assume a judicial atti- 
tude totyards those with whom their business is to be done. And so 
it is liable to happen that in devising a scheme of rates to compensate 
for ihe moderate profits on some part of their traffic which is affected 
by compétition, by heavier rates on other parties, and at places 
where they are not so affected, injustice may be done in the dispropor- 
tioh'of the burden laid upon the différent communitie^. J^nd. that 
is what I think has happened hère. There is in this no impeachment 
of the intégrity of any one. It is not a question of intention, how-. 
ever, but is whether the thing done is in contravention of the stat- 
ute. Conceding that. some allowance should be made for the Condi- 
tions at Nashville and'the rigor of the raie of the long and short haul 
clause of the fourth section moderated to some extent, as it was held 



INTEBSTATE COMMERCE COMM'N V. EAST TENNESSEE, V. & G. EY. CO. 113 

might be done in the case of Interstate Commerce Commission v. 
Alabama Midland Ry. Co., 168 U. S. 144, 18 Sup. Ct. 45, the dispro- 
portion in the présent case is too gross. If, for such causes as existed 
hère, such unequal charges can be made along the same line of traffic, 
the inévitable resuit must be that the commerce act will prove of no 
value, and the leading principle of the common lâw relating to the 
same gênerai subject will be dverthrown. The railroads cover the 
country like a web. Only the unproductive and inaccessible places 
are isolated from their routes. Thè places where they meet and 
cross each other, and thus come in compétition, are almost innu- 
merable. They are thickly located in ail the commercial parts of the 
country. If the fact of such compétition is allowed to become a 
dominating factor in fixing the relative charges of transportation 
to the différent places along the lines, those communities where 
there is no compétition must be blighted by the disadvantage with 
which they are burdened, and the favored places grow prosperous 
in the sacrifice of others. Counsel for the respondents, aller noting 
the wider distance between compétitive points in the southern por- 
tion of the country, says: 

"It is not unusual for a Southern railroad to run for a hiindred miles from 
one compétitive point to another, where the intervening territory is very poor, 
and sparsely settled. The distance between such compétitive points is so great 
that It 1» practlcable for railroads to make a greater charge for a shorter than 
for a longer haul." 

With this as the rule in adjusting rates, it seems certain that the 
poor places must become poorer, and the localities more sparsely set- 
tled than ever. At least, this would seem to be the very probable 
tendency. And although I must express an opinion upon a mère 
question of policy for the carriers with much diffidence, I am very 
strongly inclined to the belief that their interests would, in the long 
run, be better promoted by adhering more closely to the rules of the 
statute than was done in the présent case, or is likely to be done 
under the practice which their counsel endeavors to justify. And 
public policy would also be advanced by the opposite course not only 
in the encouragement which would thus be given to the distribution 
of commerce and population, but also in extending that equality of 
privilège which it is one of the prime objects of législation to pro- 
mote. I am aware that thèse observations may be thought some- 
what gênerai. But the subject must necessarily be treated on broad 
lines. The commerce act is drawn upon such, and the matters above 
referred to touch and deeply affect the considération of cases of this 
character. 

The duty devolved upon the court by this act is new, and somewhat 
difiScult. In my opinion, it can be most wisely and proûtably dis- 
charged by estimating the spécial facts of each case in the light of 
the gênerai principles which congress has embodied in the law. No 
test is given by the act for determining the extent or nature of the 
dissimilarity of conditions which will make it "substantial," and the 
question is left to be determined in the flrst instance by the com- 
mission, and ultimately by the court upon each case as it arises. 
There is nothing singular in this, It is another and new instance 
85F.-8 



of quçstioM^for whieh the la^v furnishesi no definite-tesl;, ,j,Epr exanai 
pie: Wbere negligencein tbe managem^ent of a raiirQa4 if j-mpAted, 
and légal Uability issougM to be charged tiiereon, the issue is;^ feroad 
one, and its détermination piust dépend. upon the application of a 
gênerai test; and it must happen that judges and juries who are 
called to décide the questiop arje much less familiar with the détails 
of the business ^nd the requirements of safe managemeut than those 
who, from many years' expérience, hâve become expert insuch mat- 
ters. And so, where questions of reasonableness are presented, or 
other like questions of a gênerai character. But there is a necessity 
that such questions be decided, and the courts and juries are dele- 
gated to décide them, however much of skill and experiçnce may be 
involved in the controversy or the solution of it. As the circum- 
stances vary inflnitely and cpnstantly in the course of such business, 
it would seem that congress must hâve intended somethjng unusual 
and peculiar, out of the ordinary course, not ordinarily incident to 
the business, as that which ^vould create a substantial dissimilarity; 
for otherwise the vast bulk of transportation vvfould not be subject 
to the rule at ail. The case of Interstate Commerce Commission v. 
Alabama Midland Ey. Co.,,a,bove cited, is much relied upon by coun- 
sel for the railroad companies as giving warrant for the discrim- 
ination made in the présent case, but the suprême court in that case, 
while reafBrniing the doctrine that compétition between railway 
carriers might, and frequently ousrht to, be considered in adjusting 
rates under the long and short haul clause, yet took pains to prevent 
the inference from its opinion that it should be regarded as a con- 
trolling considération. In that case the discrepancy in rates was 
slighter thaïi that hère shown, and the compétition was by water 
transportation on a great river, navigable at ail seasons of the year, 
and opéning into the Gulf. Both the courts below had concurred 
in holding that the commission was wrong in thinking the disparity 
of charges was too great in view of the facts, and the suprême court 
did not flnd sufflclent reason for reversing their decree. 

It is assumed in argument by counsel in making défense that the 
rates to Chattanooga arejust and reasonable in themselves. This, it 
is said, is conceded, and upon thé premises it is.urged, in substance, 
that the public at Chattanooga has no right to complâin if the respond- 
ents lower their rates to Nashville. In one sensé, this is true. But 
the suggestion is fmitful of other ' considérations. The question 
whether the rates are jùst and reasonable' in themselves is in some 
measure a relative one; that is to say, it may be tested by a comparison 
of the particular rates with those accepted elsewhere for a similar ser- 
vice, and whether the instances thus employed are or are not such as 
by their relation to the case in hand are subject to the opération of 
some other provision of the commerce àct, is iramaterial. Besides, 
I think the question of the justness and reasonableness of rates under 
the flrst section is colored by the other provisions of the law, and by 
the gênerai policy of the Whole enactment, which is to effect the equai- 
ity of charges. And, at ail events, it seems to me clear that the charges 
accepted for a longer haul may be referred to for the purpose of con- 
BÎdering-the reasonableness ôf the chargea made for the shorter haul. 
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Such comparisons are applied to every other kind of business, and the 
fact that there may be compétition in such business would not be a 
controlling considération, for tbe presumption would always be that 
tke compensation charged for the service or thing is sufQcient to be 
reasonable. The presumption is not, of course, a eonclusive one, but 
would seem a fair one, in the absence of spécial circumstances. It is 
not according to my understanding that it is conceded that the rates 
to Chattanooga are just and reasonable in themselTes. The contrary 
is alleged in the complaint made to the commission and the view of 
the latter seems to hâve been otherwise, though its order is not put 
upon that ground. If, as I gather from the testimony, the through 
rates to Nashville afford a fair profit to the carriers, whether the North- 
ern trunk Unes or the respondents (and it is reasonable to suppose they 
would not engage in the business without it), there is substantial 
ground for contending that the same charge for carrying freight from 
the East to Chattanooga would afford a reasonable profit, and would, 
therefore, be a reasonable charge. If the respondents are allowed, as 
they are by the order of the commission, to make the same charge for 
carrying to Chattanooga as for carrying to Nashville, the rate, having 
regard to the différence in distance, would be about 16| per cent, 
higher to Chattanooga than that which they charge to Nashville, and 
the percentage is an incrément of the profits. It may be modifled 
slightly by circumstances, none of which are perceived, however, of any 
importance. If railway carriers engage in a compétitive struggle for 
business at a place where they meet, and underbid each other or other 
carriers to a point which is not in itself remunerative, can they tum 
back on the Une, and, taking advantage of the conditions existing at 
other localities, arising either from the fact that there is no opportunity 
for compétition, or from the fact that by concert of the carriers there 
is none, charge such rates for the shorter haul as shall make good their 
lack of profits in compétitive business, and even up the profits on their 
whole business to the point they set before themselves as reasonable? 
To the proposition thus roundly stated, no doubt counsel for the car- 
riers would say that they could not contend for it. And yet this is 
the resuit reached by the not very indirect steps of the argument. And 
the proposition itself cannot be admitted without "tearing up by the 
roots" the whole scheme of the commerce act. This is one of the con- 
sidérations tending to minimize somewhat the privilège arising from 
compétition. In this connection, and as bearing upon the subject now 
under discussion, it is proper to observe with référence to the consid- 
érations resuMng from a comparison of the volume of trafiQc between 
the seaboard points and Nashville that it appears to be about equaUy 
divided between the Northern and Southern lines. 

In the full and elaboraté brief of counsel for the railways several 
reasons are advanced why it' would be difficult to sd readjust the rates 
as not to discriminate against Chattanooga. Attention bas been given 
to ail of them. But none of them, in my opinion, rests on any sufiS- 
cient ground, or constitutes any valid justification. One of thèse rea- 
sons is so striking and signiflcant that it deserves «pecial considération. 
It is urged that the Louisvîlle & Nashville Railroad Company is vitally 
interestèd in niaintaining the commercial importance of Nashville, and 



116 , , 85 FEDERAL REPORTER, 

cannot, with due regard to that purpose, so adjust the rates at that 
place as to ejuable the respondeats to do otlierwise than discriminaté 
against Chattanooga. But it appears tlia.t that company owris and 
Controls a majority of the stock of the Nashville, Chattanooga & St. 
Louis Eallway Company, the respondent carrier which constitutes that 
part of the through lines which extends from Chattanooga to Nashville, 
and fixes the rates for that road. It is therefore in a position to insure 
to Nashville such concessions as to advance its f avoring purpose with 
référence to that city. It really has no compétition there unless it be 
from the navigation of the Cumberland river. Keferring again to that 
feature of the case, compare the situation of Chattanooga with that of 
Nashville in that regard. The former is only 448 miles by rail from 
the terminus of water transporta tien at Charleston, and less than that 
from Savannah, both of which places hâve uninterrupted communica- 
tion by steam and sail with New York and the other Northeastern sea- 
board cities. The route is not more circuitous by either place from 
the east to Chattanooga than by the Cumberland river to Nashville. 
The rail portion of the latter route is very much greater than that of 
the route to Chattanooga when the transportation is partly by rail and 
partly by water. Chattanooga is so much better situated in its rela- 
tion to the Eastern ports, if it is allowed the legitimate beneflt of com- 
pétition by water transportation, that it is very difficult to find any 
just reason why the charges to that place should be so out of proportion 
to those at Nashville. Chattanooga, too, has more railroads. They 
might compete there if they would. They do not think it to their inter- 
est to do so. And thus it is that Chattanooga, with a location nearer 
to the Eastern seaboard ports, and having many more railroads than 
Nashville, is yet denied the beneflt of that advantage by reason of the 
compétition at Nashville of one railroad with the navigation of the 
Cumberland river, an élément of trifling importance when compared 
with the transportation by sea on the route to Chattanooga. The 
natural advantages greatly favor the latter place. In my opinion the 
faculty of rate-making has hère completely frustrated the law. The 
scope of the statute is universal, and ail the public in every part of the 
country is entitled to enjoy its beneflts. Nor is it a pièce of shreds 
and patches with large rents for great mischiefs to flourish in. Now, 
the purpose to increase the commercial prosperity of Nashville is in 
itself a laudable one, and the court would be far from having any in- 
clination to obstruct it when it is pursued in a lawf ul way. It is to be 
hoped and believed, however, that the carriers will be able to find a 
way to remedy the injustice of the présent situation without préjudice 
to any beneficent purpose towards Nashville. But it is a hard meas- 
ure of justice to Chattanooga if the upbuilding of the one city is to be 
done at the charge of the other, by selecting the latter as one to bear 
the oppressive rates which shall go to make up for the moderate rates 
charged at the former. Moreover, the reason given shows the estimate 
which railway carriers themselves hâve of the effect of their freight 
rates upon the commercial prosperity of the localities subject ta them. 
Many topics connected with the subject of schedule-making hâve 
been thoroughly and ingeuiously discussed. The paths of ail thèse 
arguments submitted lead to thèse results: The conditions at Nash- 
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ville are dissimilar to those of Chattaiioop;a. This fact suppresses 
th.e long and short haul provision and justifies discrimination. The 
extent of tke discrimination must be confided to the judgment of the 
railway offlcals, whose ability and expérience best qualify them for 
the task. Nowhere in the argument is there any concession or sug- 
gestion of any conclusion other than this. AU avenues leading else- 
where are carefuUy closed. If this be the ground upon which we 
corne, there is nothing for the commission or the court to do but to 
take notice of the fact that the conditions are dissimilar, and abandon 
ail further inquiry. Of courge, it is fundamental that no such propo- 
sition as this can be admitted, whether we consider the case under 
the third or (as I think) under the fourth section of the act. Congress, 
after prescribing certain rules and régulations for such business, and 
to guard against unfair and unjust discrimination in the making of 
rates, provided a commission, and charged it with the supervision 
of the conduct of railway carriers, and with the duty of requiring 
and enforcing compliance with the rules and régulations of the act. 
To secure judicial inquicy and détermination of questions between 
the commission and the carriers arisinp' in the course of business, 
and process adapted to give effect to such détermination, jurisdiction 
was estabUshed in the circuit courts for those purposes. Congress 
must be presumed to hâve under stood that the courts would not be 
so adept as the carriers in the intricacies of schedule-making and the 
adjustment of rates, but it nevertheless committed the ultimate power 
of determiaing right and justice in such matters to such measure of 
Sound judgment, good sensé, and just discrimination as it assumed the 
courts might possess. This is ail that can be invoked, but to this the 
public as well as the carriers are undoubtedly entitled. I hâve else- 
where indicated my opinion to be, in substance, that the question 
coming before the courts can best be decided up«n a fleld somewhat 
removed from the labyrinth of the détails of tariff schedules, and 
in more unobstructed view of the larger and more controUing facts 
of the case. I am aware that the commission in December last, in 
announcing its opinion in the case of Savannah Bureau of Freight & 
Transportation v. Charleston & S. Ey. Co., evidently disheartened by 
the adverse rulings of the suprême court in récent cases, — more espe- 
cially those of Interstate Commerce Commission v. Cincinnati, N. O. 
& T. P. Ry. Co., 167 U. S. 479, 17 Sup. Ct. 896, and Interstate Com- 
merce Commission v. Alabama Midland Ry. Co., 168 U. S. 144, 18 Sup. 
Ct. 45, — seems to give up section 4 as of no force or effect in any case 
where the conditions are not "substantially similar." After referring 
to its former holding that compétition between carriers subject to the 
statute did not create such dissàmilarity of conditions as would justify 
discrimination, the commission goes on to say: 

"Since then, however, the suprême court of the United States, by Us déci- 
sion in the case Interstate Commerce Commission v. Alabama Midland Ry. 
Co. (decided Nov. 8, 1897) 168 V. S. 144, 18 Sup. Ct. 45, bas determined tbat 
this view of tbe law is erroneous, and that railway compétition may create 
such dissimilar oircumstances and conditions as exempt the carrier from an 
observance of the long and short haul provision. Under this Interprétation 
of thé law, as applled to the facts found in this case, we are of the opinion 
that the charging of the hlgher ratç to the intermediate points, as sut forth, 
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is not obnoxious to the fourth section. The section déclares that tlie carrier 
sliall not maJîe tlie higher cliarge to the nearer point under 'substantially simi- 
lar cîrcumstances and conditions.' If the conditions and circumstances are 
not substantially slmilar, then the section does not appiy, and the carrier is 
not bound to regard It in the mailing of Its tariffs." 

Now, I do not understand that sucli a conclusion follows from that 
décision. On the contrary, I suppose that when a violation of the 
long and short haul provision is charged, compétition is one of the 
éléments -which enter into the détermination whether the conditions 
are simîlar, and, if dissimilarity is found, then the further question 
arises wheÛier the dissimilarity is so great as to justify the discrimi- 
nation vl'hich is complained of. The language of the act ought not 
to be tied up by such literal construction. If it were, then if it should 
be found that the dissimilarity of conditions is really in favor of the 
locality discriminated against, the provision would not apply,— a resuit 
contrary to the manifest intent. In other words, my opinion is that 
the restraint of section 4 is to be applied upon the scale of comparison 
between the dissimilarity of conditions and the disparity of rates, and 
that it is compétent under that section to restrain the exaction of 
the greater charge for the shorter haul, although there may be a sub- 
stantially dissimilarity of conditions, provided the dissimilarity is not 
so great as to justify the discrimination made. But the long and short 
haul clause is only one of the spécifie provisions employed for the gên- 
erai purpose of the act. The third section underlies the fourth, and 
supplies the principle on which it resta; so that, if the literal con- 
struction referred to be put upon the fourth section, the case would 
still be exposed to the third section, which forbids undue préférence 
to one locality pr the subjection of another to any undue disadvantage. 
With respect to the power of the court to deal with the order of the 
commission, counsel for the respondents refer to the opinion delivered 
by me in the case of Interstate Commerce Commission v. Détroit, Gr. 
H. & M. Ry. Co., 57 Fed. 1005, that, having regard to the language 
of the sixteenth section of.the commerce act in prescribing the duty 
of the court to enforce the order of the commission if it is found to 
be lawful, and the lack of any words conferring authority to enforce 
any order other than that, the court was not vested with power to 
enforce any other order, even thoiigh it might be of opinion that some 
other order would be more appropriate. And this, as is said, was the 
view of the court of appeals of this circuit in the same case on appeal. 
43 U. S. App. 308, 21 C. C. A. 103, 74 Fed. 803. Counsel for the 
commission contends that the suprême court in the Alabama Midland 
Railway Case expressed a différent opinion, and that, therefore, the 
court is at liberty to mold the order of the commission to conform to 
the view which the court might think necessary "to do justice in the 
case." It seems somewhat doubtful whether the suprême court in- 
tended to pass upon this question, though possibly the language of 
thie opinion may be susceptible of the construction contended for. 
Mr, Justice ShiraS, in delivering the opinion of the court, said (168 U. 
S., at page 175, 18 Sup. Ct., at page 52) : 

"It has been tiniformly held by the several circuit courts and the circuit 
courts of appeal, in such cases, that they are not restricted to the évidence 
adduced before thé commission; nor to a considération merely of.the power 
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of the commission to make the particular order under question, but tliat addi- 
tional évidence may be put in by eitber party, and that the duty of ; the court 
is to décide, as a court of equity, upon the entire body of évidence." 

If the construction of this iaiiguage contended for by counsel for 
the commission is correct, it must rest, I should présume, with défér- 
ence, upon the ground that the provision requiring the court to make 
such détermination upon the facts as shall be just should be read in 
connection with the provision requiring the courte if it finds the order 
lawful, to issue proper process for its enforcement, and that, vyhen so 
read, the meaning, is that the court shall enforce the order with such 
modiiications as it shall deem just, though probably not an entirely 
new and différent order. But it does not appear to me to be neces- 
sary tq détermine how this is. It is now settled that the commission 
has no power by its order to fix rates, "either maximum or minimum 
or absolute." So neither has the court. If, therefore, the court had 
power to vary the order, it would still be restricted to the making an 
order enjoining the continuance of an unlawful practice. And this 
is the character of the order which the commission has made. The 
case is not one to which the second section is applicable. The incli- 
nation of my opinion is that the complaint made to the commission 
is sustained upon the flrst section of the act, but, as I am entirely sat- 
isfled that the practice complained of is in violation of the third and 
fourth sections, my judgment will proceed upon that ground. Al- 
though the reasons given by the commission do not in ail respects 
correspond with the Yiew hère taken, my opinion is that upon the 
facts the order made is a just and reasonable one, and as near to my 
own sensé of the justice of the case as any the court could devise and is 
at liberty upon this record to make, construing the order, as I do, to 
require the respondents to desist from charging a higher rate to Chat- 
tanooga than is chargea or shall be chargea to Nashville. Some 
range of discrétion is undoubtedly vested in the commission in respect 
to the mode in which the provisions of the act shall be enforced. 
And so, upon like reasons, the court has a similar équitable discrétion 
when a case is brought before it, and the question is presented whether 
the order is a right one, and fairly due upon the facts of the case. 
This is the plain inference from the language of the sixteenth section, 
which confldes to the court in broad terms the power of determining 
what is jast in the premises. 

It is urged that the enforcement of this order will disturb the whole 
scheme of freight rates in a wide section. I am fully conscious of 
the responsibility T must assume in giving effect to the order, though 
my expectation is that the companies will flnd less difflculty in cdnform- 
ing to the order than their counsel seems to fear. But, however that 
may be, the duty of the court to right the injustice encountered is 
plain. Surely, it canilot bè contended that the rights of one com- 
munity can be so entangled by a system of rates affecting many oth- 
ers also that justice cannot be done when those rights are denied or 
withheld. The prayer of the pétition of the commission is granted, 
and an order for process in accordance therewith will be entered. 
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LYON, POTTER & CO. v. FIRST NAT. BANK OF SIOTJX CITY, lOWA. 

(Circuit Court of Appeals, Eighth Circuit January 3, 1898.) 

No. 919. 

1. BiLLB AND Notes— Accommodation Indoesement. 

The lowa statute havlng declared that the blank Indorsement of a promis- 
sory note by one net a payée, indorsee, or assignée thereof is a guaranty of 
payment (McCIain's Code, §-3265), a note bearlng such an indorsement is 
notice to any one discounting it tliat the indorser is presumably a mère 
accommodation indorser, without considération, and hence a mère guarantor. 
This presumptlon, however, may be rebutted l'y showing that such indorser 
in fact received a considération. 

2. Same-— Accommodation Indorsement by Coeporation— Ultra Vires. 

An accommodation indorsement for the sole beneflt of another is ultra 
vires of a commercial corporation. But if the indorsement is shown to be 
partially for its own benefit, as for the purpose of enabling its créditer to 
raiae money to be partially used In discharging its debt, the corporation will 
be estopped, after receiving the money, to deny the validity of its contract. 
S. Bamb— Tkansfer without Indorsement — Défenses. 

A bank discounting a note not indorsed by the payée takes It subject to 
ail défenses, though such Indorsement was omitted by mistalîe, and was 
supplled after the paper matured. 

In Error to the Circuit Ciourt of the United States for the Southern 
District of lowa. 

This was an action brought by the First National Bank of Sioux City, the 
défendant In error, against Lyon, Potter & Co., a corporation, the plaintiff in 
error, upon a prpmissory note of $5,000, made by C. H. Martin Company, a 
corporation, payable to the order of 0. H. Martin, indorsed by Lyon, Potter & 
Co., and then discoimted by the bank at the request of Martin. The défense of 
Lyon, Potter & Co, was that Its indorsement was made for the accommoda- 
tion of 0. H. Martin, without considération, and that this indorsement was be- 
yond its powers, and beyond the powers of Its treasurer, E. A. Potter, who 
signed its name; that C. H. Martin did not indorse h!s name upon the note until 
after Its maturity; and that the bank had notice that its Indorsement was for the 
accommodation of Martin before It diseounted the note. The bank replied to 
this défense that George W. Lyon and E. A. Potter were the active stockholders 
and managers of Lyon, Potter & Co., which was a commercial corporation, 
whose principal business was the selling of pianos and other musical instru- 
ments; that to Increase the business of this corporation Lyon and Potter organ- 
ized the corporation called the C. H. Martin Company, wlîose sole business was 
to sell in the state of Minnesota the musical instruments furnished to It by 
Lyon, Potter & Co.; that Lyon and Potter owned or controlled ail the stock 
of this corporation; and that the proceeds of the discount of the note in suit 
were paid over to the plaintiff in error, which thus obtained the beneflt of its 
Indorsement. At the trial the plaintiff in error established the fact that Mar- 
tin did not Indorse his name upon the note until after its maturity. Tiiere was 
aiso évidence tending to show thèse facts: The C. H. Martin Company was a 
corporation selling musical instruments at St. Paul, which had issued capital 
stock to the amount of $10,000. Lyon held $5,000, Potter $500, and Martin 
$4,500 of this stock, and Martin was the président and Potter was the secre- 
tary and treasurer of the corporation. Potter was also the treasurer of Lyon, 
Potter & Co., and the offlcer of that corporation who had the power to make 
and Indorse commercial paper in its behalf in the ordinary course of its business. 
About the Ist ôf each month, Martin, who was fengaged in managing the busi- 
ness of C. H. Martin Company at St. Paul, made a statement to Potter, who 
was engaged In conducting the business of Lyon, Potter & Co. at Chicago, of 
the amount of the liabilities of C. H. Martin Company, and the dates when its 
debts matured. About May 2, 1891, Martin visited Chicago, and there told 
Potter that $5,000 would be required to pay the liabilities of C. H. Martin Com- 
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pany, whlch were maturlng about the Ist of that month. Fifteen hundred 
dollars of this amount was due upon a promlssory note which had been previously 
made by C. H. Martin Company, and Indorsed by Lyon, Potter & Oo., and 
wbich was payable at Sloux City, in the state of lowa; and $2,000 of it was 
owing to Lyon, Potter & Co. on the current account o£ 0. H. Martin Coinpany. 
C. H. Martin Company had no money to pay thèse maturlng obligations. Pot- 
ter asked Martin if he thought he could borrow this $5,000 of the First Na- 
tional Banlî of Sioux City upon a note made by C. H. Martin Company, and in- 
dorsed by Lyon, Potter & Ce, and Martin replied that he thought he could do 
so. Thereupon the note in, suit was made by C. H. Martin Company, was in- 
dorsed by Lyon, Potter & Co., and was taken by Martin to Sioux City, where 
he met the cashier of the défendant In error, told hlm that there were notes of 
C. H. Martin Company, indorsed by Lyon, Potter & Co., falling due, and 
that the C. H. Martin Company owed Lyon, Potter & Co., on account an amount 
which he expected *to pay eut of the proceeds of this note, and asljed him to 
hâve the défendant in errer discount it, to enable him to malce thèse pay- 
ments. The cashier granted his request, and eut of the proceeds of the dis- 
count of this note which he obtained from this bank Martin paid the note for 
$1,500 made and indorsed by the same parties as this note, paid Lyon, Potter 
& Co. $2,000 on account of the indebtedness of C. H. Martin Company to it, and 
used the remaining $1,500 in paylug other debts of his corporation. When he 
discounted the note he intended to indorse It, and the bank supposed he had 
done so, but in fact he did not do so until about 10 days after the note became 
due. At the close of the trial the jury returned a verdict for the bank, and 
the writ of error challenges some of the rulings of the court upon this trial. 

William Connor (James B. Weaver, Jr., on the brief), for plaintifE in 
error. 

Joseph S. Lawrence (J. H. Swan, C. M. Swan, A. B. Cummins, James 
P. Hewitt, and Craig T. Wright, on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The blank indorsement of a promlssory note by a party who is 
neither a payée, indorsee, nor assignée thereof is declared by the stat- 
utes of the state of lowa to constitute a guaranty of the payment of 
the note by the indorser. McClain's Code of lowa, § 3265. Lyon, 
Potter & Co. therefore appeared to be an accommodation indorser 
or guarantor of the payment of the note in suit upon the face of the 
paper. That note, when it was presented to the bank for discount with 
this blank indorsement upon it, must, in view of the statute of the state 
of lowa to which we hâve referred, be deemed to hâve been notice to 
the défendant in error that the presumption was that Lyon, Potter & 
Co. was an indorser of the note without considération for the accommo- 
dation of another, or a mère guarantor of the payment of the note. 
Bank v. Remsen, 158 U. S. 337, 344, 15 Sup. Ct. 891; Bloom v. Helm, 
53 Miss. 21; Hendrie v. Berkowitz, 37 Cal. 113; Stall v. Bank, 18 
Wend. 466; Overton v. Hardin, 6 Cold. 375: Lemoine v. Bank, 3 Dill. 
44, Ped. Cas. No. 8,240; Erwin v. Shaffer, 9 Ohio St. 43; 1 Daniel, Neg. 
Inst. § 365; 1 Edw. Bills & N. p. 105, § 104. This presumption, how- 
ever, was not conclusive, and the question was open for the considéra- 
tion of the jury, under the évidence, whether the plaintifE in error in- 
dorsed the note in considération of some benefit to itself, or without 
any considération, and for the sole benefit of Martin, or of the 0. H. 
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Martin Com;pâny. Lyon, Potter & Co. was a trading corporation. It 
aûâ its trèàaiirer, Potter, who indoréed its name upon this note, had the 
power to make and indorse commercial paper with tlie name of tliis cor- 
poration for its bèneflt in the ordinary course of its commercial busi- 
ness. But neither of them had the power to make or indorse such 
paper in the name of the corporation without considération, and for the 
sole beneflt of another. It is ultra Tires of a commercial corporation 
and its officers to make accommodation paper, or to guaranty the pay- 
ment of the obligations of others. National Park Bank v. German-Amer- 
ican Mutual Warehouse & Security Co., 116 N. Y. 281, 292, 22 N. E. 
567; Central Bank v. Empire Stone Dressing Co., 26 Barb. 23 ; Bridge- 
port City Bank v. Empire Stone Dressing Co., 30 BarH. 421 ; Farmers' & 
Mechanics' Bank r. Empire Stone Dressing Co., 5 Bosw. 275 ; Morf ord 
V. Bank, 26 Barb. 568; Bank of Genesee v. Patchin Bank, 13 N. Y. 309; 
Aetna Ifat. Bank v. Charter Oak Life Ins. Co., 50 Conn. 167; Monu- 
ment Nat. Bank v. Globe Works, 101 Mass. 57; Davis v. Eailroad Co., 
131 Mass. 258; Culver v. Real-Estate Co., 91 Pa. St. 367; Hall t. 
TurnpikeCo., 27 Cal. 255; Madison W. & M. Plank-Boad Co. v. Water- 
town «& P. Plank-Road Co., 7 Wis. 59; Lucas v. Transfer Co., 70 lowa, 
541, 549, 30 N. W. 771. An indorsement of this character, however, 
is not malum in se, is not prohibited by statute, and is not beyond the 
gênerai scope of the powers of such a corporation. It is merely an 
excessive exercise of one of those powers, — an excessive exercise of the 
power which it has, in proper cases, to make and indorse commercial 
paper. Where such an indorsement has been apparently made for the 
beneflt of the corporation, and has been in fact made partly for its own 
beneflt and partly for the accommodation of another, and the corpora- 
tion has received and retained the beneflts of the indorsement, the con- 
tract is not void, because it is no défense for a private corporation 
against the enforcement of an executed contract whose beneflts it holds 
that, while its exécution was within the gênerai scope of its powers, 
it involved an excessive exercise of one of them. While such a corpora- 
tion retains the beneflts of such a contract, it silently aflirms, and must 
not be permitted to deny, its validity. Sioux City Terminal R. & W. 
Co. V. Trust Co. of North America, 82 Fed. 124, 135; Bank v. Mat- 
thews, 98 U, S. 621; Bank v. Whitney, 103 U. S. 99, 102; Humphrey v. 
Association, 50 lowa, 607, 610, 612; Garrett v, Plow Co., 70 lowa, 697, 
701, 29 N. W. 395; Warfleld v. Canning Co., 72 lowa, 666, 672, 34 N. 
W. 467; Manchester & L. R. Co. v. Concord R. R. (N. H.) 20 Atl. 383; 
Poole V. Association, 30 Fed. 513, 520; Allis v. Jones, 45 Fed. 148, 150; 
Parish v. Wheeler, 22 N. Y. 494; Havs v. Coal Co., 29 Ohio St. 330, 
340; BisseU v. Railroad Co., 22 N. Y. 258; McCluer v. Eailroad Co,, 13 
Gray, 124; Bradiey v. Ballard, 55 Hl. 413, 418; Eailroad Co. v. Proctor, 
29 Vt. 93. 

There was évidence in this case that the C. H. Martin Company had 
sent monthly statements of their liabilities to Lyon, Potter & Co., or to 
Potter, its treasurer, and that he knew, when he made the indorsement, 
that a note of $1,500, previously made by the C. H. Martin Company 
and indorsed by Lyon, Potter & Co. was falling due; that the C. H. 
Martin Company owed the plaintiff in error -12,000, which was just 
maturing; that it owed other creditora $1,500, which must be paid; 
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and that the 0. H. Martin Company had no money to pay thèse debts. 
There was évidence that Potter made the indorsement to enable Martin 
to raise the money to pay thèse obligations; that Martin raised it for 
that purpose, and paid thèse debts with the money he thus obtained. 
If thèse were the facts, this indorsement could not be said to hâve been 
made for the C. H. Martin Company or C. H. Martin only, because for it 
Lyon, Potter & Co. obtained the payment of $2,000, which v/as due to 
it on account, which could not then bave been paid otherwise, and the 
payment of a note of |1,500, which was then due, and which Lyon, 
Potter & Co. must otherwise hâve paid itself , because the C. H. Martin 
Company had no money with which to discharge it. The court below 
received the évidence to which we hâve referred, and charged the jury, 
in accordance with the rules of law to which we hâve adverted, that 
one of the issues for them to détermine was whether or not the indorse- 
ment of Lyon, Potter & Co. was an accommodation indorsement ; that, 
if it was made by that corporation, without considération, for the sole 
benefit of the C. H. Martin Company or of C. H. Martin, it was such, 
but that if, when the indorsement was made, it was understood and 
agreed between Martin and Potter that the proceeds of the discount 
of the note should be used to pay the note for $1,500 previously indorsed 
by Lyon, Potter & Co. and the $2,000 due it from the C. H. Martin Com- 
pany; and, if the indorsement was made pursuant to this agreement, 
and the proceeds were applied in accordance with it, the indorsement 
was not without considération, and the bank could recover upon the 
note. In the réception of this évidence and the submission of this 
issue we are unable to discover any substantial error. If the court 
had stopped hère, its judgment might well hâve been aflSrmed. But, 
unfortunately, it did not stop. It proceeded to instru'ct the jury upon 
and to submit to it another question, which, at the close of the évidence, 
was not in issue, — the question whether or not the bank had notice of 
the accommodation character of the indorsement when it discounted 
the note. It instructed the jury that, even though they found the note 
to be accommodation paper, yet if the plaintifl bank, without notice of 
its being accommodation paper, for a valuable considération, in good 
faith, and before maturity, acquired the note, then the défendant cor- 
poration would be Uable to the bank therefor; and that, if the bank 
and Martin expected that he should indorse the note when it was dis- 
counted, but his indorsement was omitted by mistake until after the 
maturity of the note, and was then made, it would bave the same ef- 
fect as though it had been made on the day of the discount. The 
thought of the court seems to hâve been that, if Martin's indorsement 
was omitted by mistake until after the maturity of the note, and then 
made, it would relate back to the day of the discount, and transfer 
the légal title on that day; and that, if the note had been so in- 
dorsed on that day, and the bank had discounted it for value, without 
any other notice of the accommodation character of the indorsement 
than that which the paper itself carried, it would hâve been protected, 
under the law merchant, against the equities existing between the 
original parties. In ail this there was grave error in law. The in- 
struction disregards the essential différence between an assignment 
and an indorsement A mère assignée of a promissory note, like an 
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assignée of any other chose in action, takes his title subject to ail the 
equities and défenses which exist between the assigner and the other 
parties to the instrument. An indorsee for value, without notice, 
before maturity, takes the title to a promissory note, according to the 
eustom of merchants and the now established law of the land, free 
f rom ail those equities and défenses. The discount and delivery of 
this note without its indorsement effected a mère assignaient of the 
note, and under that assignment the bank took and held it subject to 
the original equities between the parties. Neither the delivery before 
nor the indorsement after maturity could exempt the bank from the 
défenses of the original makers or indorsers, because the bank was a 
mère assignée before maturity, and the indorsement after maturity 
transferred the légal title subject to ail the défenses of which the 
overdue character of the paper gave notice. The fact that the in- 
dorsement was omitted by mistake could not deprive the bank of no- 
tice of the character of the paper, and carry the eflect of the subsé- 
quent indorsement back to the date of the delivery, because the omis- 
sion itself — the mistake îtself — was notice, and the knowledge which 
that notice imputed could not be subsequently extracted from the 
mind of the cashier of the bank as of the date of the discount. Bank 
V. Taylor, 100 Mass. 18, 22, 23; Younker v. Martin, 18 lowa, 143, 145; 
Franklin v. Twogood, Id. 515; Grimm v. Warner, 45 lowa, 106; Hask- 
ell V. Mitchell, 53 Me. 468. 

The erroneous view of the law upon the question we hâve been dis- 
cussing would nevertheless hâve been harmless in this case if the 
court liad not departed from the sound law which it gave to the jury 
in another part of its charge in thèse words: 

"The testimony uncontradicted shows that when this note was presented by 
the payée, and discounted and purchased by the plaintifE bank, it bore upon 
the back the signature, 'Lyon, Potter & Co. B. A. Pocter, Treasurer.' The bank 
îs presumed to take notice from that that Lyon, Potter & Co. are accommoda- 
tion indorsers or guarahtors." 

We say that the charge relative to Martin's indorsement would not 
hâve been prejudicial in this case if this correct déclaration of the law 
had been adhered to, because the note itself would hâve given notice 
of the accommodation character of the indorsement, even if Martin 
had placed his name upon it when he discounted it. But the court 
failed to adhère to this statement. It fell into the fatal error of con- 
tradicting this déclaration in another portion of its charge in thèse 
words: 

"Understand that, even though this paper is accommodation paper, under the 
nile I îiave given you, yet if the plaintlfC bank, without notice of its being accom- 
modation paper, for a valuable considération, in good falth, and before maturity, 
duly acquired this note, then the défendant corporation would be liable to the 
bank therefor." 

The inévitable resuit was that the jury was directed to flnd for the 
défendant in error, notwithstanding the fact that they might find the 
indorsement of Lyon, Potter & Co. was without considération, if they 
believed that the bank took the note without notice of that fact be- 
fore its maturity, when the note itself was notice that the présomp- 
tion was that this indorsement was for the accommodation of another,^ 
and the bank could not take th.e note without this notice which it 
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bore upon its face. The issue of notice was not in the case at the 
dose of the trial, and should not hâve been submitted to the jury. 
Since the verdict ia gênerai, it cannot be sustained, because it may 
be that it was based on this false issue, and controUed by this errone- 
ous instruction. Railway Co. v. Needham, 27 U. S. App. 227, 237, 11 
0. C. A. 56, 62, 63 Fed. 107, 114. The judgment below must be 
reversed, and the cause remanded to the court below, with directions 
to grant a new trial, and it is so ordered. 
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(Circuit Court of Appeals, Fourth Circuit. February 1, 1898.) 
No. 238. 

1. Parol Evibence— Fibe Insurance— Estoppbl. 

The rule exeluding paroi évidence to vary, contradîot, etc., a written con- 
tract, does not autiiorize the exclusion of évidence by an insured person that 
a misdescription in the policy, relied on as a défense, was made by the in- 
surer's agent, who knew ail the facts, when such évidence is offered to show 
an estoppel. 

2. FiKE Insurance— Misdescription— Estoppel. 

An Insurance company is estopped to rely on a misdeseripUon of the prop- 
erty, when the application was prepared by its agent, who had authority 
to issue the policy, and who Icnew the actual facts concerning the property. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 

About May 10, 1898, Dr. S. G. Glover, the plaintiff in error, bought from G. H. 
Jackson & Oo., of Cairo, 111., a house and lot at Ashland, about 20 miles from 
Richmond, Va. The house was at that time occupied by Mrs. Baldwin, a sister 
of Jaelison, who had "some boarders or roomers there," and was insured In the 
défendant company through the agency of S. H. rulliam & Co., who were the 
gênerai agents of the Insurance company, having power to write or issue policies 
without submitting the risk to the home office, which was at Baltimore, Md. 
The Pulliams were relatives of the Jacksons, and to some extent looked after 
thelr interests; Hill Carter, Esq., a member of the bar of Richmond, being 
thelr attorney who prepared the deed of conveyance from Jackson to Glover and 
forwarded the same for exécution to Cairo. Without waiting for the return of 
the deed of conveyance, and after the sale was agreed upon, Glover was let 
Into possession of the property, and Immediately establlshed In it a Keeley Insti- 
tute. The terms of sale were a part cash and a part in notes secured by a 
deed of trust. The property had been insured in the name of Jackson in the 
défendant company, the policy bearing date May 6, 1893, and running for three 
years, and was descrlbed as "one frame dwelling at S. W. corner Collège Ave. 
and Taylor Street, in Ashland, Va., L. 0. A." It does not appear that the Jack- 
sons had ever signed any application for insuranee, or furuished any description 
of It. Carter, as attorney for the Jacksons, desiring seeurity by way of insur- 
anee for the deferred payments, went with Glover, who was a citizen of the 
State of Nebraska, to PuUiam's office, and introduced hlm. He is uncertain 
whether the introduction was to Samuel H. or to Thompson Pulliam, both be- 
ing members of the firm. The object of their visit being to seeure the payment 
of the amount due on the deferred notes to the Jacksons, in the event of a loss 
by flre, it was considered better to issue a new policy instead of transferrlng the 
old one. T^ie exact date of this vislt is not disclosed by the testimony. It was 
probably some day between May lOth and May 19th, and on the 22d May this 
letter was written: 
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"Richmond, Va., May 22nd, 1893. 
"Mr. Hfll Carter, City— Dear Sir: We Inclose herewitli poUcy for Dr. S. G. 
Olover, the sàme harlng been properly indorsed, and you will please coUect from 
film $52.50 for the aame for account of Messrs. Jackson & Oo., unless you hâve 
already done so. 

"Tours truly, Samuel H. PulUam & Co." 

The poUcy No. 50,76a Is for $3,500, In the name of Dr. S. G. Glover, and the 
property Is descrlbed as foUows: "On the three-story frame, métal or slate 
roof building, occupied as a dwelling, situate at the southwest corner of Collège 
avenue and Taylor street, in Ashland, Va. Loss, if any, payable to Hill Carter, 
trustée, as hls Interest may appear." It Is countersigned by Saml. H. Pulliam 
& Co., agents, May 23, 1893, and expires on May 6, 189(5. The building was 
destroyed by lire on February 3, 189C, and this is an action in assumpsit on the 
poliey, to which the défendant company pleaded the gênerai issue, witli an 
«.greement of counsel that under this plea any défense might be set up which 
défendant might prove under a spécial plea. 

The action was originally brought in the circuit court for the city of Bichmond, 
and removed by the défendant company by pétition to the United States circuit 
court for the Eastern district of Virginia, where it came on to be heard in due 
course, resulting in a verdict for the défendant, the .1ury stating that they found 
for the défendant "under the Instructions of the court." The testimony clearly 
showed that the house was used for the réception, entertainment, and treatment 
of patients in a Keeley cure establishment, and the proof was that the rate of 
premium chargea for dwelling houses was considerably less than ihat for such 
establishments -which were rated as hospitals; the rate for dwellings being 60 
cents per $100; for boarding houses, $1.50 per $100; for hospitals, $1.60 per 
$100; there being no spécial rate for Keeley cure establishments eo nomine. 
Thèse w;ere the rates flxed by the Southeastern Tariff Association. There was no 
proof that the différence of rates was brought to the attention of Glover prior to 
the wrltlng of the poliey, and hls testimony was that he never kuew that there 
was âny différence in premium. In the course of the trial évidence was offered 
tending to show that at the time the Insurance was effected the agents for the 
Insurance company knew that the building insured was occupied as a Kealey 
Institute. This testimony was taken subject to exception, but subsequently 
the défendant moved to strike ont ail the testimony on the part of the plalntifE's 
wltnesses relative to conversations alleged to hâve been held with the agent 
of the défendant prior to the issue of the poliey, "because ail such conversations. 
If had, were merged Into the written contraet." This motion was granted, and 
the court chargea the jury that the "uncontradicted testimony In the case is 
that the rates for Insuring a dwelling house used as a dwelling are mueh lower 
than for a building used for the entertainment, réception, and treatment of 
patients In an establishment like this. The rate paid by the plalntiff, the con- 
sidération for hls contraet, was that of a dwelling house used as a dwelling. 
and not for an establishment for the Keeley cure. Hore, then, he has alleged 
one kind of contraet and proved another. If we were now to say that the Insur- 
ance was not on a dwelling house to be used as a dwelling, we would be mak- 
Ing for the parties a new contraet; certainly not the contraet upon which this 
suit was brought." The court thereupon Instructed the jury to flnd for the 
défendant, and it so found. 

Charles V. Meredith (Preston Cocke,.on brief), for plaintifl in errer. 
William Pinkney Whyte, for défendant in error. 

Before GOFF, Circuit Judge, and BEAWLEY and PUEiNELL, 
District Judges. 

BRAWLEY, District Judge, after statiûg the èase as aboTe, deliv- 
ered the opinion of the court. 

The grounds upon which the court below was moved to reject 
the testimony was that Étlï conversations between the parties were 
merged into the writteû Contraet, and that paroi évidence was inad- 
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missible to show that the intent and meaning of the parties was 
différent from what the words of the contract exprëssed; and author- 
ities of commanding weight are cited to support the proposition that 
when a policy contairis plaiu and unambiguoùs langùàge, which has 
a settled légal construction, neither party can, by paroi évidence, 
be permitted to prove that the instrument does not mean what it 
says. This motion proceeded upon a misconception of the object 
for which the testimony was oflEered. It was not for the purpose of 
changing the terms of the contract, but to show tTiat the circumstan- 
ces were such that, at the time that the contract was entered iuto, 
the insurer actually knew ail the facts relating to the risk, and is 
estopped by such actual knowledge from setting up in avoidance of 
the policy either the mistake or omission to state those facts upon 
its face. The court below held that, as the policy was upon a bouse 
used as a "dwelling house," the plaintiff was not entitled to recover, 
because the proof showed that the house was used as a Keeley insti- 
tute, and, as the rate of premium charged for a Keeley institute 
was much greater than that charged upon a dwelling house, he could 
not allège one kind of contract and recover upon proof of another, 
and the testimony was offered to show that the plaintiff was ignorant 
of the différence in the rates, that he did not furnish a description 
of the property insured, and that at the time when the policy was 
written the agent knew that the house was in actual use as a Keeley 
institute. This testimony was objected to, not because of its insuf- 
ftciency, but for illegality, in that it tended to vary the terms of the 
Written contract. The proof showed that at the time when the plain- 
tiff purchased the property in question it was insured in the défendant 
Company, and that it was then occupied as a boarding house by a 
relative of the agents of the company; that for the purpose of se- 
curing the deferred payments it was deemed advisable that a new 
policy be issued ; that immediately after the purchase it was occupied 
by the plaintiff as a Keeley institute; and testimony was offered tend- 
ing to show that the agents of the company knew that it was so oc- 
cupied, 

It is not claimed that the plaintiff was guilty of any f raud or con- 
cealment of the nature of the use for which the property was in- 
tended, or that he f urnished the description which was written in the 
policy. Whatever may be the conclusion as to the lack of deflnite- 
ness in the conversation with the agents at the time the Insurance was 
effected, the admitted facts controvert any suspicion that the mis- 
description in the policy was due to any concealment or lack of openness 
on the part of the plaintiff, or that the building subséquent to the 
wrîting of the policy was converted to another and différent use. The 
policy was written after the plaintiff had left Eichmond, and was left 
with Hill Carter, Esq., who was the attorney for the vendors, and 
never seen by the plaintiff until after the flre occurred. Under thèse 
circumstances, we are of opinion that testimony tending to show that 
at the time the policy was written the agents of the Insurance com- 
paliy knew that. it was occupied as a Keeley institute was compétent, 
and that the court below erred in withdrawing it from the considéra- 
tion of the jury. The agents hère were gênerai agents, having power 
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tp Write policies. If they knew at the time tlie polîcy was written 
tkat the house was ôccupied as a Keeley cure establisliment, and de- 
scribed it as a dwelling house, the insumnce company would be es- 
topped from setting lap such mis^éscription in avoidance of tbe policy. 
"Ttis principle does not admit oral testimony to vary or contradict 
that which is in writing, but it goes upon the idea that the writing 
offered in évidence was not the instrument of the party whose name 
was signed to it; th^t it was procured under such circumstances by 
the other side as estops that side from using or relying on its contents; 
not that it may be contradicted by oral testimony, but that it may be 
shown by such testimony that it cannot, be lawfully used against the 
party whose name is signed to it." 1 May, Ins. § 144, quoting from 
American Leading Cases, where an application had been signed by 
the assured. In the same section an lowa case is cited afiSnning the 
proposition that "an insurance company transacting business through 
an agent having authority to solicit, make ont, and forward applica- 
tions, to deliver policies when returned, and to coUect and transmit 
premiums, is affected by the knowledge acquired by such agent when 
engaged in procuring an application, and bound by his acts done at 
such time with respect thereto." When an agent of the company, 
with full knowledge of the facts, makes ont an application, it is con- 
clusive upon the company. An omission in the description of the 
property by mistake of the agent in filling ont the application af ter- 
ward signed by the insured will not préjudice the latter. Paroi évi- 
dence is admissible to show that the statements given to the agents 
were différent from those in the application transcribed by him and 
sent to the comi)any though the application was signed by the in- 
sured, not knowing its contents were différent from the statements 
he had made to the agent. When the company's agent, knowing 
the circumstances (viz. an incumbered équitable titl.e), filled in the ap- 
plication, "Fee Simple — No Incumbrances," and the assured signed 
it without reading, supposing it was ail right, it was held that the 
company could not set up concealment or breach of warranty. Id. 
§§ 144b, 144c. "When the agent is aware of the facts relative to a 
risk before the contract is entered into, the insurer is chargea with 
such knowledge, and is estopped from setting up an innocent mistake 
of the assured, either in setting forth the facts in the application or in 
omitting to state them." 2 Wood, Ins. § 426. In illustration of 
this proposition, an English case — In re Universal Non-Tariff Fire Ins. 
Co., L. E. 19 Eq. 485 — is cited, wherein the policy described the build- 
ings as built of brick and slated. In fact, one of the buildings was 
not slated, but the roof was covered with tar and felt when the in- 
surance was effected, and the agent had knowledge thereof. It was 
held that the company was estopped from taking advantage of the 
misdescriptJon, because it was a misdescription made by its own agent; 
and the text writer, after citing some cases in support of a confrary 
doctrine, states that it is so well settled as to be a légal rule that the 
agent's knowledge of the real condition and situation of a risk is im- 
putable to the principal, and may be shown to defeat the effect of a 
warranty inconsistent therewith. Another case cited in same section 
is from Pennsylvania, — Insurance Co. v. Spencer, 53 Pa. St. 353. In 
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this case the irisurance was upon a stock of barley, malt, and hops, with 
a condition in the poliey that tiie risk should not be increased. The prem- 
ises were used at the time and afterwards to distill whisky, which in- 
creased the risk. The agent of the company, having examined the 
premises before the risk was talœn, knew that the machinery for dis- 
tilling was then in the building. A loss having occurred, the défend- 
ant company set up in avoidance of the poliey the increase of risk 
caused by the distilling on the premises. The court held that, if the 
agent knew, or ought to hâve known, from the examination made of 
the premises, that they would be used for the purposes of distilling, 
the company would be estopped from setting up sueh use in avoidance 
of its liability, and that the question of such knowledge was for the 
jury. In a New Hampshire case— Campbell v. Insur-ance Co., 37 N. H. 
35— -the applicant omitted to state the existence of a steam engine in 
the building, which, under the régulations of the company, avoided the 
poliey; but, it appearing that the agent of the company knew of the 
existence of the steam engine in the building at the time the poliey was 
written, the court held that the company was estopped from setting 
up such omission to def eat the poliey. Joyce, the latest writer on the 
subject, States the principle substantially as above: 

"So an Insurance company Is estopped from asserting the învalidity of its 
poliey at the time it was Issued for the violation of any of the conditions of such 
poliey, If, at the time it was so Issued, the fact of such violation was known 
to the company or its duly-authorized agent. * * * The knowledge of an 
agent authorlzed to issue policies may eonstltute knowledge of and estop the 
company, notwithstanding the poliey provides that the agent may not waive Its 
conditions." 1 Joyce, Ins. § 515. 

"Where the eompany's agent, without authority from the applicant, fiUs out an 
application of his own motion, and, without inquiry, merely presenting it for 
signature, his représentations. If false or incorrect, cannot conclude the insured. 
So where the agent answers the questions from his own knowledge as to the 
tltle and situation of the property, the company cannot avail itself of the fact 
that the building stood on leased ground, and, therefore, that the contract is void 
under a condition In the poliey requiring a spécial agreement in writing in such 
case." Id. § 487. 

This principle, which seems to bave the sanction of ail the writers on 
insurance, is consonant with sound reason. Ail of the business of in- 
surance is done through agents, who are presumed to know and do 
know better than the community at large the requirements of their 
companies. A party seeking insurance must ordinarily dépend upon 
the agent for the proper préparation of the requisite papers, and if he 
neither misrepresents nor conceals any essential fact, and the agent, 
having opportunities of knowing, acts upon his own knowledge, and 
fails to describe properly the premises insured, it would be an intolér- 
able hardship that such party, who is without fault himself, should suf- 
fer from the omission or négligence of the eompany's agent, and that 
the company which bas taken his money and issued to him a poliey void 
from the beginning should be allowed to shelter itself under the letter 
of the contract, and the insured not be permitted to show the truth of 
the transaction. The gênerai practice is for the party seeking insur- 
ance to make out his application, and this is considered a part of the 
poliey. This was not required or done in the case under considération. 
The plaintiff was not asked to describe the property, and it is not 

85 F.— 9 
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claimed tMt he omitted to gi^^e any information, or that the mîsde- 
Bcription was his act. The \f ord "dwelling" is not free from ambiguity. 
In a certain sensé, ahy house in which people dwell might toe considered 
a "dwelling." That a higher premium would he charged on a house 
where patients of a Keeley cure were entertained was a fact i)eeuliarly 
within the knowledge of the insurance agents. It is not a matter 
of common knowledge, and the plaintiff has testifled that he did not 
know it. The description was written by the company's agent. The 
testimony shows that the policy was made out after the plaintiff had 
left the city, and was never seen by him until after the flre. It is 
true that it was left with Mr. Carter, who was in a sensé his agent, as 
well as the attorney for the Jacksons, and that any knowledge that 
Carter would obtain from inspection of the policy would be imputed to 
the plaintiff; but it does not seem to us that it would be any relaxation 
of the good and wholesome rules which require integrity and fair deal- 
ing and openness of conduct on the, part of the insured, as well as upon 
the part of the insurers, to hold that the plaintiff was entitled to show 
by paroi that the agents, at the time the policy was written, were ac- 
quainted with the use which the plaintiff was making of the premises 
insured, and, if so, that the company was estopped from setting up such 
use in avoidance of its liability. 

Under the gênerai principle of estoppel in pais, persons innocently 
induced to acquire rights in dérogation of secret or undisclosed 
claims of those who induce such action are secure Lu the rights so 
acquired. A real owner is often precluded from disputing title 
when, by his acts, he allows it to appear that the real title is vested 
in the party making the sale. There can be no real distinction 
between such cases and those which would hold an insurance com- 
pany estopped from setting up facts in avoidance of its contract 
when such facts were obvions, and were known to its agents, when 
the contract was made. That oral testimony may be properly of- 
fered to prove facts tending to create estoppels of this nature is well 
settled in numerous cases of the highest authority. In Insurance 
Co. V. Wilkinson, 13 Wall. 222, there was a suit upon a lif e insurance 
policy. It was not denied that the application upon which fhe 
policy was issued contained a représentation of a matter material 
to the contract, that it was signed by the party, and that it was 
untrue, the applicant having signed a paper stating that the mother 
of the insured had died of fever at the âge of 40, when in fact 
she had died of consumption at the âge of 23. Testimony was offered 
and admitted that the plaintiff had said that he had no knowledge 
on this particular subject of inquiry, and the représentation was 
made out by the insurer. The court held that it would be an act of 
bad faith and of the grossest injustice and dishonesty to avoid the 
policy because of this statement; and Mr. Justice Miller, with his 
accustomed force and clearness, states the grounds upon which oral 
testimony may be offered, not to contradict the written instrument, 
but to show that it cannot be lawfully used against him. This case 
is cited by Mr. Justice Bradley in Eames v. Insurance Oo., 94 U. S. 
621, a fire insurance case, where the agent, being acquainted with 
the exact facts, stated them inexactly, leading the applicant to sup- 
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pose that it was ail right, the court holding that it would be great 
injustice to turn Mm out of court for this inexact method of state- 
ment. In Insurance Co. v. Mahone, 21 Wall. 152, the suprême court 
sustains the ruling of the court below as to the admissibility of paroi 
testimony to show that the answer to a certain inquiry propounded 
by the insurance company's agent was différent from that taken down 
by the agent and signed by the insured. True answers having 
been made in fact, the company was not permitted to set up as a 
warranty the answers put down by its agent, although signed by the 
assured. Thèse cases were considered in Insurance Co. v. Fletcher, 
117 U. S. 531, 6 Sup. et. 837, and distinguished, because in that case 
there wàs a limitation upon the power of the agent. There is no 
question in the case now under considération of the scope of the 
agency, and much of the opinion in the case last cited has no appli- 
cation; but the court says, after distinguishing that from the other 
cases cited: 

"Wliere such agents, not limited in their anthority, undertake to prépare appli- 
cations and take down answers, they will be deemed as aeting for tlie com- 
panies. In such cases it may well be lield that the description of the risk, though 
nominally proceedlng from the assured, should be regarded as the act of the 
Company." 

In Insurance Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Gt. 87, 
the insured, in answer to the question as to whether there was any 
other insurance, answered, "No other," and the company contended 
that it was discharged from liability, it being admitted on the trial 
that he had other insurance in co-operative companies. The court 
held that this answer did not preclude proof as to what kind of in- 
surance the parties had in mind when that question was answered, 
his act in writing the answer alleged to be untrue being considered, 
under the circumstances, the act of the company. 

As this contract was made in Virginia, the cases in that state 
should be considered. In Insurance Co. t. West, 76 Va. 575, Staples, 
J., citing Insurance Co. v. Wilkinson, 13 Wall. 222, says : 

"In ail this dass of cases It bas been further held that where the agent filUng 
up the application Is clothed with real or apparent authority to make a con- 
tract of Insurance, the agent's knowledge of the real condition and situation of 
the risk Is Imputable to the principal, and estops the latter from settlng up any 
warranty inconsistent therewith." 

In Insurance Co. v. Stultz, 87 Va. 629, 13 S. E. 77, the court says: 

"The man who asks Insurance on his property is not aware of the necessity 
of disclosure whlch long expérience in insurance has shown to the underwriter 
to be necessary, and to hold his policy void for not making disdosures of the 
importance of which he is not aware would be gross injustice." 

And in the récent case of Insurance Co. v. Pankey, 91 Va. 259, 
21 S. E. 487, the court, referring to the well-settled law in that state 
that an insurance company might waive conditions avoiding policies 
for increase of risk by change of occupancy, and thereby beçome 
estopped from setting up such conditions as a breach in an; action tôt 
loss subsequently occurring, and that "such waiver need not be in 
writing, but may be by paroi," says: 

"Any acts, déclarations, or course of dealing by the insurers, with the knowl- 
edge of tbe facts constituting a breach of a condition in the policy, recognizing 
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and treating the policy as stil! ta force, and leadlng the assured to regard himself 
as still protected thereby, wlll amount to a waiver of the forfaiture by reason of 
such breach and estop the company f rom settlng up the same as a défense wheu 
8ued for a subséquent loss." 

See, alsp, Insurance Co. v. Eodefer, 92 Va. 747, 24 S. E. 393; Insur- 
ance Co. V. Ward (Va.) 28 S. E. 209. For cases in other states illustrat- 
ing the same principle, see Insurance Co. v. Olmstead, 21 Mich. 251; 
Dunbar y. Insurance Co., 72 Wis. 492, 40 N. W. 386; Short v. Insur- 
ance Co., 90 N. Y. 16; Insurance Co. v. Robison, 7 C. C. A. 468, 58 
Fed. 723; Insurance Co. v. Clayton, 8 C. C. A. 213, 59 Fed. 559. 

The question in ail cases of this kind is whether the insurer was mis- 
led as to the risk by anything which the insurer did or omitted to do, 
and any testimony going to show that the agent was fully inf ormed as 
to the risk, that he knew the facts concerning it, that he was not mis- 
led by any acts or omissions of the insured, would be pertinent to the 
issue, and, under the doctrine announced, such testimony was admissi- 
ble. We are of opinion, therefore, that the court below erred in with- 
drawing from the jury the testimony as to the conversations had with 
the agents of the Insurance company which was offered for the purpose 
of showing that the agents knew that the premises in question were 
occupied and used at the time the policy was written as a Keeley 
institute, and, as a new trial must be granted on that ground, it would 
not be proper to express any opinion as to the weight of that testimony. 
Its rejection was moved. not because of its insuificiency, but because 
of its illegality, in that "ail such conTcrsations were merged in the 
written contract"; and the learned counsel for the défendant has en- 
deavored hère to support its rejection on that ground. We are clearly 
of opinion that the testimony should hâve been admitted. There is 
room for a différence of opinion as to the weight of the testimony, and 
the learned judge below, on the hearîng of the motion for a new trial, 
says, "Without discussing, therefore, the légal points made, or the 
propriety or impropriety of excluding this évidence and assuming that 
évidence is in, the motion for a ûew tfial is refused." Whether the 
agents bf the company knew at the time the policy was written that the 
prenlises were being occupied as a Keeley cure establishment was a 
question of fact to be determined by a jury under proper instructions of 
the court. In determining that question, the jury were entitled to 
consider the conversations alleged to hâve been had with the agents at 
the time the insurance was effected, and ail the circumstances sur- 
rounding the transaction, including the relationship of the agents to 
th*î parties and the conduct of the agents immediately after the fire. 
When a case proper for the détermination of a jury has been submitted 
to it,.with ail the évidence legally pertaining thereto, there remains 
always in the court suflEicient power to prevent injustice by setting aside 
the verdict, if it is manifestly due to ignorance, préjudice, or passion. 
The judgment of the court below is reversed, and the case remanded for 
a new trial. 
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SLOSS mON & STEEL CO. V. SOTJTH CAROLINA & G. R. CO. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1898.) 

No. 227. 

1. CoNTBACTs— Adoption by Successor. 

A contraet with a railroad reeeiver, whiereby a coal company "was to supply 
the road with coal for one year at a certain priée, stipulated tliat at tlie ex- 
piration of the year it should be renevvable at the option of the coal company. 
Before that time the railroad was sold under a mortgage given prior to the 
makmg of the contraet. The purchasers were aware of the existence of 
the contraet, of the priée stipulated therein to be paid for coal, and of the 
date of its expiration, but did not know of the option clause regarding re- 
newal. Eeld that by continuing to receive coal under the contraet until noti- 
fled by the coal company that the contraet would be renewed at the expiration 
of the year, the purchasers did not adopt said option clause. 

8. Tkial — Procedukb in Fédéral Courts— Directing Verdict. 

Rev. St. § 914, providing that the praetice in civil causes in circuit and dis- 
trict courts shall confonn as near as may be to the praetice in like causes in 
the courts of the state in which the district or circuit courts are held, does 
not change the rule that the court may direct a verdict for défendant where 
the évidence îs insuffleient to warrant a verdict for plaintiff. 

In Error to the Circuit Court of the United States for the District of 
South Carolina. 

This was an action at law, by the Sloss Iron & Steel Company against 
the South Carolina & Georgia Railroad Company to recover damages 
for breach of contraet. At the conclusion of the testimony the court 
ordered a nonsuit, and plaintiff brings error. 

Augustine T. Smythe and A. M. Lee, for plaintiff in error. 
Joseph W. Barnwell and J. E. Burke, for défendant in error. 

Before GOFP, Circuit Judge, and PURNELL, District Judge. 

PURNELL, District Judge. This was an action at law to recover 
$40,000 damages for breach of contraet. In 1893, D. H. Chamberlain 
was, under orders and decrees of the circuit court for the district of 
South Carolina, reeeiver and in possession of the South Carolina Rail- 
way Company, its property and franchises. On the 28th day of July, 
1893, the Sloss Iron & Steel Company, plaintiff in error, entered into a 
written contraet with the said Chamberlain, reeeiver, as f ollows : 

Charleston, S. C, July 28, 1893. 

South Carolina Railway Company, Charleston, S. C: We agrée to furnish you 
ail the steam coal purchased by you for one year, commencing August 1, 1893, 
at nlnety-two (92) cents per ton of 2,000 pounds, f. o. b. the mines, for screened 
coal, and at eighty-five (85) cents per ton of 2,000 pounds, f. o. b. the mines, 
run of mines coal. We will give you the privilège of accepting the mine weight 
or the weights of the Georgia Pacific Railroad Company, as you may prefer, 
either at the mines or at Birmingham, whichever point they (the Georgia Pacific 
Railroad Company) seleet as the point of weighing. You agrée to give us the 
privilège of extending this contraet, at the same priées, one or two years, as we 
may elect, after August 1, 1894. It is understood that you want only screened 
coal, and we agrée to ship you that, unless stoppage of our furnaees or other 
conditions deprive us of a market for our slack, in which case we will ship you 
run of mines coal from our best mines. AU coal under this agreement to be 
shlpped from the Pratt seam. (It is understood the railroad company prefers 
Coalburir coal.) If run of mine coal does not give you satisfactory résulta, you 
shall hâve the right to buy coal anywhere else, until we again commence to ship 
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you screened coal. In case of strikes or unavoidable accidents, this contract shall 
be suspended. 

[Signed] Sloss Iron and Steel Company, 

By Thomas Seddon, Président. 
Approved: 

[Signed] South Carolina Kallway Company, 

By D. H. Chamberlain, Its Eecelrer. 

It was afterwards agreed payments should be made on tlie 20th of 
each month. On the 12tli of April, 1894, the entire property of the 
South Carolina Railway Company was sold by the receiver under a 
decree of the circuit court, and on the 12th of May, 1894, the South 
Carolina & Georgia Eailroad Company, which had been duly incorpo- 
rated and organized for the purpose of operating said railroad, became 
the owner, and took possession of the property. The new corporation 
continued to operate the properties it had purchased, and immediately 
on assuming control issued circular orders giving notice that the rail- 
roads and property of the South Carolina Eailroad Company and the 
South Carolina Eailway Company sold under decrees of the circuit 
courts for the districts of South Carolina and of the Southern district of 
Georgia, had become its property, of which it had assumed possession 
on May 12, 1894, continuing in service until further notice the ofiQcers, 
agents, and employés of the receiver, and directing reports to be made 
to the gênerai manager at Charleston. W. C. Ward was continued 
as gênerai manager. 

In the complaint (paragraph 6) it is alleged: 

"The plaintiff further allèges that the défendant, the South Carolina and 
Georgia Railroad Company, dld thereupon duly and legally enter into and make 
for itself with the plaintiff a contract in ail its terms the same as the contract 
made with the receiver aforesaid, and that the plaintiff thereupon performed ail 
the obligations restlng upon or Incurred by it under the terms of said contract." 

This allégation is denied, and upon the issue thus made the détermi- 
nation of the controversy between the parties dépends. Plaintiff, on 
July 14, 1894, notifled défendant that the privilège of extending the 
contract for two years would be, or was, claimed as provided in the con- 
tract. Défendant "disaffirmed" the contract. Under a spécial agree- 
ment, the purchase of coal was continued without préjudice at the con- 
tract price until August 14, 1894, since which date défendant has pur- 
chased no coal from the plaintiff. After assuming control of the 
railroad properties, défendant instructed plaintiff to make out sepa- 
rate accounts against the receiver up to and including May 12th, and 
against the South Carolina & Georgia Railroad after that date. Ali 
the coal received to August 14, 1894, was paid for. The damages 
claimed are for refusing to purchase coal under the extension clause of 
the contract as claimed by the plaintiff, under notice of July 14, 1894. 

There is no évidence tending to show that any new contract was 
made between the parties on or after the 14th of May, when défendant 
assumed control, and commenced to operate the railroad. The circuit 
judge se held, and, after a careful examination, we flnd no such évi- 
dence in the record. The other question which arises and was dis- 
cussed is: Did the défendant, being a stranger to the contract between 
Chamberlain and plaintiff, come in and adopt this contract as its own, 
with ail its terms, so as to be legally bound by it; and especially as to 
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the clause giving to plaintiff the right to extend the same for one or 
two years? On May 23tli, the gênerai manager asked, by telegram, 
for more coal than three car loads per Aay, to wliicli plaintiff's manager 
replied it could not be furnished. There was mucb correspondance set 
eut in tbe record, défendant continuing to ask for more coal, complain- 
ing that run of mine coal was shipped at tbe price of screened coal, and 
in some letters of tbe gênerai manager speaking of "tbe terms of our 
contract." In a letter under date of June 29tb, plaintiff admits coal 
shipped was run of mines coal invoiced as screened coal, at 92 cents, and 
asks To be permitted to charge for run of mines coal at that rate on ac- 
count of strike troubles, etc. Attention is called to tbe strike clause 
in tbis letter. To tbis, on July 7tb, tbe gênerai superintendent of tbe 
défendant corporation replied: 

"While It is true that the contract does contain a strike clause, it Is also true 
that this Company was offered coal at 85 cents per ton at the time the contract 
was made with you at 92 cents, a différence of 7 cents per ton on ail coal except 
the run of mines. We certainly cannot pay the screened coal priées for run of 
mines. While we fuUy appreciate your efforts, I do not thinlî that you should 
aslj us to pay more than your run of mines priées, which I understand is 85 
cents per ton." 

On July 14tb the président of tbe plaintiff corporation, in a letter to 
the gênerai superintendent of the défendant corporation (for the flrst 
time so far as the évidence shows), calls attention to tbe extension 
clause in tbe Chamberlain contract, and adds: 

"We beg to notlfy you that we exercise the privilège given, and hereby extend 
the contract for two years from Aug. tst, 1894." 

Tbe vice président of tbe South Carolina & Georgia Eailroad Com- 
pany replied from New York, July 16, 1894: 

"In behalf of the South Carolina & Georgia Railroad Cîompany, I beg to glve 
you notice that having purchased the property of the South Carolina Railroad 
Company, and the South Carolina Eailway Company under mortgages antedating 
an agreement made with you July 13th, 1893, relative to furnishing coal to the 
South Carolina Eailway Company, this company does not hold Itself bound by 
the terms of said agreement, but liereby expressly disaffirms the same, and the 
covenants tbereof." 

Much correspondence of like ténor followed, plaintiff insisting both 
parties bad recognized the Chamberlain contract as binding; it had 
furnished coal at a time wben there was a strike în the mining district 
at a loss to itself, and seeking to make a new contract to furnish défend- 
ant coal; tbe président and vice président of tbe défendant corporation 
insisting défendant bad never adopted or recognized tbe Chamberlain 
contract ; that the vice président bad exclusive control of its contracts 
af ter May 12, 1894 ; that, 10 days af ter taking charge of tbe property, 
inquiry had been made of tbe gênerai manager as to tbe coal supply, and 
be had replied the road was purchasing coal at plaintiff's mines at 85 
cents for run of mines coal and 92 cents for screened coal, and that the 
receiver's contract at thèse priées expired on August 1, 1894 ; that im- 
mediately written instructions had been issued to tbe gênerai manager 
that in no case wbere a contract had been made with tbe receiver for 
supplies should any future supplies be purchased from the parties to 
such contracts, except upon tbe condition tbat tbe South Carolina & 
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Georgia Raîlroad Company was not bound to carry out the tenus of 
the contract, and, in case of refusai to take an order under such condi- 
tions, the supplies were to be purcbased from other parties; that it was 
not until July the terms of the receiver's contract were made known, 
and then in response to an order that ail contracts should be furnished 
the Tice président of défendant corporation ; and that any act that could 
in any way be construed as appearing to recognize the continuance of 
the contract with the receiver was not only unauthorized but eontrary 
to positive instructions. The correspondence was put in évidence by 
plaintiff. There was paroi testimony tending to show, among other 
facts, timt there was a strike at the Sloss Company's mines from May 
12, until August 11, 1894; that ail coal shipped duriug May, until the 
25th, was billed to the receiver, when, under the orders of défendants, 
the accounts were splitj — that tehipped to May 12th charged to the re- 
ceiver, and af ter that to the South Carolina & Georgia Eailroad Com- 
pany; that plaintiff had a record copy of the receiver's contract, and 
its ofBcers were acquainted with its terms; and that the Sloss Iron & 
Coal Company made no other contract with the South Carolina & Geor- 
gia Kailroad Company to furnish coal. At the conclusion of the testi- 
mony, the défendant moved the court to instruct the jury to flnd a ver- 
dict for the défendant. A nonsuit was entered by order of the court, 
and the plaintiff appealed to this court. While there are several ex- 
ceptions set out in the record, the only question in the case is: Did the 
South Carolina & Georgia Railroad Company adopt the agreement made 
between Chamberlain, receiver, and the plaintiff, so as to be bound by 
ail of its oovenants? The learned circuit judge decided that it did not, 
and the appeal brings up this question only for review. 

If the agreement or contract was not adopted by an implied contract, 
or by such acts on the part of the défendant as in law would constitute 
an implied contract (for there was admittedly no express contract), the 
ruling of the circuit judge was correct; for then plaintiff had no cause 
of action, and a nonsuit was properly entered. The dealings between 
the parties upon which an implied contract must be based, if such con- 
tract was ever entered into, is evidenced by writings, telegrams, letters, 
and orders. It is well understood that the construction of a written 
contract is a question of law for the court, and it is also a question for 
the court, the dealings being in writing, to say whether there was in 
fact a contract. 

Counsel for plaintiff in error quote freely from Wiggins Ferry Co. v. 
Ohio & M. Ey. Co., 142 U. S. 396, 12 Sup. Ct. 188, and insist it is simi- 
lar to and décisive of the case at bar. Under the state practice, where 
the distinction between actions at law and suits in equity hâve been 
abolished, and légal and équitable causes are considered by the courts 
in the same action, we are naturally misled, and lose sight of this dis- 
tinction. In the fédéral courts the distinction has not been abolished, 
and légal and équitable remédies and défenses are administered in 
separate actions and on distinct principles. A careful examination of 
the opinion in the citation will show it rests upon a différent principle, 
was a bill in equity, and was decided upon purely équitable principles. 
It was really a bill in equity for use and occupation, and is, in effect, a 
décision that the plaintiff in that case, which was a much stronger case 
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than the one at bar, had no légal remedy. Mr. Justice Brown, in his 
statement of the case, says: 

"When the railway company became the purehaser at judicial sale of the 
property, assets, and franchises of the rallroad company, it found the latter in 
possession of a tract of land upon Bloody Island, in the Mississippi river, maljing 
use of the same (or its track, dépôts, warehouses, and other terminal faeilitles, 
and also sending to and receiving from St. Louis, at this point, its passengers 
and freight by steamers not its own. It knew or was bound to know that this 
property did not belong to the rallroad company. As the record shows that it 
remained In possession of thèse premises for the next fourteen years, using the 
same for some nine years of this time as they had before been used, sending Ita 
passengers and freight to and from St. Louis in the beats of the ferry company, 
and, In the language of the answer, treated the contract as in fuU force and 
binding upon them, it must be assumed that it was fully informed of the owner- 
ship of such property and the terms of the contract under which it was held and 
employed by the rallroad company." 

And, continuing in the opinion, the learned justice's language puts 
the décision upon purely équitable grounds, as f ollows : 

"It is a well-established principle that the mère purchase of a rajlway under 
a foreclosure sale by a new corporation does not of Itself make such new corpora- 
tion liable for the obligations of the old one. ïhe railway company, then, upon 
taking possession of the property of the railroad company, was at liberty to re- 
nounce the beneflt of such contract, if it chose to do so, or to make such further 
arrangement with the feiTy company as they might be able to agrée upon. It 
did neither, but retained possession of the land. In view of the fact that the rail- 
way company used this property precisely as it had been used, improved it at 
great expense by fllling up low places and securing it from the overflow of the 
river, graded and paved the river front, erected buildings, pald the annual taxes, 
and until 1871 [that is, from 1862] employed the ferry company to transport Its 
passengers and freight to and from the city,— In short, in the language of the 
answer, doing and performing ail that the terms of the said contract required the 
sald Ohio and Mississippi liailroad Company to do and perform.— we think it 
must be held, in a court of equity, to hâve adopted such contract and made it its 
own. Under the cireumstances of this case, we agrée with the conclusion of the 
spécial master that the railway company acquired an équitable estate in the prem- 
ises, of Uke character as the légal estate previously held by the rallroad com- 
pany, which estate was, in equity, unimpeach.Tble, and that the railway company 
and lie ferry company sustained the same relation as had previously existed un- 
der the deed between the railroad company and the ferry company, or, at least, 
that both parties are equitably estopped from denying that such was Uie case." 

The case under considération is not for an équitable claim, or even 
to recover for any coal delivered, but to recover damages for breach of 
contract in its most rigid form, — for future loss upon coal which défend- 
ant refused to buy. True, plaintiff claims the terms of the contract 
were complied with at a loss. Coal was fumished défendant at time 
when there was a coal famine in the mining district, and better priées 
could hâve been obtained in the open market. But the strike clause in 
the contract with the receiver. under which it was acting, provided that 
in case of a strike the contract "shall be suspended." If it failed to 
avail itself of this clause, it was voluntary; and there is no evidenc 
that it was ever called to the attention of the défendant until in June, 
when complaint was made that the screened coal price was charged for 
run of mines coal. When défendant assumed control of the property, it 
was at liberty to assume or repudiate such contracts as had been made 
by the receiver. The receiver's contracts were not binding on the new 
corporation. It îound plaintiff supplying coal at certain priées, and, 
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as far as the record sbows, this was ail the gênerai manager (who was 
in no way connected with the making oî the contract, and had no au- 
thority to make a new contract) knew ; and he continued to take coal 
from plaintlff at the same rate for the balance of the year. The strlke 
clause suspended the receiver's contract ipso facto, even if ail its terms 
had been known to défendant. It appears they were not. The de- 
fendant, onder this state of facts, would be bound only by an implied 
contract to pay for what it received. This it has done. 

The case of Chicago & A. K. Co. v. Chicago, V. & H. Coal Co., 79 
III. 121, also cited and relied on by plaintiff, was decided on a prin- 
ciple not involved in this case, but there the adoption of the contract 
was a part of the considération for the purchase of the road, and the 
suit was for excess of charges for goods carried by one company for 
the other. There was no dispute as to the facts, and the service 
was continued for a considérable time. On an examination of the 
other cases cited in the brief, we cannot see that any of them are as 
strong in plaintiff's favor as the case cited at length, above. 

Corporations act through their duly-authorized offlcers. The évi- 
dence in this case is silent as to the organization of défendant corpora- 
tion, except that in the correspondence on the part of the défendant 
it appears that the vice président was the only officer who had au- 
thority to purchase or make contracts for the purchase of coal, and 
he had no knowledge of the détails of the Chamberlain contract, espe- 
cially of the option clause, until the latter part of July, after plaintiff 
had given notice of the extension of two years, and the contract had 
been repudiated by défendant company. The président had no knowl- 
edge of the contract, except the price of the coal, and that it terminated 
on the Ist of August. The gênerai manager does not appear tb hâve 
had any more knowledge than what he imparted to the président. 
Nor does it appear that any other offlcer knew of the provisions of the 
Chamberlain contract. Upon thèse facts, the law would not présume 
that there was a coming together of two minds; nor would reason and 
justice dictate that there was an implied contract on the part of the 
défendant to be bound by ail of the covenants of the receiver's agree- 
ment. If there was a mistake, it was a mutual mistake of fact. If 
the court is satisfled that, conceding ail the inferences which the 
jury could justiflably draw from the testimony, the évidence is insuffl- 
cient to warrant a verdict for the plaintiff, the court should say so to the 
jury. Pleasants v. iPant, 22 Wall. 122; People's Bank v. Aetna Ins. 
Co., 20 C. C. A. 630, 74 Ped. 307. This is a well-established rule in the 
fédéral court. It is essentially différent from the rule in the courts 
of many of the states, but is uniform in the courts of the United States; 
and it has been decided by this court that section 914, Rev. St., does not 
require the fédéral courts to change this rule of procédure so as to 
confonn to the practice existing in the courts of the states. The 
action of the circuit judge, who presided at the trial of this case, in 
ordering that the défendant hâve judgment of nonsuit, was in con- 
formity with the décisions of the suprême court of the United States 
and the décisions of this court. The learned judge might bave directed 
the jury to hâve found a verdict in favor of défendant on issues submit- 
ted to them as to whether défendant had adopted the receiver's con- 
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tract as a question of fact, for one so leamed in the law would hâve 
permitted no other verdict to stand. Tlie judgment of the circuit court 
is afQrmed. 



PHILBROOK T. NEWMAN et al. 

(Circuit Court, N. D. Callfornia. January 19, 1898.) 

No. 12,512. 

1. CoNBPiRACY— Civil Actions— Disbatîment op Attobnet. 

An action wlU not lie for conspiracy to dist)ar an attorney, where a valid 
judgment of disbarment lias been entered, and is still standing, as the judg- 
ment is conclusive that the disbarment was lawful. 

2. Disbarment of Attokney— State and Pedebal Courts. 

A judgment of a stàte court, having jurisdlction of the subject-matter 
and of the défendant, disbarring an attorney from praetieing before It, can- 
not be reviewed in an action in a fédéral court for damages for a con- 
spiracy to procure such disbarment. 
8. Same— Pbacticb. 

Disbarment proceedings are of a civil nature, and the charges need not 
be presented with the particularity and formality required in criminal pro- 
ceedings. 

4. Same — Constitotional Privilège. 

A judgment of a state court disbarring an attorney from praetieing be- 
fore It does not deprive him of any privilège or immunlty secured by the 
constitution or laws of the United States. 

5. Same — Vamditt of Judgment. 

A judgment disbarring an attorney for three years, and "until the further 
order of the court," is not invalidated by the quoted clause, even if It itself 
is vold, for it may be considered as mère surplusage. 

6. JuDGËs— Civil Liabilitt— Judicial Acts. 

Judges of courts of superior or gênerai jurisdlction are not liable to civil 
suits for thelr judicial acts, even -when In excess of their jurisdiction, and 
alleged to hâve been done maliciously or corruptly. Bradley v. Fisher, 13 
Wall. 335, f ollowed. 

TMs was an action at law by Horace W. Philbrook against William 
J. Newman and others to recover damages for conspiring to liave 
plaintiff disbarred from praetieing in the comts of California. 

Horace W. Philbrook, in pro. per. 

John Garber, W. W. Foote, William Craig, E. B. Carpenter, and 
Edward K. Taylor, for défendants. 

KNOWLES, District Judge (orally). Thîs is an action on the part 
of plaintifE for damages claimed to hâve been sustained by him be- 
cause of his wrongful disbarment by the suprême court of California. 
It is chai^ed that the défendants conspired and wrongfully procured 
said judgment. Many adjectives are used to describe what are al- 
leged to be the wrongful acts complained of. Thèse adj'ectives add 
nothing to the pleading presented. Facts, and not adjectives, are 
the essential matters in code pleading. 

The défendants Hayne and Fitzgerald are chargea with the others 
in conspiring to hâve plaintiff disbarred, and accomplished this resuit 
in Company with the other défendants. The complaint shows that 
that judgment of the suprême court of California still exists; that it 
has hot been vacated or reversed or set aside. The défendants Hayne 
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and Fitzgerald hâve moved the court to dismiss tlie cause as to tliem. 
For the purposes of this motion, tlie facts stated in the complaint 
mnst be considered as true. The court is not concerned at this time, 
under thîs motion, as to whether they are true or false. Now, it is 
not wrong for a man to conspire with others to do a légal and proper 
act. If the court had jurisdiction to enter the judgment of disbar- 
ment, then that judgment is évidence that the conspiracy to disbar 
the plaintilï was a proper and légal act. 

A citation vras served upon the plaintiff, requiring him to appear 
before the suprême court of the state of California to answer to the 
charge of unprofessional conduct toveards that court. The défend- 
ant appeared, filed an answer to the charge or charges against him, 
and the matter was argued and considered for near two days, and 
submitted to the court. The court rendered its judgment against 
plaintiff, This would show that the court did hâve jurisdiction of 
the plaintiff, and it certainly, under the Code of California, did hâve 
jurisdiction of the subject of the disbarment of attomeys for unpro- 
fessional conduct such as was named in the citation. It was not 
necessary that thèse charges should hâve been presented with the 
same particularity and formality as is ordinarily required in criminal 
actions. The proceedings to disbar an attorney are not criminal pro- 
ceedings, but civil. In the case of Eandall v. Brigham, 7 Wall. 523, 
the suprême court, speaking through Justice Field, said; 

"It is not necessary that proceedings against attomeys for malpractice or any 
unprofessional conduct sliould be founded upon formai allégations against 
them. Sueh proceedings are often instltuted upon information developed in 
the progress of a cause, or from what the court learns of the conduct of the 
attorney from its own observation. Sometimes they are moved by third par- 
ties upon affldavit, and sometimes tliey are talcen by the court upon its own 
motion. AU that is requisite to their validity is that when not talien for mat- 
ters occurring in open court, in the présence of the judges, notice should be 
given to the attorney of the charges made, and opportunity afforded him for 
explanation and défense. The manner in which the proceeding shall be con- 
ducted, so that it be without oppression or unfalrness, is a matter of judicial 
régulation." 

The suprême court in this case also feit bound by the ruling upon 
this point by the suprême court of Massachusetts. The case was one 
similar to the case at bar. The plaintiff had sued one of the justices 
of the suprême court of Massachusetts because he had participated 
in disbarring him from practice in the courts of that state. The su- 
prême court of Massachusetts held that the cause was not a criminal 
one, and the proceeding for disbarment not a criminal proceeding. 
The suprême court of California entertained the same view, undoubt- 
edly. The matter being considered at bar proves this. 

In the case of Ex parte Wall, 107 U. S. 281, 2 Sûp. Ct. 569, the 
suprême court said: 

"The causes are quite numerous in which attomeys, for malpractice or otlier 
misconduct in their officiai character, and for other acts showing them to be 
unflt persons to practice as attomeys, hâve been strucls from the roll upon a 
summary proceeding, without any previous conviction of a criminal charge." 

In this case, also, the court said: 

"We hâve seen that due notice was given to the person disbarred, and a 
trial and hearing was had before the court In the manner in which such pro- 
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ceedings against attomeys, when the question Is whether they should be struck 
off the roUs, are always conducted." 

The notice or citation was certainly suffîeient in tWs case, because 
the plaintifE in this case appeared bef ore the court, and made answer to 
the charges against him. 

It seems to be claimed by plaintiff that he was tried upon other 
charges than those specified in the citation, and found guilty of thèse. 
In support of tliis, he has copied into his pleadings what he calls the 
judgment of the court in disbarment proceedings. But I apprehend 
what is copied as the judgment of the court is not such, but the opinion 
of the court. The opinion of the court is no part of the judgment 
of the court. This has been decided in several causes by the suprême 
court of California. The référence in the opinion or opinions to other 
offenses against the court was made with the view of guiding the ^s- 
cretion of the court in fixing the punishment to be meted to the plain- 
tiff. If there were a number of charges against the plaintiflf, and the 
court had jurisdiction to hear and détermine only one, and that one 
was sufficient to support the judgment, that would make the judgment 
valid. In an indictment containing a number of counts, this has been 
held to be the rule. A verdict and judgment will be sustained if any 
count is good. Claassen v. U. S., 142 U. S. 140, 12 Sup. Ct. 169; 
U. S. V. Pirates, 5 Wheat. 184. This is certainly the rule in civil 
cases. If there is one cause of action stated in the complaint that, 
if proven, will support the verdict and judgment rendered, that is 
sufficient. 

It is urged that the court had qo right to enter the judgment it did, 
namely, the disbarment of the plaintiff for three years, and until the 
further order of the court. If the court had no authority to add, in 
its judgment, "until the further order of the court," this may be con- 
sidered as surplusage, and disregarded. There is no difficulty in 
separating this last clause in the judgment of the court from the 
former, and hence it could not invahdate the former clause. But 
I do not wish to be considered as expressing any opinion as to whether 
this last clause was valid or not. This will not invalida te, in a col- 
latéral proceeding, that part of the judgment which is valid. We 
then hâve a valid judgment disbarring the plaintiiï for three years. 
That judgment cannot be reviewed by this court in this proceeding. 
This court cannot détermine whether the same was a correct judgment. 
This judgment estops the plaintiflf, in any court, from alleging that 
it is incorrect. As to this case, then, this court is confronted with 
the fact that the conspiracy charged is to procure a judgment which 
is valid, and which this court cannot question. This court cannot 
award any damages, then. for procuring it. This court cannot déter- 
mine whether it was rightfully or wrongfuUy procured, as the court 
had jurisdiction to enter the same. The judgment proves its own 
correctness. It is claimed, however, that there is a statute of the 
United States which gives the court the right to examine this judg- 
ment. This statute is as follows: 

"Bvery person who, under color of any statute, ordinance, régulation, custom 
or usage of any state or territory, subjeets, or causes to be subjected, any citi- 
zen of the United States, or other persoh withln the jurisdiction thereof, to the 
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deprlvatîon of any rights, privilèges or Immunitles secured by the constitution 
and laws, shall be Uable to the party Injured in an action at law, suit in equlty, 
or other proper proceedlng for redress." 

I cannot think that the United States, by this statute, intended 
to confer upon the fédéral courts the right to review every judgment 
of a state court in a collatéral action, and détermine whether or net, 
as a citizen of the United States, any person had been deprived of 
any rights, privilèges, or immunities secured by the constitution or 
laws of the United States by the opération of the same. If a court 
has jurisdiction of the subject-matter and the parties to an action, 
it would seem that the same ought to import in the fédéral courts 
the same verity as in courts of every state in this Union. The stat- 
ute, however, refers to the rights, privilèges, or immunities secured 
by the constitution and laws of the United States. In the case of 
Bradwell v. Illinois, 16 Wall. 130, the suprême court, speaking through 
Justice Miller, said: 

"But the right to the admission to practice in the courts of a state is not 
one of them. This right hi no sensé dépends on citizenship of the United States." 

In the case of In re Lockwood, 154 U. S. 116, 14 Sup. Ct. 1082, the 
suprême court again said: 

"In BradWelI v. Illinois, 16 Wall. 130, It was held the right to practice law 
in the state courts was not a privilège or immunity of a citizen of the United 
States; that the right to control and regulate the granting of a license to prac- 
tice law in the courts of a state is one of those powers that was not trans- 
ferred, for its protection, to the fédéral government, and its exercise is in no 
mannep governed or controlled by citizenship of the United States in the party 
seeklng such license." 

In coûsidering the fourteenth amendment to the constitution of the 
United States, the suprême court, in what are termed "The Slaughter- 
House Cases," 16 Wall. 74, 75, pointed out that there were certain 
privilèges and immunities which pertained to citizens of the United 
States and to citizens of a state, and says: 

"îf, then, there is any différence between the privilèges and immunities 
belonging to a Citizen of the United States, as such, and those belonging to the 
citizen of the state, as such, the latter must rest for their security and pro- 
tection where they hâve heretofore rested, for they are not embraced by this 
paragraph of the amendment." 

The court in this case proceeds to point out that if congress should 
hâve the power to regulate the immunities and privil^es of the citi- 
zens of a state, as such, the eflPeet would be to fetter and dégrade the 
state govemirients by subjecting them to the control of congress, and 
would radically change the whole theory of the relations of the state 
ând national governments. In the case of U. S. v. Cruikshank, 92 
U. S. 551, thé suprême court said: 

"No rights can ÎDe acquired under the constitution or lawS of the United 
States, exéept such as the government of the United States has the authorlty 
to grant or secure." 

In the case of Duncan v, Missouri, 152 U. S. 382, 14 Sup. Ct. 571, 
the suprême cdurt again sayS: 

. "But the privilèges and immunities of cltlzénis Qf the United States protected 
by the fourteenth amendment are privilèges and immunities arising oUt of 
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the nature and essential charaèter of the fédéral govemment, and granted or 
«ecured by the constitution." • 

Plaintiff receiyed the right to practice law in the courts of California 
in pursuance of the lawa of California, and not by virtue of any pro- 
vision of the laws or the constitution of the United States. He was 
disbarred under the provisions of the law of California, and not those 
of the national government. I think it may be safely asserted, there- 
fore, that the statute under which plaintiff claims the right to bring 
this action does not apply to this case. In the proceedings to disbar 
him, he was not deprived of any right, privilège, or immunity secured 
to him by the constitution or laws of the United States. And it may 
be said the judgment agaimst him was not entered as a punishment, 
but for the protection of the court. But plaintiff asserts that he was 
deprived of his rights without due process of law. I hâve already 
partly discussed this question, in considering the jurisdiction of the 
suprême court of the state in the disbarment proceedings. In the 
case of Duncan v. Missouri, supra, the suprême court said: 

"Due process of law and the equal protection of the law are seeured If the 
laws operate on ail allke, and do not subject the Individual to an arbifrary 
exercise of the powers of government." 

The suprême court, in many other décisions, has announced the 
same doctrine. It is not claimed but that the proceedings to disbar 
the plaintiff from the practice of the law were the same usually re- 
sorted to, not only by the suprême court of California, but ail other 
courts in lite cases. The plaintiff, however, claims that the pro- 
ceedings were arbitrary because he was not cited to answer some of 
the charges of which he was found guilty. I hâve answered this by 
saying, if the charge named in the citation which he was called upon 
to answer, and which he did answer, was, if found true, sufBcient to 
justify the judgment pronounced, that was sufladent. I cannot see 
whereui there was any discrimination against the plaintiff, in the pro- 
ceedings to disbar him, that would show he was not subject to the 
same rul» as any other attorney or counselor at law in like cases with- 
in the state of California. It may be said that while the complaint, 
with many accompanying adjectives, charges that he was disbarred 
without due process of law, and was not accorded the equal protection 
of the law, I do not recall the statement of any facts showing this to 
be true. As I hâve stated, the statement, in the opiaion of the court, 
of other offenses, was, in my judgment, a statement only of matters 
which guided its discrétion in rendering the judgment it did. The 
plaintiff charges that the words used in his brief wou'd not bear the 
construction placed upon them by the suprême court. It is évident 
this court cannot review the action of the suprême court of California 
in this particular. This is not a court for the revising of the errors 
of that court. I will say, however, that the language used in the 
bidef of plaintiff, and of which the suprême court of California com- 
plained, would be considered most objectionable and insulting by any 
court with which I ever had any connection, and it is dilHcult for me to 
comprehend how a man of the intelligence and éducation of the plain- 
tiff could come to any other conclusion. It may safely be said, there- 
fore, that plaintiff was not disbarred without any charges against him. 
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There was certaînly one charge specified in the citation served upon 
him. 

We come back to the proposition ârst stated, that, as long as that 
judgMént of disbarment stands, there could be no action maintained 
against the défendants named in the motion for procuring the same, 
because it must be held that that judgment was right and proper. In 
regard to the other point, it afïects only the défendant Fitzgerald. 
The suprême court of the United States, in the cases of Randall v. 
Brigham, 7 Wall. 523, and Bradley v. Fisher, 13 Wall. 335, estab- 
lished thé rule that a judge of a court of gênerai jurisdiction could not 
be sued or made liable in a civil action for any judicial act done within 
the jurisdiction of the court over which he presided. The language 
of the décisions is full and complète on this point. The décisions 
were rendered by Justice Field, whose own expériences made him 
most sensitive to the rigbts of attorneys, as the décisions of the su- 
prême court where such rights are considered will indicate. In the 
case of Kandall v. Brigham, supra, he said: 

"Now, It is a gênerai principle, applicable to ail judicial offlcers, that they 
are not liable to a civil action for any judicial act done within their jurisdie- 
tion. In référence to judges of limited and inferior authority, it bas been 
held that they are protected only when they act within their jurisdiction. If 
this be the case with respect to them, no such limitation exists with respect 
to judges of superior or gerieral authority. They are not liable to civil actions 
for their Judicial acts, eveii when such acts are in excess of their jurisdiction, 
unless, perhaps, where the acts in excess of jurisdiction are done maliciously 
or corr.uptly. This doctrine is as old as the law, and its maintenance is 
essential to the impartial administration of justice. Any other doctrine would 
necessarily lead to the dégradation of the judicial authority, and the destruc- 
tion of its usefulness. Unless judges, in administering justice, are unintiu- 
enced by considérations personal to themselves, they can afford little protec- 
tion to thé citizen in bis person or property. And, uninflueneed by such con- 
sidérations, they cannot be, if, whenever they err in judgment as to their juris- 
diction upon the nature and extent of which they are constantly required to 
pass, they may be subjected to prosscution at the instance of every party 
imagining himself aggrieved, and be ealled upon, in a civil action in another 
tribunal, and perhaps before an inferior judge, to vindicate their acts. This 
exemption from civil action is for the sake of the public, and not merely for 
the protection of the judge, and has been maintained by a uniform course of 
décisions in England for centuries, and in this country ever since its settle- 
ment." 

It M'ill be observed in this décision there appears to be an exception. 
It is intimated, if the judicial act is done outside of the jurisdiction of 
the court, and is done maliciously or corruptly, the judge might be 
rendered liable in a civil action. In the case of Bradley v. Fisher, 
supra, however, this matter came up again for considération in the 
suprême court; and the court held that a judge of a court of gênerai 
jurisdiction, or of a superior court, would not be liable in a ci\il action 
for damages, even if he exceeded the jurisdiction of his court, and 
acted corruptly or maliciously. The court, again speaking through 
Justice Field, said: 

"In the présent case we hâve loolied into the authorities, and are clear, from 
them, as well as from the principle on which any exemption is naaintained, that 
the qualifying words used were not necessary to a correct statement of the 
law, and that judges of courts of superior or gênerai jurisdiction are not liable 
to civil actions for their judicial acts, even when such acts are in excess of 
their jurisdiction, and are âlleged to hâve been done maliciously or corruptly." 



IN RR MASON. 145 

I do not see, under thèse authorîties, how thîs action can be main- 
tained against Judge Fitzgerald. The case of Ex parte Virginia, 100 
U. S. 339, establishes no différent rule than above expressed. In fact, 
impliedly it supports it. In the opinion of the court, it is maintained 
that the act complained of was not a judicial act, and that, therefore, 
the judge who performed the same could he made liable criminally. 
Justice Pield, who dissented from the views of the majority of the 
court, held that the act was judicial, and therefore the défendant could 
not be punished for the same. This dissenting opinion explains the 
opinion of the majority of the court, and shows upon what view it 
rested. There is some claim that the action could be maintained 
on account of the publication of the disbarment proceedings in a Cali- 
fornia Keport. But that is not this action. The charge is that ail 
the damages the plaintifî has sustained hâve resulted from his disbar- 
ment. But such an action as plaintifif names could not be sustained 
against the judges of the suprême court of Califomia ; much less, then, 
against the other défendants, who are not charged with having had any 
complicity in such publication. The motion is sustained. 



m re MASON. 
(Circuit Court, S. D. lowa. February 21, 1808.) 

1. CijErks op Courts— Chanoe in Jddiciaij District— Repeal of Stattjte. 
Act July 20, 1882, creating out of certain counties a new judicial district, 
to be known as the "Northern District of lowa," and providins: that the 
remaining counties shall constitute the Southern district of lowa, and that the 
Judge, district attomey, marshal. and clerks of the district of lowa shall be, 
respectively, the judge, district attomey, marshal, and clerks of the Southern 
district of lowa, does not, by implication, repeal Act June 4, 1S80, i 4, which 
provides "that the clerk of the district court shaU be clerk of the circuit court 
at ail the places where the same is held in said district except at Des Moines." 

i. Courts — Change of Tbrkitortai, Jurisdiction— Création op New Judicial 
District. 

Act ,Tuly 20, 1882, dividing the state of lowa into two judicial districts, 
did not abolish the district of lowa. It simply detached certain counties from 
the district, and made a new district, to be known as the "Northern District 
of lowa." The organizatJon of the original district was not ehanged. Its 
ofïicers were contimied In office, charged with the same duties. Its name 
and territorial Jurisdiction alone were affected. 

8. Ofptcers— Législative Appointment— Construction of Statutb. 

The provision of Act July 20, 1882, that "the persons now acting as clerks 
for the district of lowa shall be the clerks for the Southern districi of lowa," 
does not constitute a législative appointment of such persons to their respective 
offices, but simply gives them, under existing laws, the same status in the 
Southern district that they had in the original district, without the necessity 
of f urther appointment. 

i. Ex Oppicio Ci.erk op Circuit Court bt Spécial Law— Appointment as 
Clerk of District Court Only. 

Under Act June 4. 1880, § 4, making the clerk of the district court for the 
district of lowa ex officio clerk of the circuit court of such district at ail places 
other than Des Moines, one duly appointed, qualifled, and acting as clerk of 
the district court for the Southern district of lowa since the création of the 
Northern district of lowa must be regarded as the de facto, if not de jure, 
clerk of the circuit court for such district at places other than Des Moines, 
though not appointed thereto in the manner provided by the gênerai law 
(Act Feb. 6, 1889). His right to act as such cannot be coliaterally attaeked. 
85 F.-IO 
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A, B. CumminB, for E, B, Mason. 

W. C. Howell and James C. Davis, for J. J. Steadman. 

WOOLSON, District Judge. On December 20, 1875, Edward E. Ma- 
son was by Circuit Judge Dillon appointed "clerk of the United States 
circuit court for the district of lowa." He duly qualifled in January, 
1876. Àt that date the district of lowa eomprised the entire state of 
lowa, with four divisions therein, — the Northern, Southern, Western, 
and Central. Rev. St. § 537. The district court was held in each of 
thèse divisions, but (section 658, Eev. St.) the circuit court was held 
only at Des Moines, in the Central division. By act approved June 4, 
1880 (21 Stat. 155; 1 Supp. Eev. St. p. 290), the circuit court was or- 
dered thereafter to be held in each division "at the times and places by 
law provided for holding the United States district couii: in and for said 
district." At that date E. E. Mason was clerk of the circuit court of the 
district, and H. K. Love the clerk of the district court. Section 4 of this 
act provided "that the clerk of the district court shall be clerk of the cir- 
cuit court at ail the places where the same is held in said district, except 
at Des Moines." It is conceded that thereby Mr. Mason was clerk of the 
circuit court for the district at Des Moines, and Mr. Love (in addition to 
being the clerk of the district court for the district) was the clerk of 
the circuit court at Dubuque, Council Bluffs, and Keokuk, in the North- 
ern, Western, and Eastern divisions, respectively, of the district. By 
act approved July 20, 1882 (22 Stat. 172; 1 Supp. Eev. St. p. 358), the 
staté of lowa was "divided into two judîcial districts," a portion of the 
counties of the state designated in such act constituting "a new district 
to be known as the Northern District of lowa." This act also provides 
that "the remaining counties of the state shall constitute the Southern 
district of lowa: and the présent district court of lowa from and after 
the passage of this act, shall be known as the district court for the 
Southern district of lowa." Section 2 provides that "the présent judge 
of the district of lowa is hereby declared to be the district judge for 
the Southern district of lowa," and authority is granted for the 
appointment of a district judge for the Northern district of lowa. 
Section 3 provides that "the district attorney and United States marshal 
for the district of lowa shall be the district attorney and marshal of 
the Southern district of lowa," and authority is granted for the appoint- 
ment of district attorney and marshal for said Northern district. Sec- 
tion 4 relates to clerks of thèse districts. After providing for appoint- 
ment of a clerk for the circuit and district courts in said Northern dis- 
trict, the section further provides that "the persons now acting as 
clerks for the district of lowa shall be the clerks for the Southern dis- 
trict of lowa." Section 6 of this act divided the Southern district 
into three divisions, viz. Central (court to be held at Des Moines), 
Eastern (at Keokuk), and Western (at Council Bluffs). After the 
passage of this act, and the institution of the (new) Northern district of 
lowa, the situation in this (Southern) district, so far as the clerks of the 
circuit and district courts were concerned, remained the same; that is, 
Mr. Mason continued to act as clerk of the circuit court at Des Moines 
only, while Mr. Love continued to act as clerk of the district court 
throughout this district, and also as clerk of the circuit court in the 
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Eastern division (at Keokuk) and in the Western division (at Council 
Bluffs). Mr. Love died in 1891, and in January, 1892, J. J. Steadman 
was appointed successor, the appointment being as follows: 

Mt. Pleasant, lowa, February 15, 1892. 
I herèby appoint John J. Steadman, of Oouncil Bluffs, lowa, clerk of the TJ. 
S. district court in and for the Southern district of lowa. 

Jno. S. Woolson, District Judge. 

Since said appointment Mr. Steadman lias acted as clerk of the dis- 
trict court, and also as "clerk of the circuit court at ail places where 
the same is held in said district, except at Des Moines." Mr. Mason 
now claims that he is legally the clerk of the circuit court at ail places 
whefe such court is held in this district, and that the provision, above 
quoted, from the act of June 4, 1880, relating to clerks is not in force. 

If this question is to be solved by the construction placed upon said 
act Qf June 4, 1880, by the officiais in this district at the time of the 
passage of said act and continually since, the décision must be adverse 
to the claim now made. During the lifetime of Judge Love, who was 
judge of this district when ail the législation above quoted was enacted, 
no such claim was presented. Judge Love died in July, 1891. Mr. 
Love, clerk of the district court, died later in the same year. For the 
(about) nine years succeeding the passage of the act of 1882, Mr. Love 
continued, without adverse claims thereto, to act as clerk of the circuit 
court "at ail places except at Des Moines," at which that court was held 
in this district. It is now claimed that the act of 1882 repealed the said 
act of 1880 so far as relates to clerks within this district. I quote 
from the brief of Mr. Mason : 

"The undersigned claims that the act of June 4, 1880, related to the district of 
lowa, and has no effect whatever upon the Southern district ot lowa; that when 
the district of lowa was abolished by the division into two judicial districts, that 
the laws which had spécial effect In that district were thereby abolished, and had 
no force nor effect whatever upon either of the districts Into which the district 
[of lowa] had been divided." 

Aside from the oontemporaneous construction, in this respect, placed 
on the act of 1882 by those specially interested therein, to which I hâve 
above adverted, and which is against the claim now made, it may fur- 
ther be said that the act of 1882 contains no terms expressly "abolish- 
ing" the district of lowa. That act does create a new district, by set- 
ting off a portion of the territory theretofore lying within the "district 
of lowa," and giving to such portion the name of a new district. But 
the act, after giving to the territory not thus set off the name of South- 
ern district of lowa, déclares that "the présent district court of lowa 
* * * shall be known as the district court for the Southern dis- 
trict of lowa." Had the act not changed the name from "the district" 
to "the Southern district," I take it, from the arguments presented, that 
no claim would be made that the district had been abolished. There 
would hâve been but a restriction or diminution of the territory within 
it. In a subséquent brief, counsel for Mr. Mason présent the same con- 
tention in thèse words: "The act of 1882 abolished the district of lowa. 
It abolished both the circuit and district courts for the district of lowa."' 
The phraseology of the act, as just above quoted, doee not sustain this 
contention. In U. S. v. Benson, 31 Fed. 896, 898, though considering 
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the matter from a différent standpoint, the circuit court for the district 
of Califomia speaks of an act of congress, with référence to the district 
of Califomia, which "detached certain counties from tlie district, and 
made a separate judicial district, called the Southern district of Cali- 
fomia." The phraseology of the act (24 Stat. 308; 1 Supp. Rev. St. p. 
513) is almost identical with the said act of 1882, in this respect. "The 
district of California shall » * • hereafter be calIed the Northern 
District of California." Justice Field says of this act and its effect on 
the original district (page 898) : "The organization of the original dis- 
trict was not changed. Its oifficers were continued in o£3ce as before, 
and were charged with the same duties, and they retained the custody 
of its records. Its territorial jurisdiction alone was affected," etc. So 
in this district. No new appointments were made, nor deemed neees- 
sary, because of the carving out of a new district, and the change 
(restriction) in territorial jurisdiction and change in name of the prés- 
ent district. The judge, marshal, district attorney, and clerks which 
had been appointed for the original district remained for "the Southern 
district" as they had been in "tlie district" of lowa, and there appears to 
hâve been no suggestion or thought that any change had occurred in 
their relations to the district in which they remained, or that their 
duties were in any wise affected by the new législation, within the 
boundaries established by such législation. I conclude, therefore, that, 
so far as the act of 1882 is concemed, the relative positions, duties, and 
rights of the clerks of the circuit and district courts within this district 
remained unchanged. 

It is further claimed that the provision above quoted, in the said act 
of 1882, relating to clerks of the district of lowa, "constitutes a législa- 
tive appointment of a particular person to a particular ofQce;" that 
under such provision "congress appointed Mason clerk of the circuit 
court for the Southern district of lowa, and appointed Love clerk of 
the district court for the Southern district of lowa," and it is contended 
therefrom that, even though it be held that Mr. Love, under such ap- 
pointment, in connection with the act of 1880, continued to be the clerk 
of the circuit court at other places than Des Moines, yet such confer- 
ring of power was personal to him, and ceased with his termination of 
office of clerk. This contention cannot be sustained. Without now 
attempting to consider whether congress might, under the constitution, 
thus "legislatively appoint" a spécifie person to such designated posi- 
tion, it may be stated that such does not appear to hâve been the prac- 
tice of congress. The opposite appears to be the fact. It would re- 
quire strong and unmistakable language in the act to justify the conclu- 
sion that congress had attempted such 'législative appointment." The 
phrase in the act of 1882 that "the persons now acting as clerks for the 
district shall be the clerks for the Southern district" must be construed 
as giving to such persons — subject to then existing législation as to 
clerks of United States courts — the same authority and right, and sub- 
jecting them to the same duties and responsibilities, in the Southern 
district, which they had held and experienced in the original district, 
without the necessity of further appointment thereto, If the conten- 
tion of counsel is correct, then, in the absence of subséquent l^islative 
authority or action, the clerks named were given life positions, and 
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could not hâve been remoTed from their ofSce. TMs will scarcely be 
claimed. If there remained in force the gênerai statutory provisions, 
conferring on the judges the same right to remove thèse clerks which 
then existed in other districts, and had existed in the district of lowa, 
then the contention of "législative appointment" falls, for the act of 
1882 does not attempt to confer on the judges any such power. We 
may not lightly assume that congress intended to vest in any such 
clerks any right to oificial position otherwise than existed generally to 
persons holding like positions, save as then existing législation con- 
ferred such right. And we hâve seen that under this act the right of 
the clerk of the district court to act as clerk of the circuit court at places 
other than Des Moines remained. 

The foregoing disposes of the other branch of the contention above 
stated, viz. that the force of section 4 of the act of 1882, so far as it re- 
lates to the clerk of the district court, terminated when he terminated 
his oflace, and did not pass to his successor; for, if said section was not 
a législative appointment to a designated office, then the act did not 
confer on Mr. Love such a personal right in or to the office of clerk as 
that the duties and powers which he exercised as clerk of the circuit 
court ceased with the termination of his holding the office. Since he 
was such clerk, with the same gênerai duties within his district as be- 
longed to like clerks in other districts, with the addition of certain 
powers of circuit clerk, when he ceased to be clerk his successor suc- 
ceeded to aU the officiai powers and duties which Mr. Love had pos- 
sessed ; for it is not contended that the act of 1880, in conferring on the 
clerk of the district court certain powers which otherwise would hâve 
been possessed by the clerk of the circuit court, did in any manner con- 
fer on Mr. Love (the then district clerk) personal powers which would 
not hâve passed to his successor had such successor been appointed 
before the enactment of the act of 1882. 

It is further contended that by section 3 of the act of Febniary 6, 
1889 (25 Stat. 655; 1 Supp. Rev. St. p. 638), Mr. Steadman does not 
possess the authority to act as clerk of the circuit court in this district 
at places other than Des Moines, because he bas never been appointed 
clerk of the circuit court in the manner provided in that section. This 
section is gênerai in its ternis. Authority need not be cited to prove 
that a gênerai statute will not, by implication, repeal an earlier spécial 
statute, whose provisions may touch the subject-matter embraced in the 
gênerai statute, unless the two statutes cannot properly co-exist. If 
by a fair and reasonable construction the two statutes can be recon- 
ciled, then both will remain in force; in other words, effect is to be 
given to both statutes if that be practicable. And unless it plainly 
appears that the later act was intended to repeal — to be a substitute 
for — the former act, the courts will not hold that the later, by implica- 
tion, repeals the earlier statute. In my judgment, section 4 of said 
act of 1880, and section 3 of the act of 18i89, so far as herein under con- 
sidération, are not in conflict, and are both in force. Mr. Steadman 
has been duly appointed clerk of the district court for this district. He 
bas taken the oath required, and has executed his bond as such clerk, 
which has been duly approved and is on file at the department. For 
about six years he has been acting as such clerk. In my judgment, 
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and for feasons to me deemed entirely satisfactory, and wMch hâve 
been in part hereinbefore stated, he is "the clerk of the circuit court at 
ail the places where the same is held in this district except at Des 
Moines," and is authorized to perf orm ail the duties of such clerk at said 
places. H Mr. Mason, as hereinbefore determined, is entitled, under 
existing statutes and by virtue of his said appointment of December, 
1875, to now act as clerk of the circuit court of this district only at Des 
Moines, then it is not material, so far as the claim now presented is 
concerned, whether or not Mr. Steadman has been duly and regularly 
appointed to perform the duties of said clerk of the circuit court at 
places other than Des Moines. He is acting as such. He has been 
and is by the court recognized as such. Under the requirements of the 
department of justice, he ha« given, in addition to the bond executed 
by him as clerk of the district court, a bond for due and proper perform- 
ance of his duties as clerk of the circuit court of this district at places 
other than Des Moines. His acts as such circuit clerk are, therefore, 
binding, and of full validity, as de facto, if he were not de jure, such 
clerk of circuit court; and a bond exists in favor of any persons flnan- 
cially interested, if, indeed, two bonds do not so exist. His right to flU 
the offlce of said clerk cannot be collaterally attacked by the claim now 
pending. If any right exists therefor, the attack must be directly 
made, in a proper proceeding. The claim presented by Mr. Mason that 
he is entitled to act as clerk of the circuit court of this district at other 
places than Des Moines must therefore be denied. 



CHARLOTTE OIL & FBRTILIZER CO. v. HARTOG et al. 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1898.) 

No. 234. 

1. Pactors— Holding Consionmbnt— Failure to Use Dioqbnce. 

A factor who lias advised ttie sale of a consigument of meal, and has In- 
formed the conslgnor of the weak condition of the market, by holding the 
consignment in accordance with the directions of the consignor, does not be- 
come Uable for failure to use diligence, merely because he afterwards sells 
the same on a low market. 

3. CusTOMS and Usages— Factobs—Disafpirmance of Conthact. 

One who consigns merchandise to a factor at a foreign port cannot hold 
the factor responsible for the cancellation of a contract of sale by a purchaser 
as permitted by the custom of that port, even though the custom seems un-, 
reasonable. 

8. Account Stated— Estoppbl. 

The silence of one to whom an account has been rendered does not estop 
hlm from attacking it by showing fraud, omission, or mlstake. 

4. ACCO0NT Stated- Factok. 

When an account sales of a consigument was rendered by a factor, and 
the consignor thereupon drew on the factor for "balance due on account 
sales," and the draf t was honored, in the absence of fraud, omission, or mi»- 
take, the account becomës stated and settled. 

In Error to the Circuit Court of the Uiyted States for the Western 
District of North Carolina. 
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Thîs waa an action on account by Hartog & Fesel against the Char- 
lotte Oil & Fertilizer Company. Défendant âled a counterclaim. Judg- 
ment was rendered for plaintifs, and défendant brings error. 

Platt D. Wallier, for plaintiiï in error. 
Charles W. Tillett, for défendants in error. 

Before GOFP, Circuit Judge, and BRAWLEY and PURNELL, Dis- 
trict Judges. 

BRAWLEY, District Judge. The défendants in error, who were 
plaintiffs below, were commission merchants at Rotterdam, in the king- 
dom of the Netherlands, and this controversy grows out of sundry sldp- 
ments of cotton-seed meal and cotton-seed oil made by the plaintiff in 
error, the défendant below, a corporation, doing business at Charlotte, 
N. C. The first shipment was of oil, account sales of which were sent 
on January 28, 1893, subsequently closed by draft, and does not enter 
into this controversy. The second shipment was of 1,700 tons of cot- 
ton-seed meal, originally consigned to Eitzen & Co., at Hamburg, but 
subsequently transferred, for reasons stated, to Hartog & Fesel, who ac- 
cepted and paid a draft for 140,000 marks drawn on account thereof on 
February 3, 1893. The third shipment was of 2,000 barrels of cotton- 
seed oil by the steamship Peraian Prince, against which a draft of 125,- 
000 marks was drawn and accepted and paid by Hartog & Fesel prior 
to March 7, 1893. The fourth shipment was of 1,000 barrels of cotton- 
seed oil shipped on steamship Grecian Prince, March 24, 1893, against 
which a draft of 60,000 marks was drawn and paid on April 4, 1893. 
Account sales of the second and third conaignments was rendered on 
June 10, 1893, showing a balance due the oil company of 10,681.74 
marks, which drew on June 16, 1893, a draft for 10,600 marks "as bal- 
ance due on account sales meal and 2,000 barrels oil." Account sales 
of the fourth consignment was rendered December 20, 1893, showing a 
balance due Hartog & Fesel of 10,460.67 marks, and a draft for that 
amount, being the équivalent of $4,269.66 in the currency of the United 
States, was drawn by them, and, payment being refused, suit was 
brought to recover the same; and a verdict in favor of the plaintiiïs 
for that sum, with interest, having been rendered on April 4, 1897, and 
a judgment thereon duly entered, the cause is before us by writ of error 
on a bill of exceptions. 

Numerous exceptions were taken during the trial, but a proper 
understanding of the points considered in the court below, and upon 
which our décision rests, does not require that they be considered in 
détail. The main question is whether the account sales of consign- 
ments No. 2 and No. 3 is to be considered as an account stated and 
settled, and arises upon the counterclaim interposed by the défendant 
below in its answer to the complaint of the plaintiffs, which was for 
the balance due on consignment No. 4. 

The testimony shows that Hartc^ & Fesel was an old and well estab- 
lished flrm of commission merchants at Rotterdam, and that the indi- 
vidual members of it were active and reputable; and that Oliver, the 
président of the oil tompany, who conducted the correspondence, and 
business relating to thèse transactions, was an intelligent and alert 
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man of business, wlio kept himself well informel as to the markets of 
the world, It may be fairly inferred from the testimony that Btartog 
& Fesel were cautious and conservative, and that Oliver beliered him- 
self to be more thoroughly informed as to the condition of the market 
for cotton-seed oil and meal at home and abroad than his factors were, 
and therefore disposed to act upon Ms own judgment and to take risks. 
The flrst item in the counterclaim relates to consignment No. 2,— the 
cotton-seed meal, — and chaires that the plaintiflfs did not use diligence 
in selling the same, but unreasonably delayed doing so, by reason wher- 
of the défendant sulïered a loss of over |6,000. The correspondence, 
by cable and letter, clearly shows that the delay in selling the meal was 
due to Oliver himself; that the plaintiffs were entirely faithful to their 
obligation to keep him infonned as to the conditions afîecting the 
market in HoUand, and were urging a sale, while Oliver, believing him- 
self to be better informed as to gênerai conditions, restrained them from 
selling. In his letter of February 7, 1893, he says: "We are just 
so confident that there is money to be made in holding the meal now 
in Hamburg that we would be very likely to buy ail the meal in Ham- 
burg at présent priées and corner the market, for there will not be auy 
more meal exported;" and, after stating certain facts tending to con- 
flrm his views, adds: "As the meal is now in store, we do not want it 
offered below 135 marks, and don't care to sell at this price at présent. 
We prefer to hâve the meal taken entirely ofif the market, and will ad- 
vise you when to sell." And in reply to the message from Hartog on 
March 20, advising that "priées continue the downward course. Please 
authorize us to sell at best we can," — ^he answers "Do not force the 
market; we shall see priées higher this season." AU of the correspond- 
ence is of like ténor. 

The second item in the counterclaim relates to consignment No. 
3, — the 2,000 barrels of oil shipped on the Persian Prince in Feb- 
ruary, 1893. Oliver wired on the 24th, asking the best offer for the 
oil to be sold in transit, to which Hartog & Fesel replied on same day 
that they could probably sell at fl. 47. On 27th Oliver authorized a 
sale at that price, and, on March 3d, Hartog & Fesel wired that they 
had sold, to arrive, 2,000 barrels, at fl. 47. The Persian Prince arrived 
at Rotterdam about the end of March, and on April Ist Hartog & Fesel 
cabled that the buyers ref used to receive it, on the ground that it was 
not satisfactory, although they (H. & F.) could flnd no fault with it. 
Oil, meantime, had declined in price, and much correspondence ensued, 
in which Oliver insisted that the buyers should be held to their contract, 
offering, if necessaiy, to submit the matter to arbitration. In the 
course of the correspondence, Hartog & Fesel explained that it was the 
custom of the port at Rotterdam, with respect to cotton-seed oil, that 
the buyer is entitled to take a few barrels as samples and couvert the 
same into butterine, for which such oil is used, and, if the quality and 
color does not suit him, he is free to cancel the purchase, and cannot 
be compelled to take it. Oliver naturally complained of such custom 
as being one-sided, in that it gave the buyer opportunity to avoid his 
contract. 

The case is not before us in such aspect as requires a considération 
or vindication of the reasonableness of the custom. The testimony 
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clearly shows that such a custom prevails at Kottedam, and the gên- 
erai law is that the usage of a particular business is impliedly inoorpo- 
rated into every contract of agency, and that a person who employa 
ajQ agent to do business for him at a particular place must be taken 
to hâve contracted according to the custom of that place. If, under 
the circumstances, the agent acts in good faith, keeps his principal well 
infonned, and gives to his service the intelligence and zeal commen- 
surate with the requirements of the occasion, he cannot be held respMisi- 
ble for not exacting that which he is powerless to enforce. And that 
is the point next to be considered. 

On April the 6th, after being notifled of the refusai of the buyers 
to take the cil at fl. 47, Oliver cabled: "Sell at current market priée 
Persian Prince oil. If a lawful claim, sue flrst buyer for différence. 
You may compromise, if cannot enforce," — ^to which Hartog & Fesel 
repUed on April 7th: "We cannot enforce. Buyers always entitled 
rejeeting if quality do not suit them. We write you full particulars." 
After informing them that oil of the "Sherman" brand had been sold 
that day at f. 35, they say that we hâve sold 2,000 tierces Persian 
Prince at f. 35; to which Oliver replied, on the next day, directing a 
cancellation of the sale, and the storing of the goods, and that formai 
notice be given to the flrst buyer that he would be held responsible, add- 
ing: "If necessarj', we will send our représentative, who will most 
likely arrive by 20th day of April." To this Hartog & Fesel replied, on 
April 8th, that the sale had been canceled as directed ; that, for reasons 
already stated, they could not give formai notice to hold the buyers re- 
sponsible; that it was useless to send a représentative, as their inter- 
ests were being looked after ; and asking them to await the explana- 
tion sent by letter. On April llth the following letter was written: 

"Charlotte, N. 0., April lltb, 1893. 
"Messrs. Hartog & Fesel, Eotterdam, Holland— Gentlemen: This will intro- 
duce to you Mr. Charles H. Fisher, representing the Charlotte Oil and Fertilizer 
Company of Charlotte, N. C. TJ. S. A., and also the Gâte City Oil Company of 
Atlanta, Ga., tJ. S. A. Mr. Fisher is making a business trip in the interest of 
the two companies, and any courtesy that you may show him will be appre- 
ciated. The spécial object of his trip is to become thoroughly posted as regards 
the customs of reliable business flrms in Holland and Germany, to leam the 
laws of each country regarding contracts, of purchases and sales. Our récent 
expérience compels us to resort to this trip of investigation in order to be fuUy 
posted as to our rights. with the view of continuing export business. He is 
authorized by the président of this Company to attend to any business pertaining 
to said Company, and his acts regarding such business will be recognized by us. 
"Tours, truly, Charlotte Oil & Fertilizer Company, 

"By Fred. Oliver, Près, and Treas." 

Fisher, the bearer of this letter, arrived in Rotterdam about May 1, 
1893, and remained until about the end of June. The testim'ony 
shows that he was cordially received by Hartog & Fesel ; that he was 
in their oflBice nearly every day; and that he had abundant opportunity 
to become fully cognizant of ail the transactions relating to thèse con- 
signments, and of the methods of business and usages of the port of 
Rotterdam, as he was in contact with the dealers in oil at that place. 
On May the 6th, Hartog & Fesel write to the oil company advising it 
of Fisher's arrivai, and saying: 
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"We are glad. to say we hâve made the acquaintanee with as a thorougUy 
strajghtforward and reliable gentleman. Hence we hâve done the very best we 
know hOAV to please hlm and to show hipi any possible courtesy, and bave talked 
business mattera over with hlm, and especially the çtuestlon o( tJie rejected 2,000 
barreïs of cotton-seed oil. We hâve seen the différent buyers wlth Mr. Flsher, 
and he bas been able to hear from ail of them the conditions on which the sale 
of oil to arrive are made hère, and no doubt he bas understood the matter f ully, 
and wrltten and cabled you about it. We hâve no doubt but that his visit and 
stay hère wUl resuit In a stlU more pleasant and paying business for both of 
us in the future, and we had opportunlty to talk to Mr. Flsher about the trade 
In gênerai, its peculiarlties and Its dlfflculties hère, Just as well as about the 
advantages there are In sendlng conslgnments regularly to thls market, and the 
dlsadvantages of not dolng so, and no doubt he will hâve explained to you 
everything fully, so that we need not go into détails. Meanwhlle we bave suc- 
ceeded in sellhig for you 1,541 barreïs of cotton seed oil at f. 40, and Mr. F. will 
hâve explained you ail about It. Also, that durlng summer very little oil Is used 
hère, and that, therefore, churners are not In a hurry to buy oU. The face, how- 
ever, that oil made by the Kentucky Befluery bas been rejected on account of 
the very Inferior quality, made churners awake, and make them take care that 
thelr rivais dld not buy ail the good oU away and left them that were holding 
off in the cold. We took advantage of thls, and sold a part of your oil, and 
such, after havlng thoroughly talked the matter over with Mr. F. We will see 
what can be done with the remainder. Meanwhlle a lot of Southern oil was 
sold at f. 41, but it was to a man who would rather starve than work anything 
else but Southern, and, besides that, you must not forget that your brand is a 
new one in the market, for which we want to cultivate our buyers, whilst South- 
ern is an old-established brand. We hâve nothing to add to ail the above said, 
as Mr. F. can no doubt tell you shorter and plainer than we can how our market 
lays, and so on. We beg to inclose the advice of sales, and remain," etc. 

Three hundred barreïs had been previously sold by Oliver's direction 
at fl. 39. One of the members of the ârm testifles in his déposition 
that Fisher was almost daily in their office during his stay in Rotterdam, 
and was cognizant of ail the transactions in regard to defendant's con- 
signment, and that it was by his direction that 300 barreïs of consign- 
ment No. 4 was put with consignment No. 3, so that this consignment 
shoiild be closed ont. 

Fisher was examined as a witness upon the trial, and did not, in any 
way, contradict this testlmony, or say anything that would controvert 
the inference fairly deducible from lie correspondence and testimony 
that he was fully informed as to everything connected with thèse trans- 
actions. We must assume, therefore, that when the account was 
stated and submitted to him on June 10, 1893, he had ail the informa- 
tion necessary to an understanding of its eorrectness. The greater 
part of consignment No. 3 was sold during the time when Fisher was 
at Eotterdam, and the accounts were made up and submitted to him. 
He cabled to the oil company, and on June 16th it sent the following 
message: "As per cable received to-day from Mr. Fisher, we hâve 
made draft on you three days sight for 10,600 florins, as balance due 
on account sales meal and two thousand barreïs of oil." 

After Fisher's return to Charlotte, and after the oil company had 
received the account for consignments No. 2 and No. 3, it appears that 
the oil company desired to make another consignment of 1,150 barreïs 
of oil, but, owing to disagreement between the parties as to the terms 
of advancements, this consignment was not made. The testimony 
shows that there was a correspondence between the parties until the 
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end of the year. It nowhere appears that any question was made as to 
the correctness of this account, and not until suit was commenced to 
recover the balance claimed by Hartog & Fesel on consignment No. 4 
were they advised that the account was disputed, and this was by 
counterclaim set up in the answer, as hereinbefore related. Waiving 
the detennination of whether in this action such a counterclaim could 
be properly pleaded, the weight and effect of the account stated on June 
10, 1893, is next to be considered. 

The mère rendering of an account does not, of itself, make it a stated 
one. It may become so by the silence of the party receiving it, and long 
acquiescence may raise an implication of law that the party admits 
its correctness; the underlying principle being that the sUence of the 
party to whom the account is sent warrants the inference of an admis- 
sion of its correctness, which inference is more or less strong, accord- 
ing to circumstances. "Between merchants at home, an account which 
has been presented, and no objection ma de thereto, after the lapse of 
several posts, is treated, under ordinary circumstances, as being, by 
acquiescence, a stated account." Story, Eq. Jur. § 526. When the 
facts are clear it is always a question of law whether a party is con- 
cluded by the admission implied from his silence, but he is not estopped 
from proving fraud, omission, or mistake. Toland v. Sprague, 12 Pet. 
300; Wiggins v. Burkham, 10 Wall. 129; Oil Co. t. Van Etten, 107 
U. S. 326, 1 Sup. et. 178. The law does not favor the claim of those 
whose silence gives assurance of acquiescence m a given state of things, 
or who, after the knowledge of the committal of an unauthorized act, 
fail to actively condemn or seek judicial redress therefor. The cases 
in which th^e principles hâve been applied are very numerous, and the 
circumstances which the law endows with the power of creating obliga- 
tions, or effecting estoppels, are of such variety that it will not be 
profitable to do more than cite a few of them. In Chappedelaine y. 
Dechenaux, 4 Cranch, 309, Chief Justice Marshall says: "No practice 
could be more dangerous than that of opening accounts, which the 
parties themselves hâve adjusted, on suggestion supported by doubtful 
or by only probable testimony. The whole labor of proof lies upon the 
party objecting tô the account, and errors which he does not plainly 
establish cannot be supposed to exist." Manufacturing Co. v. Starke, 
4 Mason, 296, Fed. Cas. No. 11,802; Meyer v. Morgan, 24 Am. Rep. 617; 
Cairnes v. Lord Bleecker, 12 Johns. 304; Bank v. Morgan, 117 U. S. 
96, 6 Sup. et. 637; Bessent v. Harris, 63 N. C. 542; Suttle v. Doggett, 
87 N. C. 205. 

We hâve examinèd the numerous cases cited by the learned counsel 
for the plaintiff in error, such as Lockwood v. Thorne, 18 N. Y. 285, 
Wittich V. Allison, 6 C. C. A. 135, 56 Fed. 796, and Baxter v. Lockett 
(Wash.) 6 Pac. 429, wherein most of the leading cases on the subject 
are reviewed. Thèse cases are cited in support of the view that a 
stated account is, at most, a mère admission that the account is correct, 
and that its eiïect is to establish prima facie the accuracy of the items, 
without other proof. Thèse cases would be in point, if it were con- 
tended that a mère stated account created an estoppel. We do not so 
hold, for ail the authorities agrée that it is open to impeachment for 
fi-aud or mistake. The force and effect of the implied admission of thfi 
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correcfness of an account stated, and the strength of évidence neces- 
sary to overcome it, must always dépend upon the circumstances of 
each case. In tMs case we hâve not merely an account stated. It is 
an account stated and settled. When Hartog & Fesel prepared the 
statement of the account for consignments No. 2 and No. 3, on June 
10, 1893, and submitted the same to Fisher, the agent of the oil Com- 
pany, it was manifestly their intention to malie a final settlement as to 
those consignments; and it is equally elear that when the oil company 
drew its draft for 10,600 marks on June 16th, "as balance due on ac- 
count of sales of meal and 2,000 barrels of oil," both parties considered 
this account as closed. The fact that there was a fractional balance 
left undi^wn does not, under the circumstances, make any différence. 
This settlement is binding upon the parties as to ail reciprocal demands 
then existing; cei-tainly as to ail known demands. What would be 
its eflect as to claims not then discovered need not be considered, as 
none such appear; for the counterclaims hâve their origin in transac- 
tions anterior to the settlement, lay dormant in the mind of défendant 
for months subséquent thereto, and were only presented when a suit 
was brought upon a transaction distinct and separate from that ont of 
which they grew. They do not fall within the category of f raud, mis- 
take, or error, which the law allows to impeach a stated and settled ac- 
count. 

Air the information relating to them was in the possession of the 
parties at the time when the settlement was made. The record is 
searched in vain for any new light which subséquent events threw upon 
them. We hâve already considered thèse claims. They rest — First. 
Upon the alleged failure to sell the cotton-seed meal promptly, and the 
loss caused by the delay. The testimony abundantly shows that the 
delay was due to the oil company itself, which persistently disregarded 
the advice of its agents, who urged the selling at an earlier day. Sec- 
ond. Upon the alleged neglect to enforce the contract for the sale "to 
arrive'' bf 2,000 barrels of oil in March, 1893. The testimony shows 
that it was the custom of the port of Rotterdam to allow buyers, under 
the circumstances proved, to examine the oil upon its arrivai, and to 
reject it if it did not suit. Fisher, the représentative of the oil com- 
pany, who had opportunity to acquaint hitnself with ail the facts, and 
who was examined at the trial, says nothing in contravention of ail 
the testimony given on this point, and there is no proof that the oil 
company, after Fisher's arrivai in Rotterdam, requested or required 
Hartog & Fesel to bring a suit to test the validity of this sale or other- 
wise sought redress for this grievance, and there is no ground for be- 
lieving that it could hâve been legally enforced. The conduct of the 
oil company then and afterwards indicated aequiescence in the view 
of Hartog & Fesel that they were remediless in the premises, and it 
would be unconscionable now to hold them responsible for the omission 
at the time to take action which they were not required to take, and 
which, if taken, would not probably hâve been of advantage to the cil 
company. There is no proof that the oil subsequently sold was not 
disposed of to the best advantage ; the greater part of it, in fact, hav- 
ing been sold during the time when Fisher was in Rotterdam. In ou? 
opinion, the account for consignments No. 2 and No, 3 was stated and 



VANCK V. WESLEY. 157 

settled, and it was liable to impeachment only for fraud, error, or mis- 
take. On this issue the burden was on the défendant below, and hav- 
ing failed to offer évidence relevant to that issue, and sufficient to 
support a verdict thereon in its favor, it was no error in the judge 
below to withbold from tbe jury the considération of the counterclaims. 
The facts in this case dilïerentiate it entirely from the case of Bank v. 
Morgan, 117 U. S. 96, 6 Sup. Ct 657, relied upon by the plaintifiE in error 
to support the contention that it was not proper to withdraw the case 
from the jury. That was a suit by depositor against the bank which 
had paid certain checks forged by his confldential clerk, and entered 
the same in the plaintiiï's passbook. The court held that, under the 
évidence, there was fair ground for controversy as to whether the of- 
ficers of the bank exercised due caution before paying the altered 
checks, and whether the depositor omitted, to the injury of the bank, to 
do what ordinary care and prudence required of him. There being 
a mixed question of law and fact, a peremptory instruction to flnd for 
the plaintiff was held to be error. 

This conclusion disposes of ail the exceptions relating to consign- 
ments No. 2 and No. 3, and among them to the error assigned in the 
striking out of so much of the testimony of Fisher as states that he 
did not cable the oil company to draw the 10,600 marks "as a balance." 
As the oil company drew for it in terms "as a balance," and as the 
original message, which was in its possession, was the best évidence of 
its contents, and could hâve been produced if desired, no harm was 
done by striking out this expression; and espedally so as it bore only 
upon that aspect of the case, which was subsequently withdrawn alto- 
gether from the considération of the jury. There remains only the 
questions relating to the 1,000 barrels of oil shipped on the Grecian 
Prince, and known as consignment No. 4, upon which a balance was 
claimed by the plaintiffs below as due them under their advances of 
60,000 florins. Ail the questions relating to this consignment, and as 
to the commissions claimed, were submitted to the jury in a charge 
which fairly and clearly presented ail matters proper for their con- 
sidération. We flnd no error therein. The judgment of the court 
below is affirmed. 



VANCE V. WESLEY. 

(Oircult Court of Appeals, Fourth Circuit. February 1, 1898.) 

No. 233. 

1. JtJDGMENTS — PaBTIES— ReS JoDICATA. 

A judgment In ejectment against a state officiai, In possession of land as 
State property, bars anotlier officiai from coming in by a pétition setting up 
the same défense as contained in the answer of the flrst officiai, and having 
the judgment opened. 
3, Lis Pbndens. 

TJnder Code Clv. Proc. S. C. § 153, protecting a subséquent purchaser or 
tacumbrancer where no notice of lis pendens bas been filed, one who Is nelther 
a purcliaser nor an incumbrancer is not protected. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 
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This was a proceeding upon th.e pétition of S. W. Vance asking for 
a stay of a writ of possession to Edward B. Wesley, and to be made a 
party défendant to a suit by said Wesley against J. E. Tindal and J. 
R Boyles, which had already been decided in tbe circuit court, aflarmed 
on error to the circuit court of appeals (13 0. C. A. 160, 65 Fed. 731), 
and again affîrmed on a writ of certiorari to the suprême court (17 Sup. 
et. 770, 167 U. S. 204). Tlie court entered an order dismissing the 
pétition, and petitioner brings error. 

Samuel W. Melton and W. A. Barber, for plaintiff in error. 
William H. Lyles, for défendant in error. 

Before GOPF, Circuit Judge, and BEAWLEY and PUENELL, Dis- 
trict Judgea. 

GrOFF, Circuit Judge. Edward B. Wesley, a citizen of the state 
of New York, on the 13th day of February, 1893, instituted his action 
in the circuit court of the United States for the district of South Caro- 
lina against J. E. Tindal and J. R. Boyles, citizens of the state of 
South Carolina, to recover the possession of a lot of land, with the 
buildings thereon, situate in the city of Columbia, called "Agricultural 
Hall." The défendants duly appeared and answered, each setting up 
two défenses, the flrst being a gênerai déniai of the allégations of the 
complaint, and the second a daim that the property in question was 
the property of the state of South Carolina, and in the actual public 
use of that state. The case came on for trial at the April term of said 
court, 1894, when the jury returned a verdict for the plaintiff, on 
which the court entered a judgment in his favor, against the défend- 
ants, for the possession of the property. During the trial the state 
of South Carolina, acting through her attomey gênerai, filed a sugges- 
tion that the property in controversy belonged to that state; that it 
was in actual public use; that the suit was, in effect, a suit against 
said state; and thereupon mored the court to dismiss the plaintiff 's 
suit. The court overruled the motion, and the state of South Carolina 
obtained a writ of error fronl the suprême court of the United States. 
That coui^: âfflmied the judgment of the circuit court of the United 
States for the district of South Carolina. South Carolina t. Wesley, 
155 U. S. 542, 15 Sup. Ct. 230. The défendants, Tindal and Boyles, 
sued ont a writ of error from this court to the judgment so entered 
against them, and this court, when the same came on to bc heard, 
aflirmed the judgment of the court below. Tindal v. Wesley, 25 U. 
S. App. 124, 13 C. C. A. 160, 65 Fed. 731. Said défendants then se- 
cured from the suprême court of the United States a writ of certiorari 
to this court, and, when the same was heard, the suprême court alBrmed 
the judgment of this court. Tindal v. Wesley, 167 U. S. 204, 17 Sup. 
Ct. 770. The mandate of the suprême court having been filed in the 
circuit court for the district of South Carolina, the said Edward B. 
Wesley caused,to be issued a writ for the deliyery of the possession 
of the property to him, based on the judgments rendered in his favor. 
At this time, June 14, 1897, S. W. Vance tendered to the court below 
his pétition .asking for a stay of the writ of possession, and for an order 
pérmitting liiui to be inade a pàrty défendant to said suit, with leave 



VANOE V. WE8LEY. 159 

to défend the same. The court below ordered that Wesley appear 
and show cause why the relief prayed for in the pétition should not be 
granted. The pétition, in substance, set forth the foUowing: That 
the petitioner is the state commissioner, duly elected and qualiiied 
under the provisions of what is known as the "Dispensary Law" of 
the state of South Carolina, and has been engaged in the discharge of 
the duties of that ofiBce since the ISth day of April, 1897; that as such 
commissioner he is in the possession of the real estate known as "Agri- 
cultural Hall," in contre versy in this suit; that he was not made a 
party to the action of Wesley against Tindal and Boyles, and that he 
did not acquire his possession under them, or either of them, either 
directly or with their consent, or in collusion with them, but that he 
entered into possession of said premises on the 15th day of April, 1897, 
as successor in said office to J. T. Gaston, under the laws of said state; 
that said Tindal, at the time of the commencement of this action, was 
secretary of state of South Carolina, and as such officer had control and 
custody of said property, under the provisions of the law of that state; 
that Boyles was a watchman appointed to take care of the property; 
that the term of office of Tindal as secretary of state expired on Janu- 
ary 1, 1895; that at the time this suit was instituted notice of lia 
pendens was not flled, nor has it been flled since; that petitioner is 
not in any way privy to the défendants in this action ; that the alleged 
sale of the property was made under a power conferred by an act of 
the gênerai assembly of South Câ,rolina entitled "An act to provide 
for the sale of the lot and building known as 'Agricultural Hall,' " etc., 
"and to appropria te the proceeds thereof," approved December 24, 1890; 
that the power, authority, and duties conferred by said act were dele- 
gated to the commissioners of the sinking fund, in the personal trust 
and confidence that they would be executed and performed only by 
them, in their own proper persons; that said commissioners omitted 
and failed to perform their duties, and to exécute the authority con- 
ferred by said act, and that, therefore, the pretended sale of Agricul- 
tural Hall was null and void, and did not pass the title to said property 
from the state of South Carolina, under which petitioner holds posses- 
sion as a tenant; that said commissioners did not appoint a day for or 
prescribe the terms of the sale, The pétition then set out in détail 
the action of the commissioners of the sinking fund relative to said 
sale, which we do not think it necessary to state hère in full. It then 
proceeds to allège that petitioner is in the possession of and has the 
exclusive care and custody of said premises as a tenant, using and 
occupying the same in the management and conduct of the business 
of the state dispensary. A certified copy of the deed conveying the 
property is flled with the pétition, and the claim is made that the same 
is ineffectuai to convey the title from the state of South Carolina. The 
prayer of the pétition is that : First, the judgment of the court, if the 
exécution as issued will authorize any offlcer of the court to dispossess 
the petitioner of said property; and, if the court should hold that it is 
Bufflcient for that purpose, then, second, that the opération of the same 
be stayed until the right of possession, as claimed and enjoyed by the 
petitioner, be determined according to the forms of procédure in said 
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court j third, that tlie judgment herein be opened, and jour petitioner 
"be let in as a party défendant, with liberty to set up by answer Ms dé- 
fense to the action, as he maj be advised is proper, and that the same 
be tried in due course of law; fourtb, and for such other and furtlier 
relief as may be just and proper. The plaintifl, Wesley, in answer to 
the pétition, said, in substance: First. That the pétition did not state 
any fact which would justify the court in granting the relief prayed 
for. Second. He admitted the allégations of the flrst paragraph of 
the pétition; also, that petitioner was in possession of Agricultural 
Hall, as set forth in the second paragraph of the pétition , but he de- 
nied that he was there as state commissioner, and alleged that peti- 
tioner's possession was wrongful, having been derived by succession 
from Tindal and Boyles. He admitted that Tindal, at the commence- 
ment of the suit, had the possession of said property, and he also ad- 
mitted that no notice of lis pendens was ever filed. He denied the 
allégations of the fifth paragraph of the pétition, and averred that peti- 
tioner's possession was derived from Tindal and Boyles, and also that 
petitioner was a privy in estate as to such possession with the défend- 
ants. He admitted the allégations set up in the sixth paragraph, and 
denied the légal conclusions embodied in the seventh and eighth, as 
well as the facts alleged therein. He also denied that the petitioner 
was in possession of said property as state commissioner, as alleged in 
the ninth paragraph of the pétition, and controverted the légal con- 
clusion set forth in the tenth. On thèse pleadings, and the exhibits 
filed therewith, the case came on to be heard, when the court below 
entered an order dismissing said pétition. To this action of the Court 
the writ of error we are now considering was sued out. 

The plaintifl's suit in the court below was the action of ejectment, 
and he stood upon the strength of his title, which he was compelled 
to sustain against ail the world. The trial resulted in a verdict and 
judgment in his favor. From that judgment a writ of error was 
granted to this court, and the judgment was afQrmed. The case then 
went to the suprême court of the United States by writ of certiorari, 
and the judgment of this court was affirmed. When the mandate of 
the suprême court reached the court below, the plaintiff, when endeav- 
oring to enforce the judgment in his favor, finds the petitioner con- 
fronting him with the pétition just described. The défense set up in 
this pétition is, in substance, that which was pleaded by the défendants 
below when the case was tried to the jury, and it was then held to be 
without merit. The défendant Tindal, a state officiai, made the dé- 
fense now relied upon; and the petitioner, Vance, another state officiai, 
claiming to be the tenant of the state, should not be permitted to plead 
it again. The judgment of the court below, in favor of the plaintifï, 
efEectually bars this petitioner, and any one else who claims the right 
of possession of Agricultural Hall, because he is an offlcer of the state 
of South Carolina or a tenant of that state. The claim of the peti- 
tioner is absolutely without merit, for the property, the possession of 
which he claims, was by direction of the gênerai assembly of South 
Carolina sold, and the proceeds of the sale appropriated by law to a 
spécial purpose. The petitioner, by his own showing, was not the 
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lawful tenant of the state, and there is no authorîty under the laws 
of Soutli Carolina for any one to lease it to him, or for him to take 
possession of it. 

The allégations of the pétition relating to the notice of lis pendens 
hâve even less merit, if that be possible, than those relating to ten- 
ancy. Under section 153 of the Code of Civil Procédure of South 
Carolina it is only the subséquent purchaser or incumbrancer who is 
protected by the failure to file the notice of lis pendens. The peti- 
tioner is neither, nor is the party for -whom he pleads, under whose 
authority he claims his tenancy exists. So far as we can see from the 
record, and from the statutes of South Carolina, he is a mère inter- 
loper, who has taken possession of the property mentioned since the 
judgment of the court below In favor of the plaintiff was entered. As 
a litigant, he is a volunteer, and as such he cornes in under circum- 
stances which do not commend him to the favorable considération of 
this court. If the défense set up by the petitioner is to prevail, — 
if the judgment is to be opened and another trial had, — for the rea- 
sons alleged in this pétition, then a way has been discovered to ef- 
fectually destroy ail judgments rendered for the possession of prop- 
erty entered on verdicts returned in the action of ejectment. lî the 
landlord, by changing the tenant, or by permitting a stranger to the 
record to take charge, after judgment is rendered and before the writ 
of possession issues, can thereby defeat recovery by the plaintiiï, theî\ 
the action of ejectment would not only become worthless, but the 
prosecution of it would be a judicial farce. The litigation brought 
about by the âling of this pétition was an effort to deprive the plaintiff 
of the benefit of the judgment in his favor, and it was properly dis- 
missed by the court below. This controversy has been fully heard, 
discussed, and reported, as hereinbefore referred to, and further con- 
sidération of the same is deemed unnecessary. The judgment of the 
court below is alfirmed. 
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(Circuit Court of Appeals, Sîxth Circuit February 8, 1898.) 

No. 513. 

1. Broker'8 Commissions— Nokpkrformancb of Condition. 

Where the condition upon which a broker Is to be entitled to commissions 
Is not fulfllled, but performance has not been prevented by the wrongful con- 
duct of the principal, the latter is entitled, in an action by the broker for com- 
pensation, to rely upon the fact of nonperformance. 

a. Same— Absence dp Completbd Agreembnt. 

Where a broker is to become entitled to commissions only upon bringing 
about a completed agreement between his principal and a third party, he 
cannot recover upon proof of a preliminary and tentative agreement upon 
certain éléments of a proposed contract, whlch were afterwards abandoned 
by the principal. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
83 P.— U 
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TMs-^îis aHh action to recover an agreed compensation im^er * contra et for 
services rendered as a broker In bringlng about a consolidation of two rival 
street-rallway eômpanies. It was not claimed that any actual consolidation of 
the two companies had ever been brought about, but that after an agreement 
had been reached between plaintlff In error as the owner or représentative of 
the stock of the Toledo Consolidated Street-Kailway Company, and David and 
James J. Robison, as the owners or représentatives of the stock of the Toledo 
Electric Street-Eailway Company, as to the vital terms of a consolidation, a con- 
summation of the arrangement was defeated by the wrongful refusai Of the plain- 
tlff in error to further negotiate or to carry out the consolidation by doing the for- 
mal acts which were necessary to the conclusion of the matter. There was a ver- 
dict and judgment against the plaintlff in error for $18,200, being the fuU amoimt, 
with interest, which would hâve been earned if an actual consolidation had taken 
place through the intervention and services of the défendant in error. 

The facts necessary to an understanding of the questions upon which the case 
must turn are thèse: 

The défendant in error, John F. Kumler, was a lawyer, practlcing and residing 
in Toledo, Ohio. He was, when he undertook to bring about a consolidation of 
the Toledo Consolidated Street-Bailway Company with the Toledo Electric 
Street-Eailway Company, the gênerai attorney of the latter company as well as 
the confidential counsel for the Robisons, who owned or controUed ail of its stock. 
William B. Haie, the plaintlff in error, was a retired capitalist Uving in Chi- 
cago, and owned two-fifths of the entire stock of the Toledo Consolidated Street- 
Rallway Company. For some time there had been suggestions from both sldes 
for a consolidation of the two companies, but they had corne to nothing. In this 
situation Kumler addressed the foUowing letter to Haie: 

"Dear Sir: Would you sell your entire street-railway System hère for 
$2,800,000, and turn the property over free from ail liens except flrst mortgage? 
In thirty days, I am sure I can bring a purchaser to you. If you will not sell, 
would you consolidate yours with the Robison System on a fair, équitable basls? 
The suggestions which I hâve made above are independent of my clients. I hâve 
now a flat offer for the Robison System, In cash, over and above their first mort- 
gage indebtedness. If you hâve either In mind please write me. If not, let the 
subject pass, and no harm will be done. The times are hard, and if I can take 
any matter up that will enable me to turn an honest penny I am ready to do it. 
If sale Is made of your property or consolidation is effected, for the former I 
shall expect $25,000, and for the latter the same sum, but to be divided on the 
basis of the value of the properties so Consolidated." 

To this Haie replled as follows: 

"Dear Sir: I hâve your letter of the 4th. I doubt any one's ability to sell 
our Toledo property at any price we would consider at the présent time. Cer- 
tainly could not consider the price you name. It Is better for us to keep It than 
to think of selling this year or next. As to consolidation, I believe a large sav- 
ing could be made by operating the two roads together, and, if a feasiWe plan 
could be presented, might be inclined to consider it. The terms of such a plan 
could only be determlned by an interview. If you hâve anytbing in mind corne 
over hère. It is not wise to talk in Toledo. Mr. Ream will be in the East for 
some weeks, probably until September Ist, but that need not stand in the way, 
as, if we can agrée on any plan, I can submit it to him. 

"Yours, truly, W. B. Haie. 

"If you hâve a party who can buy Robisons' road, why not bring him along? 
We might be able to agrée with him easily." 

A conférence followed, which resulted In the agreement found in Hale's letter 
to Kumler of August 14, 1894, as follows: 

"Dear Sir: My understanding of our talk to-day In référence to commission 
is as follows: If within sixty days from this date you shall bring about, and 
actually carry Into efCect (by the transfer of the stock of each company, as may 
be agreed upon), a consolidation of the properties of the Toledo Consolidated and 
the Toledo Electric Street-Railway Companies, I am to pay you such proportion 
of twenty-five thousand dollars ($25,000) as the percentage allowed the Toledo 
Consolidated Street-Kailway system, in the consolidation, bears to 100 per cent. 
Or, In case you shall succeed In selling the Toledo Consolidated System of street 
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raJIways at a priée not yet named, whlch la satisfactory to me, and the sale la 
éonsummated and payment made wlthln slxty days from thig date, I am to 
pay you twenty-flve thousand dollars ($25,000) when the final payment Is made; 
In the event that the consolidation is not f ully accomplished, or the sale effected, 
and the money pald withln sixty days, I am to he imder no obligations whatever 
to pay anything, and perfectly free to make any other disposition of the prop- 
erty, or none at ail, as I deem best" 

Kumler endeavored to get some modtflcatlon of thls agreement, as shown by 
hls letter of August 22, 18&é, whlch was as follows: 

"Dear Sir: I am in reeelpt of your letter of August 14th, and also ot the 
17th Inst., and in answer to the former wonld say that I think your proposition 
to pay a commission restricts me a little too much. Could you not prépare an- 
other proposition, and In It provide that if the said Kumler finds a purehaser 
for your street-railway property at the price at which you wlll sell, and the nego- 
tlation is reduced to writlng, fixlng the terms of sale, that nnder those drcuto- 
stances the commission ought to fairly be earned. Next, as to the consolidation 
of the two propertles. I think the contract ought to provide, as between your- 
selves and myself, that If a contract for the consolidation of the two properties 
Is entered into by which a consolidation of the street-railway properties is efCected, 
that then and under those circumstances the commission ought to be fairly 
earned, you folks to pay a proportionate share of the $25,000 as the value of 
your proportionate share of the whole consolidation. You doubtless will under- 
stand what I mean in what I hâve suggested above, and which I think to be 
entlrely fair between ail parties. Mr. Kobison expects to leave Toledo for Mack- 
Inac Island next Tuesday. His wife will précède hlm to-morrow, and, as he 
Is one of the busiest men In the world, he doubtless will not tarry very long at 
the island, say not longer than three or four days; at which point, should it 
suit you to be, he wlll be glad to see you and talk your business affaira over fully. 
Wlll the time fixed be agreeable to you? Matters are quite uncertain with 
Mr. Kobison, as he has a slster-in-law very sick at hls house, and the condition 
of Mrs. Robison Is such that she is obligea to go somewhere to obtain relief 
from hay fever. Be kind enough to let me hear from you by return mail, and 
oblige." 

To thls Haie replied: 

"Chicago, August 23, 1894. 

"Mr. John F. Kumler, Toledo, Ohlo— Dear Sir: I hâve your letter of the 22d. 
I prepared my proposition in regard to a commission with a view of getting 
through with the matter at some deflnite time, and should not care to vary It so 
M to make It at ail indeflnlte. You asked for thirty days and I gave you sixty. 
In ail cases of thls klnd I am careful in maklng an agreement to hâve a deflnite 
and fixed time for Its termination, so that by no possibiiity can any mlsunder- 
standlng arise. I should not be willlng to make any preliminary contract either 
for the sale or consolidation of our Toledo property. When it Is done It must be 
done, and that must be the end of It. You will therefore see that I couid not 
change the terms of my proposition on the basis of reduclng to writlng a pre- 
liminary agreement I am not willing to put anything in writlng in regard 
to the matter until you hâve a party who is ready to close. I want to make 
the arrangement perfectly fair between us, and want to fix It so that you can 
earn the commission, but I also want to be sure that there Is no misunderstand- 
Ing at the end." 

The contract set ont In Hale's letter of August 14, 1894. was declared upon as 
the contract under which Kumler had earned the compensation thereln stipu- 
lated for. 

There was évidence tending to show: 

(1) That Kumler's relation to the Toledo Electric Street-Railway Company and 
to the Robisons was perfectly well known to Haie, and also that the Roblsons 
knew of the relation he assumed to Haie under the contract hère involved. 

(2) That Haie and the Robisons, through the intervention of Kumler, were 
brought togetlier on the island of Mackinac for the purpose of conferring upon 
the terms of a consolidation of the two properties, and that the conférences and 
aegotiatlons there had resulted in an oral agreement that a consolidation shoul^ 
ba brought about upon the basis of the gross earnings of each company In 1893, 
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încludlng the «arnlngs of the electrlc llghtlng department of the Toledo Electric 
Street-Eailway Company for the year beglnnlng July 1, 1893, and endlng July 1, 
1894. 

(3) It was furtber there agreed that the books of each company for the perlods 
mentloned should be examîned by an expert bookkeeper, appointed by the oppo-' 
site party, for the purpose of flxing the précise percentage of the stock of the 
new or consolldated company to be alloted to each of the old companles. 

(4) The matter of the disposition of the large Indebtedness of each company 
was not referred to In the Mackinac conférence, nor was any other détail of such 
consolidation arranged; such as the amount of the capital stock of the new 
company, its name, or offlcers. AU thèse matters seem to hâve been regarded 
as détails of comparative easy arrangement, if once the valuation allowed each 
company should be satisfactorily adjusted. 

(5) In aecordance with this arrangement Haie appointed an expert to examine 
the books of the Toledo Electric Street-Kailway Company, and the Robisons ap- 
pointed another to make a like examination of the books of the Toledo Consoli- 
dated Street-Eailway Company. The exarainations direeted were made, and 
each expert reported the resuit. The report of the gross earnlngs of the Toledo 
Electric Street-Railway Company is not in évidence, but It was shown that the 
percentage thus reached would divide the stock of the new company as follows: 
To the Toledo Electric Street-Railway Company, 34.41 per cent.; to the Toledo 
Consolidated Street-Railway Company, 65.59 per cent. 

(6) This resuit was unsatisfactory to Haie and his associâtes. This was ex- 
pressed in a letter to Kumler of September 18, 1894, as follows: 

"Dear Sir: I hâve seen Mr. Ream since I came on hère, and diseussed with 
him Mr. Holbrook's report. He is not altogether satisfied with it. By It we 
learn that he was not permitted to check up the receipts from any original 
sources, and that the books are not kept in the careful and methodical manner 
a bookkeeper always approves. Mr. Ream desires a more careful examination, 
and for a longer period, covering ail the time from January 1, 1893, do-^jn to 
date of examination. The amount reported as received from the sale of tickets 
seems too large a proportion of total receipts, and tends to cause the conclusion 
that a mistake has been made in footings or otherwlse. Our ticket sales are 
only about 15 per cent, of the total, while thèse are 30. It does not seem as 
though the différence In prlce could possibly make so large a différence. I 
wish, tberefore, you would see If you can arrange for this examination, and, 
if so, I will hâve Mr. Holbrook make another visit to Toledo. I expect to be 
hère with my daughter this week and next. I send this to my office to be 
wrltten out and copied In my letter book. It will be forwarded to you by my 
secretary. 

"Yours, truly, W. E. Haie, Per Piercy." 

The Mr. Ream referred to In the above letter was N. B. Ream, who owned 
two-flfths of the entire stock of the Toledo Consolidated Street-Railway Coi]i- 
pany, and it was contended by Haie that from the beginning Kumler knew 
that any propositions acceptable to Haie must be submitted to Ream before final 
acceptance. This was denied by Kumler, and this issue must be l-egarded now 
as settled against the contention of Haie. The Robisons refc^ijed to assent to 
an examination of their books for 1894. The further correspondence between 
Haie and Kumler related chiefly to the claim of Kumler that he had earned his 
compensation and a déniai of the claim by Haie. The grounds taken by each 
were much the same as those upon which this case turned below. Haie per- 
sisted in his refusai to accept the gross earnings of 1893 as a basis of con- 
solidation, and fell back to a proposition to trade on the basis of 75 per cent, 
to his company and 25 per cent, to the Robison company. This being unsatiPy 
factory to the Robisons, the whole matter fell through, and this suit was 
brought. 

Smith & Baker (Eufus H. Baker, Barton Smith, and John P. Wil- 
son, of counsel), for plaintiff in error. 

Hurd, Bnimback & Thatcher (Charles A. Thatcher, Orville S. Brum- 
kack, and J. Kent Hamilton, of counsel), for défendant in error. 
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Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

LUETON, Circuit Judge, after making tlie foregoing statement of 
facts, delivered tlie opinion of tlie court. 

At tbe conclusion of ail the évidence the plaintiïï in error moved 
thé court to instruct the jury to find for the défendant. This waa 
denied, and is the principal error now assigned. If the issues of 
fact submitted to the jury were controlling, then it would hâve been 
error to instruct for the défendant, unless such an instruction was 
warranted, although there should be a finding upon those issues in 
favor of the défendant. 

The view taken of the contract upon which this action was brought, 
and of the bearing of the issues of fact submitted, is indicated by the 
closing paragraph of the charge of the learned trial judge, which waa 
in thèse words: 

"To sum up, If you believe from the évidence that the défendant and the 
Roblsons agreed to consolidate the properties on the basis of the gross earn- 
Ings of the two, eompanies, to be ascertained by an agreed examination ot the 
books, respectlvely; that such an examination took place, and the gross earn- 
Ings were thereby ascertamed, that the plaintifC, Kumler, was ready and will- 
ing at ail times to carry out his part of the bargain by negotiating for and 
obtaining the consent of the parties to any subséquent steps that were neces- 
sary to effectuate the consolidation agreed upon; and that the défendant, Haie, 
refused to accept for himself and his associâtes that basis of agreement, and 
to proceed with the business of arranging for a consolidation on that basis, — 
the plaintifC is entitled to recover such proportion of $25,000 as the percentage 
allowed the Toledo Consolidated Street-Eailway Company bears to 100 per 
cent." 

The contract under which Kumler sued contains none of the terms 
or conditions upon which Haie would consent to a consolidation. It 
follows from this that it was impossible for Kumler to earn the stipu- 
lated compensation unless Kumler could obtain from the Toledo Elec- 
tric Street-Eailway Company such terms and conditions as should 
be in ail respects satisfactory to Haie. It was therefore not only 
necessary that he should satisfy his own company and original prin- 
cipal with the terms obtainable from Haie, but that he should brin g 
Haie into an agreement with terms satisfactory to the Toledo Electric 
Street-Eailway Company. The case is therefore one not governed 
by that class of cases holding that a real-estate broker employed to 
sell property upon terms stated by the seller in advance has complied 
with his agreement and earned his commission when he produces a 
purchaser able and willing to purchase at the price and upon the terms 
named in the contract of employment, although the contract fails of 
consummation for any reason. Koek v. Emmerling, 22 How. 69; 
Holden v. Starks, 159 Mass. 503, 34 N. E. 1069; Middleton v. Thomp- 
son, 163 Pa. St. 112, 29 Atl. 796; Sibbald v. Iron Co., 83 N. Y, 378; 
Fraser v. Wyckoff, 63 N. Y. 445; Sayre v. Wilson, 86 Ala. 151, 5 
South. 157; Smith v. Mayâeld, 60 111. App. 266; Prickett t. Badger, 
1 C. B. (N. S.) 296. 

Thèse cases, and many others which might be cited, proceed upon 
the ground that the duty of the broker is finished when he has pro- 
duced a purchaser able and willing to comply with the terms upon 
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wiiich the broker was authorized to offer the propérty for siâlê, and 
that the principal, when sued by his agent for tlie full commission 
stipulated, cannot defeat the action by availing himself of the nonper- 
formance of any actnal sale when he himself has occasioned its non- 
performance. 

Kocli V, Emmerling, cited above, was a case where the broker was 
employed to sell a plantation owned by the principal at the price of 
$250,000. The agent produced a purchaser willing to bny at that 
price, and the terms of sale were agreed upon, but a sale was defeated 
by a change of mind upon the part of the seller. The broker was held 
to bave earned his compensation as if a sale had been consummated, 
Mr. Justice McLean saying: 

"Where the vendor Is satisfled wlth the terms, made by himself, through the 
broker, to the purchaser, and no solid objection can be stated, in any form, to 
the contract, it would seem to be clear that the commission of the agent was 
due, and ought to be pald. It would be a novel principle if the vendor might 
capriclously defeat his own contract with his agent by refusing to pay him 
when he had done ail that he was bound to do. The agent might well undertake 
to procure the purchaser; but, thls being done, his labor and expense could 
not avaîl hlm, as he could not coerce a willingness to pay the commission whlch 
the vendor had agreed to pay. Such a state of thlngs could only arise from 
on express understanding that the vendor was to pay nothlng, nnless he 
Bhould choose to make the sale." 

So the ordinary contract between a principal and his broker, by 
which the former agrées to pay. a commission if a sale shall be made 
on terms and conditions set ont in the contract, is always subject to 
revocation before a sale is actually made or a purchaser produced 
ready and willing to take the property upon the stipulated terms. If 
revoked before any services hâve been rendered or expense incurred, 
the broker can recover nothing, though, if revoked after the agent 
bas rendered services or incurred expense, he is entitled to reimburse- 
ment, nnless the terms of the agreement imply otherwise. 

Thus in Prickett v. Badger, 1 C. B. (N. S.) 296, the case was this: 
The défendant employed the plaintiff to sell a parcel of land at a 
stipulated price, and was to receive, in case he made a sale, a com- 
mission on the price. He found a purchaser at the price named, but 
the principal refused to sell because he was unable to make title. 
The agent was held entitled to recover a reasonable compensation for 
his expense and services, which under the circumstances was held, 
as matter of law, to be the entire amount of the commission agreed 
for. But in Sknpson v. Lamb, 17 C. B. 603, an agent was employed 
to sell an advowson at a stipulated price, and was to receive a com- 
mission of 5 per cent, upon the price. The principal afterwards sold 
the living himself without communication with his agent, who brought 
an action for a wrongful revocation of the authority. It was held, 
in the absence of évidence of expense or liability incurred, that the 
agent could recover nothing. Jervis, C. J., saying: 

"There can be no doubt that the authority was revocable; but that does 
not carry with It an absolute right on the part of the principal to revoke 
without reinstating the agent when his position has been altered. That will 
dépend upon the terms of the original employment. I take It to be admltted 
ûiat It Is not compétent to a principal to revoke the authority of an agent, with- 
out paj'ing for labor and expense incurred by him in the course of the em- 
ployment The right of the agent to be reimbursed dépends upon the terms 
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of the agreemeiit. A gênerai employment may carry wlth it a power of 
revocation or payment only of a compensation for what may hâve been dorie 
under it; but there may also be a qualified employment, under wliicti no judg- 
ment shall be demandable if eountermanded. In the présent case I thinli tlie 
évidence showed that the employment was of that qualified eharacter, like the 
case of the house agent, or the ship broker, the plalntifC undertaking the busi- 
ness upon an understanding that he was to hâve nothing if he dld not sell the 
advowson, taking the chances of the large rémunération he would hâve re- 
eeived if he had suceeeded in obtalning a purchaser." 

Williams, J., said: 

"Looking, however, at the pecullar nature of the employment hère, and the. 
Rcale of rémunération in the event of a negotiation terminating successfuUy, I 
think it clearly was incident to the employment that the plaintifCs' authorlty 
might be revoked at pleasure by the défendant, unless something had been 
doue upon it, or some expense had been Ineurred by the plaintifCs in further- 
ance of it." 

But the contract hère involved is unlike any of tliose referred to 
in the cases we hâve cited. It not only contains no authority to 
Kumler to sell or consolidate upon terms stated, but makes any 
compensation contingent upon an actual consolidation, and payable 
only when such consolidation should be consummated. The contin- 
gent eharacter of the compensation is so évident as to hardly need 
discussion. It appears in three distinct aspects: (1) Haie was not 
to pay any definite sum, but that proportion of |25,000 which the per- 
centage allowed the Toledo Consolidated Street-Railway Company 
should bear to the percentage allowed that corporation in the capital 
of the Consolidated company. Thus his compensation from Haie was 
to be measured by the valuation at which the property of the Toledo 
Consolidated Street-Railway Company was received into the consolida- 
tion. (2) The affirmative part of the contract was that, if within 60 
days an actual consolidation should be carried into effect, the stipulated 
compensation was earned. (3) To emphasize the necessity of an ac- 
complished consolidation, it is provided that, if the consolidation "is 
not fully accomplished," Haie is to be under no obligation to pay any- 
thing. 

Nothing short of an actual accomplished consolidation would en- 
title Kumler to any compensation, and that it was so understood by 
both parties is shown by Kumler's letter of August 22, 1894, to Haie, 
in which he insisted that the proposition to pay him a commission 
restricted him too narrowly. In that letter he insisted that: 

"The contract ought to provide, as between yourself and myself, that if a 
contract for the consolidation of the two properties Is entered into by which 
a consolidation of the street-railway properties is effected, that then and under 
those circumstances the commission ought to be fairly earned." 

To this Haie replied, refusing any modification, saying: 

"I should not be willing to make any preliminary contract either for the 
sale or consolidation of our Toledo property. When it is done it must be done, 
and that must be the end of It. You will therefore see that I could not change 
the ternis of my proposition on the basis of redncing to writing a preliminary 
agreement. * * • i want to make the arrangement perfectly fair between 
us, and want to fix It so that you can earn the commission, but I also want to 
be sure that there is no misunderstanding at the end." 

That the contract required a légal consolidation of the two compa- 
nies is also very clear, — a consolidation in fact, and not a mère illégal 



168 85 FEDEEAL REPORTER. 

agreement, which could not be lawfully effected. Both companies 
were corporations under the law of Ohio. Their properties were 
wholly within that state, and we are clearly of opinion that this con- 
tract contemplated nothing less than a consolidation lawful under 
the law of Ohio. The mode in which such a consolidation might be 
brought about is defined by section 2505a, 88 Ohio Laws, p. 493, and 
section 2505b, 89 Ohio Laws, pp. 406, 407. Thèse provisions were thus 
summarized by the trial judge: 

"(1) The directors of the several companies must enter into a Joint agree- 
ment under the corporate seal of each company for consolidation, providing 
(a) the terms and conditions; Ça) the mode of carrying the same into eiïect; 
(c) the name of the new company; (d) the number of directors and the other 
offlcers thereof and their places of résidence; (e) the amounc of the capital 
stock of the new company agreed lipon; (f) the number of shares of capital 
stocli, and the amount of each share; (g) the manner of converting the capital 
stock of each into the new company; (h) with such other détails as they may 
deem necessary to effect the consolidation and new organization of the com- 
pany. 

"(2) Thls agreement must be submitted to the stockholders of each of the 
companies, at a meeting thereof, calied separately, due notice of which must 
be given to each of the persons appearing as stockholders on the books of the 
company, unless this is waived by ail the stockholders being présent in person 
or by proxy. This agreement of the directors must be çonsidered and voted 
upOn by ballot, ballots to be cast in person or by proxy, and, if adopted by two- 
thirds of ail the votes cast at the meeting, may then be certifled to the secre- 
tary of state. 

"(3) When ail this is done, each stockholder not assenting must be paid the 
highest market value of his stock at any time within six months next preced- 
Ing the consolidation, previous to the consolidation, so that any valid contract 
for consolidation, not assented to by every stockholder in the manner provided 
by sbitute, must, as a condition of Us existence as a contract, provide for the 
payment to dissentlng stockholders." 

Now, if we assume, as we must, that Haie represented ail the stock 
of his company, and could, tlirough that control, hâve caused ail the 
formai corporate steps to be taken when a satisfactory preliminary 
agreement had been reached by conférence with the owners and rep- 
résentatives of the rival company, we flnd that only the first step was 
agreed upon as a resuit of such conférence. That step was an agree- 
ment upon the percentage to be allowed the respective companies in 
the capital of the Consolidated company. Noue of the numerous 
and important détails of such a consolidation were touched upon at 
the Macklnac conférence. That the comparative valuation of the two 
properties was the most vital of the subjects upon which an agree- 
ment was essential, before the matter was in shape for separate cor- 
porate action, is clear. But, when such valuation was fixed, it be- 
came equally essential that there should be an agreement as to the 
name of the new company, the amount of the capital stock, the ad- 
justment of the mortgage and gênerai debt of each companj^, the num- 
ber of directors and other offlcers, etc. Assuming, as we do, that at 
Mackinac an agreement was reached that a consolidation of the two 
companies should be brought about upon the basis of the gross eam- 
ings of each company, to be ascertained by an examination of their 
books for an agreed period and by experts selected by Haie and the 
Robisons, and assuming, also, as we must, that this examination was 
made and the resuit reported, we reach the inquiry whether, if either 
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party was dissatisfled with that resuit and unwilling to adhère to thé 
basis thus ascertained, either could at that stage retract and refuse 
to go further with the negotiation, without subjecting himself to an 
action for a breach of contract, or rendering himself liable to an 
équitable proceeding for a spécifie performance? If we treat the 
Mackinac negotiators as principals, it is évident that no complète 
contract was there settled, and neither would hâve beau liable to the 
other for a breach of the agreement then reached. It is also most 
obvious that what was then agreed upon constituted only a provi- 
sional agreement, and was necessarily subject to an agreement in 
respect of ail the other terms and conditions essential to a complète 
contract. The step there taken was in its nature but a step taken 
in the process of negotiation, and was subject to retraction or recon- 
sideration, while other particulars to a complète contract remained 
for settlement. This most obvious proposition was thus stated by 
Lord Blackbum in Eossiter v. Miller, 3 App. Cas. 1151: 

"So long as they are only In negotiation, either party may retract; and 
though the parties may hâve agreed on ail the cardinal points of the intended 
contract, yet, if particulars essential to the agreement stlU remain to be set- 
tled afterwards, there is no contract. The parties, in such case, are still only 
In negotiation." 

Novf, if an agreement as to the basis of a consolidation was subject 
to retraction and reconsideration at any time before an agreement 
as to ail the other terms and conditions, was there anything in Kum- 
ler's contract with Haie which would make the latter liable to the 
former for the agreed compensation, if Haie, in the exercise of hia 
liberty as owner, should change his mind as to the desirability of a 
consolidation upon the provisional basis reached at Mackinac? The 
learned trial judge seems to hâve been of opinion that if Haie, after 
agreeing to that step, changea his mind, and refused to accept that 
as a basis, and to continue the negotiation upon that basis, his con- 
duct would be wrongful, and prevent any relianee by him in this 
action upon the défense that no actual consolidation had been effected, 
and that the compensation was therefore not earned. This bringa 
us to the question as to whether, in the contract between Kumler and 
Haie, there is any express or implied agreement by which Haie would 
be liable as having wrongfully prevented performance, if, after provi- 
sionally agreeing upon some of the terms of a. consolidation, he should 
change his mind in respect to the term or terms so provisionally set- 
tled, and refuse to proceed further with the formation of the con- 
tract, unless those terms were modifled to his satisfaction. The 
whole charge of the circuit judge is based upon the assumption that 
any change of mind by Haie as to any term of consolidation, once 
agreed upon, would be in violation of Hale's obligation to Kumler, and 
prevent him from relying upon the défense of nonperformance when 
sued by Kumler. To this construction of Kumler's contract with 
Haie we must dissent. The principle contended for by the counsel 
for the défendant in error that, where one by his own wrongful act 
prevents full performance of a contract by the other party, the latter 
is thereby excused from such perfonnance, is undeniably Sound, and 
has been more than once announced and applied by this court. Dods- 
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worth V. Iron Works, 31 U. 8. App. 292-300, ÏSCG. A. 552, and 66 
Féd. 483; American Straw-BoardCo. v. Haldeman Paper Co. (de 
cided Nov. Sess. 1897) 83. Fed. 619. •' 

But that principle has no application hère, unless Haie was un- 
der some express or implied obligation to Kumler, whereby, having 
once aecepted a basis for a contract of consolidation, he was bound 
to stand by that term, and on that basis proceed witb the negotia- 
tion as to the terms remaining to be settled. But we fail to find 
anj such express or implied provision in this contract. Not one 
single term upon which Haie would agrée to a consolidation is stat- 
ed in the aùthority under which Kumler acted. He therefore re- 
tained the right to exercise his own judgment in respect to ail the 
terms and conditions necessary to a complète agreement. If, in the 
course of the negotiation, he should agrée as to certain terms, such 
agreement was necessarily provisional, and was subject to retrac- 
tion at any time before a complète settlement of ail the essential 
terms of the contract. So long as the contract was in process of 
formation, the right to reconsider any term provisional ly agreed 
upon remained to the negotiating principals, and we see no aùthor- 
ity in the terms of the agreement between Kumler and Haie for 
implying a surrender of this liberty as between principal and agent. 
The uncertainty of a successful resuit from his efforts was doubtless 
taken into considération when Kumler âxed his compensation. He 
took the chances of making a great sum or nothing, and left Haie 
at. liberty to settle upon every term and condition, with the im- 
plied right, durihg the negotiation and while the contract was in 
process of formation, of reconsidering or retracting any term while 
only provisionally agreed upon. 

If the terms and conditions upon which Haie was willing to con- 
sent to a consolidation had been stated in this agreement, and 
Kumler had theh brought the opposite party to an assent to those 
terms, and Haie had them refused to do or hâve doue the neces- 
sary corporate acts, there would be no doubt but that Kumler's 
compensation would hâve been earned. He would hâve brought 
the parties together, and obtained the necessary agreement for a 
consolidation, and if then his principal had reconsidered the mat- 
ter, and refused to enter intô a binding obligation, the fault would 
hâve been that of the principal, and the agents' compensation earned. 
But hère Kumler was not authorized to bring about a sale or com- 
pensation upon any parti cular terms, nor was Haie under any agree- 
ment to accept any terms other than such as he could see lit to ac- 
cept, and was under no obligation to agrée to any consolidation 
unsatisfactory to him in any particular. Whether his reasons for 
being dissatisfled were good or bad is not a subject for inquiry. He 
reserved to himself the right to exercise his own judgment at every 
step of the negotiation. Suppose he had proceeded with the ne- 
gotiation, though dissatisfled, and had imposed such further terms 
as to the capital stock of the new company, or its offlcers or name, 
as were wholly unacceptable to the Eobisons, and had rejected 
counter propositions, which third parties might deem altogether 
reasonable; would évidence of the unreasonableness of his own 
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terms, and reasonableness of those rejected, hâve afforded ground 
for an action for- the stipulated compensation? Clearly not, unless 
this contract is to be construed as taking from Haie ail riglit to ex- 
ercise his own judgment as to the terms and conditions, under pen- 
alty that if he was not content when, in the judgment of others, 
he should hâve been content, he should pay the very large com- 
pensation claimed by Kumler. 

The facts of this case seem to bring it -within the principles upon 
which the cases of MofEatt v. Laurie, 15 O. B. 583, and Walker v. 
Tirrell, 101 Mass. 257, were decided. In Mofïatt v. Laurie the facts 
were that Laurie, an owner of land, contracted with MofEatt, a sur- 
veyor and architect, that if MofEatt would lay ont and plat a tract 
of land belonging to him, m,aking no charge for his services, in the 
event the land was disposed of for building purposes he shbuld be 
paid a commission upon the buildings erected on the land. MofEatt 
performed his work, and, Laurie dying, his executors saw fit to 
dispose of the land for other than building purposes. Moiïatt 
brought an action to recover compensation, upon the theory that 
Laurie was under obligation to do nothing which would prevent 
the land from being disposed of for building purposes so that he 
could earn his compensation. His action was defeated, Williams, 
J., saying: 

"I entertained some doubt, during the course of the argument, whether a 
contract might not be Implied on the part of Laurie and his executors tliat 
they would do no act to prevent the occurrence of the event on which the 
plaintifC'a rémunération was made to dépend. • * * But there is another 
difiiculty in thé plaintiff's way: The déclaration Is not framed so as to entitls 
the plaintilf to claim damages from the défendants for preventing him from 
aequiring the profit he is entitled to under the contract, but the plaintiff seeljs 
to recover damages for improperly dispensing with liis services. But, upon 
considération, I think none of thèse points arise. The plaintifC agreed to 
prépare the plans gratis, and not to look to Laurie or his executors for any 
rémunération, unless certain events should happen which hâve not happened. 
If Laurie, or his executors, thought fit to change their minds as to the disposai 
of the property, I see nothing in the contract set ont in the déclaration to pre- 
vent them from so doing, or to glve the plaintiff any right to damages in the 
event of their doing so." 

Walker v. Tirrell, 101 Mass. 257, is more in point. That was an 
action in contract by a broker on a written agreement with the 
défendant for the sale or exchange of his land, with a count for 
services rendered in negotiations for such a sale. The contract sued 
on was as follows: 

"If yoti send or cause to be sent to me, by advertlsement or otherwise, any 
party with whom I may see fit and proper to efCect a sale or exchange of my 
real estate ahove described, I will pay you $200." 

The court said: 

"The plaintiff déclares on thls contract, al) eglng Its performance on his part, 
and adds a gênerai count for his services in the performance of It. But al- 
though he made ail proper efforts, and found a purchaser who offered to pur- 
chase the property, he did not flnd one with whom the défendant saw fit and 
proper to effect a sale or exchange. Thus it appëars that the compensation is 
Dot due by the terms of the contract. He might hâve a claim for his services, 
if the sale or exebange fell through the fault of the défendant, upon the prin- 
ciples stated In Prickett v. Badger, 1 0. B. (N. S.) 296, and Cook v. Fiske, 12 
Gray, 491. But no such (act appears. The défendant expressly reseried the 
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rlght to exercise h!s own judgment as to tlje fltness aiia proprlety of making a 
sale to any person who might offer to purchase. Tliere might be good reasons 
for reserving such a right, and it was légal to make a contract on those terms. 
The plaintiff might hâve required him to stipulate that he should assign good 
reasons for refusing to sell or exchange, and in such case it would hâve been 
necessary to pass upon the validity of the reasons assigned by him. But the 
plaintiff did not require such a stipulation, but agreed to leave the matter to 
his judgment, without requiring him to assign any reasons. The efïect of this 
was to throMT upon the plaintifï the risk of satisfyîng him. The compensa- 
tion, then, by the terms of the agreement, was made to dépend upon the 
completion of the sale or exchange. The court can not see that the compensa- 
tion, in case of the completion of the contract, vras not made larger in view of 
the risk. But this is not material. The point to be decided is, what are the 
terms of the contract? and, as it Is found to contain a condition vchich has not 
been fulfllled, the plaintiff is not entitled to recover upon it; and, as it does not 
appear that the défendant is in fault, the plaintiff cannot recover upon a quan- 
tum œeruit." 

The condition upon which Kumler is entitled to recover compen- 
sation has not been fulfllled, and, as be has not been prevented 
from its performance by the wrongful conduct of Haie, the latter 
is entitled to rely upon the nonperformance of the condition. 

This judgment must be reyersed for error in not instructing the 
jury to find for the plaintiff in error. 



BROWN V. CHARLES et al. 
(Circuit Court, W. D. Vkglnla. October 27, 1897.) 

1. Ex Parte Adjudication— Collatbeal Attack— Statute. 

Under Code Va. (Ed. 1860) c. 112, § 41, providing that certain settlers upon 
lands may, upon proof of speclfled facts, procure an ex parte order of the 
county court directing the plat and certificate of survey to be reeorded, and 
that said record shall be concluslve évidence as against a person claiming un- 
der a subséquent "location," such an order cannot be collaterally attacked in 
an action at law. 

2. Sbttlbb on Lands— Bona Fidbs. 

The object of the statute was to secure the land to bona flde settlers, and 
is not operative in favor of a settlement elïected merely through agents or 
tenants. 
8. "Location" of Lands — Epfect op Initial Stbps. 

TJnder Code Va. (Ed. 18G0) c. 112, a "location" of land becomes operative 
as soon as a person holding a land warrant lodges it with tbe surveyor of the 
county and makes in the surveyor's book an entry designating the boundaries. 

Action of Ejectment. AU of the évidence in this case having been 
introduced, counsel for the plaintiff and counsel for the défendants 
moved the court to give certain instructions, respectively, to the jury. 

Henry & G-raham and May & May, for plaintiff. 

John C. Summers, C. F. Trigg, and W. E. Burns, for défendants. 

PAUL, District Judge. There are several important questions arîs- 
ing in this case which the court will dispose of preliminarily to the 
instructions proper to be given to the jury. They arise out of the con- 
struction to be given section 41, c. 112, Code Va. (Ed. 1860), which is 
as follows: 
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"Sec. 41. No location of any land office -warrant upon any land whlch shall 
hâve been settled eontlnuously for ten years previously, upon •whioh taxes 
shall bave been pald at any time within the sald ten years by the person hav- 
ing settled the same, or any person clalming under him, shall be valid; and 
any title which the commonwealth may hâve to such land shall be hereby re- 
linqiiished to the person In possession of the said land, clalming the same under 
such settlement and payment; and every person so in possession, so claiming, 
may hâve such land surveyed, and before the court of the county where such 
land or any part thereof may lie, prove such settlement for such time and 
such payment; whereupon such court shall order the plat and eertificate of 
such survey to be recorded; and thereafter the said record shall be conclusive 
«vidence in any controversy between the claimant thereunder and any person 
claiming under a location of the said land made af ter such order." 

At the December term, 1873, of the county court of Buchanan 
county, the follo-wing order was entered in accordance with the pro- 
visions of the section just quoted: 

"This day Jonathan Hurley proved before the court that he Is In possession 
of a tract of land contalning 2,000 acres, described as lylng in Buchanan coun- 
ty, Va., on the waters and slopes of the Race Fork and Pawpaw Fork of Knox 
creek; that he has settled the same eontinuously for 10 years previous to this 
time; and that the said Jonathan Hurley has paid taxes on said 2,000 acres of 
land within said 10 years. And the sald Jonathan Hurley having had said 
2,000 acres of land surveyed by Jacob Baldwin, the deputy surveyor for Wil- 
liam H. Booth, the surveyor of Buchanan county, and the said surveyor hav- 
ing returned hère to the court a falr plat and eertificate of said survey of 2,000 
acres, It Is therefore ordered by the court that the plat and eertificate be re- 
cor-ied, in order that the commonwealth relinquisli her right to said 2,000 
acres of land, under chapter 112. § 41, of the Code of Virginia (Ed. 18(î0), and 
that the same may be vested in the said Jonathan Hurley." 

It is contended by counsel for the plaintiff that the acts necessary to 
be done by the claimant in order to obtain this order from the court 
can be inquired into in this trial in a court of law. It is insisted that 
the possession of the land for 10 years previous to the order, that taxes 
had been paid thereon, and ail other preliminary facts, can be investi- 
gated, and, if found to be untrue as recited in the order of the court, 
then the said order is to be held null and void. Counsel for the de- 
fendants insist that the order is by the statute itself made conclusive 
évidence of the facts recited and necessary to give the court jurisdic- 
tion, that the court is one of compétent jurisdiction, that it had juris- 
diction when it entered the order of the subject-matter and of the 
parties, and that the integrity of the order cannot be assailed in this 
action. 

This question has not been directly and distinctly passed upon by 
the court of appeals of Virginia. Counsel for the plaintiff insist that 
it was decided by the court of appeals of Virginia in Slocum v. Comp- 
ton, 93 Va. 374, 25 S. E. 3. But the question was not presented in that 
case, either in the court below or in the appellate court, in the direct 
and positive shape in which it is presented for the considération of 
this court. It is claimed by ceunsel for the plaintiff that the order 
of the county court can be coUaterally attacked under the doctrine laid 
down in Pulaski Co. v. Stuart, 28 Grat. 872. In that case the court 
txeld: 

"Where a court of gênerai Jurisdiction acts within the scope of Its gênerai 
powers, Us judgment wlU be presumed to be In accordance with Us Jurisdic- 
tion, and cannot be coUaterally Impeached." 
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It further held that: 

"Where a court of gênerai Jurisdlctlon bas conferred npon It spécial powers 
by a spécial statute, and sueh spécial powers are exercised judiclally, Its 
Judgment cannot be collaterally Impeached, but that In suoh case, where It 
acted minlsterlally, and not Judiclally, the facta essential to the exercise of the 
spécial jurisdlction must appear on the face of tiie record." 

If the statute under which the proceedings were had in the county 
court of Buchanan were a spécial statute, the facts necessary to give 
the court jurisdiction suflficiently apx)ear in the order itself. But the 
statute is not a spécial, but a gênerai, statute, — as gênerai as any other 
provision in the Code whereby a person is enabled to acquire title to 
lands held by the commonwealth. It is one of the modes prescribed 
by the commonwealth for parting with title to her lands, and title 
acquired by this proceeding is as valid and binding upon ail subsé- 
quent claimants of the land, except prior locators, as if the land had 
passed by the commonwealth's grant. The statute makes it con- 
clusive. But, independent of this provision of the statute, the authori- 
ties abundantly establish the doctrine that it cannot be collaterally 
attacked. In Hardy v. Beaty (Tex. Sup.) 31 Am. St. Bep. 80 (s. c. 19 
S. W. 778), the court said : 

"In a collatéral attack upon a domestle judgment of a court of gênerai Juris- 
diction, every presumption wiU be ,indulged In favor of the jurisdiction of 
the court and the validity of the Judgment; and, when It does not otherwlse 
appear, It will be presumed that the court ascertained ail the facts necessary 
to the exercise of Its jurisdiction. In order for such attacU to prevail, It 
must affirmatively appear that the facts essential to the Jurisdiction of thé 
court dld not In fact exist." 

In the notes to that décision are a number of citations, among them 
the following: 

"A Judgment of a court of compétent Jurisdiction cannot be collaterally im- 
peached unless the record shows affirmatively want of Jurisdiction." Williams 
V. Haynes (Tex. Sup.) 13 S. W. 102Ô. 

"A domestic Judgment of the court of gênerai Jurisdiction, upon a subject- 
matter within the scope of Its power, Is so conclusive that évidence allunde 
cannot be reèelved to contradict It." Wllkerson v. Sehoonmaker (Tex. Sup.) 14 
S. W. 223. 

"When the power to ascertain the Jurisdictional f3,ct Is conferred on the 
court, and It adjudges Jurisdiction In Itself, It may not be overcome on col- 
latéral attack." Goodwin v. SIms (Ala.) 5 South. 587. 

In Johnson v. Towsley, 13 Wall. 72, Justice Miller thus states the 
doctrine: 

"* * * When the law has confided to a spécial tribunal the authorlty to 
hear and détermine certain matters arising In the course of Its duties, the dé- 
cision of that tribunal, within the scope of its duties, is conclusive upon ail 
others. That the action of the land office In Issuing a patent for any of the 
public land,, subject to sale by pre-emptlon or otherwlse, Is conclusive of the 
légal title, must be admitted under the princlple above stated, and In ail 
courts, and .In ail forms of judieial jiroceedings, where this title must control, 
either by rekson of the llmited powers of the court, or the essential character 
of the proceeding, no Inqulry can be permitted Into the clrcumstances under 
which It wasobtained." ■:' 

The proceedings necessary to obtain a patent to lands belongîng to 
the United Btates are analogous to the proceedings had in the county 
court, in this: that they are ex parte in their nature, The suprême 
court has held in numerous cases that the regularify of the proceed- 
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ings cannot be collaterally attaeked in a court of law. In thé case 
of French v. Fyan, 93 U. S. 169, this court, speaking through. Mr. Jus- 
tice Miller, said: 

"We are of opinion that, In ttiis action at law, It would be a departnre from 
Sound principle, and contrary to well-consldered judgments in this court and 
in otliers of hlgh authority, to permit the valldity of the patent to the state 
to be subjected to tlie test of the verdict of a jury on such oral testimony as 
mlght be brought before it. It would be substituting the jury, or the court 
sitting as a jury, for the tribunal whicb congress had provlded to détermine 
the question, and would be maklng a patent of the United States a cheap and 
unstable relianee as a title for lands which it purported to convey." 

In Smelting Co. v. Kemp, 104 U. S. 636, the court said: 

"It Is this unassailable character [of the patent] which gives to it Its chief— 
indeed, its only— value as a means of quieting its possessor in the enjoyment of 
the lands It embraces. If intruders upon them could compel him, in every 
suit for possession, to establlsh the valldity of the action of the land depart- 
ment and the correctness of Its ruling upon matters submitted to it, the 
patent, Instead of being a means of peace and security, would subject his 
rights to constant and ruinous litigation. He would recover one portion of bis 
lahd lE the jury were satisfled that the évidence produced justifled the action 
of that flepartment, and lose another portion, the title whereto rests upon the 
same facts, because another jury came to a différent conclusion. So his rights 
in différent sults upon the same patent would be determined, not by its effleacy 
as a conveyance of the government, but according to the fluetuating préjudices 
of différent Jurymen, or their varying capacities to weigh évidence." 

The language is applicable to the présent inquiry. The order of the 
county court of Buchanan must be taken as conclusive in this case. 
But this conclusive character of the order does not extend to any per- 
son claiming under a location of the land made prior to such order. 
This gives rise to the very important question: What constitutes a 
location of land under chapter 112, Code Va. (Ed. 1860)? Section 4 
of that chapter provides: 

"Sec. 4. When any person shall lodge în the land ofBce a certiflcate of the 
payment Into the treasury, in the mode prescribed by the flrst section of chap- 
ter forty-one, of the purchase money of waste and unappropriated land in this 
State (not being a common under chapter sixty-two), or an executive certiflcate 
of the Edlowance of bounty land for military service to this state or the United 
States, the register of the land office shall issue, under his hand and officiai 
seal, to the person maklng such payment or entltled to such certiflcate, or to 
his heirs or assigns, a prlnted warrant specifylng the quantity of land and the 
right In which it is due, and authorizîng a surveyor to lay off and survey the 
same." 

Section 6 of the same chapter provides : 

"Sec. 6. Any holder of a land warrant, other than the principal surveyor of 
the county In which it Is deslred to locate it, may lodge It with such surveyor, 
who shall, If required, give a recelpt therefor. Such holder shall mabe his 
location so spécial and précise that others may be able with certainty to locate 
their warrants on the adjacent lands." 

Section 7 provides: 

"Sec. 7. Every location shall bear date the day on which It Is made, and shall 
be entered by the surveyor in a book to be kept for that purpôse wherein 
there shall be no blank leaves or spaces between the entries. No entry shall 
be made in any case without a warrant" 

Section 8 provides: 

"Sec. 8. Locations shall be made in the order In which the warrants are 
presented, but they shall hâve prlorlty according to the dates of their war- 
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rants. If two or more such warrants be dated on the same day, the sur- 
reyor shall détermine the right to priorlty between- them by lot." 

Section 10 provides: 

"Sec. 10. When a partial appropriation of a warrant bas been made, the 
offlcer making the entry shall certify on the back of the warrant how much of 
it remains unapproprlated, and if the owner of such warrant wishes to locate 
any portion tbereof in any other county than that In whlch the first location 
was made, the surveyor In whose office the warrant Is flled shall deliver It to 
the owner with such certiflcate on It; and whenever the whole of any warrant 
bas been approprlated It shall be returned, with the survey, or the last survey 
made by vlrtue thereof." 

Section 11 provides: 

"Sec. 11. Any holder of a land warrant deslrlng to locate It In a county In 
whlch there Is no surveyor, may lodge It with the clerk of the county court of 
such county, who shall make an entry of such location in the entry book of 
his coUnty. A survey of such entry by a surveyor of an adjolning county 
shall enable the holder to obtaln a grant thereon." 

Section 12 provides: 

"Sec. 12. If any principal surveyor Is the holder of a land warrant whlch he 
désires to locate in his own county, he may lodge It with the clerk of the court 
of the county, who shall make an entry of such location and return the same 
to his next court there to be recorded. Wlthin six months after such entry, 
the said surveyor shall hâve the survey made by one of his deputies, or, If he 
hâve none, by a surveyor or deputy surveyor of an adjoining county, other- 
wlse the entry shall be void." 

The foregoing provisions of the Code clearly establish the contention 
of counsel for the plaintiff that the location is made when a party 
holding a land warrant lodges it with the surveyor of the county in 
which he wishes to locate his land, and makes an entry in the survey- 
or's book designating the boundaries of the land which. he wishes sur- 
veyed. The survey and grant are not necessary, as contended by 
counsel for the défendants, to effect the location. 

On the 23d of June, 1873, flve months before the order was made 
in the county court of Buchanan county establishing the court right 
under which the défendants claim title to the land in controversy, 
Charles A. Lohnert, one of the parties in the patent under which the 
plaintiff claims, made the following entry with the surveyor of Bu- 
chanan county: 

"June 23rd, 1873. Entered for Charles A. Ix)hnert, by vlrtue of land office 
treasury warrants Nos. 30,040, 30,041, and 30,042, issued to Charles A. Lohnert 
ivr.d T. W. Adams In the year 1S65, 2,500 acres lying in Buchanan county. Va., 
beglnning near the mouth of Pawpaw creek near the Une of Jonathan Hurley; 
tlienee up KnOx creek to opposite the mouth of Guess Fork; thence runnlng 
up the rldge between Race Fork and Lester's Fork to the top of the rldge be- 
tween Louisa river and Knox creek; thence to the Unes of Shaderick Estop 
lands on Pawpaw; thence down the east side of said creek to the beginning,— 
including ail vacant land and excluding ail patented land and older entries In 
said boundary. Wm. H. Booth, S. B. C. 

"A true copy. Sept. 21st, 1893. 
"Teste: Jacob Baldwin, S. B. C." 

It is shown by the plats and surveys introduced în évidence that 
the land claimed by Jonathan Hurley in the court-right proceedings 
is within the boundary Hues designated in the patent under which the 
plaintiff claims; and, the lands for which the patent issued having 
been located before the court-right proceedings were had, the patent 
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is not affected thereby. The plaintiff stands, in his relation to tlie 
land in controversy, in the same position he would liave occupied if 
the court-riglit order had not been entered. 

Another question presented for détermination by the court is the 
construction of thè word "settled." Tlie plaintiff insists that the per- 
son who claims land by virtue of his having settled on it, and held 
possession thereof for 10 years, and paid taxes thereon during that 
timCj must be an actual settler, — the person himself in possession of 
the land during the time his possession is ripening into a title. On 
the other hand, counsel for the défendants claim that he can make such 
settlement by his agents or tenants. The court cannot concur in the 
latter view. It thinks the object of the statute was to secure to bona 
fide settlers the lands which they had held in possession, and probably 
cleared ont and improved» during the time prescribed by the statute, — 
to secure the settlers in their homes, and thereby encourage the set- • 
tiement of her public lands. It was not contemplated by the statute 
that the public domain should be thrown open to such spéculative 
purposes as would follow were a man permitted, even without gomg 
upon any of the lands himself, to sélect as many tracts of land as he 
may choose, and, by putting an agent or tenant on each, by such set- 
tlement and the payment of taxes at some time in 10 years, acquire 
title tô the whole. The claim that a man can hold lands by his agents 
or tenants is undisputed in a controversy arising out of the adversary 
possession of lands, but it is not applicable to the acquisition of title 
by settlement. 

The court will instruct the jury in accordance with the foregoing 
views. 



UNITED STATES ex rel. HARLESS v. JUDGES OF UNITED STATES 
COURT OP APPEALS OF INDIAN TERRITORY. 

(Circuit Court of Appeals, Bighth Circuit. January 10, 1898.) 

No. 10. 

CiKcniT CoTjnT dp Appbals— Jurisdtctton — Mandamos. 

Inasmucli as a circuit court of appaals, under Act March 3, 1891, 8 12 
(1 Supp. Eev. St. c. 517, p. 905), lias no greater power to issue a writ of 
mandamus tlian the courts of tlie United States had under Rev. St. § 716, 
it follows that it has no power to issue such a writ in any case which is not 
pending in its court, and in which it has not already acquired jurisdiction by 
other appropriate proceedings. 

Mandamus — Rbview of .Iudicial Décision. 

The writ of mandamus may not be made to perform the office of an appeal, 
or of a writ of error to review the action of a court in the lawful exercise 
of its jurisdiction, nor can it issue to command a court or officer to décide a 
judicial question in a particular way; uiuch less may it be involied to direct 
such a court or ofiicer to reverse a décision of a judicial question which haa 
already been rendered. 

Mandamus— Bail— Circuit Coubt of Appkals— Terkitokial Court of Ap- 
peals. 

An alternative writ of mandamus was issued by the circuit court of appeals 
of the Eighth circuit to the judges composing the court of appeals in the 
Indian Territory, commanding them to admit the relator to bail pending his 

85 F.-12 
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appeal to ithçlatter court from a judgmentof conyictlQii; renSereiî against 
him hy the, pnited, States court }n that territory, or to show cause why they 
refusêd. BVdïri thé Writ itnfl ' returii, It ajipeàred that from the judgmeht 
of conviction for the crime ot larceny the relatôr appealèd, and, upcai déniai 
of his ;appIieatIonj io the Judge before whom he had beèn tried, to be ad- 
mitted to bail, he flled a pétition for the same relief in the court of appeals 
in theterritory, and that, after hearing, argument, and considération In that 
court of the sarûe questions, subsequentiy présented upon the réturn of the 
writ of mandamus, the prayer of the pétition was denied, and the pétition 
dlsmissed. Héld, that the reiator's motion in the circuit court of appeals for 
a pererûptory writ of mandamus must be denied. 

Information for Writ of Mandamus. 

Charles B. Stuart, for relater. 
P. L. Sqper, for respondents. 

Before SANBORN and.THAYER, Circnit Judges, and PHILIPS, 
•District Judge. 

SANBORN, Circuit Judge. On the pétition of John G. Harless, the 
relator, this court issued to the judges composing the United States 
court of appeals in the Indian Territory its alternative writ of manda- 
mus, which conpaanded them to admit the relator to bail during the 
pendency of bis appealto that court from a judgment of conviction ren- 
dered against him on July 10, 1897, by the United States court in the 
Indian Territory, or to show cause why they refused to do so. The 
judges hâve made their return to the alternative writ, and the relator 
ûow moves for a peremptory writ. 

Frona the writ and return, it appears that the relator wa^ cpnvicted 
on Jiily 10, 1897, in the United States court in the Indian Territory, 
of the crime of receiving stolen property; that he appealèd from that 
judgment to the United States court of appeals in the Indian Territory; 
that while this appeal was pending he applied to Hon. John R. Thomas, 
the judge beifore whom he had been tried, to be admitted to bail pend- 
ing his appeal, and his application was denied; that he then flled 
in the United States court of appeals in the Indian Territory a pétition 
for a writ of habeas corpus, and for admission to bail pending his appeal 
to that court ; that his pétition was heard by that court on October 30, 
1897, and after argument, and a considération of the same questions 
présented by the proceedings in this court, the prayer of his pétition 
was denied, aiid his pétition was dismissed; that the appeal from the 
judgment of conviction of the crime Ls still pending and undetermined 
in the IJnited States court of appeals in the Indian Territory, and is not 
pending in this court. 

The United States circuit courts of appeals are the créatures of con- 
gressional action. They hâve the powers vested in them by the acts 
of congress which created them, and their varions amendments and 
modifications. Thèse acts of congress hâve given them the same power 
to issue writs of mandamus which the courts of the United States had 
under the judiciary act of 1789. Rev. St. § 716. 

Section 12 of the act of March 3, 1891 (1 Supp. Rev. St. U. S. c. 517, 
p. 905), which created thèse courts, provided that: 

"The circuit courts of appeals shall hâve the powers specifled in section aeven 
hundred and aixteen of the Revised Statutes of the tFnlted Statef ." 
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Section 716 provides that: 

"The suprême court and tiie circuit and district courts sliall liave ' power to 
issue writs of scire facias. Tliey shall also liave power to issue ail writs not 
specifleally provided for by statute, which may be necessary for the exercise of 
their respective jurisdictions, and agreeable to the usages and prlaciples of law." 

Under this provision of the acts of congress the courts of the United 
States never had the power to acquire jurisdiction of a case or ques- 
tion by the issue of a writ of mandamus. Their authority in this re- 
gard was limited to the issue of writs of mandamus in aid of their 
jurisdiction in such cases as were aiready pending in those courts, and 
in which jurisdiction had been ohtained on other grounds and by 
other process. McClung v. Silliman, 6 Wheat. 601; Mcintire v. Wood, 
7 Cranch, 504; Kendall v. U. S., 12 Pet. 524; Riggs v. Johnson Ce, 
6 Wall. 166, 197, 198; Bath Co. v. Amy, 13 Wall. 244; Smith v. 
Jackson, 1 Paine, 453, Fed. Cas. No. 13,064; U. S. v. Williams, 32 
U. S. App. 126, 129, 14 C. C. A. 440, and 67 Fed. 884. 

In Bath Co. v. Amy, 13 Wall. 244, 249, Mr. Justice Strong, in dis- 
cussing the power of the circuit court to issue a writ of mandamus in 
an original proceeding, said: 

"This subject has heretofore been under considération in this court, and in Mc- 
tntire v. Wood it was unanimously decided that the power of the circuit courts 
to issue the writ of mandamus is conflned exclusively to those cases In which 
It may be necessary to the exercise of their jurisdiction. The court said: 'Had 
ibe eleventh section of the judlciary act covered the whole ground of the consti- 
tution, there would be much reason for exercising this power in mauy cases 
wherein some ministerial act is necessary to the completion of an individual right 
arisiug under the laws of the United States, and the fourteenth section of the 
act would sanction the issuing of the writ for such a purpose. But, although 
the judicial power of the United States extends to cases arising under the laws 
pf the United States, the 'législature hâve not thought proper to delegate the 
exercise of that power to its circuit courts, except in certain speeifled cases.' And 
in McClung v. Silliman, this court said, when speaking of the power to issue 
writs of mandamus: *The fourteenth section of the act imder considération [the 
Judiciary act] could only hâve been intended to vest the power * * • in 
cases where the jurisdiction aiready exists, and not where it is to be courted or 
acquired by means of the writ proposed to be sued out.' In other words, the 
writ cannot be used to confer a jurisdiction which the circuit court would not 
hâve without it. It is authorized only when ancillary to a jurisdiction aiready 
acquired. The doctrine asserted in both thèse cases was conceded to be correct 
by both the majority and the minority of the court in Kendall v. U. S. The 
power to issue a writ of mandamus as an original and independent proceeding 
does not, then, belong to the circuit courts." 

Bince a circuit court of appeals has no greater power to issue a writ 
of mandamus than the courts of the United States had under section 
716, it foUows that it has no power to issue such a writ in any case 
which is not pending in its court, and in which it has not aiready ac- 
quired jurisdiction by other appropriate prooeedings. There was no 
case pending in this court in which the relator was interested when 
he applied for this alternative writ, and for this reason his pétition 
must be dismissed. 

Moreover, the question whether the relator is entitled to be admit- 
ted tô bail while his appeal is pending in the United States court 
of appéaïs in the Indian Territory is a judicial question which has 
aiready been decided by that court after full argument, and the only 
putpose which the relator seeks to accomplish by this writ is to obtala 
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a review of tliat décision by this court, and its direction to the court 
below tp ^ev€Fse the judicial décision it àas already rendered. But 
the writ of mandamus may not be made to perform the oiïïce of an 
appeal or of à writ of error to review the action of a court in the lawful 
exercise of its jurisdiction, nor can it issue to command a court or an 
officer to décide a judicial question in a particular way; much less may 
it be involied to direct such a court or officer to reverse a décision of a 
judicial question which has already been rendered. In re Rice, l55 
U. S. 396, 403, 15 Sup. Ct. 149 ; American Const. Co. t. Jacksonville, 
T. & K. W. Ry. Co., 148 U. S. 372, 379, 13 Sup. Ct, 758; In re Parsons, 
150 U. S. 150, 156, 14 Sup. Ct. 50; Ex parte Morgan, 114 U. S. 174, 5 
Sup. et. 825; Ex parte Whitney, 13 Pet. 404. 

The motion for the peremptory writ of mandamus in this case is de- 
nied, and the pétition is dismissed. 



MATZ et al. v. CHICAGO & A. R. CO. 

(Circuit Court, W. D. Missouri, W. D. January 24, 1898.) 

No. 2,226. 

1. Death bt Whongful Act— Instantaneods Death. 

The right of action under section 2 of the Missouri Damage Act (Rev. St. 
Mo. § 4425) to recover for death by wrongful act is an original, and not a 
ti-ansmitted, right, and exists even where the death was instantaneous. 
8. FEDERAL Courts— Dicta of State Court. 

Mère dicta of a state court concernlng the construction of a statute of the 
State, are not binding upon the fédéral courts. 
8. Same — Construction of Statdte — Understandikq of Bench and Bah. 
Uniform and eontemporaneous action and opinion of the bench and bar of a 
State should hâve welght wlth the fédéral courts in construing a statute of the 
State. 

4. Pleading — General Demdhrer. 

The objection to an allégation of a complalnt. In an action to recover dam- 
ages for death by wrongful act, to the efiCect that défendant "knew, or by the 
exercise of ordinary care might hâve known," of the danger, on the ground 
that it does not comply with section 2071, Eev. St. Mo., relating to alternative 
allégations, cannot be ralsed by a gênerai demurrer. 

Scarritt, GrifBth & Jones, for plaintiffs. 
Wash. Adams, for défendant. 

ROGERS, District Ji.dge. The complaint in this case is as fol- 
lows : 

"Plaintiffs, for cause of action, state that they are husband and wife, and are 
and were the father and mother, respectively, of the child, William Matz, here- 
In referred to. Tliat the said William Matz was bom In the year 1888, and 
while he was a miner and unmarried, died, March 19, 1897, from an Injury 
occasloned as hereinafter stated. That the défendant is, and was at ail the 
times herein referred to, a rallroad corporation, duly created and existing 
under and by virtue of the law, and at ail such times owned and operated a 
rallroad running through Kansas City, in the state of Missouri, in an east and 
West direction, and across a certain street or avenue thereln knowa as 'Agnes 
Avenue.' That said Agnes avenue, at the times herein referred to, extended 
through the said Kansas City In a north and south direction, and is and was 
the only Street or avenue running north or south Connecting what is commonly 
known as the 'East Bottoms' with the résidence portion of said city between 
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the West road, near the Blue river and Lydia avenue, said last two named 
streets being atiout two miles apart. That thie intersection of the said Agnes 
avenue with defendant's railroad is, and was at ail such times, withiri the 
city limits of Kansas City, and is and was a thlckly settled locality, in the 
vicinity of which are located many large factories, elevators, breveeries, and 
other industries that give employment to a large number of people, and in 
the vicinity of which are many résidences. That said Agnes avenue is, and 
was at such times, paved with a macadam thoroughfare, over and along 
which many people and vehicles travel daily. That at the time herein refer- 
red to no watehman was stationed, or gâtes or bars maintained, at the Cross- 
ing of defendant's traclcs and the said Agnes avenue, to warn children and 
the public in gênerai of the approach of cars and engines thereto; that at ail 
such times there was in force and efifect in said Kansas City a certain or- 
dinance numbered 41,&82, entitled 'An ordinance in revision of the ordinance 
governing the city of Kansas,' approved May 12, 1888, section 820 of which 
said ordinance being as follows: 'No conductor, engineer, flreman, brakeman 
or other person shall move, or cause or allow to be moved, any locomotive, 
tender or car, within the city limits, at a greater speed than six miles per 
hou;-, under a penalty of not less than twenty-flve dollars nor more than flve 
hunilred dollars.' That at the times herein referred to it became and was the 
duty of the défendant, in the management and opération of its said railroad, 
not to allow any conductor, engineer, fireœan, brakeman, or other person to 
move or cause to be moved any locomotive or car within the city limits, and at 
the place aforesaid, at a greater rate of speed than six miles per hour. That 
on or about the 19th day of March, 1S97, the défendant, wholly disregarding 
its duty as aforesaid, negligently and carelessly permltted and allowed its con- 
ductor, engineer, flreman, brakeman, and agents to move or cause to be 
moved, a certain locomotive and train of cars of défendant in the city limits, 
and at the place aforesaid, westwardly, at a greater rate of speed than six 
miles an hour, and carelessly permitted its said englne and cars In charge of its 
servants and agents aforesaid to run at a reckless and dangerous rate of speed, 
at the time and place aforesaid, to -wit, at the rate of thirty-flve miles an hour, 
upon and over the said William Matz, and thereby mortally wounded and In- 
jured him, from which injuries he died Immedlately thereafter. That said de- 
fendant Company, at the time and place aforesaid, acting by and through its 
servants in charge of the said engine and cars, carelessly and negligently 
caused or permitted its said englne and train, while in charge of Its servants 
and agents aforesaid, to run upon the said William Matz, without giving him 
any notice or warning of the approach thereof, and without slowing up or 
slackening the speed thereof, and without exercising reasonable eare to avoid 
injuring him, the said William Matz, after they, the servants and agents of 
défendant, in charge of its said englne and train, knew, or might by the exer- 
cise of ordinary care hâve known, of his position of danger and péril in time, 
by the exercise of ordinary care, to hâve avoided any injury to him; and by 
reason of its said négligence défendant permitted and allowed the said engine 
and cars to run upon and kill the said William Matz, while he was lawfully 
at the said crossing when and where he had a right to be. That the said 
William Matz died from injuries received and occasioned by the négligence and 
unskillfulness of the ofHeers, agents, servants, and employés of défendant Com- 
pany whilst running or managing its said locomotive and cars as aforesaid, to 
the plaintifCs' damage in the sum of flve thousand dollars ($5,000)." 

To the complaint a gênerai demurrer was interposed. 

Two questions were argued and submitted: (1) The complaint 
having alleged that the deceased died immediately after the injury 
was received, it is contended that the deceased had no cause of ac- 
tion in his lifetime, and could, therefore, transmit none to the 
plaintififs, under section 4425, Rev. St. Mo., under which section the 
action was brought. (2) That, the complaint having alleged that 
the défendant company "run upon the said William Matz without 
giving him any notice of the approach thereof, and without slowing 
up or slackening the speed thereof, and without exercising reàson- 
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able care to avbid injuring him, tte said William Matz, after they, 
the servants and agents of défendant in charge of its said engine 
and traÎD, knew, or miglit by the exercise of ordinary care hâve 
known, of his position of danger and péril in time, by the exercise 
of ordinary care, to hâve avoided any in jury to him," that the al- 
ternative allégation, "kne^v, or by the exercise of ordinary care 
might hâve known," etc., does not comply with section 2071 of the 
Eevised Statutes of Missouri, which is as foUows: "Either party 
may allège any fact or title in the alternative, declaring his belief 
of one alternative or the other, and his ignorance whether it be the 
one or the other." The court sustained the demurrer on the flrst 
ground, and, without much considération as to the second ground, 
suggested to plaintiffs to so amend their complaint, if they elected 
to aménd, as tô conform to the last-named statute. On motion of 
plaintiffs, the court subsequently heard a reargument of the de- 
murrer, vacated the order sustaining it, and took the same under ad- 
visement. The questions stated are the ones to be decided. 

As to the flrst question, it will be noted that the suit is brought 
by the father and mother, and not by the.father alone. At com- 
mon law, and under the laws of Missouri also, the father has a 
property in the services of his son during his minority, for which he 
may sue and recover if he is depriyed ôf such services by the mis- 
conduct of another. James v. Christy, 18 Mo. 162; Stanley v. Birch- 
er, 78 Mo. 245; 2 Sedg. Dam. (8th Ed.) § 575. In such cases, how- 
ever, loss of service must be alleged. 2 Sedg. Dam., supra. No al- 
légation of that kind or kindred nature îs found in the complaint. If 
William Matz had survived the injury alleged, but lost an arm or 
leg, or sustained any permanent injury, he might hâve sued by 
his next friend, and recovered therefor. He might also hâve recov- 
ered for pain and suffèring. But he is not shown to hâve lived 
after the injury was received. On the contrary, it is alleged he 
immediately died. No authority need be cîted to show that at 
common law such an action could not be maintained by the father 
or mother or both, or by any one else. "Actio personalis moritur 
cum persona," was the common-law maxim, and it applied to in- 
fants as well as adults. But the rule of the common law has been 
changed in England, by what is commonly called the "Lord Camp- 
bell's Act," enacted in 1846, and which has serve<^ as a model for 
similar acts in most of the states of the United States. Tiff. Death 
Wrongf. Act, 4. In Missouri, the damage act, similar to the Lord 
Campbell act, is found in sections 4425-4427 of the Eevised Stat- 
utes. It has been in force more than 40 years. It is inartistically, 
if not bunglingly, drawn. It has been construed by the suprême 
court of Missouri many times. The judges of that court hâve dis- 
agreed as to its meaning, and the court has overruled itself as to 
the proper construction oi.it, and even nOw I am not able to rec- 
oncile the language and the logic of the differ&nt opinions of that 
court which hâve not been expcessly overruled. The wonder i» 
that such a statute could remain in force so long. Gonfessedly. this. 
action is brought under section 4425, supra, which, for convenience, 
I will hereafter call the second section of danaage act. In what 
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respect did that statute change the common law? Did it create a 
new cause of actiop, and give it to the parties designated in the 
statute? Or did it simply transmit a cause ot action which the de: 
ceased had in his lifetime to the persons designated in the statute? If 
the former, this action is clearly maintainable; if the latter, it would 
seem it is not. On the argument, it was conceided by the defend- 
aut's counsel that, as an original proposition, he thought the stat- 
ute created a new cause of action. In that view I concur, and I 
think it is the only construction which does not involve absurdities. 
It was alsb conceded that, if the suprême court of Missouri bas 
decided the statute does not create, but simply transmits, a cause 
of action, the circuit court of the United States should follow it. 
In this I concur. But it was insisted by counsel for plaintiiïs that, 
if the suprême court of Missouri bas not passed upon the précise 
point presented, expressions of that court used in construing that 
statute when other points, and not the one at bar, were under con- 
sidération, do not bind the circuit court of the United States, and 
are, indeed, no pi-ecedent for the court delivering the opinion. On 
this point, in Cohens v. Virginia, 6 Wheat. 399, Mr. Chief Justice 
Marshall said: 

"The counsel for the défendant In error urge, in opposition to this rule of 
construction, some dicta of the court In the case of Marbury v. Madison, 1 
Cranch, 174. It is a maxim, not to be dlsregarded, thàt gênerai expressions, 
in every opinion, are to be taken in connection with the case in which those ex- 
pressions are used. If they go beyond the case, they may be respeeted, but 
ought not to control the judgnient in a subséquent suit, when the very point 
is presented for décision. The reason of this maxim is obvions. The quesHon 
actually before the court is investigated wlth eare, and considered in Its full 
estent. Other principles which may serve to illustràte li are considered in 
their relation to the case decided, but theîr possible beariilg on ail other cases 
is seldom completely investigated." 

In Carroll v. Carroll's Lessee, 16 How. 286, Mr. Justice Curtis 
said : 

"If the construction put by the court of a state upon one of its statutes was 
not a matter in judgment, if it mlght hare been decided either way without 
aft'ecting any right brouglit Into question, then, according to the principles of 
the common law, an opinion on such a question is not a décision. ïo make 
it so, there must hâve been an application of the judiclal mlnd to the précise 
question necessary to be determlned to fix the rights of the parties, and dé- 
cide to whom the property In contestation belongs." 

I think the contention of the plaintifEs on this point must be con- 
ceded. 

Sections 4425, 4426, and 4427 of the Revised Statutes of Missouri, 
which are sections 2, 3, and 4 of the damage act of Missouri, are as 
f oUows : 

"Sec. 4425. Damages for Injuries Eesulting in Death In Certain Cases, When 
and by Whom Recoverable.— Whenever any person shall die from any injury re- 
sulting from or occasioned by the négligence, unskillfulness or criminal intent of 
any offlcer, agent, servant or employé whilst runnlng, conductlng or man.i- 
ging any locomotive, car or train of cars, or of any inaster, pilot, engineer, agent 
or employé whilst runnlng, conducting or managing any steamboat, or any 
of the machinery thereof, or of any driver of any stage coach or other public 
conveyance whilst in charge of the same as a driver; and when any passenger 
shall die from any injury resulting from or occasioned by any defect or insuffi- 
cievcy in any railroad or any part thereof, or in any locomotive or car, or in 
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any steamboat, or the machinery thereof, or In any stage coach or other public 
conveyance, the corporation, Individual or Indlvlduals, in whose eniploy any such 
officer, agent, servant, employé, master, pllot, englneer or driver sliall be at the 
time such injury is commltted, or who owns any auch railroad locomotive, car, 
stage coach, or other public conveyance at the tlme any injury is received, 
resulttog from or occasloned by any defect or Insufficiency, unskillfulness, négli- 
gence or crlminal Intent above declared, shall forfelt and pay for every person 
or passenger so dying the sum of five thousand dollars, which may be sued for 
and recovered; First: by the husband or wlfe of the deceased, or second, If 
there be no husband or wife, or he or she falls to sue wlthln six months after 
such death, then by the mlnor child or children of the deceased, whether such 
niinor chUd or children of the deceased be the natural born or adopted child or 
children of the deceased: provlded that If adopted such minor child or children 
shall hâve been duly adopted according to the lavs'S of adoption of the state 
M'here the person executing the deed of adoption resided at the time of such 
adoption; or third, if such deceased be a minor and unmarried, whether such 
deceased vinmarried minor be a natural born or adopted child, if such deceased 
unmarried minor shall bave been duly adopted according to the laws of adop- 
tion of the State where the person executing the deed of adoption resided at the 
time of such adoption, then by the father and mother who may join in the suit, 
and each shall hâve an equal interest In the judgment; or if either of them be 
dead, then by the survivor. In suits Instituted under this section, it shall be 
compétent for the défendant, for his defenSé, to show that the defect or insuffi- 
ciency named in this section was not of a négligent defect or Insufficiency, and 
that the injury received was not the resuit of unsliUlfulness, négligence or crlminal 
intent. 

"Sec. 4428. When Représentative May Sue.— Whenever the death of a person 
shall be eaused by a wrongful act, neglect or default of another, and the act, 
neglect or default is such as would If death had not ensued, hâve entitled the 
party Injured to maintain an action and reeover damages in respect thereof, then, 
and ta every such case, the person who, or the corporation which would hâve 
been llable If death had not ensued, shall be liable to an action for damages, not- 
withstanding the death of the person injured. 

"Sec. 4427. Damages, by Whom Becovered— Measure of. Ail damages accru- 
Ing under the last preceding section shall be sued for and recovered by the same 
parties and in the same manner as provlded in section 4425, and in every such 
action the jury may give such damages, not exceeding five thousand dollars, as 
they may deem fair and just, wlth référence to the necessary injury resulting 
from such death, to the surviving parties who may be entitled to sue, and also 
having regard to the mitigating or a^ggravating circumstances attendiug such 
wrongful act, neglect or default." 

Bearing in mind the principles announced, supra, let us examine 
the Missouri décisions. The first which has been called to my at- 
tention is Schultz v. Railroad Co., 36 Mo. 13. In that case the widow 
of an employé of the défendant company brought suit for the death 
of her husband, and recovered on the theory that section 4425 ren- 
dered the défendant company liable for the nejïlie-ence of a fellow 
servant of the plaintiff. The suprême court of Missouri afSrmed 
the judgment in that case. It does not appear that deceased was 
instantly killed. The précise question at bar was not, therefore, 
involved. The opinion turned upon the question as to what the 
proper meaning of the words "any persons," used in the second sec- 
tion of the statute, meant, and the court held that it included em- 
ployés; indeed, included ail persons. The effect of the décision 
was, therefore, to make the défendant company liable for the "négli- 
gence, unskillfulness, or criminal intent of any officer, agent, serv- 
ant, or employé whilst running, conducting, or managing any loco- 
motive, car or train of cars," etc. Ail the judges concurred. The 
opinion was delivered by Justice Holmes. In Conuor v. Eailroad 
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Oo., 59 Mo. 292, the point decided in the Schultz Case was assailed. 
The suit was by the wife for the death of her husband. The opin- 
ion of the court was delivered by Justice Napton, who, in a Tîgor- 
ous, learned, and able argument, expressed his dissent f rom the 
doctrine announced in the Schultz Case. In a separate opinion, ex- 
haustive, and I think, convincing, Justice Hough concurred with 
Judge Napton that the Schultz Case was unsound. Justices Wag- 
ner, Vories, and Sherwood, in a dissenting opinion, concurred in re- 
versing the case on another point, but adhered to the doctrine an- 
noiinced in the Schultz Case. It does not appear that deceased, 
Connor, was instantly killed, and therefore the précise point at bar 
was not raised. In the opinion of Justice Napton, whiîe reviewing 
the précise point decided in the Schultz Case, he says: 

"The eommon-law axiom, that 'aotlo personalis moritur cum persona,' was 
the mlsehief which the législature wished to abollsh, and at the same time to point 
ont the survivors who should hâve the rlght of action. The distinctions between 
the right of action in passengers and employés, and the cases in which the one 
or the other might maintain actions, were not in the mind of the législature in 
framing this enactment. They were looking in a différent direction, and the 
use of the term 'person' in the first clause of the section, and the term 'passenger' 
In the second, and of either 'passenger or person' towards the conclusion, was 
merely a blunder of the draftsman, who, disregarding ail the rules of punctuation, 
and delightlng, apparently, in obscure, complicated, and tautoiogical phrase- 
ology, seems suddenly. after half completing the section, to hâve dropped in the 
Word 'passenger* at the very place where it ought to hâve been omitted, and 
left it ont at the very place where it should hâve been inserted in order to hâve 
earried ont the real design of the act. The word 'person,' if carried through the 
section, would hâve answered, or the words 'person or passenger' in ail the 
clauses could hâve created no confusion or doubt. There was no intention of 
establishing any new raies of liability for damages to the party injured, where 
he was allve, and entitled to his action, but simply to extend the beneflt of that 
liability to certain members of the f amily of the injured person when death re- 
sulted from the injury. Had any such design been entertained, it was a simple 
and easy task to be accomplished in plain, clear, and unmistakable language. 
* • * But the third section dearly announces the object of the législature, 
which was to give no new cause of action, to legislate into existence no new 
grounds of recovery, but to give to certain représentatives of a dead man a right 
of action which did not before exist in such représentatives, where the man, if 
living, would hâve had one, and in no other case." 

Mr. Justice Hough, in his separate opinion in the Connor Case. 
59 Mo. 308, while reviewing the point decided in the Schultz Case, 
uses this language: 

"It is évident to my mind, from the whole seope of the damage act, that the 
purpose of the législature in the second section was simply to cause those actions 
to survive to certain représentatives of the deoeased in the cases there named, 
which according to the rules of the common law died with the person, and to limit 
the amount of recovery in such cases. No new right of action Is given as to 
passengers or strangers in the second section,— that is to say, the right of action 
which the passenger himself, or a stranger, would hâve had, if injured, but 
not liilled, is made, in the event of death, to survive; and if the words 'any 
person' shall be held to mean passengers and strangers, and such employés only 
as are not fellow servants of those causing their death, then no new liability wiU 
be created as to any one by the second section, and the several parts of this stat- 
ute wlll constitute a consistent and harmonious whole." 

The next case is that of Proctor v. Railroad Co., 64 Mo. 119. The 
suit was by the wife for the death of her husband, an engineer on 
the défendant company's road, and the complaint alleged he was 
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'*instantly iMIled." The suit was brouglit under tbe second sectloo 
of the damage act. In that case recovery was had. On the trial 
the défendant objected to the introduction of any évidence (1) be- 
cause there is ho cause of action stated in the pétition ; (2) because 
the plaintiff seeks to recover in this cause on account of the death of 
her husband, Joseph Proctor, who was an employé of défendant at 
the time of his death, which was occasioned by the négligence or 
carelessness of co-employés of défendant. The court overruled the 
objections. On appeal, Norton, J., deliTering the opinion, said: 

"The point presented for our determiDation Involres the construction of Wag; 
St. p. 519, î 2 (Rev. St. | 4425), espeeially as to whether under the words 'any 
person,' in said section, a fellow servant, when death Is occasioned by the négli- 
gence of a fellow servant, without fault of the master, Is, or was Intended to be, 
included. The détermination of this point wlll be décisive of thls case." 

In an able opinion the précise point in the Schultz Case is ex- 
pressly overruled. Henry, J., dissented, adhering to the Schultz 
Case, and discusses other points, and interpréta the three sections of 
the damage act. It will be seen that the précise point at bar was 
not discussed by the court or in the dissenting opinion, although 
it seems to me the first objection to the admission of any évidence 
fairly raised it. The case was reversed, the court holding that the 
words 'any person' in the statute do not embrace a servant injured 
by the négligence of a fellow servant. 

In the Proctor Case, supra, the court say: 

"Under the view of plaintlfC, the rlght to sue Is not a transmltted rlght, but an 
original rlght, arising or appearing for the first tlme at the Instant of the death 
of him or her through whom the rlght is derlved. The very force of the second 
section is at war with any other Idea than that the right to sue was intended to 
be a transmltted right, and not an original rlght. • ♦ • It manifestly appears 
from thèse provisions— for they apply to the injuries alluded to In section 3 as 
well as to those in section 2— that it must hâve been In the mlnd and Intention of 
the législature only to confer upon the above classes of persons the right to sue- 
In cases where the husband, wlfe, or chlld could hâve sued, had not death bee» 
the resuit of the injury." 

In White v. Maxcy, 64 Mo. 553, the deceased, Whîte, lived a day 
after injured, so that the précise question at bar was not raised or 
decided, but Napton, J., delivering the opinion, said: 

"Nelther of thèse sections [sections 4425, 4426, Rev. St. Mo.] created any new 
cause of action, but provided for a survival of a cause of action whlch exlsted at 
the common law, where the death of the party injured occurred, to certain rei)- 
resantatives of the deceased party, and llmlted the amount of the recovery to a 
spécifie sum." 

In Elliott v. Kailroad Co., 67 Mo. 273, the court follow the Proctor 
Case, Henry, J., dissenting, and adhering to the Schultz Case. The 
court said: 

"The suit can only be maintalned when the deceased, had he Ilved, could hâve 
recovered damages for his injury; and the same évidence as to the cause of the 
Injury Is required In a suit by his représentative that would hâve been required 
had he survived, and sued for the injury." 

In this case the suit was brought under the second section, but 
the court held it should hâve been brought under the third section, 
of the damage act. The précise point at bar was not decided. 

In Sullivan v, Eailway Co., 97 Mo. 120, 10 S. W. 852, the Proctor 
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Case, snpra, is again approved, but the précise point at bar was not 
discussed or decided. Opinion was by Black, J., and no dissent, tlie 
personnel of the court having, in part, changed. 

In Gray v. McDonald, 104 Mo. 311, 16 S. W. 398. Black, J., deliv- 
ering the opinion, said: 

"This section [the third section of the damage act], like the preceiSing one, does 
not, as is often supposed, create a new cause of action when the injured person 
would hâve had one had death not ensued. In other words, the cause of action 
does not abate by reason of the death of the person injured. •♦ * If the in- 
jured party would tiave had a common-law or statutory cause of action had death 
not ensued, then the cause of action survives to the designated person." 

The précise point at bar was not raised or decided in this case, it 
appearing affirmatively that Gray, the deceased, was not instantly 
killed. 

In Miller v. RaUroad Ck)., 109 Mo. 361, 19 S. W. 58, Black, J., de- 
lirering the opinion, the Proctor Case, supra, is followed and ap- 
proTed, but the précise question at bar was not decided. It does not 
appear that Miller was instantly killed. 

Apparently in conflict with the foregoing opinions is that delivered 
by Judge Black in Crumpley v. Railroad Co., 98 Mo. 35, 11 S, W. 244. 
The suit was by the widow for the death of her husband, and it doea 
not appear that the deceased was instantly killed. The précise point 
at bar was not before the court, but the court said: 

"Sections 2121, 2122, and 2123 [Rev. St. 18791 of the damage act give to repré- 
sentatives of the deceased person a cause of action where none existed in their 
favor at common law. In other words, if the injured party would hâve had 
a cause of action had death not ensued, then thèse sections give to the designated 
représentatives a cause of action, and, if the case cornes within section 2121, the 
défendant shall forfeit and pay the sum of flve thousand dollars." 

What Judge Black meant, I think, is clear from what he had previ- 
ously said in the Sullivan Case, supra, and subsequently in Gray 
Y. McDonald and in the Miller Case, supra, where no intimation is 
given of any change in bis mind as to the construction of the damage 
act. 

I thiiik the logic of the Missouri décisions, supra, is to the effect 
that the damage act of Missouri is a survival statute; that it trans- 
mits, but does not create, a cause of action. The language used 
by the court is différent in différent cases. Varions terms and 
phraseology hâve been used by the différent judges, and confusion 
may hâve grown out of inaccurate terms used. The Century Diction- 
ary deânes a cause of action to be "the situation or state ot facts 
which entitles a party to sustain an action." Certàinly, the statute 
does not create any new "situation or state of facts." It does give 
to the persons designated in the statute a right to sue on a "situation 
or state of facts" upon which such persons could not hâve sued be- 
fore the enactment of the statute. In Douglas v. Beasley, 40 Ala. 
148, "cause of action" is defined as "a right to bring an action, which 
implies that there is some iierson in existence who can assert, and 
also a person who can lawfully be sued." Until the enactment of 
the statute, nobody had the right to bring an action for a personal 
injury resulting in instant death. The statute gave that right — if 
it existe — ^to the person designated therein. In Veeder v. Baker, 83 
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N. T. 160, "cause of action" is defined as follows: "It may be said 
to be composed of tbe right of the plaintifl and the obligation, duty, 
or wrong of the défendant; and tbese combined, it is suflSciently 
accurate to say, constitute the cause of action." In the case at bar 
the plaintiffs would hâve had no "right" had the statute not been 
enacted. In Jaclison t. Spittall, L. E. 5 C. P. 552, "cause of action" 
is defined as "the act on the part of the défendant which gives the 
plaintiff his cause of complaint." Until the enactment of the stat- 
ute, no act of a défendant, in a case like the one at bar, gave a cause 
of complaint to any one^ The cause of complaint died with a party, 
when instantly killed. In Meyer v. Van Collem, 28 Barb. 231, "cause 
of action" is defined as "the right which a party has to institute and 
carry through such a proceeding." But, as stated, no one had the 
right to institute an action for a Personal injury resulting in death 
until the enactment of the statute, whether instantly killed or not. 
It seems to me the plain import of the third section of the statute 
is to give a cause of action as defined, supra, to the parties designated 
in the statute, vs^here none existed before in anybody, and to limit 
the recovery to $5,000; that défendant could avail itself of any dé- 
fense which it could hâve invoked before the statute was enacted, 
except the death of the injured party. It abolished that défense. 
That, to recover, the parties designated in the statute raust estab- 
lish just such a case as the deceased would hâve had to establish if 
he had sued and recovered before his death for the same injury, and, 
in addition, to show that the injured person was dead, and that they 
are the persons designated in the statute, who are authorized to sue. 
The damages being liquidated, no évidence on that line is required. 
In White v. Maxcy, supra, Judge Napton said : 

"Neither of thèse sections [gcctions 4425, 4426, Eev. St. Mo.] crented any neTv' 
cause of action, but provided for survival of a, cause of action whicli existed at 
eommon law, wliere tlie death of the party injured occurred, to certain représenta- 
tives of the deceased party, and limited the amount of the recovery to a spécifie 
sum." 

Apply that interprétation of the statute to a case of "instantane- 
ous death." At eommon law, in a case of personal injury producing 
instantaneous death, there was no cause of action in anybody. If 
there was no cause of action at eommon law in such a case, none 
could survive or be transmitted. A cause of action which never 
had an existence could neither survive, abate, nor be transmitted. It 
seems to me, therefore, that the statute gives a cause of action, or 
it does not exist at ail. I think the logic of the opinions of the 
suprême court of Missouri above referred to leads inevitably to the 
conclusion that, where the death of the party injured is instantane- 
ous, or contemporaneous with the injury causing the death, no ac- 
tion can be maintained; but I hâve reviewed thèse décisions to show 
that that court has not thus far expressly so decided; nor do I be- 
lieve, when the question at bar is squarely presented, it will so dé- 
cide. I am confirmed in this view by the fact that in the Procter 
Case the pétition alleged the deceased was "instantly killed." In 
Oarroll v, Railway Co., 88 Mo. 242, it was alleged tliat "death was 
instantaneous," and the court sustained a judgment for $5,000, In 
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thèse cases the question at bar was not raised, nor was it noticed. 
Is it probable that ail the learned judges and counsel engaged in 
deciding and prosecuting thèse suits, and the Tarions suits under this 
act, overlooked this précise question? It seems hardly crédible. 
The uniform and contemporaneous action and opinion of the bench 
and bar should hâve weight in determining the construction of a 
statute. Venable v. Kailway Co., 112 Mo. 125, 20 S. W. 493. More- 
over, other courts hâve held to this view, upon similar statutes. Brown 
V. Railroad Co., 22 N. Y. 191; Whitford v. Railroad Co., 23 N. Y. 
465; Reed v. Railroad Co. (S. C.) l(i S. E. 291; Mason v. Railway Co. 
(Utah) 24 Pac. 797; Railroad Co. v. Kindred, 57 Tex. 491; Hulbert v. 
City of Topeka, 34 Fed. 510. Indeed, the learned counsel for the de- 
fendant admit that, unless the suprême court of Missouri bave de- 
cided to the contrary, as an original proposition, the statute gave a 
new cause of action. Whether you call the right to sue, which the 
statute confers on parties designated therein, a transmitted right or 
an original right, whether you call the suit a transmitted cause of 
action or a new cause of action, I think it is clear that the législature 
intended the persons designated in the statute should hâve a cause 
of action whether the party died simultaneously witli the injury, or 
survived, lingered, and died afterwards. I can see no reason, either 
in law or in common sensé, why they should hâve a cause of action 
if he was injured, lingered, and died, but hâve no cause of action 
at ail if he was instantly killed. The very fact that the recovery, 
if had, is a liquidated sum, and does not go to the estate, but to the 
persons designated, tends to show it is compensation for death alone, 
and not, for pain, suiïering, expenses incurred, and death. On this 
point the demurrer should be overruled. 

As to the second point, I am not sure that the question can be 
raised by demurrer. I rather incline to the view that it should be 
raised by motion to make more spécifie or definite and certain. At 
ail events, I do not think it can be raised by a gênerai demurrer. 
Rev. St. Mo. § 2044, and cases cited in note f. The demurrer should 
be overruled on that point. The défendant will be allowed a rea- 
sonable time to plead. 



FLEMING et al. v. TEOWSDALE. 

(Circuit Ctourt of Appeals, Slxth Circuit February 8, 1898.) 

No. 543. 

1. Mandamus— Levt of Tax to Pay Judgment. 

On an application for mandamus to compei the levy of a tax to pay a 
Judgment, no questions afCecting the validity of the bonds on which the 
judgment is founded, or the validity or correctness of the judgment Itself, 
are open to considération. 

2. CouNTY Bonds— Demand fok Levt ov Tax. 

Under the Kentucky comity fundlng act of March 18, 1878, a demand 
made by a bondholder pursuant to section 20 for the levy of a tax to pay 
hls clalm is not insufflclent merely because made at the same time, and by 
the same instrument, both upon the county judge when presiding alone and 
on the court when composed of the county judge and the justices. 
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8. C0Ç8TrTUTIQlIAT< La-W— JODICIAL FuNCTIONS. 

Section 20 of -fllé Kentucky county funding act of 1878, whlch requires the 
circuit court, on the demand of bondholders, to levy a tax for tlie payment 
of tlielr elalms, Is void, because it imposes on a judicial tribunal a législative 
function. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Application for a writ of mandamus was made by pétition flled in the circuit 
court of the United States for the district of Kentucky on the 16th day of April, 
1897, by défendant in error, a citizen of the state of Tennessee, agalnst plaintiff 
in error Pleming, as Judge of the county court of Muhlenberg county, Ky., the 
other plalntiffa in error being justices of the peace for said county. ïhe writ 
was sought to compel the levy of a tax to satisfy a judgment for $6,778.80, 
recovered by défendant in error agalnst Muhlenberg county in the same court 
at its January tenn, 1897, on which exécution was duly issued, and returned 
nulla bona. Défendants tendered answer to the pétition, which the court refused 
to allow to be flled. The writ was, on the hearing, awarded as prayed for, and 
thereupon this writ of error was prosecuted. 

David J. Fleming, for plaintiff in error. 
J, B. Atkineon, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

CLARK, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The answer offered by défendants presented only questions of law, 
and objections which sought to go behind the judgment and open 
up the case, and there was no error in ref using to allow it to be flled. 
The légal questions, as to which plaintiff in error is not concluded 
by the judgment recovered, will be considered further on. But ques- 
tions affecting the validity and correctness of the judgment were not 
open in this proceeding. Chanute City v. Trader, 132 U. S. 210, 10 
Sup. et 67; Harshman v. Knox Co., 122 U. S. 306, 7 Sup. Ct. 1171; 
Mayor v. Lord, 9 Wall. 409; U. S. v. New Orléans, 98 U. S. 381. 
Much of the brief for plaintiff in error is devoted to a discussion of 
the validity of the bonds issued by the county, and on which the judg- 
ment is founded; but, the judgment having settled conclusively thèse 
questions, we are not concemed with them in this proceeding. There 
is, of course, no question of the jurisdiction and authority of the cir- 
cuit court to issue this writ. Cape Girardeau County Court v. Hill, 
118 U. S. 68, 6 Sup. Ct. 951; Riggs v. Johnson Co., 6 Wall. 166; 
Bées V. City of Watertown, 19 Wall. 107; Memphis v. Brown, 97 U. 
S. 300; Board v. Thompson, 22 U. S. App. 418, 10 C. C. A. 154, and 
61 Fed. 914, 

A question is made as to the sufificiency of the demand made by 
the petitioner for the- levy of a tax to satisfy his judgment before 
making application for the writ of mandamus. The contention is 
that demand should hâve been separately made on the county court 
of Muhlenberg county as composed of the county judge and justices 
and the court as composed of the county judge alone. The county 
bonds on which the judgment was recovered were issued under au- 
thority ôf a funding statute of the state of Kentucky, passed and 
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approvèd March 18, 1878. Such parts of the aèt as are matérîal to 
be noticed now are as f oUows : 

"Sec. 7. That to pay the aceruing Interest on the bonds Issued under authority 
of thls act, and to provide a sinking fund for thelr rédemption after flye years 
or at matnrlty, an annual tax shall be leyied by the county court of sald eounty 
upon ail the real and Personal estate in said county, including ail amounts giyen 
in under equalization law subject to taxation under the gênerai laws of this 
commonwealth. Said county shall hâve a, lien on ail property taxable or taxed 
under this act, and on other property of each tax-payer for the paj'ment of ail 
taxes payable by such tax-payer, which shall not be defeated by gift, devise, 
sale, aliénation, or any means whatever." 

"Sec, 19. That for ail the purposes of thls act, the eounty court of said county, 
composed of the county judge alone, in case there be no justices of the peace of 
said county in commission, or in case a majority of them refuse to act or to con- 
cur with him, shall hâve full power and authority, and It shall be his duty to 
levy and Impose the taxes herein provided for, but this grant of power shall not 
extend to taxation for any other purpose whatever. 

"Sec. 20. Should the county court, held by the county judge and justices of 
the peace, or by the county judge alone, fail for teh days after demand in writing 
to levy and proceed in good faith to levy and coUeet a tax as provided In this 
act, then, and in that event, It Is hereby made the duty of the circuit court or 
Judge thereof in vacation, upon being Informed of such failure, and satisfactory 
proof thereof being made by any bona flde bondholder or his attorney, to levy 
and hâve coUected a tax sufflcient to pay off the principal and semi-annual inter- 
est on past due bonds or coupons Issued in pursuance of the provisions of this 
act." 

It should be remarked that it appears that in the législation of 
Kentucky the words "county court" are used to designate the county 
court when presided over by the county Judge alone, as well as the 
court of claims, or the county court of levy and claims, when com- 
posed of the county judge and justices of the peace. At least the 
terras were thus indiscriminately used until recently, or since the 
adoption of the new constitution of Kentucky. The written demand 
made by the petitioner before application for the writ of mandamus, 
was addressed as foUows: 

"To the fiscal court of Muhlenberg county, consisting of the judge of the Muhl- 
enberg county court, and the justices of the peace in and for said county, in 
fiscal court assembled, and to the judge of the Muhlenberg county court." 

After reeiting the full history of the litigation up to that time, the 
actual demand is in this language: 

"You will further talîe notice and be advised that no part of the plaintifPs said 
debt, interest or cost, so to him adjudged has ever been paid. Therefore the 
undersigned hereby demands of you, the said judge of the Muhlenberg county 
court, and the justices of the peace In and for said county, that you now pro- 
ceed to make, and cause to be entered of record, a proper order levylng a tax 
upon ail the real and Personal estate in said county, including ail amounts given 
In under equalization law, subject to taxation under the gênerai laws of this 
commonwealth. In an amount sufBcient to pay for the cost of collection thereof, 
and to allow for délinquants, and to realize a net sum suflicient to pay the said 
judgment, debt, interest, and cost. And the undersigned now moves your hon- 
orable body to make such levy. And the undersigned hère demands of the 
Judge of the Muhlenberg county court that, in case a majority of the justices 
shall fail to concur with him In making said levy, that he proceed to make said 
order and levy as hereinbefore requeated. * • *" 

We think this demand was sulScient under the statute, and that 
it clearly informed the court, composed of the county judge and jus- 
tices, as well as the court when presided over by the county judge 
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alone, tbat the demand was made on both of them, and separately. 
It could not hâve been understood otherwise by a person of ordinary 
intelligence. The fact that the demand on the court when the 
county judgei alone was presiding, as well as on the court when com- 
posed of the county judge and the justices, was contained in the 
same writing, is not material. 

Another objection is that the pétition for mandamus does not show 
that, after the necessary demand on the county court, a demand was 
also made on the circuit court, or a judge thereof, as required in 
section 20. This particular question is not raised by spécifie assign- 
ment of error, nor does it appear that it was called to the attention 
of the court below, but was suggested in the oral argument at the 
bar. It is very doubtful, indeed, if the objection, coming at this 
time, is available to the plaintiff in error. Board v. Thompson, 22 
U. S. App. 418, 10 C. C. A. 154, and 61 Fed. 914. But passing, with- 
out deciding, this point, we do not think the objection is tenable on 
other grounds. The circuit courts of the state of Kentucky are 
strictly and exclusively judicial tribunals, and their jurisdiction and 
authority defined and recognized as such, and the judge of the court 
is also a strictly judicial ofiQcer. In Pennington v. Woolfolk, 79 
Ky. 13, proceedings bad been instituted in the Jefferson county court 
of that state by the appellee, who was county attorney of Jefferson 
county. The proceeding was under the authority of a spécial enact- 
ment by the gênerai assembly of Kentucky. It was provided that 
when any person owning property in that commonwealth had failed 
since January, 1856, to list his property with the assessor, whose 
duty it was to assess the value thereof, or with the supervisors of 
tax, or the clerk of the county court, it should be the duty of the 
county attorney to give information of that fact to the county court 
of the county in which the property should hâve been listed. It 
was thereupon made the duty of the county court, to summon such 
person before it, and, upon being satisfled of the failure to list his 
property, it was the duty of that court to assess and flx the value 
of the same for the years such property was not assessed, and the 
same to be certified by that court to the proper officers iov the collec- 
tion thereof. The appellant appeared in answer to the summons 
before the county court, and moved to quash the summons, which 
motion was overruled. Demurrer was then interposed and over- 
ruled, and application made to the common pleas court for a writ of 
prohibition against the county judge and county attorney, forbid- 
ding them to take any further action in the proceeding against him. 
The common pleas court dismissed the pétition on demurrer, and 
appeal was taken from its judgment. Chief Justice Coffer, speak- 
ing for the court, said : 

"The objection taken to the act In this case is that by It the législature has 
attempted to confer on a judicial tribunal a power not judicial In its nature, in 
violation of article 1 of the constitution, which déclares that: 

" 'Section 1. The powers of the government of the state of Kentucky shall be 
dlvlded into three distinct departments, and each of them be conflded to a sepa- 
rate body of magistracy, to wlt: Those which are législative to one; those 
Which are executive to another; and those which are judlciary to another. 

" 'Sec. 2. No person or collection of persons, being of one of those départ- 
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ments, shall exercise any power properly belonglng to either of the others, except 
in the Instances hereinafter expressly directed or permitted.' 

"The power to Impose taxes Is législative, and cannot be conferred, under oui 
constitution, upon a strictiy Judicial tribunal or offlcer. The power to assess 
property for taxation— that is, to apportion the tax upon the property upon which 
the législature bas Imposed it— is not judicial, and can no more be conferred 
upon a judicial tribunal than the po'wer to levy taxes. But the county court, 
although classed in the judiciary department by the constitution, and possessing 
judicial powers, is not an ëxclusively Judicial tribunal. We might not be able 
to sustain this position if compelled to rely alone upon the constitution, and denled 
the right to look to the practical construction unlformly given to It since the 
formation of the government. But, in the light of the unchallenged action of ail 
departments of the government since the adoption of the constitution of 1792 to 
the présent time, we entertain no doubt that the county court must now be 
regarded, as respects a number of matters, local and exceptional in their nature, 
as excepted out of this provision of the constitution. Eaeh of the prior constitu- 
tions contained the précise language of our présent constitution quoted supra." 

The doctrine of this case was approved in the subséquent cases 
of Hoke T. Com., 79 Ky. 570, and McLean County Precinct v. Deposit 
Bank of Owensboro, 81 Ky. 254; the court, in the last-named case, 
saying: 

"In Pennington v. Woolfolli, 79 Ky. 13, this court said the power to impose 
taxes is législative, and cannot be conflded, under our constitution, to a judicial 
tribunal." 

We think, without further élaboration, that section 20 is unconsti- 
tutional and vold as an attempt to confer upon a judicial tribunal and 
a judicial ofQcer a power which is législative, as the power to assess 
property for taxation clearly is. This being so, we conclude that 
the petitioner had made proper demand, on the only tribunal con- 
stitutionally authorized to act, for an assessment and collection of a 
tax to meet his judgment. The duty to make such assessment and 
collection is positive and unconditional under the funding act, and 
the petitioner's légal rights are clear. The remedy provided by 
statute for the satisfaction of the bonds having been thus applied 
for, and the county court having failed and refused to proceed, and 
the petitioner having no other spécifie remedy to which he can resort 
to compel the performance of this statutory duty, a writ of manda- 
mus was properly awarded and directed. The same remedy on just 
such facts is fully recognized under the laws of Kentucky. Judg- 
ment aflarmed. 
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(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.) 

No. 52a 

1. EviDBNCM— Pahol Tbstimony TO Vakt Wbiting. 

It is a rule of évidence, quite aside from the statute of frauds, that paroi tes- 
timony of a contemporaneous oral agreement or understanding, not included 
In the written contract, is inadmissible to contradlct, vary, add to, or sub- 
tract from the terms thereof, when such contract is complète in Itself and 
unambiguous in its ternis. This rule Is strictiy enforced by the Mlchlgan 
courts. 
8, Same — Relbvakct. 

In an action for breach of a contract of sale of plate glass, where there is 
an issue as to a paroi agreement for a réduction in prlce, évidence as to what 
85 F.-13 
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occurred In regard to a sdheme of glass manufacturers at abaùt the time of 
the transaction In question Is Inadmissible. 

8. Same— StATUTE op FBAub's— Sales. 

tlnder' the Michigan statute of frauds, whlch makes Invalld executory con- 
tracts fdr the sale of merchandlse, for a prlce of $50 or more, unless some 
note qr mémorandum therpof be made and slgned by the party to be eharged, 
a subséquent agreement for the delivery at a reduced price of a quantlty of 
merchandlse hi addition to that prevlously eontracted for In writing must 
Itself be In writing, and, If it remains entirely executory, cannot be proved 
m an action on the written contract. 

4, Samb. 

It seems that under the Michigan statute, whlch requires executory con- 
tracts of sale to be in writing, but déclares that the considération need not be 
expressed in the writing, the omission of the prlce of goods sold Is only 
exciised when no prlce Is agreed on, and the law is left to Imply an agree- 
ment for a reasonable price; but, if a price is in fact agreed on, It must be 
Inserted in the mémorandum. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This Is an action In assumpsit to recover a balance due on the purchase 
price of a quantlty of plate glass sold and delivered by défendant in error 
tp plalntlff In error. The contract of sale was In writing, duly exeeuted Aprll 
19, 1894, and was for 50,000 feet of plate glass, subsequently Increased by 
written contract to 60,000 feet. The actual quantlty delivered appears to hâve 
been 57,000 feet. The sale was for future delivery, and the time of delivery 
was by agreement extended on two separate dates, July 19, 1894, and October 
19, 1894. Under the gênerai Issue, the défendant gave notice of the spécial 
défenses relied on. The défense, as stated, was that at the time of the exé- 
cution of the original contract there was a paroi agreement that, in case of a 
fâll or réduction in the market prlce of glass before delivery was made, the 
défendant should hâve the beneflt of such réduction, and that a like oral agree- 
ment was made on the occasion of each extension of time for delivery, and 
that before any delivery a réduction in priées was made, bringing them about 
20 per cent, below the prlce as fiJced In the written contract, and that crédit 
should be allowed for Such réduction in price. It was further Insisted that, 
as an adjustment of the mattèr of prices, It was subsequently, on January 4, 
1895, agreed between plalntifiC in error and the agent of défendant In error that 
50,000 feet of glass should be delivered and paid for at the contract price, 
and that an additional quantlty of 50,000 feet should be delivered and pald 
for at the nëw or reduced priée; maklng in ail 100,000 feet, half under the old 
and half under the new contract, as it is called. This contract was not in writ- 
ing. It is.gald that the défendant in error shipped the quantlty of glass called 
for under the old contract, ànd refus'ed to carry out the new contract of Jan- 
uary 4, 1895, on account of which plaintiff in error was compelled to buy glass 
at a price above the reduced prlce on this additional 50,000 feet, to be fur- 
nished under the contract of January 4, 1895; and the amount of this différ- 
ence is offered by way of set-off and recoupment as the damage sustained by 
the breach of ,the contract of January 4, 1895. The first shipment of glass 
was on January 4, 1895, the date on whlch the new or modified contract Is 
claimed to hâve been made. The court, on objection, excluded the évidence 
otiered to show a contemporaneous oral agreement for a réduction in the con- 
tract price, not contained in the writing, and also excluded ail oral évidence of 
the contract claimed to hâve been made January 4, 1895, but permitted the 
introduction of ail évidence, oral or written, tending to show an agreement 
for réduction made In July or October, when the time for delivery was ex- 
tended, and also admitted so much of the conversations or statements on Jan- 
uary 4, 1895, as related to or tendéd to show an oral agreement on the dates 
of extensions, and Instructed the jury. In case such oral agreement was found 
to hâve been made at the time of either or both extensions, to allow the de- 
fendant the beneflt thereof, as a crédit on the amount sued for; putting before 
the Jury the figures at whlch the balance of the account would stand, both wlth 
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and wlthout such réduction or crédit Tàere was a verdict and Judgment 
agalnst défendant for the full amount of the unpald balance, accordlng to the 
original contract priée, and the case is broughl up on writ of error. 

Frederick W. Whiting, for plaintiff in error. 
Henry M. DuflQeld, for défendant in error. 

Before TAFT and LURTONj Circuit Judges, and CLARK, District 
Judge. 

CLAEK, District Judge, after stating tlie case, delivered the opin- 
ion of tlie court. 

Error is assigned on the court's ruling in excluding évidence ofifered 
to show that it was a part of the original contract that défendant 
was to hâve any réduction in priées before delivery, although this 
was not embraced in the writing. The Michigan statute of frauda 
contains two separate sections which affect the questions hère pre- 
sented, — the one speciflcally, and the other generally. They are as 
follows: 

"No contract for the sale of any goods, wares, or merchandise, for the price 
of fifty dollars or more shall be valld, unless the purchaser shall accept and 
receive part of the goods sold, or shall give something in earnest to bind the 
bargain, or in part payment, or unless some note or mémorandum of the bar- 
gain be made, and slgned by the party to be charged thereby, or by some 
person thèreunto by him duly authorlzed." "ïhe considération of any Con- 
tract, agreement or promise requlred by this chapter to be in writing, need 
not be expressed in, the written contract, agreement or promise, or in any note 
or menlorandum thereof, but may be proved by any other légal évidence." 
2 How. Ann, St. §§ 6186, 6189. 

Section 6186 is suhstantially similar to section 17 of St. 29 Car. H, 
now superseded, it appears, by the sale of goods act of 1893, whicli 
re-enacts and enlarges the original section. 2 Tayl. Ev. (9th Ed.) § 
1020. 

For the purpose of disposing of the question presented by the as- 
signment of error just referred to, we are not concerned with the 
statute of frauda, further than to say that it could not be doubted, 
and is conceded, that the contract was one required by section 6186 
of the Michigan statute to be in writing. It is to be further remarked 
that the contract was not only required to be, but was in f act, put 
in writing. The contract is complète in itself, clear and unambiguous 
in its terms and provisions, and undoubtedly représenta the deliberate 
engagement of the parties. Apart from any particular question of 
the statute of frauds, there is an ancient rule of évidence, of wide 
application, rçsting upon substantially the same principle as the 
statute of frauds, which does not permit paroi testimony to be re- 
ceived to contradict, vary, add to, or subtract from the terms of a valid 
written instrument. 2 Jones, Ev. 4g7, 438, 446; 1 Greenl. Ev. § 275; 
2 Tayl. Ev, §§ 1132, 1133. The rule is laid down by the author of 
the work lastcited as follows: 

"Bearing the above 'principles in mind, the leading gênerai rule respeoting 
the admissibllity of extrinsic évidence to affect what is in writing is that paroi 
testimony c^nnot be received to contradict, vary, add to,. or subtract from the 
terms of a valid written instrument. The common-law rule may be traced 
faack to a remote antiquity. It is founded on the inconvenience that might 
resUlt If matters In writing, made by ad^lce ,and on considération, and intende4 
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finally toi embody the entire agreement between the parties, wer« llable to be 
controlled by what Lord Coke calls 'the uncertaln testimony of slippery mem- 
ory.' Whèh parties hâve dellberately put thelT mutual engagements Into 
•wrltlng, In language which Importa a légal obligation, or, In other words, a 
complète contract, it Is only reasonable to présume that they hâve introduced 
Into the wrltten Instrument every material term and circumstance. Conse- 
quently aÙ paroi testimony of conversations held between the parties, or of 
déclarations made by either of them, whether before or after or at the tlme 
of the completion of the contract, vrill be rejected, because such évidence, while 
deservlng far less crédit than the writing itself, would Inevltably tend, in 
many Instances, to substitute a new and différent contract for the one really 
agreed upon, and would thus, wlthout any corresponding beneflt, work In- 
finité mlsqhlef and wrong. Apart from ail considérations of convenience, posi- 
tive enaçtment bas Imposed the same rule in several cases. It bas, by requir- 
Ing certain tratisactions to be evidenced by writing,— as, for instance, wills, 
contracts wlthtothe statute of frauds, and the like,— rigidly exclu Jed ail paroi 
testimony tending to vary the terms contained in the wrltten instrument. 
The statutory rule will perhaps be more strlctly euforced than that which rests 
on the comœon law alone, because. In the former case, to relax the rule in 
any degree Is, to the like extent, to repeal the particuiar act which renders the 
writing necessary. The term 'wrltten instrument,' for this purpose, includes, 
not only records, deeds, wills, and other instruments required by statute or 
common law to be In writing, but every document which contains the terms 
of a contract between différent parties, and is designed to be the repository 
and évidence of their final Intentions." 

De Witt V, Berry, 134 U. S. 306, 10 Sup. Ct. 536, was a case in 
relation to a sale of merchandise, consisting of Tarnish, etc.; the con- 
tract being in -writing, and, in form similar to the one now in question. 
It was held in that case tliat where a contract of sale was in writing, 
and contained no warranty, paroi évidence was not admissible to 
àdd a warranty, and, further, that paroi évidence was not admissible 
to show a warranty inc'onsistent with the warranty contained in the 
contract. It was generally said that where parties bave reduced their 
contract to writing, without any uncertainty as to the object or extent 
of the engagement, évidence of antécédent conversations between 
them in regard to it was inadmissible. Mr. Justice Lamar, giving the 
opinion of the court, said: 

"In the case of The Reeside, 2 Sumn. 567, Fed. Cas. No. 11,657, Mr. Justice 
Story said: 'I apprehend that It can never be proper to resort to any usage 
or custom to control or vary the positive stipulations in a wrltten contract, and 
a fortiori not In order to contradict them. An express contract of the par- 
ties is always admissible to supersede or vary or control a usage or custom, 
for the latter may always be waived at the will of the parties. But a wrlt- 
ten and express contract cannot be controlled or varled or contradicted by a 
tisage or custom; for that would not only be to admit paroi évidence to con- 
trol, vary, or contradict writtèh contracts,- but it would be to allow mère pre- 
sumptlons and Implications, properly arising in the absence of any positive 
expressions of Intention, to control, vary, or contradict the most formai and 
deliberate wrltten déclarations of the parties.' The principle is that, while 
Iparol évidence Is sometlmes admissible to explain such terms In the contraet 
as are doubtful, It Is not admissible to contradict what Is plain, or to add new 
terms. Thus, where a certain wrltten contract was for 'prime singed bacon,' 
évidence offered to prove that by the usage of the trade a certain latitude of 
détérioration called 'average taint,' was allowed to subslst before the bacon 
ceased to answer that description, was held to be inadmissible. 1 Greenl. Ev. 
i 292, note 3; ïates v. Pym, 6 Taunt. 446; Bamard v. Kellogg, 10 Wall. 383; 
Bllven V. Screw Co., 23 How. 420; Oelricks v. Ford, Id. 49." "The third 
proposition [continued the court], that the court erred In excluding évidence 
of an antécédent conversation between the salesman and one of the plalntiffs 
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in error, Is disposed of by the well-settled rule that 'when parties hâve de- 
liberately put their engagements into writing, in sucli terms as import a légal 
obligation, without any uneertainty as to the object or extent of such en- 
gagement, it is conclusively presumed that the whole engagement of the par- 
ties, and the extent and manner of their undertaliing, was reduced to writing; 
and ail oral testimony of a prevous colloquium between the parties, * * * 
as it would tend in many instances to substitute a new and difïerent contract 
for the one whieh was really agreed upon, to the préjudice, possibly, of one of 
the parties, is rejected.' 1 Greenl. Kv. S 275, and authorities cited; Wliite v. 
Banli, 102 U. S. 658; Metcalf v. Williams, 104 U. S. 93; Martin v. Cole, 
Id. 30." 

In Bedford t. Flowers, 11 Humph. .242, the suit was in regard to 
a written contract of hiring, in which the service of the slave hired 
was limited to a particular business ; the contract specifying the work 
as to eut cord wood, and "for no other purpose." It was held that 
paroi évidence was inadmissible to explain, alter, or modify the terms 
of the contract, or to prove a custom in conflict with those terms. 
In disposing of the question, the court said: 

"It is argued that the court erred in excluding the conversation between the 
parties, préviens to the exécution of the contract, as to the meaning of the 
words, 'cutting cord wood, and for no other pui-pose.' We do not think so. 
ïhe rule is well settled that when a contract has been reduced into writing, in 
plain and unambiguous terms, without any uneertainty as to the object or 
undertaking of the parties, it is conclusively presumed that the whole engage- 
ment of the parties, and the extent and manner of their undertaking, was 
embraced in such written contract. And in such case, in the language of 
Lord Denman, 5 Bam. & Adol. 64, 'verbal évidence is not allowed to be given 
of what passed between the parties, either before the written instrument was 
made, or durlng the time It was in a state of préparation, so as to add to 
or subtract from, or in any manner to vary or qualify, the written contract.' 
ïhe meaning and intention of the parties, in ail such cases, must be ascer- 
tained and declared by the court from what is written in the instrument; and 
no extrinsie évidence of the Intention of the parties from their déclarations or 
conversations, whether at the time of executing the instrument, or before or 
after that time, is admissible." 

So, in The Cayuga, 16 U. S. App. 583, 8 C. C. A. 188, and 59 Fed. 
483, the written release in question included, by its terms, ail de- 
mands, and this court decided that direct paroi évidence that a cer- 
tain claim was not in the minds of the parties was not admissible. 
The court said: 

"This agreement for release was in the nature of a contract, and could no 
more be disputed or controlled by paroi évidence than any other instrument 
in writing witnessing an agreement of parties. 2 Whart. Ev. (3d Ed.) § 1063; 
Wood V. Young, 5 Wend. 620; Stearns v. Tappin, 5 Duer, 2Î>4; Pratt v. Castle, 
91 Mich. 484, 52 N. W. 52; Cummings v. Baars, 36 Minn. 350, 31 N. W. 449: 
Sherburne v. Goodwin, 44 N. H. 271, 276." 

This is undoubtedly the rule established by the Michigan cases, and 
enforced with great strictness. McEwan v. Ortman, 34 Mich. 325; 
Cohen v. Jackoboice, 101 Mich. 409, 59 N. W. 665. In the last- 
named case the question arose in relation to a written order as fol- 
lows: 

"Please Insert my advertisement in the Lumber Worker, twelve months, 
to oceupy % space, for whieh we agrée to pay you the sum of ?24, payable 
quarterly. Joseph Jackoboice." 

After plaintiffs had published the advertisement for six months, the 
défendant wrote them to discontinue the advertisement, and send 
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him the ainount due to date. Plaintiffs continued the publication 
to the end of the year, and sued to recover the balance. The court 
below held that the writing did not constitute such a written contract 
as would exclude paroi évidence of a contemporaneous agreement; 
that, if the advertisement did not suit, it could be discontinued at 
any time. McGrath, 0. J., speaking for the court, said: 

"In this we think the court erred. There is no ambigulty In this instru- 
ment. It is an order to Insert an advertisement, to oceupy a glven space, for 
a given perlod, at a given priée, and spécifies wlien the price agreed upon shall 
be paid. It contains ail the indicia of a contract, except that it was not exe- 
cuted by both parties. Défendant' does not attempt to supply an omission in 
the instrument. He does not undertake to show any fraud or misrepresenta- 
tion in matters of Indueement. Although this instrument directs a publication 
for twelve months, he was allowed to show that he reserved the right, in case 
tEe advertisement did not suit, to discontinue it at any time. In other words, 
he was allowed to show by paroi that he reserved a right Inconsistent with 
the plain and express provisions of an instrument, whlch could hâve no other 
office than as a contract, to be made effectuai upon aeceptance, and needing 
only such aeceptance to glve it ail the force and etfect of a contract. Suppose 
it had been written out by défendant, but It had not been signed by him, 
but had been delivered with like Intent. There is no question of the statute of 
frauds hère." 

This is an instructive case, in which other cases, including previ- 
ously decided Michigan cases, are reviewed. See, also. Union Stock- 
Yards & T. Co. V. Western Land & Cattle Co., 18 V. S. App. 438, 7 C. 
C. A. 660, and 59 Fed. 49; Gorrell v. Insurance Co., 24 IJ. S. App. 
188, 11 C. C. A. 240, and 63 Fed. 371; Kailway Ck). v. Blewett, 7 
U. S. App. 285, 2 C. 0. A. 415, and 51 Fed. 625; Phosphate Co. v. 
Heller, 20 U. S. App. 589, 9 C. C. A. 504, and 61 Fed. 280; Van Winkle 
V. Crowell, 146 U. S. 42, 13 Sup. Ct. 18. 

The action of the court in excluding oral évidence of a contem- 
poraneous agreement or understanding not included in the contract 
■was therefore clearly correct. It is to be repeated that the court 
received the évidence offered tending to show an oral agreement to 
give the défendant the benefit of any réduction in priées made at either 
of the extensions of the time of delivery of the glass in July and Oc- 
tober, 1894; and the question whether such agreement for the modi- 
fication of the contract had been made was submitted to the jury 
under full instructions, of which it is certain the plaintiff in error 
cannot justly complain. 

The défendant below offered to prove what occurred in regard to 
a scheme of manufacturers of glass during the year 1894. Just what 
relation the acts of the glass manufacturers had to the case, and how 
they did or could afifect the rights of the parties to this written con- 
tract, is not explained, beyond the suggestion that such acts related 
to priées, and served in that way to shed light upon what it was 
clàimed took place between the plaintiff and défendant. This évi- 
dence was obviously properly excluded by the court. 

We are next brought to the error assigned to the action of the 
court in excluding oral évidence offered to show thè new or substituted 
agreement of January 4, 1895. As before stated, the plaintiff in 
error insisted that suçh contract was made, and that he was to re- 
çoive 50,000, Instead 6t 60,000, feet of glass, and pay for the same 
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according to the price fixed by the original contract, aûd that défend- 
ant in error was to sell, and plaintiff in error accept and pay for, an 
additioiial quantity, of 50,000 feet, at the reduced or eut price. The 
two telegrams which passed upon this subject were received in évi- 
dence, but the oral conyersations were excluded, and the court also 
excluded certain correspondence which plaintiff in error insisted 
tended to show that an oral agreement in fact was made. Neither 
the writings admitted, nor those excluded, in relation to that contract, 
contain any such référence to the terms of the contract as to comply 
with the statute of frauds of Michigan, aside from other defects. We 
do not understand counsel for plaintiff in error to insist that they 
do, but only that they tend to show that an oral agreement was made. 
Obviously, ail that was in writing would be no sufiflcient mémoran- 
dum, under the plain provisions of the statute, as well as under the 
doctrine of the case of James v. Muir, 33 Mich. 223. The contract 
which plaintiff in error offered to prove as being made on the 4th 
of January, 1895, was itself a contract i\'hich, under section 6186 of 
the statute of frauds of Michigan, was required to be in writing, and 
oral évidence of such a contract was properly excluded by the court 
for this reason. In Whipple v. Parker, 29 Mich. 372, 373, the su- 
prême court of Michigan said: 

"But the considération for the agreement, promise, or stipulations of the 
party to be chargea, and which are In writing, may, and perhaps generally 
does, consist of counter promises or executory stipulations to be performed by 
the other party; and if thèse are not, by his portion of the contract, to be per- 
formed till after the expiration Of a year, it may well be doubted whether this 
statute, dlspensing with a written statement of the considération, would apply 
to the case, and allow such a considération to be proved by paroi; and, if he 
were sued upon his portion o* the contract, he would be the party to be char- 
ged. But, • • • as there Is no written contract, thèse questions do not 
arise hère, and I shall not discuss them." 

The question hère suggested and reserved came before the same 
court in the subséquent case of McEwan v. Ortman, 34 Mich. 324. 
The suit in this case was upon a promissory note, and resulted in 
a judgment in favor of the plaintiff below. The error assigned was 
that a valid défense had been excluded. This défense was that the 
note was given for a part of the price named in a written contract for 
the purchase of land, and that there was an oral arrangement at the 
time the note and contract were made that the purchaser was to 
hâve the option of retaining the contract and paying the note, or 
surrendertng the contract and thereby dîscharging his liability on 
the note. The suprême court held that évidence of such oral agree- 
ment was properly excluded, because the resuit would be to import 
into a written contract a verbal stipulation inconsistent with its 
terms, and, moreover, that such a stipulation as was sought to be 
shown would itself be void, under the statute of frauds, unless in 
writing, and that the offer was not merely to show by paroi a change 
in the terms of a written contract, but to show such an agreement 
as could not, under any circumstances, hâve been made by paroi. 
What the court said was : 

"The attempt hère is to import into a written contract a verbal stipulation 
Quite inconsistent with Its terms. By the contract the land was to belong to 
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Mr. McBwan, not by way oî securlty, but in his own rlght. It was to belong 
to hlm, by the verbal stipulation, untll he should see fit to surrender (or more 
properly retransfer) It If it had been a securlty, the option would bave 
been wlth Ortman, as mortgagor, and not with McBwan. Under the statute 
of frauds, such a stipulation would be vold, unless in writlng; and the offer 
was not merely to show by paroi a change in the terms of a written contract, 
but to show such an agreement as eould not hâve been made by paroi under 
any circumstances. The surrender was meant to release an équitable estate 
in fee simple, and an agreement for such a purpose cannot be made, except 
by an instrument in writing signed by the party releasing or transferring it. 
A verbal, agreement to transfer any other parcel of land would be no more 
contrary to the statute than one to release or surrender a parcel mentioned in 
a eontemporaneous contract And such an agreement is not a defeasance, 
but an agreement for a resale." 

Whatever may be said in regard to a modiflcation of the original 
contract so as to make the quantity of glass 50,000, instead of 60,- 
000, feet, at the priée stipulated for in the contract, we think it does 
not admit of question that the ofîer to show the sale of an additional 
50,000 feet of glass at a différent and reduced price was an attempt 
to show by paroi testimony a contract clearly required by the statute 
of Michigan to be in writing, and such testimony was for this reason 
properly excluded by the court ; and this assignment of error cannot, 
therefore, be s.ustained. Défendant having had the benefit of 
the évidence offered to establish an oral agreement at the July and 
October extensions, and the évidence of the other paroi agreements 
having been properly rejected, it would hâve been the manifest 
duty of the court, on the whole of the remainder of the compétent 
évidence, to direct a verdict for the plaintiff. None of the other 
numerous errors assigned could, therefore, hâve operated to the préj- 
udice of the défendant below, as affecting the merits of the case. 
This view of the case, and the resuit, would render it unnecessary for 
us to décide definitely whether, under the statute of frauds of Mich- 
igan, an executory contract, like the original contract in this case, 
when reduced to writing, may be varied, added to, or modilied by 
subséquent paroi agreement; or whether, to be valid under section 
6186, the mémorandum or contract must also contain the price, when 
that is in fact agreed upon, and made a term or provision of the 
contract, or whether this, and similar enactments found in some of 
the States, were only intended to make good, and are limited to, con- 
tracts silent as to the price or considération. It is certain that in 
the case before referred to, of James v. Muir, the unanimous judg- 
ment of the suprême court of Michigan was that where a contract 
of sale (in that case, a contract for the sale of square timber) is 
executory, and within the statute of frauds, the contract or mém- 
orandum must name the price, as well where a reasonable price is 
agreed upon as where any other standard or amount is stipulated, 
and, if the price is left to be arrangea by paroi, that the mémoran- 
dum will be incomplète. Campbell, J., speaking for the court, said: 

"As this is a suit in which défendant, and not plaintiff, is the 'party to be 
charged,' and as the payment of the price is the only thing for which he is 
chargeable, It may be a question of some importance whether, If this paper 
Is a contract of sale, the statute of frauds is complied with so as to bind him. 
Where a contract Is executory, and not executed, It is laid down by some 
authorlties, if not generally, that unless the price is flxed distincUy according 
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to some standard, elther of amount, or of market, or of reasonableness, or 
Bome other method of ascertaînment, the contract is incomplète, and tbe pur- 
chaser is net bound. Where goods are accepted, and nothing bas been said 
about the priée, a reasonable pricé bas been recognized as correct. In Acebal 
V. Levy, 10 Bing. 376, It was held that where a contract was silent as to 
price, and there was évidence of a paroi agreement as to priée, there could be 
no recovery on a quantum valebant, and that a contract in writing was as 
necessary for a reasonable price as any other. In Valpy v. Gibson, 4 G. B. 837, 
where the court found expressly an acceptance of goods where the Invoice 
was priced, Wilde, G. J., remarked, obiter, that the omission of price did not 
necessarily Invalidate a contract of sale, and that goods were frequently sold 
by a contract 'which does not speclfy the price or mode of payment; leaving 
them to be settled by some future agreement, or to be determined by what is 
reasonable under the circumstances.' " 

See, also, Gault v. Stormont, 51 Mich. 636, 638, 17 N. W. 214; Hall 
V. Soûle, 11 Mich. 494. 

No spécifie référence to the Michigan statute rendering a state- 
ment of the considération in the contract or mémorandum unneces- 
sary is contained in the opinion, but it must be assumed that the 
court had this provision of the statute in mind. Apparently, the 
court thus adopted and approyed the doctrine of the English cases, 
which is that, if the price is at the time agreed upon, it must be 
contained in the written contract, but, if not agreed upon, the con- 
tract may be upheld, if valid in other respects, when silent as to the 
price; leaving the law to import into the contract, by implication, 
the promise to pay a reasonable price. In Williams v. Morris, 95 
U. S. 444, it was held to be a gênerai rule that the mémorandum 
should mention the price. The court said : 

"Decided cases everywhere require that the mémorandum should mention 
the price." 

In 1 Benj. Sales, § 251, the resuit of the English cases is stated as 
f oUows : 

"It is plainly deducible from the foregoing décisions that, so far as price is 
concerned, the rule of law is that, where there is no actual agreement as to 
price, the note of the bargain is sufficient, even though silent as to the priée, 
because the law supplies the deflclency by importing into the bargain a prom- 
ise by the buyer to pay a reasonable price. But the law only does thls in the 
absence of an agreement, and therefore. where the price is tixed by mutual 
consent, that price is part of the bargain, and must be shown in writing, in 
order to satisfy the statute. And, flnally, that paroi évidence Is admissible to 
show that a priée was actually agreed on, in order to establish the insuffi- 
ciency of a mémorandum which is silent as to price. As to the other terms 
of the contract, it is necessary that they should so appear by the written papers 
as to enable the court to uuderstand what they actually were, in order to 
satisfy the statute." 

And so, in 2 Tayl. Ev. § 1021, after referring to section 4 of the 
statute of frauds, as being substantially the same as section 4 of the 
sale of goods act of 1893, which was substantially the same as section 
17 of the original statute of frauds, and further stating that, to satisfy 
either enactment, the considération for the agreement, in the one case, 
and for the bargain, in the other, must appear in the writing, with cer- 
tain named exceptions, it is said: 

"This requirement applies, not only to bargains for the sale of goods, to 
agreements upon considération ot marriage, to contraets for the sale or lease 
of lands, and to agreements not to be performed withln a year, but also to 
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«peclal promisés made by executors or admlniéti'ators to answer damages ont 
of thelr o*p' estate. This doctrine Is held with a vIew of effectuatlng the oî)- 
iéct dt ttie statute." 

And, continuing the discussion, it is forthèr said (section 1024), 
upon the same subject: 

"Moreover, the omission of the partlcular mode or Orne oî payment, or eren 
of the priée Jts^f, does not necessarily invalîdate a cpntract of sale; and a 
wrltten order for goods 'on moderate tenus' will satisfy the statute, though, 
if a spécifie priée be agreed upon, It must be mentioued in the contract." 

The same dôctHne is laid down as the established law in Browne, 
St. Frauds, §§ 376, 377, where it is said: 

"The mémorandum must also contain the express stipulations of the contract. 
Thiis, It must contain the priée agreed to be paid for property sold, where the 
contract contalned a stipulation as to priée, and, when the mémorandum 
States one priée, no recovery can be had if it be shown that the parties had 
really agreed for another; for the true contract Is, as to one of its essential 
éléments, ieft unsupported, the mémorandum being shown to be not an accu- 
rate statement of the contract whlch the parties made. If no priée is named 
by the parties, the mémorandum may be sllent in that respect. If the prop- 
erty was sold for what it was reasonably worth, that fact need not be stated 
In the mémorandum. In Acebal v. Levy, In the court of common pleas, 
Tlndal, C. J., in the course of the opinion whlch he dellvered for the court, 
expresséd a doubt whether this would be so In the case of exeeutory contracta 
of sale, 1. e. eontracts of sale and delivery where the property is still in the pos- 
session and control of the vendor. But in Hoadly v. McLaine [10 Bing. 482], a 
few months later, in the same court, the very question was presented; and Chief 
Justice Tlndal concurred in the décision that even in the case of an exeeutory 
contract, where no priée was named in the contract, noue need be named in 
the mémorandum." 

It has been observed that in the case of James v. Muir the suprême 
court of Michigan approved and followed the case of Acebal v. Levy. 

It must be remarked that a statement of the price in the mémoran- 
dum of a contract of sale is not always the same thing as the state- 
ment of the considération. For example, take the case of a contract 
for a bîll of merchandise at the stipulated price of |500. The con- 
sidération would be the $500 which the bnyer agreed to pay. But 
if the stipulation were that the buyer might make payment of the 
agreed price in wheat, at the rate of one dollar per bushel, it is évi- 
dent that the récital of such a priée would amount to more than a 
mère statement of the considération, and would contain an essential 
term or provision of the contract. And so, in Browne, St. Frauds, 
§ 381a, it is said: 

"The statement of the price in the mémorandum of a contract of sale is not 
always to be regarded in the same llght as the statement of the considération 
of the contract. When an action is brought upon a contract within the stat- 
ute, the mémorandum must contain some désignation of the parties contract- 
ing, and the terms of the contract, which last, in the case of a contract of sale, 
would include the price, if any had been stipulated. It need not contain or 
Btate any promise to perform or allégation of performance, although such 
promise or performance constltutes the only considération for the engage- 
ment upon which the défendant Is sought to be charged. In Egerton v. 
Mathews [6 East, 307], for example, it did not appear in the mémorandum 
whether or not the plaintliïs ever had dellvered, or agreed to deliver, any cot- 
ton; yet delivery, or a promise to deliver, was evldently the only considéra- 
tion for the defendant's promise to pay. The décision of Egerton v. Mathews 
was certainly correct, because ail the terms of the bargain were there pre- 
sented in the writlng,— not because the word 'bargain' Importa a considération 
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tny less than the word 'agreement.' On the other hand, as Mr. Justice Bayley 
BayB, 'It would be a very Insufflclent agreement to say, "I agrée to sell A. B. 
my lands," without specifying the terms or the price,' because the priée whlch 
la an élément of the sale is not stated, and not because a mémorandum oî an 
agreement to do a thlng must necessarily show the motîve or inducement for 
making It." 

The decided cases generally recognize tlie clear distinction between 
contracts silent as to the price or considération, or in which the ré- 
cital of the considération is merely formai, as stating a fact, and those 
in which the statement goes further, and becomes essential and con- 
tractual, as fixing a term of the agreement. In 6 Am. & Eng. Enc. 
Law (2d Ed.) p. 775, this distinction and the rule are thus stated: 

"So much for the admissibillty of évidence to vary the considération ex- 
pressed in a deed or written contract, when the expression is merely the récital 
of a fact. When, however, the statement of the considération leaves the field 
of mère récital, and enters that oT contract, thereby creatlng and attesting 
rlghts, as shown by the intention of the parties, to be gathered from the In- 
strument, It is no longer open to contradiction by extrinsic évidence." 

As illustrating the distinction, Jackson v. Eailroad Co., 54 Mo. App. 
636, is referred to, in which the court said: 

"Suppose the considération In a deed should be, 'In considération of the surn 
of $1,000, to be paid to me in beef cattle, welghing not less than 1,200 pbunds 
each, at 5 cents per pound.' Would it be contended that a considération thus 
expressed contractually could be orally shown to be other than as expressed?" 

Other cases cited make the proposition practically clear. 

If the contract of sale must, then, exhibit the price, where a stipu- 
lated price is agreed to be paid, it becomes an essential élément of, 
or a term in, the contract, and protected by the statute as fully as 
any other term or condition of the contract. Consequently, in Abell 
V. Munson, 18 Mich. 306, it was held that, the statute of frauds re 
quiring ail contracts for the sale of lands to be in writing, and mak- 
ing them void if not in writing, paroi évidence could not be received 
to show a subséquent verbal agreement to change any of the terms, 
as no part of the contract could rest in paroi. The language of the 
court is: 

"The statute of frauds requires every contract for the sale of lands to be 
in writing, and signed by the party making the sale. 2 Comp. Laws, § 3179. 
The rule prohibits any enforeement of paroi contracts; and while written con- 
tracts, which would hâve been lawful if unwritten, may be modified by paroi 
subsequently in many cases, yet this eannot be done where the law requires 
the agreement to be in writing. Ooss v. Lord Nugent, 5 Barn. & Adol. 58; 
Stowell V. Robinson, 3 Bing. N. C. 928; Stead v. Dawber, 10 Adol. & E. 57; 
Marshall v. Lynn, 6 Mees. & W. 109; Blood v. Goodrich, 9 Wend. 68. And 
our statute goes further than the BngUsh statute, by making the contract void, 
Instead of declaring that no action shall lie upon It." 

The spécial provision of the statute, that the considération need not 
be expressed (section 6189), is not restricted in its application to a 
contract for the sale of merchandise, but is of much wider application, 
extending to ail contracts required to be in writing by the Michigan 
statute of frauds. If the exposition of the Michigan statute of 
frauds, as contained in thèse cases, is to be accepted as establishing: 
First, that an executory contract, such as the original contract in ques- 
tion, must contain the price, when a price is agreed upon ; and, second, 
that the written contract eannot be changed or varied in any of ita 
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terms by a subséquent paroi agreement, — it would follow that paroi 
évidence of a contemporaneous agreement, and of the agreement 
claimed to hâve been made January 4, 1895, was not only properly 
excluded upon the ground hereinbefore stated, but also upon this addi- 
tional ground, and that ail évidence of an oral agreement at either 
date of extension of the time of delivery should also hâve been rejected. 
In this aspect of the case, upon the whole of the évidence which was 
or might properly hâve been received, it would hâve been the obvious 
duty of the court to direct a verdict in favor of the plaintiff. The sug- 
gestion in the brief that there was a delivery and acceptance under 
the oral contract of January, 1895, so as to satisfy the statute of frauda 
in this respect, is entirely without support in this record. 

There are 67 separate assignments of error found in the record, on 
the rulings and instructions of the court below ; but ail of thèse were 
not relied on in the argument at bar, nor in the brief s. Most of 
them are rendered wholly unimportant by the views which we hâve 
expressed on questions already discussed. We hâve, however, ex- 
amined ail of thèse assignments, and carefully examined this en tire 
record; and, speaking of the case broadly, we entertain no doubt that 
the resuit in the court below was right. Judgment alHrmed. 



TIMMONS v. UNITEB STATES. 

(Circuit Court of Appeals, Slxth Circuit. February 8, 1893.) 

No. 558, 

t Postal Laws— Nonmailablb Matter. 

Eev. St. § 3893, as amended September 26, 1888 (25 Stat. 496), being con- 
strued In the llght of the evU to be suppressed, makes nonmailable every 
obscène, lewd, or lascivlous boolt, pamphlet, picture, paper, letter, writing, 
print, OT other publication of an Indécent character, as being similar to 
those speclflcally named, and llke those In being obscène, lewd, or lascivlous 
In character. 

8. SaME— SUFFTCIENCT OF InDICTMENT. 

Under this statute, an indictment for depositing in the mails a letter de- 
scribed as "obscène, lewd, and lascivlous" is sufflclent, without adding, "and 
of an indécent character." 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

PlalntifC In error was indlcted under section 3893, Rev. St., as amended by 
Act Sept. £6, 1888 (1 Supp. p. 621; 25 Stat. 496), providing: "Every obscène, 
lewd or lascivious book or pamphlet, picture, paper, letter, writing, print, or 
other publication of an indécent character * ♦ • whether sealed as first- 
class matter or not, are hereby declared to be non-mailable matter, and shall 
not be conveyed In the mails, nor dellvered from any post-ofQce, nor by any 
letter-carrier; and any person who shall knowingly deposit, or cause to be de- 
posited, for mailing or delivery, anything declared by this section to be non-mail- 
able matter • • » shall for each and every offense," etc. 

The first count In the Indictment Is as foUows: "First Count. The grand Jurors 
of the United States of America, duly Impaneled, sworn, and chargea to Inquire 
within and for the Western division of said district, upon thelr oaths and affirma- 
tions présent that E. J. Tlmmons, whose flrst name Is to the grand jurors un- 
known, alias Harry C. Morton, on, to wit, the nineteenth day of April, in he year 
Of oiir Lord one thousand eight hundred and ninety-seven, in the county of Ham- 
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ilton, in the state of Ohio, In the circuit and Western division of the district afore- 
said, and within tlie jurisdlctlon of this court, did tlien and there nnlawfully 
and Isnowlngly deposit, and caused to be deposlted, in a post oflace of the United 
States, to wlt, tlie post office at Cincinnati, OUo, for mailing and delivery, cer- 
tain nonmailable matter, to wlt, a letter incîosed in an envelope, wliicli said let- 
ter was obscène, lewd, and lascivious, and is unfit to be set forth in this instru- 
ment, and to be spread upon tlie records of this honorable court, said envelope 
containing said letter, as aforesaid, being then and there directed to Miss Mamie, 
1081 Mound street, city; he, the said E. J. Timmons, first name unlinown, alias 
Harry 0. Morton, then and there well knowing the said letter to be obscène, 
lewd, and lascivious, as aforesaid, and the depositing and causing to be deposlted 
of the same by E. J. Timmons, alias Harry C. Morton, as aforesaid, being then 
and there contrary to the form of the statute in such case made and provided, 
and against the peace and dignity of the United States of America." The sec- 
ond count was like the first, except in the date on whlch the letter is stated to 
hâve been deposlted in the post office. The sufficiency of the indlctment was 
raised— Fh-st, by motion to quash; second, by demurrer; and, third, by motion in 
arrest of judgment. The omission in the indlctment of the words contained in 
the statute, "of an indécent character," is the ground of the objection taken to 
the indlctment. The motions and demurrer were overruled by the court, and 
exception duly taken to the rullng. Thereupon the défendant entered a plea of 
nolo contendere.— in effect, a plea of guilty,— and was sentenced to imprisonment 
in jail for a period of six months, and to pay the costs of the prosecuUon, and has 
sued out this writ of error to review the judgment. 

Francis B. James, for plaintiiî in error. 

Before LUETON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

CLAEK, District Judge, after stating the case, delivered the 
opinion of the court. 

The contention of counsel for plaintifE in error is that the charge 
in the indictment that the letter was "obscène, lewd, and lascivious" 
is insufflcient, without adding the words, "and of an indécent charac- 
ter." It is argued that it requires the addition of thèse to make the 
letter one of the character declared to be nonmailable by the statute, 
and so to constitute the statutory offense. It is said the word "ob- 
scène" has a deflned meaning, which is not the same as "indecency." 
In just what respect there is a différence, for any practical purpose 
or in ordinary usage, has not been made clear, and we are not im- 
pressed with the force of this argument. The word "obscène" is de- 
flned in the Century Dictionary as "offensive to modesty and decency, 
impure, unchaste, indécent, lewd; as, obscène actions or language; 
obscène picture. Obscène publication, in law: Any impure or indé- 
cent publication tending to corrupt the mind and to subvert the re- 
spect for decency and morality." In the Standard Dictionary the 
définition is: "Offensive to chastity, delicacy, or decency; expressing 
or presenting to the mind or view something that decency, delicacy, 
and purity forbid to be exposed." And this is exactly the définition 
found in Webster. In Black's Law Dictionary "obscène" is deflned 
as "lewd, impure, indécent." The word cannot be said to be a tech- 
nical term of the law, and is not susceptible of exact deflnition in its 
juridical uses. "Indecency is an act against good behavior and just 
delicacy." Bouv. Law Dict.; Com. v. Sharpless, 2 Serg. & R. 91. 
The well-settled purpose of this enactment and its grammatical ar- 
rangement are of more weight, however, than gênerai or abstracl 
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définitions, ihe statute bas been twice amended, enlarging its ap- 
plication, Hàving regard to the evil to be suppressed, and looking 
to the whole of the section, the intention was to render nonmailahle 
every obscène, lewd, or lascivîous book, pamphlet, picture, paper, 
letter, writing, print, or other publication of an indécent character, 
as being similar to those speciflcally named, and like those in being 
obscène, lewd, or lascivious in character. Such, we think, is the 
proper construction. 

It had been found necessarj by congress to amend and enlarge the 
statute so as to extend its application to new forms of objectionable 
matter going through the mails of the United States, and obscène, 
lewd, and lascivious letters were rendered nonmailable by this en- 
larged application. Congress, no doubt having in mind the rule of strict 
construction applicable to such a statute, did not désire the enactment 
restricted to the publications speciflcally enumerated, but intended by 
the words, "or other publication of an indécent character," to enlarge 
its application to any publication which could properly be character- 
ized as obscène, lewd, or lascivious, so as to keep ail offensive matters 
of that kind out of the mails of the United States. In this view it was 
not necessary for the indictment, after charging that the letter was 
obscène, lewd, and lascivious, to add the words, "of an mdecent char- 
acter." The use of such terms would add nothing to the meaning al- 
ready conveyed, and would add no différent meaning. The indictment 
charges a complète offense under the statute. It is to be borne in mind 
that the chief purpose of an indictment, at common law or under stat- 
utes, is to inform the accused of the crime chargea with such reason- 
able certainty that he can make his défense and protect himself after 
judgment against another prosecution for the same offense. 

In Rosen v. U. S., 161 U. S. 29, 16 Sup. Ct. 434, Mr. Justice Harlan, 
speaking for the court, said: 

"The constitutlonal right of a défendant to be informed of the nature and cause 
of the accusation against him entitles him to Insist, at the outset, by demurrer 
or by motion to qnash, and, after verdict, by motion in arrest of judgment, that 
the Indictment shall apprise him of the crime charged wlth Such reasonable cer- 
tainty that he can make his défense and protect himself after judgment against 
another prosecution for the same offense; and this riglit is not Infringed by the 
omission from the Indictment of indécent and obscène matter, alleged as not 
proï)er to be spread upon the records of the court, provlded the crime charged, 
however gênerai the language used, is yet so described as reasonably to Inform 
the accused of the nature of the charge sought to be éstablished against him; 
and In such case the accused may apply to the court before the trial is entered 
upon for a bill of particulars, showing what parts of the paper would be relied 
on by the prosecution as being obscène, lewd, and lascivious, which motion will 
be granted or refused, as the court, In the exercise of a sound légal discrétion, may 
flnd necessary to the ends of justice." 

In the indictment now in question, the date when the letter was 
deposited in the post oflSce, the character of the letter, the person ad- 
dressêd as "Miss Mamie," with the city, street, and house niunber, 
stnd the particular post oflBce, are ail given. The letter was thus dis- 
tihctly identifled with certainty, to every reasonable intent and puF- 
pose. 

The indictment allèges that "the letter was unflt to be spread 
upon the records of the court," and, if the accused wished to be fur- 
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ther informed, it was open to him to apply for a bill of pafticulars, 
which the court, in the exercise of a sound légal discrétion, migM 
hâve granted. No person, however, of ordinary intelligence, could 
hâve failed to understand the spécifie offense hère chai^ed. The 
indictment in Andrews v. U. S., 162 U. S. 420, 16 Sup. Ct. 798, was 
exactly similar to the one in question, the letter being described as 
obscène, lewd, and lascivious; the charge being that the accused had, 
on the date named, deposited in the United States post office, at 
Los Angeles, for delivery, "a certain obscène, lewd, and lascivious let- 
ter," addressed to "Mrs. Susan Budlong, Box 661, Los Angeles, Cal." 
The indictment was demurred to on the ground that the facts stated 
therein did not constitute an offense against the laws of the United 
States. The demurrer having been overruled, the défendant was 
convicted, and the judgment of the court below was afûrmed. The 
court did not, in the opinion, discuss the question hère involved, al- 
though it is said that there were other assignments of error, which 
the court did not think merited spécial notice. Moreover, this ques- 
tion must be regarded as settled by the case of Price v. U. S., 165 U. 
S. 311, 17 Sup. Ct. 366. The court, by Mr. Justice Peckham, stating 
the case, and the court's view of the questions raised, said : 

"The indictment contained five counts, the first, second, and fourth of which 
chargea the défendant with giving information as to where obscène matter might 
be obtained, and the third and flfth chargea him with deposlting such matter in 
the mails. A motion was made before trial to quash ail the counts of the indict- 
ment, and It was granted as to the flrst, second, and fourth, and denied as to the 
third and flfth, counts. The défendant then demurred to the indictment on the 
ground that it did not charge that the matter was nonmailàble, nor did it charge 
that it was obscène or lewd or lascivious or of an indécent character. The de- 
murrer was overruled, and the parties went to trial. After his conviction of the 
offense stated in the third and flfth counts, the défendant moved in arrest of 
.iudgment, on the ground, among other things, that it was nowhere in either 
of thèse counts alleged that the book or pamphlets, or either of them, was in fact 
obscène, lewd, or lascivious, or of an indécent character, and that they were non- 
mailàble matter. The motion was overruled, and the défendant sentenced, as 
above stated. There are but two grounds upon which the sufficiency of the In- 
dictment is attaeked; the flrst bedng that there is no direct allégation in either 
count that the défendant knew that the book that he deposited in the mail was 
obscène or lewd or lascivious, the only charge being, as is claimed, that he know- 
ingly deposited a book, the contents of which were, as a matter of fact, lewd and 
lascivious; the point being the alleged absence of any charge that he knowingly 
deposited a book which in fact was obscène, lascivious, and lewd, and which he 
knew was of that character. The further ground is taken that there is in truth 
no allégation that the matter was obscène or lewd or lascivious, but the indict- 
ment contains nothing more than a mère expression of the opinion of the pleader 
that it was so obscène as to be unflt for répétition in the indictment. We think 
there is no force in either contention. The plaln meaning of the indictment is 
that the défendant deposited in the mails a book which he knew to be obscène, 
and that in truth It was obscène, and so much so as to render it improper and 
offensive to place the same upon the public record of the court. The indict- 
ment is substantially like the one which we held to be sufiicient in Rosen's Case, 
161 U. Si 29, 16 Sup. Ot. 434. The indictment in that case, as it is set forth in 
the report, states that the accused, on the 24th day of AprU, 1893, withln the 
Southern district of New York, 'did unlawfuUy, willfuUy, and knowingly de- 
posit and cause to be deposited in the post oflice pf the city of New York, for 
mailing and delivery by the post-ofiice establishment of the United States, a 
certain obscène, lewd, and lascivious paper, which said paper then and there, 
on the flrst page thereof, was entitled, "Tenderloin Number, Broadway," and on 
the same page were printed the words and figures foUowing,— that is to say: 
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"Volume II, Numbér 27; Trade-Mark, 1892; by Lew Rosen: New Tork, Satur- 
day, AprJl 15, 1893. Ten cents a copy; $4 a year in advance;" and thereupon, 
on the same page, is a plcture of a cab, horse, driver, and the figure of a 
female, t»gether (underneath the sald picture), with the word "Tenderloineuse," 
and the said paper consista of twelve pages, minute descriptions of which, 
with the piclures therein and thereon, would be offensive to the court, and im- 
proper to spread upon the records of the court, because of their obscène, lewd, 
and indécent matters; and the said paper on the said 24th day of April, in the 
year one thousand, eight huijdfed and ninety-three, was inclosed In a wrapper 
and addressed as follows,— that is to say: "Mr. Geo. Edwards, P. O. Box 510, 
Summit, N. J.,"— against the peace of the United States, and their dignity, and 
eontrary to the statute of the United States in such cases made and provided.' " 
"A distinction," the court continued, "Is attempted to be talien between the Rosen 
Case and the one at bar, for the reason, as is stated, that the indictment in the 
former case contained a direct charge that the défendant did deposit in the post 
office a certain obscène, lewd, and lascivious paper, whereas in this case no 
such charge is made, but only that the défendant knowingly deposited, etc., a 
printed book and pamphlet, 'the character of which is so obscène, lewd, and 
lascivious that said book would be offensive if set forth In full in this indict- 
ment* In other words, it is said thàt, when an indictment contains a charge 
that a book 'is so obscène, lewd, and lascivious' that it would be offensive to set 
it forth in full in the indictment, it Is not thereby charged that the book was 
in f act obscène, lewd, or lascivious. It takes stronger eyes than we possess to 
discover any real and material différence in the meaning of the two expressions. 
The plain Eûglish of an allégation that a book is so obscène and Indécent as to 
be offensive if set forth in full in an indictment, and placed upon the records 
of the court, Is that the book is obscène in fact and to the degree described. No 
one dénies that there are degrees of obscenity, any more than that two and two 
make four; but, when a book is stated to be so obscène that it would be offensive 
if set forth in full in an indictment, such allégation imports a sufiicient degree 
of obscenity to render the production nonmailable and obscène under the statute. 
This indictment is sufflcient, because it does, in fact, contain a charge that the 
book was obscène, to the knowledge of the défendant, who knowingiy and will- 
fully, with such knowledge, deposited it in the mail, and thus violated the 
statute. No one, on reading the third and fifth counts of the indictment, could 
come to any other conclusion in regard to their meaning, and, when this is the 
case, an indictment is good enough." 

Obviously, the words "obscène" and "of an indécent character" are 
treated in this opinion as convertible expressions, équivalent in mean- 
ing; and certainly an indictment charging that a paper or letter ia 
obscène, letvd, or lascivious, and unfit to be spread upon the recorda 
of the court, was treated as good. 

Without eitending the discussion further, it is sufflcient to say 
that we conclude there was no error in the ruling and judgment of 
the court. AflBrmed. 



UNITED STATES v. BERRY et al. 

(Bistrict Court, W. D. Virginia. November 19, 1897.) 

Falsb Entries bt Bakk Oppicer— Iîidictmekt. 

Under Rev. St. § 5209, prohibitlng "every * • • cashier ♦ • • 
of any" national bant from making "any faise entry in any * • * re- 
port • * * ■with intent to injure or defraud," etc., and' prescribing a 
llke penalty for "every person who, with like intent, aids or abets any 
offlcer," etc., the intent is a material ingrédient under each clause; and there- 
fore an indictment which, after duly charging the act and intent in respect 
to the cashier, merely charges another person with aiding and abetting him 
to make said f aise entries "in manner and form as aforesaid," is open to 
demurrer. 
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Indictinent for violating section 5209 of the Revised Statutes of 
the United States. On demurrer to the indictment and each count 
thereof. 

A. J. Montagne, U. S. Atty. 

Caskie & Coleman and W. H. Mann, for défendants. 

PAUL, District Judge. The indictment in this case against the 
défendants, T. D. Berry and Charles L. Mosby, is for violating the 
provisions of section 5209 of the Eevised Statutes of the United States, 
which prohibits "every président, director, cashier, teller, clerk, or 
agent of any association" (to wit, any national banking association) 
from making "any false entry in any book, report, or statement of the 
association with intent in either case to injure or defraud the associa- 
tion or any other company, body politic or corporate, or any individual 
person, or to deceive any officer of the association, or any agent ap- 
pointed to examine the aiïairs of any such association," and pre- 
scribes a like penalty for "every person who, with like intent, aids or 
abets any oflficer. clerk, or agent in any violation of this section." 
It is charged that in 26 separate instances thèse défendants (one of 
them, T. D. Berry, being the président, and the other, Charles L. 
Mosby, being the cashier, of a national banking association, namely, 
the First National Bank of Bedford City) did commit one of the acts 
prolùbited by the said section of the Revised Statutes of the United 
States, by making a false entry in a report of the said association, 
with intent to injure and defraud, etc. The indictment consists of 
52 counts; there being 2 counts to each of the 26 instances in which 
it is charged that the défendants violated the provisions of section 
5209 of the Revised Statutes of the United States quoted above. In 
the flrst, third, and every other odd-numbered count of the said in- 
dictment, the défendants are charged jointly with committing the 
offense of making the false entries in the reports of the association. 
In the second, fourth, and every other even-numbered count in the 
indictment, Charles L. Mosby is charged with committing the offense 
of making the false entries in the reports of the association, and T. 
D. Berry is charged with aiding and abetting hùn therein. One of 
thèse even-numbered counts will serve as an illustration of ail the 
other even-numbered counts charging that Mosby made the false en- 
tries, and that Berry aided and abetted him therein: 

"Second Count. And the grand jurors aforesaicl, upon their oaths aforesaid, 
do further présent that the said Charles L. Mosby heretofore, to wit, the IStli 
day of Jnly, A. D. 1894, at Bedford City, In the district and circuit aforesaid, 
the cashier of the First National Bank of Bedford City, Virginia, a banliing asso- 
ciation theretofore established, and then existing and doing business, under and 
by virtue of the laws of the said United States concerning national banlîs, and 
tliat the said association, on the day last aforesaid, made to the comptroUer of 
the currency of the said lînited States a certain report of the condition of the 
said association at the close of business on the said 18th day of .Tuly, 1S94, accord- 
ing to a certain form theretofore prescribed by the comptroller of the currency 
of the said United States for the time being, the same being a report which it 
was then and there, to wit, on the day and year last aforesaid, by law, the 
duty of the said association to make to the said comptroller, and being then 
and there duly verified and attested as required by law. And the grand- jurors 
aforesaid, upon their oaths aforesaid, do further présent that the said Charles L. 
85 F.-14 
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Mosby, beJng cashler of sala association a,s aforesald, hej-etofore, to wlt, on the 
iSth day of July, 1894, at said Bedford City, and wlthin the district aforesâid, 
unlawfuUy and feloiilously did make a Certain faise entry in said report so çiade 
as aforesâid, that is to say, a certain faise entry on page tliree of said report, 
under tlie head of 'Cliecics and Otlier Cash Items,' in substance and to tiie effect 
that at the close of business on tbe day and year last aforesâid the said associa- 
tion then and there held and had in Its possession 'chécljs and drafts on banl^s, 
etc., in' said Bedford City, in the sum of $27,301.98, and that the amount due 
to said association from said banli or banks to said Bedford City was in the 
sum last aforesaJd, which is faise, in this: that in truth the checka and drafts 
on banks In said Bedford City held by said association were not of the sum 
last aforesâid, but of a différent and much greater sum, to wit, the sum of 
$30,900; and a certain other faise entry on page one of said report, under the 
head of 'Eesources,' in substance and to the effect that the amount of cash 
moneys then on hand and in the possession of said association, consisting of 
'bills of other national banks,' fractional paper currency, nickels and cents, gold 
coin, gold treasury certiflcates, silTer dollars, silver treasury certiflcates, frac- 
tional sUver coin, and legai-tender notes, was in the sum of $9,919.12, which is 
faise, in this: that in truth the amount of said cash moneys was of a différent 
and much, smaller sum, to wlt, the sum of $3,919.12; he, the said Charles L. 
Mosby, cashier as aforesâid, then and there, at the time and place of so making 
the said faise entry In said report as aforesâid, well knowing the said entry to 
be then and there faise as aforesâid, and thereby intending to injure and defraud 
the said association and certain persons to the grand- jurors unknown, and to 
deceive any officer or oflficers of the said association, and ahy agent appointed 
by the comptrolier of the currency to examine the affairs of said association. 
And the grand jurors aforesâid, upon their oaths aforesâid, do f urther présent 
that T. D. Berry, being then and there président of the association aforesâid, in 
the district and circuit aforesâid, heretofore, to wit, on the day and year last 
aforesâid, at said Bedford City, and withta the jurisdiction of this court, un- 
lawfully and feloniously did aid, abet. Incite, cqnnsel, and procure said Charles L. 
Mosby, cashier ôf the said association, so' as aforesâid to make said faise entries 
in manner and form as aforesald, to do and commit, contrary to the form of 
the statuts of the United States in such case made and proyided, and against the 
peace and dignity of the said United States." 

The principal ground of demurrer to the 26 even-numbered counts 
of the indictment which charge Charles L. Mosby with maldng the 
faise entries in the report of the association, and charge T. D. Berry 
with aiding and abetting him therein, is that each and ail of the said 
counts fail to charge that such aiding and abetting of the said Charles 
L. Mosby by the said T. D. Berry was done with intent to injure, 
defraud, and deceive, and so forth. It is contended in the able argu- 
ment of the United States attorney that each of the said counts in 
the indictment specifically charges Berry, the aider and abettor, with 
the intent to injure, defraud, and deceive, inasmuch as it charges 
Mosby, the principal, with making the faise entries in the report with 
the intent to injure, defraud, and deceive, and charges Berry with 
doing everything it charges Mosby with doing, and in the manner 
and form in which it charges that Mosby did it. The contention is 
that the words "in manner and form" are sufficient to aver the intent 
with which Berry aided and abetted Mosby in making the faise en- 
tries charged to liim. The intent to injure, defraud, and deceive 
is made by the statute a material ingrédient of the offense. With- 
out Such intent to injure, defraud, and deceive, the acts which Berry 
is charged with committing wonkl not fall within the provisions of the 
statute. In U. S. v. Cruikshank, 92 TJ. S. 542, at page 558, it is said, 
"Every ingrédient of which the crime is composed must be accurately 
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and clearly alleged." In the same case it is said, "A crime is made 
up of acts and intent, and thèse must be set forth in the indictment 
with reasonable particularity of time, place, and circunïstance." In 
U. S. T. Bettilini, 1 Woods, 654, Fed. Cas. No. 14,587, it is said, 
"In ail indictments upon statutes, ail the circumstances which con- 
stitute the définition of the offense in the act must be set forth so 
as to bring the défendant precisely witliin it." "(1) Where intent is to 
be prored in order to illustrate the character of the act, • • ♦ the 
intent must be averred, and must be attached to ail the material alléga- 
tions. (2) Where the intent is to be prima facie inf erred from the f acts 
stated, • » « intent, unless part of the statutory définition, need 
not be specifically averred." Whart. PI. & Prac. § 163a. 

In U. S. V. Voorhees, 9 Fed. 143, where this same section 5209 of the 
Kevised Statutes of the United States was under considération, the 
court held that the intent to injure, defraud, and deceive is a necessary 
élément of each of the offenses created by the act. This being so, it 
must be averred in the indictment. The language of the court is as 
follows: 

"But we tiiink that ♦ • • tbe falr construction of the act, and the latter 
part of the section, which provides that any one who aids or ahets an officer 
in dolng any of the acts with like intent shall be simllarly punished, must be to 
malie it necessary to allège and prove the intent as to ail." 

The United States attorney states that this indictment was drawn 
in accordance with the indictment in the» case of Cochran v. U. S., 157 
U. S. 286, 15 Sup. et. 628, and that it was not alleged in that indict- 
ment that the aiding and abetting was done with intent to injure, 
defraud, and deceive, but that the count charging one of the défend- 
ants with aiding and abetting was as it is in this indictment. An 
inspection of that case shows that the failure to allège the intent 
to injure, defraud, and deceive was not raised, was never before the 
court, and was not passed upon. That décision, therefore, in this 
respect, is, of course, not binding authority. 

The demurrer to the 2G counts in the indictment numbered 2, 4, 
and so on, in even numbers, to 52, inclusive, must be sustained, on 
the ground that they fail to allège that Berry, in aiding and abetting 
Mosby in the making of the false entries charged, did so with the 
intent to injure, defraud, and deceive, and so iforth. This holding 
of the court renders it unnecessary to discuss the several other 
grounds of demurrer assigned to thèse counts of the indictments. 
But the court will say that it has carefully considered ail of the other 
grounds of demurrer which hâve been so elaborately and ably argued 
by counsel for the défendants, and does not think any of them is 
well taken, The grounds of demurrer urged to the other 26 counts 
in the indictment, numbered in the odd numbers, from 1 to 51, in- 
clusive, are not well taken, and the demurrer, as to thèse counts, is 
overruled. 
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UNITED STATES T.: WOOD. 

(Circuit Court, B. D. Virginia. Pebruary 15, 1898.) 

CusTOMB Ddtibs — VAiiUATiON — Mabket Valub— Oats in Bags. 

In determining ttie market value of an artide purchased abroad In usual 
coverlngs, such as oats in bags, the customs administrative aet of June 10, 
1890, requires (section 19) that tlie value of the article as a whole, Including 
the covering, shàll be taken, though the covering, if separately imported, 
would be free of duty. 

This was an appeal from a décision of the board of gênerai ap- 
praisers reversing the action of the collector of the port of Eichmond 
in respect to the amount of duty assessed upon certain oats imported 
in bags. 

B. Rand Wellford, Ass't U. S. Atty., and Walter A. Donaldson, for 
the United States. 

SIMONTON, Circuit Judge. In the matter of the application of 
the collector of customs, Eichmond, Va., for review of the décision 
of the board of United States gênerai appraisers rendered January 
13, 1897 (G. A. 3,769), upon protest 29,453b, of T. W. Wood & Sons, 
against the décision of said collector as to the amount of duty exacted 
upon certain oats, in sacks, imported per steamship Shenandoah and 
Durham City, entered December 3, 1895, and January 10, 1896, re- 
spectively. This case cornes- up on the application of Charles M. Wal- 
lace, Esq., collector for the port of Eichmond, praying a review of a 
décision of the board of United States gênerai appraisers. On 3d 
December, 1895, T. W. Wood & Sons imported, through Eichmond, 
white oats, from Atherstown, Ens,land, contained in 56 bags, made 
of burlaps. On lOth January, 1896, the same firm imported, through 
Eichmond, oats of thé same kind, and for the same place, in 250 
bags made of burlaps. Under paragraph 190 of the tarifif act then 
in force (Act 1894; 28 Stat. 522), the duty on oats is fixed at 20 per 
cent, ad valorem. The collector, in assessing this value, ineluded 
the cost of the bags. The importers protested against this action, 
and the matter came before the board of gênerai appraisers, who 
found that the merchandise consisted of oats in burlaps bags (that 
is to say, "bags for grain made of burlaps," within the meaning of 
that phrase as used in paragraph 424| of the act of 1894); that this 
paragraph includes such bags in the free list. And the board held 
that coverings of imported goods, which are usual and necessary 
coverings, and which are made free of duty by spécifie enumeration, 
eo nomine, are not assessable for. duty, but are exempt from duty 
under the free list which particularly describes them; that this spécifie 
description takes such coverings out of the provisions of the cus- 
toms administration act of June 10. 1890, § 19 (26 Stat. 131). The 
application of the collector brings this décision hère for review. 

The law in force at the dates of thèse importations required a duty 
to be assessed on them of 20 per cent, ad valorem. The question 
with the collector therefore was, what was the value of the 56 bags 
of oats in the flrst importation, and of the 250 bags of oats in the 
second importation? How was he to get at the ad valorem? The 
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customs administration act was designed to simplify the laws in re- 
lation to the collection of revenue. It is a guide and direction to 
the oflficers of the government concerned with the customs. It laya 
down gênerai principles which control in the application of tariff 
acts. Among other things, it gives instructions how ad valorem 
duties are to be assessed. in thèse words: 

"Sec. 19. That whenever Imported merchandise is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated in any manner by the value 
thereof, the duty shall be assessed upon the actual market value or wholesale 
priée of .such merchandise as bought and sold in usual wholesale quantities, at 
the tlme of exportation to the United States, in the principal markets of the 
country from whence imported, and in the condition in which such merchandise 
is there bought and sold for exportation to the United States, or consigned to 
the United States for sale, includlng the value of ail cartons, cases, crates, boxes, 
saeks, and coverings of any kind, and ail other costs, charges, and expenses 
incident to placing the merchandise in condition, packed ready for shipment to 
the United States, and if there be used for eovering or holding imported mer- 
chandise, whether dutiable or free, any unusual article or form designed for 
use otherwise than in the bona flde transportation of such merchandise to the 
United States, additional duty shall be levied and coUected upon such material 
or article at the rate to which the same would be subject if separately imported. 
That the words 'value' or 'actual market value' whenever used in this act or 
in any law relating to the appraisement of imported merchandise shall be con- 
strued to mean the actual market value or wholesale priée as defined in this 
section." 

So, when the collector was called upon to fix the duty on thèse bags 
of oats, he estimated the value of each bag as it was in the condition 
in which it was packed ready for shipment to the United States, and 
in which it arrived. What was the bag of oats worth? Naturally 
and necessarily, under the exigency of the act of congress, he esti- 
mated the value of each bag as a whole; that is to say, the value of 
the contents and of the eovering. It is supposed, however, that 
inasmuch as burlaps, and bags for grain, made of burlaps, are on the 
free list, thèse bags should hâve been admitted free of duty. But 
the collector was not estimating the value of an importation of bur- 
laps, nor of bags for grain, made of burlaps. He was estimating ad 
valorem oats in bags. He was ascertaining its value at its place of 
exportation, in the condition in which it was exported. And surely 
the fact that it was put into bags, handled in bags, and exported in 
bags, gave to the merchandise a value measured by its own inhérent 
value plus the cost of the bags. The collector was estimating the 
value of a compound article, — oats in bags. As was well said in argu- 
ment, the question was not one of the proper rate of duty, but pe- 
culiarly one of the dutiable value of the article imported, — oats in 
bags. The rulings of the board of eeneral appraîsers in the matter 
of the protest of Willer and Van Winkle, 28th October, 1892, based 
on facts very similar to the facts in this case, address themselves to 
the approval of the court. The décision was as to the dutiable value 
of certain strips of forms of steel, brought into the United States in 
coal oil barrels of American manufacture. The importer claimed 
that the value of the barrels should not be included in the dutiable 
value. The board say: 

"The merchandise in question Is subject to a duty regulated by the value 
tbereot, and the barrels were purehased and used as coverings therefor. It 
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Is not deemed materlal by us to Inquire If, as alleged by the appellants, the bar- 
rels would hâve been entltled to free entry If Imported empty. The facts justif y 
us in holding that the collector commltted no error in addlng the Involce value of 
the barrels, together with the cost and expansés of plaeing the merchandlse in 
condition, paeked ready for shipment to the United States, to the value of the 
Steel, in the ascertainment of its dutiable value. The protest Is overruled, and 
the coUector's décision is afiirmed." 

The collector in the case at bar committed no error. The finding 
of the board of United States gênerai appraisers is reversed, and the 
ruling of the collector is sustained. 



EARLL V. METROPOLITAN ST. ET. CD. 

(Circuit Court, S. D. New York. February 19, 1898.) 

Patents— Invention by Employé— Licensb. 

An agreement, by one employed by a eable-railway company to devise a 
gripping mechanism, that he would assign to it the right to use the invention 
when patented, is an agreement for a license to use on the Une then owned 
or in coursé of construction by the company, as determined by its existing 
franchise, and not for an unllmited use on Unes of other companies, con- 
trol of which Is subsequently acqulred by purchase, consolidation, etc. 

This was a bill in equity by Charles I. Earll against the Metropoli- 
tan Street-Railway Company for alleged infringement of a patent for 
a grip mechanism for cable railways. 

James G. Chapin and Esek Cowen, for plaintiff. 
Frédéric H. Betts and Samuel B. Clarke, for défendant. 

WHEELEE, District Judge. This bill allèges in usual form in- 
fringement by the défendant of patent No. 530,259, dated May 22, 
1894, and granted to the plaintiff for grip mechanism for cable rail- 
ways. The canse has now been heard upon évidence taken upon a 
traverse of a plea, which allèges: That the défendant is a street- 
surface railroad corporation owning an extensive System of street- 
surface railroads in the city of New York, including cable roads, "be- 
tween the South Ferry and the Bowling Green on Battery Place, 
State Street, and Whitehall street; between Bowling Green and Cen- 
tral Park at the intersection of Seventh avenue with Fifty-Ninth 
Street, on Broadway, Fourteenth street. Union Square West, and 
Seventh avenue; between the intersection of Seventh avenue with 
Fifty-Third street and the intersection of Columbus avenue with One 
Hundred and Tenth street, on Fifty-Third street, Ninth avenue, and 
Columbus avenue; between the intersection of Broadway with 
Twenty-Third street and Lexington avenue at the Harlem river, on 
Twenty-Third street and Lexington avenue," on which three separate 
lines of cars are run, "one called the 'Central Park Line,' between 
the intersection of Seventh avenue with Fifty-Ninth street and the 
South Ferry; another, called the Ijexington Avenue Line,' between 
Lexington avenue at or near the Harlem river and the South Ferry; 
and the third, called the, 'Columbus Avenue Line,' between the inter- 
section of Columbus avenue with One Hundred and Tenth street and 
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the South Ferry." That the opération of the Central Park Line be- 
gan in June, 1893, of the Columbus Avenue Line in December, 1894, 
and of the Lexington Avenue Line in October, 1895. That the plan 
or policy of constructing and operating thèse cable railroads was 
formed and entered upon prior to 1891 by the Houston, West St. & 
PaTonia Ferry Railroad Company, the stockholders of whieh had, 
as a body, acquired in 1889 the capital stock of the South Ferry Rail- 
road Company; and which had by lease itself acquited in 1890 the 
Broadway and Seyenth Avenue Railroad, with rights of the Broad- 
way Surface Railroad and of the South Ferry Railroad; and which 
by lease itself acquired m 1892 the Ninth Avenue Railroad and ex- 
tensions, and by leave of local authorities the right to construct and 
operate cable railroads in Fifty-Third street, and in a part of Lex- 
ington avenue; and which, in 1893, by lease itself acquired the 
Twenty-Third Street Railroad ; and which by agreement af terwards, 
in 1893, became Consolidated with the Broadway Railway Compaay 
and the South Ferry Railroad Company into one corporation by the 
name of the Metropolitan Street-Railway Company, the stockholders 
of which, in 1894, acquired the capital stock of the Columbus & Mnth 
Avenue Railroad Company, and which was Consolidated with the 
Lexington Avenue and Pavonia Ferry Railroad Company, by the name 
again of the Metropolitan Street-Railway Company, which was, in 
1895, Consolidated with the Columbus & Ninth Avenue Railroad 
Company by the name still again of the Metropolitan Street-Railway 
Company, which is the défendant. That "at the inception of the 
cable traction scheme aforesaid it was apparent to said Houston Com- 
pany that spécial and peculiar difQculties would be encountered ow- 
ing to the crowded condition of the streets of New York City, by 
which as complète control as possible of moving cars was necessitated, 
and owing also to the great trafflc requiring for its accommodation 
large numbers of cars to be constantly in opération, succeeding each 
other after very short intervais of time. Ail known grip mechan- 
isms were more or less unsuited to the conditions, and it was, there- 
f ore, a matter of ' great importance to the success of said Houston 
Company's plans for it to obtain an imiiroved and more perfect grip 
mechanism for controlling the movement of the cars. To that end, 
in Januarj', 1891, the said Houston Company assigned the plaintifl 
(wbo was then in its paid employment as a draftsman) to the duty 
of devising an improved grip mechanism. Such duty was accepted 
by the plaintiff under his existing employment, and he thereupon 
entered upon the discharge thereof, and continued in the performance 
thereof, doing little, if any, other work, during the greater part of 
the year 1891 and the early portion of 1892; and Under his said em- 
ployment in or about May, 1892, he made and delivered to said Hous- 
ton Conipany the plans and working drawings of the grip mechanisms 
hereinbefore mentioned. During the process of experimenting upon 
and perfecting said grip mechanism said Houston Company, expect- 
ing and intending (as plaintiff had good reason to know) to use the 
results of plaintifl's work in its business, furnished to him, and the 
plaintiff accepted, the following assistance, namely: It relieved him 
almost entirely from other work. It gave him the fullest opportun- 
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itj to become acquainted with. the conditions of the problem, It 
afforded him means to acquaint himself in the minutest détail with. 
tlie State of the art as at that time developed. It paid his expenses 
on expéditions which he made to varions parts of the United States 
for the purpose of studying existing grip mechanisms in use. It 
supplied him with materials, and afforded him the assistance of other 
workmen; and it paid him wages, which, at Us request, were in- 
creased when it appeared that he had succeeded in devising an ef- 
fective grip mechanism." That "the grip mechanisms by which the 
motion of the cars used on said three lines is controlled are the grip 
mechanisms which this défendant is aUeged in the bill of complaint 
to be malcing and using, and which are alleged in the bill of com- 
plaint to contain the alleged patented improvements and inventions 
described and claimed in said letters patent numbered 520,259; and 
they ail substantially conform to the plans and working drawings 
devised, made, and delivered by the plaintiff as hereinafter set forth." 
"Wherefore défendant claims the right as against the plaintiff to use 
in its business in the city of New York grip mechanism constructed, 
or to be constructed, in accordance with the plans and working draw- 
ings delivered to said Houston Company by the plaintiff as aforesaid, 
and avers that the plaintiff in conscience and equity is estopped to 
assert against this défendant the exclusive rights purporting to be 
granted by the letters patent mentioned in the bill of complaint." 

The issue so joined by this plea and traverse is whether the plain- 
tiff so made this invention while in the employ of the Houston Com- 
pany, one of the predecessors of the défendant, in this right, that the 
Houston Company acquired, and défendant has succeeded to, a right 
to use the invention as the défendant now has used it. Under such 
circumstances, if no express agreement should be made, a gênerai 
right for the employer to use would be implied; if an express agree- 
ment should be made as a part of the course of the employment, the 
terms of that agreement would control. In this case there was an 
express agreement; and the principal question is one of fact as to 
what employer it was made with, and how far it extended. The 
plaintiff is a civil engineer, and was employed, directed, and paid by 
one McNuIty, who was consulting engineer in charge of the cable 
construction then going on, which was that of the Broadway Line. 
McNulty procured the plaintiff to corne from Wisconsin to this em- 
ployment by letter headed "Broadway Cable Construction," without 
other désignation of corporation or road in the headiug or body of 
the letter. He began in January, 1891, while the Broadway Cable 
Line was being constructed on the Broadway & Seventh Avenue 
Line and Lower Broadway to Battery Park. He left in June, 1894. 
The understanding was had during the forepart of the employment, 
while the invention was being completed ; the application for the pat- 
ent was dated and signed May 31, and flled June 12, 1893. On 
March 16, 1894, while the application for the patent was pending, 
McNulty, at the request of the plaintiff to conflrm in writing the 
agreement, wrote to the plaintiff: 

"The agreement was as foUows: For any devlce designed or workeiî out by 
yourself of sufEcient novelty ta be patentable a patent was to be prociired in 
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your name at Ihe expense of the rallroad company, and an assignment on your 
part to the railroad company of the right to use such patent or patents without 
payment of any royalty or other costs apart from the expense of obtaming the 
patent or patents as mentloned above." 

The plaintiff does not dispute this, but differs somewliat from Mc- 
Nulty as to what constituted "the railroad company," yet not very 
much. McNulty, in his cross-examination, says, in substance, that 
the Broadway cable road was understood; the plaintilï insista that 
it was the Broadway & Seventh Avenue Railroad. It would natur- 
ally refer to the cable road then being built, in the construction of 
which they were then employèd, without very strict regard to dis- 
tinct corporate rights, about which they might not exactly know. 
The funds of McNulty came from a person who was président of the 
Houston Company, and vice président of the Broadway & Seventh 
Avenue Company; and whether he knew by which, is doubtful. They 
seem to hâve actually originated, however, from the Houston Com- 
pany. Neither of thèse companies had then acquired from the South 
Ferry Company any right to build and operate a cable road, or any 
but a horse railroad, below Battery Park. On the whole, as they 
made the agreement, they seem fairly to hâve intended, and mutu- 
ally to hâve understood, that the right to use the invention would 
belong to the railroad company then building the cable road on the 
Broadway & Seventh Avenue Line, and down Broadway to Battery 
Park, as it was then being built ; and that the right to use it shoula 
not extend to any other road. The railroad company intended was 
either the Houston or the Broadway & Seventh Avenue, and. if the 
Houston, it was not understood by the plaintiff, and probably not by 
McNulty, to include more than had been acquired through the Broad- 
way & Seventh Avenue Comoany. To that extent only did their 
minds meet. Ail thèse railroad companies were bound by strict 
limits as to the extent of their respective roads, and a license to a 
company as such would not extend without the limits of that com- 
pany to other roads afterwards acquired from other corporations, or 
by new extensions ; and could, by the terms of the agreement, be con- 
fined to less road even than the company acquiring it had a right to. 
The défendant was not in existence at the time of the license, and its 
rights under the license must be such only as it has wholly acquired 
by succession from those who took by the license in the flrst place. A 
point has been made that, if the license did not cover the whole use of 
the invention free, it did with compensation, which cannot be tried 
hère; and that, therefore, the issue of license or no license must be 
found for the défendant. The only license appearing, however, is a 
free license, and the extent of that is what was to be proved by the 
défendant in support of the plea; and, when proved, it would be like 
a territorial license, the infringement within being free, and that with- 
out a trespass. As the plaintiff's employment was wholly through the 
authority of McNulty, this agreement, which was within that of the 
employment, was within that authority, whatever corporation may 
hâve been the principal. And as the license is pleaded to the whole 
charge of infringement, and is found to cover much less, the issue joined 
upon the plea must be in part found for the défendant, and to that 
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estent the pléa be sustained, and în part for the plaintiff, and to that 
extent the Jilèa bé overruled. Plea Bustained aë tp Broadway & 
Seventh Avenue line to Battery Park, and overruled as to residue. 
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(Circuit Court of AppeaU, Slxth Circuit. February 8, 1898.) 

No. 471. 

t. Patents— CoNSTTîtJCTioN of Claims. 

Parts net named in a clalm cannot be read Into It for the purpose of maklng^ 
out a, case of novelty. 

2. SaMB— COMBINATrONS. 

A pill-dlpplng bar, wlth nlpples agalnst whleh the pIUs are held by suction 
created by exhaustlon of the air from the interîor of the bar, and which 1» 
manlpulated by hand In dipping the plUs, has no such relation to the pills and 
the gélatine bath as to f orm with them a patentable combinatlon or mechanism. 

3. Same — Abandonmknt op Claims. 

One who has expressly abandonecl and wlthdrawn another application, as a 
condition of gettlng the patent in suit, is estopped from contending for any 
construction of the claims which would, hi effect, secure the matters so aban- 
doned. 

4. Bamb— Invention— Analooous Use. 

Where It requires substantially no change In an old devlce to adapt It to a 
new use, such adaptation Is not patentable, however remote the new use may 
be. If no new force or mode of application be necessary In carrylng on the use. 

5. Same. 

The application of a devlce deslgned for lifting sheets of paper by exhaust- 
Ing the air In hoUow points of contact therewith, to the lifting and holding of 
pUls while dipping them in a gélatine bath, must be consldered a mère 
analogous use, where no substantlal change In the devlce la necessary, and 
especially where it appears that small articles not mueh unlilie pills had 
previously been llfted in like manner. Potts & Oo. T. Creager, 155 U. S. 597, 
15 Sup. et. 184, distinguished. 

6 Bamb— Invention— Prior Art. 

In estlmating the amount of Invention ta a patented devlce, the court la 
bound to assume that the history of prior patents and machines having a 
bearing on the subject was known to the patentée, though, in fact, he may 
hâve been Ignorant thereof, and actually exerclsed Inventive faculty. 

7. Same — Pill-Dipping Device. 

The Russell patent, No. 389,485, for a device for holding and dipping pills, 
consisting of a hollow bar, having a numbèr of seats for the réception of pilis, 
and adapted to hâve the air exhausted from Its interîor, so as to hold the pills 
to the seats by atmospheric pressure, is void for want of Invention, ta vlew 
of the prior use of similar déviées for analogous uses. 

Appeal from the Circuit Court of tlie United States for the Eastem 
District of Michigan. 

John B. Russell flled his bill in equity in the Circuit court agalnst Frederick 
R. Stearns & Co., a corporation, seeking to restraln the défendants from further 
Infringement of United States letters patent No. 389,485, issued on September 11, 
1888, to the compiainant, for a "device for holding and dipping pills," etc. The 
bill described the devlce by the folio wing averment: "That your orator*» pat- 
ented device consists of a bar having a number of hollow seats for the réception 
of pills, which bar is adapted to be connected with an exhaust or sucking ap- 
paratus, so that the pills to be dipped are held to their seats by atmospheric 
pressure wblle being dipped." The answer set up the usual défenses of non- 

» Rehearlng denied February 8, 1808. 
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InWngement, want of novelty, nonlnventlon, and anticipation. The spécification 
of Russell'B patent contalned the foUowlng: "Pills are now dlpped in gélatine 
by the use of what is known as a 'needle bar,' viz. a bar in which are set a num- 
ber of needles. The pills are Impaled on thèse needles, partlally dlpped, are 
allowed to dry, and then removed from the needles usually by spring Angers, 
and the uncoated portion dipped. Thls, of course, malies a hole in each pill, 
and requires considérable manipulation. My invention consists Ui holding the 
pills on the dipping mechanism by atmospheric pressure, and I do this by main- 
taining a partial vacuum behind the pills when in position." 

The drawings of the patent are below: 



'S' 









The spécifications continue: "The draxv^ings represent mechanism adapted to 
pracHçe my process, in which B represents a bar havlng therein a cavity, E, 
and an orifice through one end of the bar, preferably somewhat tapering, the 
other end of the bar being closed. O represents a mimber of tubes set tightly 
In the top of the bar, B, and communicating with the interior cavity, E. In 
the modifications shown in Figure 3, the tnbes, C, are omitted, and hoies, H, are 
ârllled through the bar into the cavity, E, termina ting at their outer end in 
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concavities, C*. The end of each tube, C, also has a slight concavity, formel 
thereln as Indlcated In dotted Unes in Figure 5, to partially fit the pilla or other 
objects to be held thereby. F represents a hollow tube adapted to fit the orifice, 
A, and preferably tapered to fit said orifice. G represents a flexible tube, one 
end of whlch is connected with the tube, F, and the other end witi any suitable 
suction apparatus, such as an exhaust fan, éjecter, or pump. B' represents a 
portion of a board perforated with holes, O, slightly larger than the pills to be 
coated, bored so as to register with the tubes, 0, or concavities G'." The opération 
of my invention Is as follows; "The bar, B, is laid down with the tubes or con- 
cavities upward, and the board, B', is placed in a frame, so that the holes, O, 
register with the tubes, C. A mimber of uncoated pills are thrown upon the 
board, B', and some of them pass down through the holes, O, until they rest 
upon the end of tubes, O, when the surplus pills are brushed ofï, and the board 
removed, leaving a pill on the end of each tube or in each concavity. G'. The 
tube, F, is now pressed into the orifice. A; and, being connected with the suction 
apparatus, the air is exhausted from the cavity, E, and the pills are pressed 
flrmly [agalnst the ends of the tubes or concavities. The bar, B, is now lifted 
up, and tumed over, and, in doing this, the tube, F, may be turned in the orifice, 
A], to avoid twisting tube, G; and the pills are then dipped in a gélatine bath 
as deeply as possible, without permitting the gélatine to come in contact with 
the tube, or to be sucked up through the tube or holes, H, by the vacuum. The 
pllls are removed from the gélatine, the bar is given a slight rotary motion to 
distribute tlie gélatine evenly, and laid down with the tubes upward, in which 
position the tube, F, may be withdrawn; and the bar and pills are left to dry. 
When the coating has become dry, the bar is again connected with the suction 
apparatus. A slmilar bar is laid down with the holes or tubes up and with a 
perforated board, B', placed over it, as before described. The bar containing 
the partially coated pills is now raised, turned over, and the pills presented to 
the perforated holes in the board, and the suction apparatus is disconneeted from 
the bar, when the partially coated pills fall on the ends of the tubes, and are held 
thereby. The suction apparatus is now connected to the second bar, the per- 
forated board removed, and the uncoated portion of the pills dipped and dried, 
as before. It is évident tliat the gist of my invention consists in supporting the 
articles to be dipped by atmospheric pressure, Instead of by mechanical means, 
and that the form and mechanical consti'uction détails of the specified apparatus 
shown can be considerably modifled. What I claim as my invention and désire 
to secure by letters patent is: (1) In mechanism for dipping pills, a chambered 
dipping bar, having seats for pills which hâve atmospheric connection with an 
exhaust chamber in said bar, substantially as described. (2) In a mechanism 
for dipping pills, a dipping bar having seats for pills, and provided with passages 
forming atmospheric connection between said seats, and an interior exhaust 
chamber formed in said bar, and a tubular connection of flexible tube or section 
to permit the movement of said bar when tlie chamber is exhausted, substan- 
tially as described. (3) In combination with bar, B, and tubes, C, the tapering 
tube, F, and the flexible tube, G, connected a suction apparatus substantially 
as and for the purposes set forth." The words in brackets are not in the spécifi- 
cations, but they are, as counsel hâve suggested, needed to make the sensé clear. 
The flrsc issue was as to the construction of the spécifications and claims. The 
plaintifC's counsel contended that the invention was only a part of the mechanism 
used in coating pills of which the gélatine and its réceptacle and the pills them- 
selves were ail éléments, and that its novelty was to be determined in its relation 
to thèse other éléments of the same so-called "mechanism." The contention for 
the défendant was that the patent was for a mère mechanical device to hold pills 
during the process of pill-dipping, and that it did not cover a combination with 
other appliances used in pill-dipplng; that the patent was not for a process, but 
for a tool. To sustain this view, défendant introduced the file wrapper and 
contents of the patent In suit, and also of an application filed by the complainant, 
"for a new and useful improvement in the process for dipping pills." In the- 
latter application he described the method of dipping the pills very mueh as It 
is set forth in the spécifications quoted above, and framed his claim as follows: 
"(1) The process of coating piUs and other smaU objects, consisting in support- 
ing them upon a dipping bar by atmospheric pressure while in the act of dipping, 
substantially as herein described." The application was rejected by the ex- 
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amlner tn ttiese words: "It being common to sustain pills for the purpose of 
dlpping them by impalîng the same upon pins attaehed to a bar, as is shown, 
for instance, by the patent of A. F. W. & F. A. Neymaber, No. 170,185, No- 
vember 23, 1875 (sugar and sait, confectionery pill machines), and the use of a 
vacuum for sustaining articles In a similar manner to that shown in the présent 
application being shown In the patents to D. H. Campbirll, Nos. 297,495 and 
297,496, Aprll 22, 1884 (métal working buttons and clasps), the process claimed 
is regarded as lacking In patentability." Russell then amended his claim to 
read as folio ws: "The process herein deseribed of coatJng pills and other small 
articles, which consists in holding them upon a dipping bar by atmospheric 
pressure, and, while so held, dipping the pills in a coating composition substan- 
tially as set forth," — and pointed out the improvement in this process over the 
pill-impaling method, theretofore in use, by which a hole was made in each pill, 
and required considérable additional manipulation. The appellant further called 
attention to the fact that the Campbell patent related to a différent art from 
that of coating pills with gélatine, being a machine for mailing buttons. The 
amended application was again rejected, with the statement that "the process 
claimied aside from the mère function of the apparatus is devoid of patentable 
novelty, in view of the patents, and for the reasons cited In the former office 
letter." The application was again amended, by ioserting the following dis- 
clalmer: "I am aware that suction cups hâve been used in the manufacture 
of buttons and other like articles for the purpose of assembling the parts that 
go to make up such articles. Such, therefore, I do not broadly claim,"— and 
by striking out of the claim the words "other small articles." To this the office 
answered: "The process of dipping pills, regardless of the apparatus used, Is 
shown by numerous patents, and acknowledged by the applieant to be old. 
The method of sustaining articles by means of atmospheric pressure the ap- 
plieant concèdes also to be old and well known, such havlng been shown In the 
patent previously cited. In view of the above-mentioned facts, it is believed, as 
stated in the last office letter, that the application présents no patentable process, 
and hence it must be for a second tlme, and flnaUy, rejected." 

At the same time that the application for the process patent was under con- 
sidération, Russell was pressing his application for the patent in suit. He called 
it an "improvement in mechanism for dipping pills." He was required to sub- 
stitute for the word "mechanism" the word "device," and to add the word 
"holding," so as to make his claim of invention one for a device for holding and 
dipping pills. As a condition of obtaining the patent in suit, Bussell was re- 
quired to abandon his process application, which he dld in the following letter, 
flled with the commissioner of patents: 

"In compliance with the directions of the office, and for the purpose of having 
nay application for mechanism for dipping pills sériai No. 255,324 considered, 
I herewith withdraw my application for patent for process of dipping pills, flled 
November 16, 188T, sériai No. 255,324. 

"Yours, respectfuUy, John B. Russell." 

Upon the issues of novelty and anticipation the complainant relied on the ad- 
mitted facts that never before the use of the device in suit had its pneumatie prin- 
ciple been utilized in the piU-dipping art; that pill-dipplng began in 1849; and 
that since that date some seven or eight patents for holding and dipping the 
pills had been taken out, in ail of which were serious defects, which his device 
obviated. Of thèse prior devices, those in most gênerai use were bars with rows 
of pins or points, upon each of which a pill was impaled and held for dipping. 
Thèse devices always left holes in the gélatine pill, which had to be filled in some 
other way, or else left the pill covering defective. The complainant, further, to 
show both novelty and utility, relied on évidence, not eontradicted, that since 
his device has been used by Parke, Davis & Co., large manufacturers of pills 
In Détroit, for piU-dipping, they hâve used it in making 129,000,000 pills a year, 
and hâve Increased their manufacture and sales of pills very largely, as compared 
with the manufacture and sale of pills by their competitors wiio use the old 
devices. 

Upon thèse issues, the défendants Introduced witnesses to prove the common use 
of air exhaustion to maintain balls in bail valves against the mouth of an ex- 
haust chamber, and they also introduced American and English patents to show 
a fréquent utllization of the same princlple. 
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The Canjpbell patent, of 18S4, which, It wlll be remembered, was referred to 
by the patent-office examiner to show the want of noTelty of the process ,ap- 
plled for by eomplalnant, was an Improvement In button-making machines, in 
which co-operatlve dles were employed for uniting as many as five différent parts 
to form a button, the improvement consisting in devices for feeding the several 
parts automatically into the dles successively, and In the proper order. The 
dies were in a circle inside the periphery of a revolvlng table, while the parts to 
be fed were in magazines outside the periphery of the table. The parts were 
transferred one at a time from their respective magazines to the dies by means 
of cupules or suckers, which were pipes suspended above the table, and com- 
munlcating with a common exhaust chamber, and having such a swivel joint 
connection with the chamber as to permit their lower ends to swing from their 
respective magazines to the circle of the revolving dies. The construction of the 
machine was quite compllcated in order to efCect the necessary automatic co- 
opération of the parts; but the simple office of each cupule or sucker was to 
attach to its lower end a particular part of the button to be made. and to lift it 
from its magazine, and earry it around to a point where it could drop it into 
one of the revolving dies with which it would register. The lifting and holding 
of the part thus carried to the end of the sucker or cupule was effected by ex- 
hausting the air in the exhaust chamber connected by a flexible pipe with suction 
apparatus, and the dropping was accomplished by breaking the atmospheric con- 
nection between the vacuum chamber and the pipes of the cupules or suckers 
by means of automatically operated valves. Another cupule was used to lift 
the finished button from the die, and deliver it from the machine. The patentée 
said In hls spécifications: "Instead of relying upon mechanically organized grasp- 
ing and delivering devices, operating after the manner of nippers, and in some 
cases after the manner of puncturing forks for feeding or delivering the parts to 
and removing the finished buttons from the dies, I employ cupules or 'sucking 
cups' with atmospheric pressure, made available at suitable proper intervais by 
a continuons partial vacuum mechanically induced, and an automatic control 
of said pressure adjacent to and affecting said cupules in their opération. So 
far as my knowledge extends, this pneumatic principle has never before been 
applied to button-making machinery, although I am aware that it has been em- 
ployed in machines for maklng trunk nails having brass fllled heads; but In said 
machines, instead of eflfecting the release of a 'fiUing' from a lifter by modifying 
the atmospheric pressure as in my machine, said release was effected by mechan- 
ically operated plungers; and instead of employing a continuous partial vacuum, 
as in my machine, the partial vacuum in said prior machine was intermittingly 
induced by a pump which was worked for each operator of the lifter. I am also 
aware that the pneumatic principle has heretofore been employed In twine ball- 
ing machines for conveying tickets from réceptacles to hollow sinking balling 
spindles by means of cupules or suckers; and I am still further aware that 
there hâve been employed in other connections suckers which embodied means 
within themselves for inducing a partial vacuum at each movement towards 
or upon the object to be lifted." The articles lifted in the Campbell machine 
were métal shells, métal collets, cloth covers, paper flUings and tuf ts, as well 
as the whole buttons. The machine for making trunk nails referred to by Camp- 
bell was covered by a patent to Zachariah Wàlsh, issued In 1865. The machine 
Is a very compllcated one. The things lifted by suckers or cupules were small 
eircular tin or métal plates, and circular pièces of pasteboard of the same size. 

In 1851, one Frearson had taken ont an English patent for lifting by pneumatic 
suckers small pièces of métal, and delivering them into cutting, shaping, and 
pressing machinery. The same pneumatic principle was used In prlnting presses 
to lift sheets of paper, and convey them from one part of the machine to an- 
other. There were quite a number of devices of this kind. The one most im- 
portant in this case was a patent for a feeding attachment for cylinder prlnting 
presses, Issued to Sanford C. Cox, May 12, 1885. In this thé paper was deliv- 
ered into the press by a tubular carrier, Q, which Itsolf was carried from the 
place of réception to the place of dellvery, suspended In triangular slots of earry- 
ing levers, and moving over segmentai tracks. The carrier was described as 
follows: "The underside of the can-ier, Q, is provided with suction eups. S, 
which eommunieate with its hollow interior, and hâve secured around their edges 
the rubber rings, s, to cause them to adhère to the paper when the air is exhausted 
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from the carrier and cups. One end of the tubular carrier, is closed, and the 
other end Is conneeted by a flexible tube, T, wlth an air pump, whlch Is not 
shown in the dràwlngs, but whlch Is operated from the eylinder or operating 
shaït of the press, and whlch is so constructed and arranged that it shall exhaust 
the air from the carrier when the latter reaches the paper table, and cease 
opération and permit air to enter the carrier when the latter reaches the end 
of Its stroke. The ends of the segmentai traeks, D, are vertical or abrupt, and 
the triangular slots, O, in the carrylng levers, wUi permit the carrier to descend 
the required distance at either end, and will again raise or lift it at th* be- 
glnnhig of the movement in the opposite direction. By this construction the 
suction cups wUl always descend squarely upon the paper, and will never fail 
to deliver it evenly and smoothly." 
Fig. 3 of the dràwlngs shows this tubular carrier: 



^^.&. 




A very slmilar device was shown In a paper separator, patented to Oomly In 
1853. "His Invention," he sald, "consisted in a method of feeding or supplying 
paper, sheet by sheet, from a heap through the agency of atmospheric pressure." 
His machine consisted of (1) an elevating table; (2) a rolier; (3) an air pump or 
exhauster attached by a flexible tube or bracket to a horizontal tube pierced 
on the underside wlth any required number of small hoies. In which he inserted 
small tubes of, say, one inch In length and caliber In proportion to the size of 
the horizontal tube and the power of the exhauster; (4) a supportlng bar. The 
air was exhausted from the tube, C, at the moment when the tubes, Z, Z, Z, 
were nearest to the top sheet of paper, at which tlme the révolution of cam 
wheels raised the tube, 0, wlth the sheet, and it was carried from the heap to any 
required point. ITlg. 2 of the dràwlngs, reproduced below, shows this tubular 
carrier: 
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E. A. Parker, for appellant. ^ 

Cyrus E. Lothrop and Ephraim Bannîng, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating tlie case as above, delivered the 
opinion of tlie court. 

Tlie first issue between the parties is whether tlie patent before us 
is to be regarded as a machine merely for lifting and holdiag pills, 
or as an élément of a larger mechanical combination of parts used in 
the process of pill-dipping. It seems to be the view of the défendant 
and appellee that other things required to be used in dipping pills can 
be implied as éléments of the claims, and that thereby the novelty 
of the invention will become clear from the circumstance that no device 
of any form embodying the pneumatic principle of complainant's bar 
had ever before been used in combination with pills and a gélatine 
bath. To imply as éléments of a claim parts not named therein for 
the purpose of limiting its scope, so that it may be accorded novelty, is 
contrary to a well-settled rule of the patent law. It was proposed 
to lirait aclaim thus in McCarty.v.. Railroad Co., 160 TJ. S. 110, 116, 
16 Sup. et. 240. The patent there under considération was for a car 
truck bolster. Mr. Justice Brown, in delivering judgment for the 
suprême court, said (page 116): 

"There Is no suggestion In either of thèse claims that the ends of the bolster 
rest upon sprlngs in the sidç trusses, although they are descrlbed in the speciflca- 
tion and exhibited in the drawings. It is suggested, however, that this f eature 
ma,y be read into the claims for the purpose of sustaining the patent. Whlle 
this may be done -with a view of showing the connection in which a device is 
used, and proving that it is an operative device, we Irnow of no principle of law 
which would authorize us to read into a claim an élément which is not présent, 
for the purpose of making out a case of novelty or infringement. The diiSculty 
is that if we once begin to include éléments not mentioned in the claim in order 
to limit such claim, and avold a défense of anticipation, we should never know 
where to stop. If, for example, a prlor device were produced exhibiting the 
combination of thèse claims plus the springs, the patentée mlght insist upon 
readlng some other élément into the claims, such, for instance, as the side frames 
and ail the other operative portions of the mechanism constituting the car truck, 
to prove that the prlor device was not an anticipation. It might also require 
us to read into the fourth claim the flanges and pillars described in the third. 
This doctrine is too obviously untenable to require argument." 

But it is said that the claims of the patent in question hère do contain 
a suggestion of such a combination in the opening words, "In pill- 
dipping mechanism." We think thèse words are only used to deflne 
the useful purpose to which fhe patentée intended his device to be de- 
voted, and cannot bear the construction by which ail the other sub- 
stances and parts used in dipping pills may be considered as making up 
the combination claimed. 

There is a stUl more serions objection to such a view in the fact that 
the other éléments which it is sought to introduce into the claims do 
not, when taken in connection with the specifled device in any proper 
sensé, constitute a mechanism, or arrangement of mechanical parts that 
can be patented as such. The complainant's patent is for a pill-holding 
device, and nothing else. It is a tool for manual use. To the extent 



TSKDEBICE B, STEABN8 & CO. V. RtJSSELL. 225 

that the pump or fan, the, flexible tube, tbe chambered bar, and the 
tubes or nipples oif the bar co-operate to bold the pills upon the tube 
or nipple ends against the force of grarity, they form a mechanism or 
machine; but, when considered in relation to the dipping process, this 
machine is merely a tool exactly as a pin would be a tool used by 
hand to impale a pill, and to dip it into gélatine.. ,The gélatine and ita 
réceptacle are not co-acting parts of a mechaniam, of which the bar is 
aiso a part. There is no relation between them at ail, except as it îa 
initiated and maintained by the voluntary manual and continuously 
guiding act of the human operator. It is no more proper to describe 
the dipping bar as a co-element in dipping mechanisms with the pill 
and the gélatine bath than it is to describe the ax as a co-element of 
the log and the chopping block in mechanism for splitting wood. 
Mechanism may be deflned to be the arrangement and relation of the 
parts in a machine, and a machine is deflned by Prof. Robinson, in 
his work on Patents (section 173), to be "an instrument composed 
of one or more of the mechanical powers, and capable, when set in 
motion, of producing, by its own opération, certain predetermined 
physical effects." Again, he says (section 175) that "a machine dif- 
fers from ail other mechanical instruments in that its rnle of action 
résides within itself." Within thèse définitions, the chambered dip- 
ping bar, with its pill seats and the exhaust pump, is a machine for 
holding pills, and the bar, the chamber, the pump, the hollow pill 
seats, are parts of the mechanism, forming the machine operating 
upon the pills. But when the hand of the operator is needed to 
turn the bar over, and to carry it to the bath, and to dip the attached 
pills into the bath, the function of the bar, so far as it has relation 
to the bath and the dipping process, is that of a tool. Of course, 
we do not mean to say that varions mechanical steps taken by means 
of différent tools or machines, in operating upon a substance to trans- 
form it from one thing to another, may not be the subject of a patent; 
but in such a case the patent is for a process, and not for a machine. 
Cochrane v. Deener, 94 U. S. 780, 787, 788; Locomotive Works v. 
Medart, 158 V. S. 68, 75, 76, 15 Sup. Ct. 745. Whether such a pro- 
cess patent might hâve been valid for the steps in pill-dipping pointed 
out in complainant's spécifications, we need not discuss, because the 
complainant, as a condition of getting the patent in suit, expressly 
abandoned and withdrew an application for just such a process pat- 
ent, and he is thereby estopped from contending for any construction 
of his présent patent which would, in eiîect, secure him the same 
thing. Sutter v. Robinson, 119 U. S. 530, 541, 7 Sup. Ct. 376; Shep- 
ard V. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; Leggett v. Avery, 101 
U. S. 256. What we hâve to détermine in this case, therefore, is 
whether complainant's chamber bar was a new invention. First. 
Was the bar itself new? Second. If not, did its use for holding 
pills involve the inventive faculty on the part of the complainant, 
who is conceded to hâve first conceived such use? 

The Campbell machine, for making buttons, and the much earlier 

déviées of Walsh, for making heads for trunk-nails, clearly disclosed 

the method of lifting, holding, and moving small articles, like pièces 

of métal, cloth, wood, and paper, from one place to another, by at- 

85 F.— 15 
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tàcMiiîg tliém to th.e ends of hôîlciw tubes connecte^ %ïïh an ©îchaust 
chamber, frotù wMcb tbe air was -withdrawn by a pump lan or other 
eîhausting devicé. Sùch devices 'were part of a larger màcMne, and 
discbarged their functions ailtomàtically and at regular interrals. 
Although the principle of their action, so far as lifting and holding 
thèse articles againSt the force df gi-avity was concerned- was exactly 
the same as that einbodied in complainant's bar, their form was not 
;^recisély the same. The same principle was used in another art, — 
that of the printing press for lifting and dëlivering paper to the 
pressj and in this art we flnd thé complainant's dipping bar com- 
plète with hardly a variation. It appears satisfactorily that what 
is called the "tubular carrier" of the paper-delivering device of San- 
ford C. Cox, patented several years bef ore complaihant's application 
was flled, is substantially in the same form as complainant's bar, 
opérâtes upon exactly the same principle, and if removed from the 
Cox machine, as it can be easily, will hold, carry, and dip pills in 
the same way. It appears that no change is necessary whatever 
in the Cox carrier to make it suited to pill-dipping except it may be 
a réduction in the size of the tubes or pill seats. Différences be- 
tweèn the two bars or carriers are suggested: First, the exhaust 
chamber of complainant's bar is connected by a swivel joint to the 
flexible rubber tube leading to the air exhausting machine. This 
swivel joint is not in Cox's carrier. But the tube connected to the 
chamber of the carrier is flexible, and it is quite manifest that the 
flexibility of the tube, if suflQciently long, would permit the perform- 
ance of the same function, — that of enabling the tube to be turned 
over, which is the office of the swivel joint in complainant's bar. 
Again, it is said that the ends of the Cox carrier tubes are not made 
of a semiglobular form, to form the pill seats, and hâve rubber rings 
about them. But it clearly appears that the model made according 
to the Cox carrier will hold the pills without such seats, and this, 
too, with or without the rubber rings, which, of course, were used 
to make the connection with the paper sheet more close. The very 
triviality of the différences dwelt upon only emphasizes the substan- 
tial identity of the two bars. The Comly carrier for sheets of paper, 
which is a much earlier device, also quite nearly resembles complain- 
ant's carrier in form and principle of opération; but the resemblance 
is not so close as that of the Cox carrier, and we need not further 
notice it. 

The remaining question is, did it require the inventive faculty to 
conceive the use of the Cox carrier for pill-dipping, and to appiy ît 
to that art? It has long been settled that a mère use or function 
is not the subject of a patent, and also that "the inventer of a ma- 
chine is entitled to the beneflt of ail the uses to which it can be put, 
no matter Whéther he conceived the idea of the use or not." Koberts 
V. Eyer, 91 XJ. S. 150, 157; Goshen Sweeper Cp. v. Bissell Carpet 
Sweeper Co., 37 U. S. App. 555, 19 C. C. A. 13, and 72 Fed. 67, and 
cases there cited. It would seem to follow as a cotollary to thèse 
two propositions that, where it requlres substantially no change in 
the bld deviCe to adapt it to the new use, such adaptation cannot be 
th!e subject of a patent, no matter how remote and Unthcught of the 
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new use may be, provided po new force or mode of application be 
necessary in carrying on suçh use; otherwise, in case the de vice bas 
been patented, tbe right of monopoly of the prior patentée is invaded 
by excludiug him from a use of a machine whicb, by the rule stated 
and the authorities cited above, he is entitled exclusively to enjoy. 
If, however, the adaptation of the old macliine to the new use in- 
volves a change in its form or opération, it may, by the changes and 
very newness of the use or fonction, become either a new machine 
or an improvement on the old machine, and be patentable as such; 
or the new use of the old machine may resuit in a new product, which 
is itself patentable; or the use may be a step in a new and patent- 
able process. The gênerai rule, however, is stated by Mr. Justice 
Gray, in delivering the judgment of the suprême court, in Pennsyl- 
vania R. Co. v. Locomotive Enginç Sâfety Truck Co., llO U. S. 490, 
494, 4 Sup. et. 220, as foUows: 

"It is settled by many décisions of this court, which it is unnecessary to quote 
from or refer to in détail, that the application of an old process or machine to a 
similar or âiuilogous subjeçt with no change in the manner of application, and 
no resuit snbstantially distinct In its nature, will not sustain a patent, even if the 
new form of resuit has not before been contemplated." 

Tested by this rule, we cannot think that the device of the com- 
plainant was patentable. Coi's machihe was applied to the lifting 
of sheets of paper by è^b^usting the air in the hollow points of con- 
tact with the paper. Its subject was the lifting of the paper against 
the force of gravity, without hooking or sticking devices. The same 
principle hâd been theretofore applied in lifting small articles, like 
buttons, nail heads, and their component .parts. Çomplainant's ma- 
chine is a reproduction of Cox's, and its use is to lift pills, and hold 
them against the force of gravity, without hooking or sticking de- 
vices. There is no change in the manner of operating the machine, 
and the resuit is not substantially distinct in its nature, because it 
is in each case the holding of the article against gravity while it is 
being lifted from one place to another, — in the Cox machine, from 
the pile of paper to the press; in the çomplainant's machine, from 
pîll magazine to the bath, and thence to the drier, We cannot think 
that such a use is not an analogous use, although never until the 
complainant did it had such a device been applied to holding up pills 
while being dipped. There would be more ground for maintaining 
that the use was nonanalogous, if it were not that small articles quite 
like pills had been held up in the same manner. It is quite possible 
that the conception of the machine by the complainant was a real 
exercise of the inventive faculty on bis part, because he did not know 
of the Cqx or Comly devices, or, of the Campbell and Walsh patents; 
but, in judicially estimating the amount of invention in a patented 
device, the court is bound to assume that the history of prior patents 
aûd machines, having a bearing on the subject-matter, was known 

Thé case upon which çomplainant's counsel most rely is that of 
Potts & Co. V. Creager, 155 U. S. 597,. 15 Sup. Ct. 194. In that case 
the patentée had taketi the cylinder of; a Wood-poEshiiig machine, con- 
taining a séries of glass bara, fitted Itito longitudinal giTOOves in the 
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perlphery 'oî vthe cjlinder, and, disearding the glass liàra, had substi- 
tuted otikèrs' of steel, and provided the cylinder thus changea with an 
abutting roUer, and then used ît, ûot for wood-polishing, but for dis- 
integrating clay. The suprême court held the patent ralid. Mr. 
Justice Brown delivered the opinion of the court, and, in answer to 
the question whether thèse changes involved invention, he said: 

"The answer to this requires the considération of the often-recurring question, 
which has taxed the ingenuity of courts ever sinee the passage of Oie patent acts. 
as to wiiat invention really Is. When a patentêd devîee is a mère improvement 
upon an existing machine, and the case is not complicated by other anticipating 
deyices, the solution Is ordlnarlly free from difllculty. But, where the alleged 
novelty consists In transferring a device from one braneh of industry to another, 
the answer dépends iipon a variety of considérations. In such cases we are 
bound to Inquire into the remoteness of relatlonship of the two industries,— what 
altérations were necessary to adapt the device to its new use, and what the value 
of such adaptation has been to the new industry. If the new use be analogous 
to the former one, the court will undoubtedly be disposed to construe the patent 
more strictly, and to require çlearer proof of the exercise of the inventive faculty 
in adapting it to the, new use; particularly if the device be one of minor im- 
portance in its new field of usefulness. On the other hand, If thfe transfer be 
to a braneh of industry but remotely allied to the other, and the efCect of such 
transfer has been to supersede other methods of doing tliiè èame work, the court 
wlU look with a less critlcal eye upon the means employed in maklng the trans- 
fer. Doubtless, a patentée is entitled to every use of which his invention is 
susceptible, whether such, use be known or unknown to hlm; but the person who 
has taken his device, anâ, by Improvements thereon, has adapted It to a différent 
Industry, may also draw to himself the quality of inventor. If, for instance, 
a person were to take a cofCee mill, and patent it as a miU. for grinding spices, 
thç double use would be too manifest for serions argument. So, too, this court 
has denied invention to one who applied the principle of an ice-cream freezer to 
the préservation of flsh (Brown v. Piper, 91 U. S. 37); to another, who changea 
the proportions of a refrlgerator in suCh manner as to utilize the descending, 
Instead' 6t the ascending; current of cold air (Eoberta v. Kyer, 91 U. S. 150) ; 
to another, who employed an old and well-known method of attaching car trucks 
to the forward ti'uck qf a locomotive engine (iPennsylvania R. Oo. v. Locomotive 
Engine; Sâfety Truck Oo., 110 U. S. 490, 4 Sup. Ct. 220); and still another, 
who placed a dredging screw at the stem Insteâd of the stem of a steamboat (At- 
lantic Works v. Brady, 107 U. S. 192, 2 Sup: Ot. 225). In Tucker v. Spalding, 
13 WaU,i453, the patent covered the use of rnovable teeth iu saws and saw plates. 
A prior patent exhibited cutters of the sanie gênerai form as the saw teeth of 
the other patent attaehable to a circular disk, and rêmovable as in the other, 
the purpose of which patent was for the cutting of tongues and grooves, mortises, 
etc. The court held that If what it actually did was in its nature the same as 
sawing, and its structure and action suggested to the mlnd of an ordlnarlly 
skillful, mechanic this double use to which it could be adapted without material 
change, theû such adaptation to a new use was not new invention, and was not 
patentable. Upon the other hand, we hâve recently upheld a patent to one who 
took a torslonal spring, such as had been previously used in docks, doors, and 
other articles of domestic furniture. and applied it to telegraph instruments, the 
application being shown to be whoUy new. Electric Co. v. La Eue, 139 U. S. 
601, 11 Sup. Ct. 670. So, àlso, in Crâne v. Price, 1 Webst. Pat. Cas. 409, the 
use of anthracite coal In smelting Iron ore was held to be a good Invention, 
Inasmuch as It produced à bétter article of Iron at a less expansé, although bi- 
tuminous coal had been previously used for the same purpose. See, also, 
Steiner v. Heald, 6 Exch. 607. Indeed, It often requires as acute a perception 
of the relation between cause and effect, and as mueh of the peculiar intuitive 
genius which is a characteristic of great inventors, to grâsp the Idea that a 
device used in one art may be made àvallable in another, as would be necessary 
to create the device de 11070. Aod this is not the less true If, af ter the thing has 
been done, It appears to the ordinary mlnd so simple as to excite wonder that 
it was not thoùght of before. The apparent simpliclty of a new device often 
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leaàB an Inexperlenced person to think that It would hâve occurred to any one 
famillar wlth the subject; but the décisive answer is that, with dozens, and, 
perhaps, hundreds, of others laborlng in the same field, it had never occurred 
to any one before. The practiced eye of an ordinary meehanic may be safely 
trusted to see what ought to be apparent to every one. As was said by Mr. 
Justice Bradley, in Loom Co. v. Higgins, 105 U. S. 580, 591: 'Now that it has 
succeeded, it may seem very plain to any one that he could hâve done it as well. 
Tliis is of ten the case with inventions of the greatest merlt. It may be laid down 
as a gênerai rule, though, perhaps, not an invariabie one, that if a new combina- 
tlon and arrangement of linown éléments produce a new and bénéficiai resuit, 
nevér attained before, It is évidence of invention.' As a resuit of the authorities 
upon this subject, it may be said that, if the new use be so nearly analogous 
to the former one that the appllcabillty of the device to Its new use would occur 
to a person of ordinary mechanical sliill, it is only a case of double use; but if 
the relations between them be remote, and espeeially if the use of the old device 
produce a new resuit, It may, at least, in volve an exercise of the inventive faculty. 
Much, however, must stiil dépend upon the nature of the changes requlred to 
adapt the device to its new use." 

In tlie case at bar, it is true that the complainant's device has been 
very useful in the art of pill-dipping, and if that alone is to détermine 
whether a use is analogous or nonanalogous, when an old device is 
used in another art, the complainant's device must be sustained as 
patentable. But it will be observed that Mr. Justice Brown, in this 
very carefully and cautiously worded discussion of the subject, in- 
cludes, as rery large éléments to be considered in reaching a con- 
clusion in any case, the changes in the old device required to adapt 
the old device to the new use, and the remoteness of the new use. 
Schreiber Co. v. Grimm, 43 U. S. App. 10, 19, 19 G. C. A. 67, and 72 
Fed. 671. In the case he was considering, the changes were marked. 
The old device would hâve been wholly inoperative if applied as it was 
to disintegrating clay. In the case before us, no change was neces- 
eary at ail, except simple disengagement from other parts of a larger 
machine, and a mère réduction in size of the holes in the contact 
tubes. In Potts & Co. v. Creager the old use was polishing wood;, 
the new, was disintegrating clay. ïhey were obviously totally dif- 
férent and distinct purposes. Hère the old use was lifting and hold- 
ing paper and small articles, and the new was lifting and holding 
pills. We are of opinion that, notwithstanding the utility and suc- 
cess of the new application of the device to pill-dipping, the cireum- 
stances that no change of form was necessary in the new application, 
and that the functions or purposes new and old were not wholly dif- 
férent and distinct, but were substantially the same, make this a 
différent case from Potts & Co. v. Creager, and lead to a différent 
resuit. In Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, re- 
ferred to by Mr. Justice Brown above, the invention was of a com- 
bination of parts making up a telegraph instrument, the novel élé- 
ment in which was a torsional spring. Such a spring took the place 
of éléments which required the most délicate adjustment, and were 
always getting ont of order. The spring had never before been an 
élément in such a combination, and had never before discharged the 
same function. The case has no likeness to the one before us. In 
Colgate V. Telegraph Co., 15 Blatchf. 365, Fed. Cas. No. 2,995, it waa 
held that the use by the patentée of an electric wire covered with 
gutta-percha to insulate it was not a double use though gutta-percha 
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had beeii used for prôtecting from abrasion or injury from without a 
metallic wire whicli was not ased to conduct electricity. Hère the 
new use iuvolved a new force. The wire and the covering each dis- 
charged new functions, and the invention was manifestly a différ- 
ent one from thçit involved in merely covering wire to protect it. 
The cases of Williames v. McNeely, 64 Fed. 766, and Williames v. 
Barnard, il Fed. 356, cited for appellee, throw little light on the 
case at bar, because in those cases the patents were sustained on the 
ground that ingenuity was shown in devising the mechanism needed 
to apply the principle of the old machine to the new use. 

The cases in which it has been held that an old machine applied 
to a new purpose is not a new patentable machine are so numerous 
that it would take too much space to cite them ail. In addition to 
those already cited may be mentioned Howe v. Abbott, 2 Story, 190, 
Fed. Cas. No. 6,766; Bean v. Smallwood, 2 Story, 408, Fed. Cas. No. 
1,173; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81; Aron v. Kail- 
way Ce, 132 TJ. S. 85, 10 Sup. Ct. 24; Ansonia Brass & Copper Co. 
V. Eleetrical Supply Co., 144 U. S. 11, 18, 12 Sup. Ct. 601; Tiimmer 
Co. V. Stevens, 137 U. S. 423, 11 Sup. Ct. 150; Dunbar v. Tack Co., 
4 Ban. & A. 518, Fed. Cas. No. 4,127a; Moffitt v. Rogers, 8 Fed. 147; 
Miller v. Forée, 116 U. S. 22, 6 Sup. Ct. 204; ManUfacturing Co. v. 
Cary, 147 U. S. 623, 13 Sup. Ct. 472; Kay v. Marshall, 2 Webst. Pat. 
Cas. 36; Harwood t. Eailway Co., 11 H. L. Cas. 654. The case of 
Manufacturing Co. v. Cary had some noints of resémblance to the 
case before us. The patent there was for a process of réstoring the 
resiliency of furniturè springs by heating them to a great beat. The 
invention was said to hâve revolutionized the art, but it was held 
that the prior use of the same method for tempering wire clock bells 
and blued hair springs in marine clocks made the patented process 
only a double use, although the furniturè and dock-making arts 
• would not seem to be very nearly allied. Following language used 
in McCMin v. Ortmayer, 141 U. S. 419, 428, 12 Sup. Ct. 76, the court 
said. of the argument founded upon the extent to which the article 
had gone into use that, "while in a doubtful case the fact that a pat- 
entée article had gone into gênerai use is évidence of its utility, it is 
not conclusive even of that, much less of its patentable novelty." See, 
to the same point, Knapp v. Morsis, 150 TJ. S. 221, 14 Sup. Ct, 81. 

Prof. Eobinson, in his valuable work on Patents (section 269), states 
the rule which he conceives to be applicable to a case like this as fol- 
lows : 

"Where an Invention consista of a spécifie force applied in a specifled manner, 
but wftiiout référence to spécifie objeets, diversity of use may arlse from a change 
of objects, the diversity being double use if the substituted object were already 
known as capable of substitution, but being a new invention If this susceptibility 
of that object were first discovered by its use." 

Even judged by this rule, which is certainly more libéral than that 
laid down in many of the authorities, we cannot see how any other 
conclusion than that already expressed can be reached in the case at 
bar. It was known that pills had the same susceptibility of being 
held up against the force of gravity by pneumatic pressure that other 
small articles and that paper sheets had. Of course, pills had not 
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been so held; but, assuming a knowledge that paper, buttoas, smaU 
pièces of cloth, métal, cardboard, and nail heads could be so lifted, 
there was nothing about a pill which would lead the ordinary observer 
to suppose tbat it was not equally susceptible to the same opération; 
hence the use of the same device for holding pills was a double ose, 
and not a new invention. 

A suggestion has been made that the pill, being rather soft and 
round, might suggest difficulties in the création of a jiartîal vacuum 
behind it, tliat would be absent in hard bodies, like buttons and nail 
heads, because the latter would make a doser contact with the cupule 
or sucker tube; but we cannot think that there is anything of sub- 
stance in this suggestion. The question of a sufficient vacuum is 
only a matter of degree, and it was manifest that the difSculty, if 
any existed, might be obviated by a slight change in the form of the 
tubes at their ends, and in the power of the suction. The conclusion 
we hâve reached makes it unnecessary to consider the question of 
infringement. The decree of the circuit court is reversed, with di- 
rections to dismiss the biU. 



RAYMOND V. EOXAL BAKING-POWDBB CO.» 

(Circuit Court of Appeals, Seventh Circuit January 12, 1898.) 

No. 443. 

1. Tradb-Marks— MisLBAtimo Labels. 

No right Is acquired by use In a label and trade-mark whlch speak an nn- 
truth whereby the public are mlsled, as where It States that the article la 
prepared in London by a flrm named, who are purveyors to her majesty, 
whereas In truth it is prepared by an entlrely différent flrm In New York. 

8. Samb— Infringement Suit— Evidence. 

When one sued for infringement sets up a prior right by use to the trade- 
mark In question, It la ineumbent on hlm to establlsh hls prior use, at least 
satisfactorily; and, the défense is not made out by évidence whlch is con- 
flicting and evasive, and rests largely on the unrellable memories of Inter- 
ested wltnesses, who frequently contradlct themselves. 

8. Same— Abanuonmknt. 

One who, after using an alleged trade-mark for a short tlme, abandons It 
for nearly a quarter of a century, has no right to résume Its use after It has 
been long employed by another, who has built up under it a large and success- 
ful business. 

4. Same— What Mat be Uskd as Trade-Mark. 

The Word "Royal" Is capable of use as a trade-mark for baking powder, 
where It Is applied to the whole manufacture of the party using it, and not 
to distlnguish a particular grade of the goods. As thus used, It is not a de- 
scriptive term. 

Appeal frora the Circuit Court of the United States for the Northern 
District of Illinois. 

The Royal Baking-Powder Company, the appellee, flled Its bill of eomplalnt In 
the court below to restrain the use by George B. Raymond, the appellant, of the 
Word "Royal" as the name or désignation of a baking powder not manufactured 
by that company, and from the use of labels, circulars, and stamps which induçe 
the bellef that the baking powder sold by him was that manufactured by the 
Royal Baking-Powder Company. From a final decree imposing such restraints, 
this appeal is brought. In July, 1PG6, the firm of Biddle & Hoagland was formed, 
and commenced business at Ft. Wayne, in the state of Indiana, as druggists, 
Immediately thereafter they commenced the manufacture and sale of a bakinj 
powder whlch was termed "Royal Baking Powder," the term belng used t» 

* Eehearina denied March 5. 189S. 
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Indieate the name of thè powder, and not Its quallty. In 1S68, Biddle dîsposed of 
his Interest in the business to J. C. and 0. N. Hoagland, who In that year re- 
moved to the city of New York, there assumed the firm name of "Royal 
Baking-Powder Company," and thereafter continued the business until the year 
1873, when an Incorporation was had under the statutes of the state of New 
Tfork by the name of "Royal Baking-Powder Company"; and thls corporation, 
the appellee, succeeded to, and bas aince continued, that business, manufacturing 
lafld selling a baking powder with the désignation of "Royal" in large quantities, 
and without interférence except as herein stated. This baking powder is put 
ùp apd sold In cans on whleh are pasted labels eontaining the name and di- 
rections for use. Thèse labels are in two sections; the one section eontaining di- 
rectionB for use printed on yellow ground in English and German text; the 
other apd principal section is colored red, with the word "Royal" in white shaded 
letters above a circular design showing a çan of the product, the word "Royal" 
being above, and the words "Baking Powder" below, the design of the can, 
ornamental seroU work being exhibited above and below thé field of the design, 
as indîcated in the principal section of the label herewith. 




[In the représentation ol the labels, red is indîcated tbus | 
1] 



, and yellow thus 



The article so made and sold has, through extensive advertisement, become wlde- 
ly known as "Royal Baking Powder," and the sales of it are enormous. 

The appellnnt, George E. Raymond, since about the Ist day of January, 1894, 
has, at the city of Chicago, manufactured and sold a baking powder put up In 
Bimilar can8, with labels in two sections, the principal section having displayed 
upon it the words "Royal London Baking Powder," with the représentation of the 
Britlsh coat of arms, tlie words being in red upon a yellow ground; the other 
section conslstlng of directions In English and In German, printed on yellow 
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gronnd, In the précise wording of the directions upon the label of the appellee. A. 
copy of the principal section of the label is as follows: 




[In the représentation of the labels, red Is indlcated thus j 



and yellow tbus 



tJpon the top of the cans containing the baking powder manufactuved and sold 
by the Royal Baking-rowder Company, as also upon the top of the cans contain- 
ing the baking powder made and sold by the appellant, are certain words em- 
bossed, whlch are of the style foUowing: 






ROYAL 



BAKING^ 
POWDER, 



mrBd 






ORIGINAL ^, 

ROYALIBAKING 

vlondonIpOWOER/ 



mrviji 



âë4 
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It is clalmed for the appellant that he had thé better riglit to ffie use of thé 
Word "Royal," by reason of the foUowing facts: In the year 1886, one Thoma? 
Deering was engaged in the sale of spices, and conducted the business at 24-26 
Peck Slip, in the city of New Yorli. In that year he sold the business to Charles 
À.. Kiiig, which business was by King and hls partner conducted at first under 
the flrih name of "O. A. King and Company," they givlng the name of "American 
Mills" to the business. Josiah E. Decker afterwards purchased an interest in 
the business, and it was conducted under the firm name of Decker & King. 
The latter sold his Interest to the former in the autumn of 1867, and Decker be- 
came the sole proprietor of the business, which he continued until August, 1868, 
when he sold nominally t» Eobert 0. but In fact to George B. Raymond, the ap- 
pellant; and the latter continued the business until the autumn of the year 1871, 
when he failed, and the business was abandoned. At some time during the con- 
duct of this spice business (at what particular time Is lef t uncertain by the testi- 
mony, but, as the court flnds, not prior to August 16, 1867), there was commenced 
by the proprietors of that business the manufacture and sale of a baking powder 
which was denominated "Royal London Baking Powder." The baking powder 
manufactured by the appellant and by his predecessors in the business in New 
York constituted but a small part of the whole business, and the sales of it 
were conflned to a narrow territory, and were Inconsiderable in amount. The 
label adopted and placed upon the cans was in two sections, with brown lettering 
ïipon a gray ground. The principal section Is hère shown. 



ROYAL 




LONDOH 



BAKING POWDER. 

PEBPAHED ONIY ET 
AtlSTIM. MABSHALL, HAl.t. & CO.i 

Pnrveyon b; Appolntmest u> 
KEIi 3s,<i:A.CrESTV, 

181 TOITENEAM COimi SOAS, CONDOlf, 

AMD 

NBW 0R0S3, fiXJKRBT. 
None OflOOliM oslees Slgcad. 



The other section contained directions for use, and bore the Imprint "Geo. Bar- 
wood & Co., Printers, 402 Oxford Street." The date when this business in 
baking powder in the city of New York was flrst established is not shown ^o hâve 
antedated the use of the word "Royal" by the predecessors of the appellee at 
Ft. Wayne. 

For further facts in the case, référence is had to the ophiion of the court below, 
—Powder Oo. v. Raymond, 70 Fed. 37G. 

Frank A. Helmer, for appellant. 

Benjamin Harrison and Eowland Cox, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District 
Judge. 
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JENKINS, Circuit Judge (after stating the facts). We are content 
to afflrm this decree upon tàe opinion rendered in the court below, 
deeming it essential only to make a few observations in addition to the 
views expressed bj tbe circuit judge. 

1. We are of opinion that neither tlie a'ppellant nor any of liis prede- 
cessors in the business in New York ever acquired lawful title to the 
use of the word "Royal" in connection with the manufacture and sale 
of baking powder. The purpose of a trade-mark is to identify the 
origin or ownership of the article to which it is attached. This is its 
primary object. Mill Co. v. Alcorn, 150 U. S. 463, 14 Sup. Ct. 151. Its 
purpose is to inform the public by what name the article is known, and 
where and by whom manufactured and offered for sale. The label 
adopted by the appellant and his predecessors in New York possessed 
none of thèse characteristics. It spoke a lie. It did not indicate that 
it was made by them, or either of them, or in the city of New York. It 
stated that the baking powder was prepared only by "Austin, Marshall, 
Hall & Co., Puryeyors by Appointaient to Her Majesty, 181 Tottenh^m 
Court Eoad, London, and New Cross, Surrey." The label falsely pur- 
ported to be printed by "George Barwood & Co., Printers, 402 Oxford 
Street." It sought to convey the impression that the product was an 
imported article, manufactured in London. It was adapted and in- 
tended to deceive the public. Under such circumstances, no right 
arises which the law will countenance. Courts will not lend their aid 
to protect imposition and falsehood. Medicine Co. v. Wood, 108 U. S. 
218, 2 Sup. Ct. 436. 

2. Assuming that property could be acquired in such a false trade- 
mark, we are nevertheless persuaded that its inception and use were not 
prior to the adoption of the trade-mark of the appellee and its prede- 
cessors. It is incumbent upon the appellant to establish such prior 
use, at least satisfactorily. The évidence produced upon the question 
of time is conflicting, evasive, and almost valueless, resting largely 
upon the unreliable memories of interested witnesses who contradict 
themselves at every turn, Thus, the witness Crump, who printed the 
false label, speaking solely from memory, states that he flrst printed 
tlie label in the fall of the year 1865 ; while in an affldavit made by 
him in June, 1872, for présentation in a suit in the city of New York, 
he states that it appeared by his day book that he delivered the flrst lot 
of labels August 16, 1867, and gives from his book the précise dates and 
number of labels fumished. This information from entries made at 
the time is more reliable than the uncertain memory. Upon a careful 
scrutiny of the testimony, we cannot doubt that the so-called "Royal 
London Baking Powder" was not placed upon the market until after 
the 16th day of August, 1867. 

3. The appellant, after abandoning for nearly a quarter of a century 
the manufacture and sale in the city of New York of baking powder, 
and the use of the fraudulent label, retommenced business in the city 
of Chicago in the year 1894, using labels which were clearly adapted 
and intended to, and which clearly would, impose upon the public the 
article he niade and sold as the article manufactured and sold by the 
àpjsellee. This fraud was more bald and more injurious than tirait he 
had predoHsly indulged, for hère there was not only imposition upon 
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the public, but invasion of the right of the appellee to the business 
which it had established. The attempt to palm off thèse goods as the 
gôods of the appellee is shown not only in the similarity of the labels, 
but in the character of the circulars issued, one of which at least is 
ref erred to in the opinion of the court below. The attempt at fraud is 
palpable and bald, and lacks even the redeeming merit of ingénions 
concealment. Within the décisions of this court in Meyer v. Medicine 
Co., 18 U. S. App. 372, 7 G. G. A. 558, and 58 Fed. 884, and POlsbury v. 
Mills Co., 24 U. S. App. 395, 12 0. G. A. 432, and 64 Fed. 841, there can 
be no question of the duty of a court of equity to restrain the imposition 
and to protect the rights of the appellee. 

4. The appellant claims that the word "Royal" of itself indicates 
quality, and caonot be adopted as a trade-mark or used as a trade-name; 
and, in support of this contention, reliance is placed upon the décision 
of this court in Beadleston v. Brewing Co., 46 U. S. App. 18, 20 G. G. A. 
405, and 74 Fed. 229. That was a case of a trade-mark pure and 
simple, having no élément of fraud or unfair trade. There the word 
"Impérial" was not in fact a part of the trade-mark, but was used to 
designate a particular grade or quality of béer. In obédience to the 
décision of the suprême court in Mill Co. v. Alcom, 150 U. S. 460, 14 
Sup. et. 151, we held that this could not be doue. That the words "Im- 
périal" and "Royal" may import quality, and may be so used, we think, 
as we there said, must be true ; but in the case bef ore us the word is not 
so used, nor does it, in the connection in which it is used, indicate 
quality. It is applied to the entire manufacture of the appellant, and 
not to a particular grade, and bas corne to be known in connection with 
the article of baking powder as a word indicating the origin and the 
proprietorship of the manufacture. It would be inéquitable in such 
case to say that a word which, under certain circumstances, may indi- 
cate quality when used for that purpose, may be employed in no other 
sensé; nor do the authorities sustain any such contention, especially 
when the objection is urged by one who is manifestly seeking to impose 
his wares upon the public as the manufacture of another. One may 
not lise his own name for such a purpose; still less can he use the word 
in question. The décisions upon this point are so numerous that it 
is deemed unnecessary to collate them. The case of Eeddaway v. Ban- 
ham [1896] App. Cas. 214, is instructive, and fully disposes of the con- 
tention hère. The other questions discussed are sufiBciently considered 
in the opinion delivered in the court below, The decree will be af- 
flrrùed. 



THE CITY OF MACX)N. 

THE EVA WALL. 

MeLHAN v. THE CITY OF MAÇON et al. 

(District Court, E. D. Pennsylvanla. January 28, 1898.) 

Collision— Steamer with Tow. 

A steamer ascending the eastern channel of the Delaware river below 
Qreenwlch Coal Plers, and meeting a tug with a schooner in tow comlng 
down the eastern side of the channel, held solely In fault for a collision 
MQx the t6w, where the tug slgnaled that It would keep to the eastern 
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«Ifle of the ,channel, to which tbe steamer flrst assented, but afterwards 
attempted to pass to the eastward, when It was too late for the tug and 
tow to go to the west, aad persisted therein In spite of the repeated signala 
of the tug that she would keep to the eastern side. 

Thèse were libels in rem to recover damages resulting from a col- 
Uaion. 

Edward F. Pugh and Henry Flanders, for the William Jones. 
Horace L. Cheyney and John F. Lewis, for the City of Maçon. 
Henry R. Edmunds, for the Eva Wall. 

BUTLER, District Judge. As the tug «Eva Wall" with the schoon- 
«r "William Jones" in tow was passing down the easterly side of what 
is called the eastern channel of the river Delaware a short distance 
below Greenwich Coal Piers, on August 16, 1895, the steamship "City 
of Maçon" came up the same channel and turning eastward ran into 
the schooner. Two sloops at the same time were beating their way up 
the western cliannel, and a tug and tow were going down. The prés- 
ence of thèse vessels in the western channel was doubtless the cause of 
the "Wall" and the steamship taking the other. The tide was flood, 
and the shape of the river tended to set it eastward. Two or three 
vessels were anchored between the channels, but their situation is uu- 
âmportant. 

The schooner, charging the steamship alone, with fault, libeled her 
for compensation for the damage inflicted on the former vessel. Sub- 
sequently the steamship brought the "Wall" in as responsible for the 
collision; and also libeled her for injury sustained by the steamship. 
The schooner is admitted to be blameless; and she is therefore en- 
titled to recover of one, if not of both respondents. It seems clear 
that the steamship was in fault. Admitting that the "Wall" should 
hâve gone to the western side of the channel, that the steamship sig- 
naled her to do so and had a right to pass eastward, under ordinary 
«ircumstances, she should not hâve persisted in going there, as she did, 
against the repeated signais of the "Wall" that she would continue 
•down the eastern side. There was sufficient room for the steamship 
on the western side, where she could hâve passed conveniently and 
avoided the collision. It was her persistence in what she may hâve 
deemed her right, that produced the disaster. Supposing the tug to 
hâve been plainly wrong in running where she did, the steamship was 
as plainly wrong in continuing her course eastward after receiving 
timely and repeated notice that she could not pass on that side. It 
was her duty to avoid the accident if she could (notwithstanding the 
fault of the tug, if she was in fault) and it seems entirely clear that she 
oould. It is undisputed that she was wamed as soon as the vessels 
came within view and repeatedly thereafter, that she could not pass 
on the eastern side, that the "Wall" would hold her course there, and 
yet she persisted in going over, and thus struck the schooner. Aside, 
therefore, from the question respecting her first signal, yet to be consid- 
«red, she was in fault ; and is responsible to the schooner. 

Was the tug "Wall" also in fault? If she was it is because she went 
to the eastern side and continued her course there. That she had a 
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right to run down the eastem channei, and the steainsiiip a right to 
ruû ap it, I hâve no doubt. As before stated, the water was sufficient 
for both. Granting that it waS the steamship's right undef ordinary 
cirçum^tanees to pass on the eastera side, and the "Wall's" duty to go 
westward (a question that need not be considered in view of the testi- 
mony), and that the "Wall's" persistence in keeping eastward should be 
considered a fault if not explained, and justified by the explanation, 
we are brought to the question,, is her conduct in titis respect, so ex- 
plained and justified? Is it true, as she allèges, that the steamship, at 
first agreed that she should run there, and did not turn eastward and 
signal aceordingly until the situation had become such that she, the tug, 
eould not safely change her course? If it is true, the "Wall" is blame- 
less in running where she did. It ie to this point that nearly ail the 
testimony is directed, and there is much of it. While it is conflicting, 
its weight, in my judgment, is clearly in favor of the "Wall." It would 
not serve any useful purpose to cite and discuss this testimony. I am 
fnlly convinced, af ter a patient examination ôf it, that when the "Wall" 
who signaled first, thus expressed her purpose to keep her course on 
the eastern side (as the vessels came into view), the steamship sig- 
naled her consent by answering that she would go westward ; that she 
continued her course (which without change would probably hâve taken 
her safely past the tug and tow) for a time, while the "Wall" kept her 
course eastward; and then, when it was too late for the latter vessel 
to change without danger, the steamship signaled that she would pass 
eastward, and turned in that direction — the "Wall" replying that she 
would hold her course on the eastern side. The witnesses who sustain 
this view are numerous and positive, and many of them disinterested. 
Why the steamship did not adhère to the purpose expressed by her flrst 
signal, cannot be known. By turning eastward when she did she in- 
currëd risk. It is said to be incredible therefore that she should hâve 
so tufnèd at this time, înstead of that at which she first signaled, as 
her witnesses testify she did. But it seems hardly more incredible 
than that she should hâve persisted in running eastward against the 
warnmg of the "Wall" that she could not pass on that side, as she cer- 
tainly did, and thus plainly run into danger. She saw that the "Wall" 
steadily kept the eastern side, and heard her repeated refusai to 
change, and yet she kept on. Nor does it seem materîally more in- 
credible than that the "WaU" should hâve insisted on keeping the east- 
ern side, tp the serions danger of herself and tow, after seeing that the 
steamship was determined to run there and was coming at a high 
rate of speed, if she, the tug, could hâve safely tumed westward, as the 
steamship says she could. 

I find that the tug "Wall" was not in fault, and that the steamship 
alorie was blâmable for the collision. 

I do n6t think the question of loôkôut, raised by the steamship, is 
mâtérial. ' The "Wall" saw the steamship as early as the latter saw 
her; àhd prrtbàbly as èarly as she could hayé been seen iii the situation 
of the vesseK. She was- the flfst to signal, and signaled in ample time. 
I do not seè any fault, as cKârg'ed, ih hér f allure tô slow down or stop 
ëarlier than she did. ' IMéed I think her clmnce of éscapè "v^à» in- 
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creased by keeping on; a few seqopds more lyould hâve carried the 
tow out of danger. Nor do I see any ground for the question raised 
about Crossing courses, under rule 16. The bows of the vessels were 
gradually changing in conséquence of the shape of the river there. 
The rule does not apply to such a situation. And besides the tug was 
running where it had been agreed it should. 



THE H. C. GRADY. 

MANNIE et al. v. THE H. C. GRADY, 

(District Court, D. Oregon. February 11, 1898.) 

No. 4,223. 

Mahitimb Liens—Waoes. 

Persons negotlating for the purchase of a steamer, then at lier home port, 
at Portland, Or., selected a master for her, who employed a pilot, engineer, 
and flremen to go with him to Portland, and bring her to San Francisco. 
They ail understood that the purchase had not been entlrely consummated, 
but proceeded to Portland, and there rendered some services hi preparlng 
the vessel for the trlp. The sale, however, fell through, and the vessel was 
libeled by a mortgagee. UeW, that they had no lien on her for thelr wages. 

This was a libel in rem by Emmett M. Mannie and others against the 
steaiùboat H. C. Grady to enforce an alleged lien for wages. 

J. W. Whalley, for libelants. 
FreÔ R. Strong, for respondent. 

BELLINGER, District Judge. The steamer Grady is a river 
steamer, and was, during the latter part of May, 1897, and until some 
time in the fore part of June foUowing, on the ways at Portland, in 
this gtate. She was a domestic vessel. Some time during the month 
of May, and prior to the 23d of that month, the libelant Mannie was 
engaged by Capt. Denny, at San Francisco, as engineer, to come to 
Portland, and assist in bringing the steamer to San Francisco, Cal., 
and thereafter to serve on her in that state, where it was proposed to 
employ her. The libelant Manaie understood at the time that the 
purchase of the Grady had not been "thoroughly" consummated, and 
it waS not known certainly what steamer was to be brought to San 
Francisco. Mannie had authority from Capt. Denny to hire two flre- 
men and an assistant engineer, and in pursuance of this authority en- 
gaged libelants Tennent and Keeley as flremen, at |5'0 per month each. 
The libelant Richardson was employed at Oakland, Cal., by Capt. 
Denny in person, as pilot, at flOO per month. When Capt. Denny en- 
gaged the services of the libelants Mannie and Kichardson, he was 
not tbè master of the Grady. The employment was in pursuance 
of the intended or conditional purchase of the steamer, then at Port- 
land,' torun between San Francisco and the Sacramento river, in 
California, and the libelants came to Portland for service on the trip 
from Oregon to Oalifomia, and thereafter on the route selected for 
her in California, and upon arriving hère they went on board of the 
steamer, where they remained for a time, doing some work in the way 
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6f fitting the steamer for the ôceah -erip tp Californîa. But tîiere was 
a hitch in the negotiations, and tlie transfer of the boat was not ef- 
fectôd^ In the meantime Honejman, De Hart & Co., having a mort- 
gage upon the vessel, took possession of her, as they had a right to 
do; whereupon libelaûts asked permission to remain, as an accommoda- 
tion to them, and were permitted by the mortgagees to do so. The 
steamer was ont of the water, on the ways at Portland, during the 
time of the alleged employment and service. 

The question arases, hâve the libelants a lien for services, upon 
thèse facts? The anpioyment of libelants was not for repairs, nor for 
a freighting voyage, : It was to navigate either the Grady or such other 
vessel as might be purchased, from Portland to San rra.ncisco, to en- 
gage in a freighting business in California. ' The contract also includ- 
ed service on the vessel after she was placed on the new route for 
which she was intended. Capt. Denny was not an owner or the 
master of the Grady when the libelants' services were engaged, and 
the libelants knew this. Mannie testifles that he looked to Capt. 
Denny for his wages, "as is customary generally in thèse matters," 
and that he understood that the purchase of the Grady had not been 
cohstmmated "thoroughly." Tennenf testifles that Mannie employed 
him to "go up with him and corne down bn the Grady." Eèeley testi- 
fles that he did not know what steamer he was to work on, and that he 
would not hâve corne to Portland if he had known that Capt. Denny 
was to hâve charge of the steamer upon which he expected to work. 
Eichardson testifles that Capt. Denny told him he was going to Port- 
land to bring a steamer down, and would give himi, Eichardson, em- 
ployment as a pilot. The work done on the Grady by libelants had 
spécial référence, as I conclude, to her voyage, to San Francisco pre- 
paratory to her employment there. She was Ijeing oVerhauled for the 
océan trip to San Francisco, and possibly with référence to her future 
employment in California. Both the owners and mortgagees of the 
vessel resided hère, and it does not appear that the overhauling that 
was done by libelants was uecessary to the use of the vessel by them. 
As already appears, what was done had référence to the enterprise in 
which those who were negotiating for the vessel proposed to employ 
her, and in this enterprise the owners had no interest. It is not nec- 
essary to consider whether such a contract is a maritime contract. 
The évidence shows that libelants were not hired on the crédit of the 
steamer. They knew that their services were prelimiaary to a trans- 
fer, of the vessel to a distant route, and they knew, or wei-e advised by 
the circumstances of their employment, that this transfer depended 
upon negotiations with the owners of the vessel that were not yet com- 
pleted, and that this wag the home of the owners; and, moreover, dur- 
ing a portion of the time for which they claim wages they were upon 
the vessel as a favor to them, at their request, by permission of the 
mortgagees. The principles of maritime lien do not apply in such a 
case, and the libel must therefore be dismissed. 
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ANDEBSON MFG. CO. et al. v. MANSTJB & TEBBETTS IMPLEMENT 

CO. et al. 

(Circuit Qjurt of Appeals, Flfth Circuit. February 8, 1898.) 

No. 628. 

ASSIGNMENT POR CREDTTORS — DESCRIPTION OF PrOPERTT. 

An insolvent debtor executed a trust deed for the beneflt of creditors, con- 
veying his entire stock of goods, wares, mercbandise, vehicles, and Personal 
property descrlbed, including ail "lying, situate, and being" in the back 
yard of a certain store. He afterwards executed a chattel mortgage on flve 
Eclipse hay presses, situated on a vacant lot about 50 feet in the rear of the 
back yard of said store. There was no property whatever in such back 
yard. Hdd, that the five presses were conveyed by the trust deed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

Shapley P. Ross and Walter S. Baker, for appellants. 
J. M. McCormick, for appellees. 

Before MeCORMICK. Circuit Judge, and NEWMAN and PAR- 
LANGE, District Judges. 

NEWMAN, District Judge. The facts necessary to an understand- 
ing of ttds case are as follows: On the 3d day of December, 1896, 
W. E. Dùpree made a deed of trust conveying to J. C. Birkhead, as 
trustée, with power of sale of certain property, his entire stock of goods, 
wares, merchandise, vehicles, and personal property, of whatever de- 
scription, which waa naore particularly described in the deed of trust. 
Dupree's creditors were named in certain exhibits attached to the bill, 
and classifled as "A," "B," and "C," a provision being made in the deed 
for the order in which the respective creditors were to be paid. After- 
wards, on December 5, 1896, a bUl in which the Mansur & Tebbetta 
Implement Company were complainants, and W. E. Dupree, J. C. Birk- 
head, and the Provident National Bank were défendants, was presented 
to the Honorable Charles Swayne, then holding the circuit court for 
the Northern district of Texas, in which bill complainants prayed for 
and obtained the appointment of a receiver to take charge of ail the 
assets and property of every kind conveyed by and mentioned in said 
deed of trust. On the day last named, Frank F. Pinks was appointed 
receiver in accordance with the prayer of the bïU, took charge of the 
property mentioned, and has since been administering same under or- 
der of court. On the 9th day of December, 1896, W. E. Dupree exe- 
cuted and delivered to the Anderson Manufacturing Company his 
promissory note for $1,000 due on February 15, 1897, and, in order to 
secure the payment of said note, executed and delivered to the said 
Company a chattel mortgage, whereby he conveyed flve certain Eclipse 
hay presses situated in McLennan county, Tex, On April 5, 1897, the 
Anderson Manufacturing Company intervened in the case of the Man- 
sur & Tebbetts Implement Company et al. against W. E. Dupree et al., 
alleging the exécution of a note for $1,000 by Dupree to said company, 
and the exécution and delivery of a mortgage on the Eclipse hay presses 
referred to, to secure the same. The intervention set out the exécution 
85 P.— 16 
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of the trust deed from Dupree to Birkhead, Birkhead's possession of 
the property under the trust deed, the subséquent appointment; of 
Finks as receiver, and his possession under such appointment. It 
alleged that the Éclipse hay presses were not embraced in the trust 
deed, and did not pass by it, and tlîat said presses were never turned 
over to Birkhead, trustée, nor was he ever placed in possession of the 
same, and that Finies, receiver, took possession of the same without any 
lawful right or authority, Intervener alleged that the Eclipse hay 
presses were new, and were of the reasonable market value of $250 
each, aggregating |1,200. It prayed that it be allowed the rea- 
sonable value of said presses out of the fund in the hands of Eeceiver 
Finks. On December 18, 1897, the court entered an order referring 
ail interventions filed in said cause to A. S. Lathrop, Esq., standing 
master, directing him to proceed with the considération of the same, 
and to make due report to the court. On May 3, 1897, the master re- 
ported, among other things, in favor of the Ànderson Manufacturing 
Company, finding that the flve Eclipse hay presses did not pass by the 
trust deed from Dupree to Birkhead, and finding that Finks, receiver, 
took possession of the presses. He found, also, that the mortgage was 
a valid lien to secure the note for f 1,000, and that the receiver should 
retum the presses to the intervener, so that they could be sold under 
its mortgage, or, if the receiver had sold the presses, that he pay to 
the intervener the amount of its claim. To this report of the master 
exceptions were filed, and the same came on for hearing in the circuit 
court. 

It ia contended just hère that the court erred in considering the ex- 
ceptions to the master's report, because the master failed to submit to 
counsel a draft of his report, so that they might except before the 
master, and give him an opportunity to consider the same, and correct 
his mistakes, if any. While this is good practice, it was a question 
for the circuit court as to whether the exceptions should be heard or 
not, and the exceptions were heard and acted on. 

The real question before the master and before the circuit court was 
whether or not thèse flve Eclipse hay presses were conveyed to Birk- 
head by the trust deed, and if they subsequently went properly into the 
possession of Finks, as receiver. The clause of the trust deed relied on 
is as follows: ' ' 

"Also al] and siiigular the goods, wares, merchanclise, anu property lying, 
situa te, and being in the backyard of storehouse number 107 and storehouse 
number 108, which said storehouse is situateà on Bridge street, in Waco, Mc- 
Lennan county, Texas." , 

The évidence before the master showed that thèse flve Eclipse hay 
presses were in a vacant lot adjoining the railroad track in the rear of 
Dupree's storehouse No. 108; that they were not strictly in the back 
yard, because the back yard did not extend further back than an alley; 
and that it was 125 to 135 feet from the rear of his warehouse to 
where the presses were located. There were no goods in the back yard 
of storehouse No. 108. The bouse was about 80 feet deep, and the lot 
was 1G5 feet deep, leaving about 85 feet to the aUey from the rear of 
the house for a back yard. Across the alley, and about 50 feet beyond, 
were the flve hay presses. The circuit court, after hearing the excep- 
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tions to the master's report, sustained the same, overruling the master, 
and flnding that the flve Eclipse hay presses did pass by the trust deed, 
and therefore the mortgage executed by Dupree to the intervener was 
invalid. 

We are called on, therefore, to détermine hère the correctness of 
this décision of the circuit court. We are of opinion that thèse hay 
presses did pass by the trust deed to Birkhead, and that Pinks, as re- 
ceiver, properly took possession of them. In addition to the weight 
that we are inclined to give to the judgment of the circuit court, de- 
termining the issue hère as a question of fact, we agrée with him in his 
conclusion on the facts. We reach this conclusion for two reasons: 

1. It was the évident purpose of Dupree to convey ail of his property, 
of every kind, by the trust deed, certainly ail of his goods, wares, and 
merchandise; and he himself testified that thèse hay presses were part 
of his stock. 

2; If thèse hay presses were not referred to by the language in the 
clause of the trust deed above quoted, "in the back yard of storehouse 
number 108," tben no effect whatever can be given to that language in 
the deed. Dupree kne'w his own premises, and must hâve had some- 
thing in mind when he had this expression inserted in the trust deed; 
and, as the évidence shows, in what was strictly his back yard, in the 
rear'of No. 108, no goods were stored, thèse presses, in the open space 
just across the alley, and 50 feet from it, must, we think, hâve been re- 
ferred to. ' 

Entertaining this view of the case, it is unnecessary to consider 
the question as to whether the note secured by intervener's mortgage 
was projperly admitted in évidence. Across the face of the note was 
stamped, "Paid. Préston National Bank." Finding against the inter- 
vener as to the validity and lien of its mortgage, we need only remark 
that an entry of this kind on the face of a note offered in évidence as 
the basis for a recovery should be very fully explaîned. In our opin- 
ion, the judgment of the circuit court sustaining the exceptions to the 
master's report, and flnding against the intervener, was correct, and the 
judgment is therefore affirmed. 



SHEA et al. V. LEISY, 
(Circuit Court, W. D. Pennsylvanla. February 8, 1898.) 

Parol Evidence — Reformàtion of Contracts. 

Oomplainants gave a bond and mortgage conditloned for the payment In 
four years of $5,042, with Interest. After the mortgage was due, they tlled 
a bill to enjoJn its foreclosure, and for reformation, setting up a contempora- 
neous paroi agrçemçnt by the mortgagee to cancel the mortgage on pay- 
ment of $4,(500, wlthout Interest, If complaipants continued to purchase from 
hkn at marlïet priées the béer necessary to supply thelr tavem. Eelâ that. 
In the absence of any showing of fraud, accident, or mistake, this matter 
came wlthin the ruleexcluding paroi évidence to vary, etc., a written con- 

,., tract 

This was a bill in equity by John Shea and Daniel Shea against Dîna 
Leisy to enjoin the prosecution of a scire facias upon a mortgage, and 
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to reform the mortgage and bond in accordance with an allegeid paroi 
agreement. 

G. O. Dickey, for complainants. 

E. G. Ferguson, for défendant. 

ACHESON, Circuit Judge. The bill sets forth that on May 26, 
1893, the complainants executed and delivered to Isaac Leisy their 
bond and mortgage in the pénal sum of $10,084, conditioned for the 
payment to tbe latter of "the juat. sum of |5,042," within four years, 
with interest payable semiannually; that the complainaxits and Isaac 
Leisy "made a paroi agreement contemporaneous with the said bond 
and mortgage," whereby it was agreed that if the complainants, who 
were then licensed tavern keepers and customers of Isaac Leisy, who 
was a brewer of béer, would continue to purchase from him (Leisy) the 
necessary supplies of béer for their tavern at the ordinary market 
priées, he (Leisy), upon payment to him of the sum of $4,600 without 
interest, would surrender said bond and satisfy said mortgage. And 
the bill allèges that the complainants gave the bond and mortgase on 
the faith of this paroi agreement, without which they would not bave 
been executed ; that they complied with the paroi agreement in respect 
to the purchase of béer; and that they had tendered the sum of $4,600 
to the défendant, who is the holder of the bond and mortgage, she hav- 
ing aâquired title thereto as legatee under the wUl of Isaac Leisy, who 
is now deceased. The bill prays for an injunction against the défend- 
ant to restrain her from prosecuting a writ of scire facias upon the mort- 
gage which she had sued ont of this court, and from bringing suit on 
the bond; that the bond and mortgage be reformed so as to express 
"the true, actual, and whole contract" between the parties thereto; and 
that the défendant be decreed to surrender the bond, and enter record 
satisfaction of the mortgage. The answer dénies the making of the 
alleged paroi contract; avers that there was no agreement or under- 
standing whatever between the complainants and Isaac Leisy other 
than that shown by and expressed in the bond and mortgage; and sets 
up as a défense that the matters alleged in the bill are at variance with 
the terms of the written instruments. The answer further avers that 
the considération of the bond and mortgage was a loan of money pre- 
viously made by Isaac Leisy to the complainants, with accrued interest. 
The évidence on both sides conclusively shows that the indebtedness of 
$5,042, mentioned in the bond and mortgage, and secured thereby, con- 
sisted of a loan of $4,600 made by Isaac Leisy to the complainants in 
the year 1891, with lawful interest thereon (viz. $442) from the time of 
the loan to the- date of the bond and mortgage. Ail the évidence to 
sustain the allégations of the bill touching the alleged paroi agreement 
was taken under objection. 

As to what occurred at the time the bond and mortgage were gîven, 
the principal witnesses are Daniel Shea, one of the complainants, on 
the one side, and M. J. Steel, the agent of Isaac Leisy, on the other 
side. Thèse two witnesses difîer materially; and, taking the proofs 
as a whole, it is open to grave doubt whether the évidence to make ont 
the alleged pa,rol agreement is of that clear, unequivocal, and convincing 
character necessary to move a court of equity to reform a written in- 
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strument for fraud or mistake in its exécution. XJ. S. y. Budd, 144 
U. S. 154, 12 Sup. et. 575. 

But, aside from the question of the sufflciency of the. évidence, tlie al- 
leged paroi contract alters, in essential particulars, the written agree- 
ment of the parties, and adds to their written stipulations. Now, 
there can he no prêteuse that there was any fraud, accident, or mis- 
take in the exécution of the hond and mortgage. Nothing was in- 
serted therein or omitted therefrom fraudulently or inadvertently. It 
clearly appears that the contents of thèse papers were fully known to 
and understood by the complainants when they executed them. The 
complainants rely altogether upon an alleged contemporary paroi con- 
tract, which they seek to make a part of the transaction, and thus to 
materially change the terms of the written instruments. The bill 
proceeds upon the theory that the written instruments and the con- 
temporaneous paroi agreement together constitute the contract, and 
reformation accordingly of the writings is prayed. It has been, how- 
ever, uniformly held by the suprême court of the United States that, 
unless there is fraud, accident, or mistake, it must be conclusively pre- 
sumed that the written contract contains the whole engagement of 
the parties. Brown v. Spoiïord, 95 U. S. 474; Bast v. Bank, 101 U. S. 
93. The rule is the same in equity as at law, and, in the absence of 
fraud, accident, or mistake, paroi évidence of a contemporaneous oral 
agreement is not permitted by a court of equity to vary, qualify, or con- 
tradict, or add to or subtract from, the terms of a written contract. 
Forsyth v. Kimball, 91 U. S. 291; Eichardson v. Hardwick, 106 U. S. 
252, 254, 1 Sup. Ct. 213. This being a suit in equity, the last-cited 
décisions are conclusive against the complainants, even if a différent 
rule prevailed in the courts of Pennsylvania. Russell v. Southard, 12 
How. 139, 147. But no Pennsylvania case, so far as I am aware, per- 
mits an oral contract made at the same time with a written contract 
under seal, and purposely omitted therefrom, to be set up to contradict 
and destroy it. Irvin v. Irvin, 142 Fa. St. 271, 287, 21 Atl. 816. In 
Bast V. Bank, supra, Chief Justice Waite, speaking for the suprême 
court of the United States, said : 

"It is not always easy to détermine when, In Pennsylvania, paroi évidence is 
admissible to explaln a written instrument; but In Anspach v. Bast, 52 Pa. 
St. 356, it is expressly declared that 'no case goes to the length of ruling that 
such évidence is admitted to change the promise itself, without proof or even 
allégation of fraud or mistalie. The contrary has been repeatedly decided.' To 
the same efCect is the ease of Hacker v. Refining Co., 73 Pa. St. 93, as well 
as many other cases that might be cited." 

The still later décisions of the suprême court of Pennsylvania hâve 
strictly enforced the rule that where parties hâve deliberately put their 
engagements in writing, without fraud, accident, or mistake in the 
exécution thereof, the writing is the only évidence of their agreement, 
and its terms cannot be added to or subtracted from by paroi évidence. 
Hunter v. McHose, 100 Pa. St. 38; Irvin v, Irvin, 142 Pa. St. 271, 21 
Atl. 816; Wodock v, Robinson, 148 Pa. St. 503, 506, 24 Atl. 73. In 
Hunter v. McHose, supra, the oiîer to show that the défendant would 
not hâve signed the agreement except for the contemporary verbal 
understanding was treated as inadmissible; and, most plainly, if such 
an allégation opens the door for paroi évidence, the salutary rule which 
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is intendéd to préserve the sanctity of written cou tracts would be elud- 
ed without dlABculty, and practieally abrogated. 
Let k dècree be drawn dismissing the bill of complaint, with costs. 



SAYERS et al. V. BURKHARDT et al. 

(Circuit Court of Appeals, Fourth Circuit. Februàry 1, 1S98.) 

No. 222. 

1. EQUITT JUHISDICTION — SbTTINO ASIDK FrAUDULENT DECKKE — EBMOVIN& 
CliOUDFKOM TiTLB. 

Where the purpose of a bUl Is to set aslde as fraudulent Judlclal proceedings, 
to déclare deeds madé in pursuance thereof nuU and void, and to free complain- 
ants' laûds from the lien of certain taxes, and of the claim of forf eiture 
declaréd in such proceedings, It is not ûecessary to allège that complainants 
were In possession of the lands at the time of Instituting the suit, to give a 
court of equity jurisdlction. 
S. Entkt OE Lands fob Taxation — Forfbituke of Lands Sold fok Taxes. 

Where lands bave been purchased by the state at tax sale, they cannot be 
forfeited for nonentry oh the land booka for taxation, under the statute of 
West Virginia, which provides that lands so sold shaU not thereafter be en- 
teredfôr taxation unless redeemed. , 

3. Suit TO Set Aside Degree Obtainkd bt Fraud— Jurisdtction. 

A suit to set aside a decree because of conspiracy and fraud in procurlng it 
need not be brought In the court whlch rendered the decree, but may be in- 
stituted in any court havlng jurisdiction 6î the subject-matter' and the parties. 

4. Soit to Set Aside Judicial Sale — Lands Forfeited— Lâches. 

Complainants' lands were sold as forfeited for nonentry for taxation in Oc- 
tober, 1885, and biU to set aside the proceedings as fraudulent was filed in De- 
cember, 18S9. They had never abandoned their ciaiffl to the land, but con- 
tinued to assert it. It was not shôwn that défendants had taken possession 
of, or exercised acts of ownership over, any part of the land. Held, that 
there was no lâches. 

Apt)earf j'om the Circuit Court of the United States for the District 
of West Virginia. 

T. W. Chapman and Okey Johnson, for appellants. 
P. W. Strother and Malcolm Johnson, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. This is an appeal from a decree rendered 
on the Ist of September, 1896, by the circuit court of the United 
States for the district of West Virginia, by which it was held that 
the complainants below had title to the 17,850 acres of land men- 
tioned in their bill ; that the proceedings referred to therein, insti- 
tuted in the circuit court of McDowell county, W. Va., by the défend- 
ant H. C. Auvil, as commissioner of school lands for that county, 
against a tract ôf 320,000 acres of land granted by the eommonwealth 
of Virginia tb'Kobert Morris by patent dated March i, 1795 (and 
against the lands ofthe complainants), were null and void; and alao 
that the deeds made under certain decrees enterêd in said proceed- 
ings were dlouds upori the title to complainants' land, which should 
bo aud wer^ removed, because such coaveyances were void and inop- 
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erative. Complaînants' bill charges specifically that tte proceed- 
ÏDgs instituted by said school commissioner were fraudulently con- 
ceived and prosecuted, and its object was to déclare them void be- 
cause of sucb fraud, and thereby restore complainants to the enjoy- 
ment of their property, free from the embarrassment occasioned by 
the decrees and deeds alleged to be the resuit of said unlawful pro- 
eeedings. The record is most Voluminous, and contains much that 
is f oreign to the mattei*s really presented by the pleadings, which has, 
we fear, tempted counsel to discuss many interesting propositions 
of law relating to land titles which are not essential to the disposition 
of this case. As we find the matter, the questions to be decided are 
few, and far from being intricate. 

The flrst question presented by the assignaient of errors is as to 
the jurisdiction of the court. Appellants insist that the court below. 
as a court of equity, had no jurisdiction of this case, for the reason 
that it was not alleged in the bill that the complainants were in pos- 
session of the land referred to therein at the time of the institution 
of this suit, the appellants claiming that such allégation was neces- 
sary, as the object of the suit was to remove clouds from the title 
to said land, caused by the existence of the proceedings and deeds 
mentioned. In the first place, this is a misconception of the scope 
of complainants' bill, for its évident purpose was not only to remove 
said clouds from their title, but also to set aside as fraudulent cer- 
tain proceedings had in the circuit court of McDowell county, W. 
Va., to déclare the deeds made in pursuance thereof null and void, 
and to decree that complainants' lands should be held by them free 
from the lien of certain taxes and of the claim of forfeiture set up 
in said proceedings. It is alleged in the bill that George J. Burk- 
hardt died eeised and possessed of the land proceeded against, and 
that the complainants are his légal heirs. In suits of this character 
such allégations are sufHcient to give a court of equity jurisdiction, 
for under such circumstances, where fraud is charged, or the cloud 
is caused by a tax deed, the remedy at law is not plain, adéquate, 
and complète. This ground of equity jurisdiction and this rule of 
procédure is now so well established that it will not be questioned 
by this court, particularly concerning suits having référence to 
deeds made under the provisions of the West Virginia statutes refer- 
ring to forfeited and delinquent lands in that state. Gage v. Kauf- 
man, 133 U. S. 471, 10 Sup. Ct. 406; Goal Co. v. Doran, 142 U. S. 
417, 449, 12 Sup. Ct. 239; Rich v. Braxton, 158 U. S. 375, 406, 15 
Sup. Ct. 1006; Harding V. Guice, 42 U. S. App. 411, 25 G. C. A. 352, 
and 80 Fed. 162; Christian v. Vance, 41 W. Va. 754, 24 S. E. 596. 

The next assîgnment of error relates to the finding of the court 
below that the complainants had tîtle to the 17,850 acres claimed 
by them in their bill, appellants insisting this was error, for the rea- 
son that the record shows complainants' title to the same had been 
forfeited to the state of West Virginia for nonentry upon the land 
books for taxation for the years from 1877 to 1881, inclusive. But 
it is apparent from the record that the land could not hâve been for- 
feited for nonentry for those years for the reason that the same was 
purchased by the state at a tax sale in the year 1877, and could aot, 
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therefore, hâve lawfully been upon the land books for said years, 
as the statute relating to that subject requires that lands so sold shall 
not thereafter be entered for taxation unless redeemed. Under such 
circumstances the question was not one of forfeiture, but of rédemp- 
tion, which the court below properly found in favor of complainants. 
Land will not be declared forfeited for nonentry in cases where the 
statute law provided that it should be omitted f rom the land books. 
It also appears from the proceedings that the 17,850 acres claimed by 
complainants were originally part of the 320,000 acres patented, as 
before mentioned, to Robert Morris, and it is certainly clear that pro- 
ceedings by the school commissioner against said larger tract for its 
sale as forfeited under the West Virginia statutes should not be 
permitted to affect the title to the smaller tract, particularly when 
the latter had been placed upon the tax books as a separate tract, 
and purchased by the state as delinquent. Cook v. Lasher, 42 U. 8. 
App. 42, 19 C. G. A. 654, and 73 Fed. 701. 

While we are clearly of the opinion that the proceedings in the 
circuit court of McDowell county concerning the laad in controversy 
were not authorized by law, still the jurisdiction of the circuit court 
of the United States, for the district of West Virginia did not dé- 
pend upon that fact alone. An independent suit, the object of which 
is to setaside a decree because of conspiracy and fraud resorted to 
and practiced in procuring the same, is not necessarily required to 
be brought in the court where said decree was rendered, but may be 
instituted in any court of compétent jurisdiction. In this case the 
citizenship of the parties, the amount in controversy, and the real 
estate affected were such as to give the court below jurisdiction. In 
this connection it is also proper to remark that said proceedings in 
the circuit court of McDowell county were instituted prior to the 
passage of the West Virginia act of March 18, 1882, which provided 
for summoning persons having an interest in the land claimed to be 
forfeited. Consequently such proceedings were administrative, and 
not judicial; the right of appeal did not exist in favor of any of the 
claimants of said land, and they are not barred because of said suit 
from asserting their title in any proper proceedings before a court 
of compétent jurisdiction. McClure v. Maitland, 24 W. Va. 561 ; 
Auvil V. laeger, Id. 583; McClure v. Mauperture, 29 W. Va. 633, 2 
S. E. 761: Cunningham v. Brown, 39 W. Va. 588, 20 S. E. 615; Ck)ok 
V. Lasher', 19 C. C. A. 654, 73 Fed. 701. 

The only remaining question to consider is that of lâches. The 
land claimed by the complainants was sold as forfeited at the October 
term, 1885, of the circuit court of McDowell county, and the bill was 
flled in the court below in December, 1889. The claim is now made 
that the delay in instituting this suit constituted lâches on the part 
of complainants. There is no regular rule by which this question 
can be determined, and each particular case must be decided on the 
facts found therein. In this case there is no évidence that the com- 
plainants ever abandoned their claim to the land; on the contrary, 
they continued to assert it. Nor is it shown that the défendants 
ever took possession of the same, or of any part thereof, or that they 
ever exercised any acts of ownership concerning it. There has been. 
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therefore, no acquiescence on the part of the complainants in the 
assertion of rights adverse to them by the défendants, and we do 
not think that the delay has been such as to render stale, in a court 
of equity, their claim for relief from the cloud caused by fraudaient 
deeds. We find no errer in the decree appealed from, and it is af- 
firmed. 



HOLLY V. DOMESTIC & FORBIGN MISSIONARY SOO. 

(Circuit Court, S. D. New York. Marcli 1, 1898.) 

1. Trusts— MoNBY Whongfully Paid Out— Recovebt by Fkbe Owner. 

Money intrusted to anotlier, and by tiim wrongîully paid out, may be 
recovered by the true ovrner, so long as it is traceable, if its possession, with 
llability of Its recovery, bas wrought no dlsadvantage to those to wliom It 
has been paid. 

3. Thacing Money in Hands dp Innocent Holdek — Bubdkn of Peoof. 

PlaintlfE intrusted money to another, ■who deposlted it in bank in hls own 
name, wlth funds of hls own, and afterwards paid a legacy to défendant 
by check on sald bank, after the payment of whieh a considérable balance 
still remained to bis crédit. Held that, in the absence of proof to the con- 
trary, such balance would be treated as a part of plalntifC's money, and 
he could only recover the residue. 

8. Election ov Remédies— Money Wrongfully Paid Out— Attempt to Re- 
cover from WronqdOer. 

An unsuccessful attempt to recover from the wrongdoer money paid out 
in breach of a trust is not such an élection of remédies as will bar a recovery 
against one to whom it has been paid, in the absence of circumstances cre- 
atlng an estoppel. 

Arthur M. Burton and Cephas Brainerd, for plaintiff. 
Julien T. Davies and Herbert Barry, for défendant. 

WHEELER, District Judge. Henry C. Thompson was a lawyer 
and real-estate agent in Philadelphia, and was an executor of the 
estate of James Saul, of Philadelphia, and had in his hands as such 
about |15,000, devised and decreed to the défendant, of New York. 
The plaintiff gave him a check for |12,000, and a receipt for |200 ad- 
vanced, to pay for a house which the plaintiff had bargained for. He 
immediately deposited the check in another bank, where he had about 
$4,000 more, gave his check on that bank to the défendant for $15,- 
577.54, and took a recçipt as "from executors estate James Saul," for 
that amount, without further spécification. When the plaintiff leamed 
where his money had gone to, he demanded it of the défendant, and 
brought this suit to reach it. 

Principles adéquate for the décision of this case are found, as under- 
stood, in Wilson v. Smith, 3 How. 763, and National Bank v. Insurance 
Co., 104 U. S. 54. In the former case the défendant had collected a 
draft belonging to the plaintiff, received from a person who had 
received it from the plaintiff, and eredited the proceeds to the per- 
son from whom the défendant received it on an account before due, 
without any knowledge that it belonged to the plaintiff, or did not 
belong to him. The plaintiff there was held to be entitled to recover, 
at law, beeause the money belonged to him, and no new transaction had 
arisen between the défendant and the one from whom he received it 
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but the creiiting of it ôathe previoùs<idebt. Tbe défendant hère îs 
in the same siituation in respect to tliis money, except that the money 
was delivered in breach. of trust, which is no betterment. In tlie latter, 
after a thorough examïnation of the cases, money is said to be recover- 
able by the true owner «o long as it is traceable, and its possession, 
with liability of its recovery, bas wrought no disadvantage. 

Thompson had, with the plaintifl's check of $12,000, an apparent 
crédit in the Union Trust Company of |17,158.60, and drew one check 
of |42 and' finother of f 50 on the same day that he drew the check for 
the défendant; but whether either orboth before or after that one 
does not appear, but, if after, he had an apparent crédit not drawn 
against ôf ;|17,066.60, which would leave $1,489.06 after that check of 
$15,577.54 was drawn, and which might as well be a part of the plain- 
tifE's as of any other money, and that amount of other money as well 
drawn against as the plaintiff's. But, if ail was so, the check must 
hâve been drawn against at least $10,326.94 of the plaintiff's money. 
Afterwards but $104.35 was deposited, and a check of $507.58 was 
drawn, and, with thèse two checics of $42 and $50, paid before the check 
to défendant was paid; and after that was paid a balance of $885.35 
was left to the crédit of Thompson. Thèse checks may as well bave 
been paid ft-om, and this balance as well left of, the plaintiff's as any 
other money, and, so reckoning them ail, there still remains $10,028.82 
of the money that went to the défendant which came directly from, 
and belonged to, the plaintiff. This tracing accords to the défendant 
fuU advantage of the fact that neither monéy itself nor bank crédit for 
money has any earmarks; and puts upon the plaintiff the burden of 
showing what of his money must actually hâve come into the hands 
of the défendant, by allowing for ail that, from want of earmarks or 
confusion of crédits, may hâve in any manner gone elsewhere. In 
National Bank t. Insurance Co., 104 U. S. 54, Mr. Justice Matthew» 
said, at page 69, in giving a reason for a dissent of Sir George Jessel, 
M. E., from Lord EUenborough : "For equity will follow the money, 
even if put into a bag or indistinguishable mass, by taking out the 
same quantity; and the doctrine that money has no earmark must be 
taken as subject to the application of this rule." 

The plaintiff, before learning where his money had gone to, under- 
took by légal proceedings to collect it of Thompson. This is claimed 
to be such an élection ôf rights or remédies as to prevent recovery of the 
défendant aftët-wards. The défendant does not appear to hâve been 
induced by that to do, or leave undone, anything otherwise than was 
done; or to hâve been in any way affected by that course which, if it 
had been successful, would hâve been advantageous to the défendant. 
In National Bank v. City Bank, 103 U. S. 668, the plaintiff sought to 
recover for negligently delivering wheat to an elevator belonging to 
A. F. Smith & Co., drawers of drafts secured by bills of lading, which 
was followed and partly reeovered after it had been drawn ont of the 
elevator and forwarded to others. As to this Mr. Justice Miller, in 
delivering the opinion of the court, said: 

"Some question is mnde in the argument as to the effect of proceedings taken 
by plaintiff to recover tlie wheat or its value of parties who bought or received 
It from A. F. Smith & Oo. It is only necessary to say, if the jury shall be of 
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opinion that défendant was négligent in delivering the wheat to A. F. Smith & 
(jO., It is responslble to plalntifC for the amount of the unpaid drafts, less any 
sum not actually recovered from others." 

Hère the plaintifl recovered notiling of Thompson, and there is noth- 
ing to be deducted. 

Some suggestion is made that this was received as a charitable be- 
quest, ànd so applied that it had gone beyond reach, and cannot be re- 
covered. But the défendant bas not shown that this particular money 
bas been applied to any particular purpose as coming from Saul, or 
otherwise than as it would use its gênerai funds in furtherance of its 
objects, nor that any of this particular money was applied to any of its 
purposes. As the défendant retained the money after notice that it 
was the plaintiff's, and claimed by him, interest upon it follows from 
that time. Decree for plamtiff for |10,028.82, with interest 



JOUEOLMAN et al. v. EAST TENNESSEE LAND CO. et al. 

(Circuit Court of Appeals, Sixth Circuit February 8, 1898.) 

No. 381. 

ApPEAL— ItfODIFICATION OF DECEBB APTER TbRM. 

An appellate court has no power, after the end of the terni at which Its 
decree is rendered, to modlfy the same on motion, in respect to the costs. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

On motion for an order to correct the decree and mandate. 

Léon Jourolman, for the motion. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVEEENS, District Judge. In this case the final decree of this 
court, reversing that of the court below, was entered May 10, 1897. 
36 C. C. A. 23, 80 Fed. 604. The pétition for rehearing was denied 
July 6, 1897. The decree at the circuit was entered on the mandate 
on August 2d following. By the decree of this court the reversai was 
in terms with costs, without more, and this was the form of the man- 
date. This left the question of the costs in the court below subject to 
the power of that court. Costs were not hère decreed to the com- 
plainants. Motion is now made in this court for an order modifying 
the decree and mandate so as to award the costs in the court below to 
the conjiplainants. The motion must be denied. The term at which 
the decree hère was entered had expired before the entry of this motion, 
and the control of the court over it had terminated. If the com- 
glainants cqnceived that the decree was not such as they were entitled 
to, it was their privilège to make seasonable application for such mod- 
ification as would remedythe supposed defecf. Not having availed 
themselves oif this right, and having suffered the term to lapse, they 
hâve now no standing for the présent application. 
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UNITED STATES v. COAL DEALERS' ASS'N OF OALIFORNIA et al. 

(Circuit Court, N. D. Callfornla. January 28, 1896.) 

Nô. 12,539. 

1. MoNOPOLiKS — Anti-Teust Law — Rbstrainino Ordkb. 

Under section 4 of the anti-trust law of July 2, 1890, a resti-alning order 
may be Issued without notice, under the clrcumstances sanetioned by the 
establlshed usages of equity practlce In other cases. 
8. Parties in Equity— Uninoorporated Association. 

In a suit in equity to rçstrain an alleged unlawful combination acting as 
an unincorporated association, It is sufflclent tliat the association, together 
with a large number of Its members, as indlvlduals and offlcers of the asso- 
ciation, are made parties défendant. 

3. Monopolies— CoMBiNATiONS in Rbstbaint of Trade— Anti-Trust Law. 

Under the anti-trust law of July 2, 1890, a contract or combination which 
imposes any restraints whatever upon Interstate commerce is unlawful; and 
It is immaterial whether or not the restraint is a fair and reasonable one, or 
whether it bas actually resulted in Increasing the price of the commodity 
dealt In. 

4. Same— Interstate Commerce. 

Where coal is brought from other states and foreign countries to a certain 
city by iinporters and dealers, who, by a combination with a local coal dealers' 
association, regulate the retail priées arbitrarily, and provide against free com- 
pétition, such combination is one in restraint of intarstate commerce, in the 
meaning of the act of 1890. 

In Equîty.; 

Bill by the United States against the Coal Dealers' Association of Oalifornia 
and the members of the association, and against Charles R. Allen, Central Coal 
Company, R. D. Chandler, George Fritch, J. C. Wilson & Co., Oregon Improve- 
ment Company, Oregon Coal & Navigation Company, W. G. Stafford, trading as 
W. G. Stafford & Co., E. Dunsmuir's Sons, John Rosenfeld, Louis Rosenfeld, 
and Henry Rosenfeld, partners, trading as John Rosenfeld Sons. The bill is 
brought to secure the dissolution of the Coal Dealers' Association of California, 
and to set aside an agreement between the said association and the other défend- 
ants, relating to the sale of coal in the city and county of San Francisco, alleged 
to be in restraint of trade and commerce, in violation of the act of July 2, 1890, 
and for an. injunction restt'aining the défendants from further agreeing, com- 
bining, conspiring, and acting together in maintaining rules and régulations and 
rates and priées for coal brought from British Columbia, Washington, and Oregon 
to San Francisco, for domestie purposes as fuel. 

H, S. Poote, U, S. Dist. Atty., and Alfred L. Black, Sp. Asst. U. S. 
Atty. ; 

R. Y. Hayne and William Craig, for respondents Coal Dealers' 
Ass'n of California, Oregon Coal & Navigation Co., W. G. Stafford, and 
R. D. Chandler. 

James T. Boyd ànd W. H. Fifield, for respondent R. Dunsmuir'» 
Sons. 

W. S. Goodfellow, for respondents Central Coal Co., John Rosen- 
feld, Louis Rosenfeld, and Henry Rosenfeld, partners trading as John 
Rosenfeld Sons. 

John A. Wright and George R. Lukens, for respondents J. S. Wil- 
son & Co. 

T. C. Coogan, for respondents Charles R. Allen and George Fritch. 

MORROW, Circuit Judge. This is a bill in equity, brought by the 
United States attomey, upon the authority of the attorney gênerai, in 
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the name of thé United States, against the Coal Dealers' Association of 
California and the members of the association and certain firms and cor- 
porations doing business in San Francisco, for the purpose of dissolving 
the Coal Dealers' Association, as an unlawful combination, and to set 
aside ah agreement between tiie said association and the other défend- 
ants, alleged to be in restraint of trade and commerce, in violation of the 
act of congress entitled "An act to protect trade and commerce against 
unlawful restraints and monopolies," approved July 2, 1890. It is al- 
leged in the bill that the Coal Dealers' Association and the oiHcers and 
members thereof are an unincorporated organization, composed of 
retail dealers in coal, résidents in the city of San Francisco, and of 
miners and shippers of coal, who are résidents of and are carrying on 
business in the city of San Francisco; that R. Dunsmuir's Sons are 
the agents and largely interested in and control and import coal 
from the Wellington colliers of British Golumbia, from which comes 
a large part of the coal shipped from British Columbia; that R. D. 
Chandler is a wholesale coal dealer in the city of San Francisco, and 
imports and brings and deals in and sells coal brought from the 
state of Washington; that J. G. Wilson & Co. deal in coal brought 
from, British Columbia; that the Oregon Coal & Navigation Com- 
pany own coal mines in the state of Oregon, and import and bring 
coal to the state of California from said mines, and sell the same at 
wholesale; that W. G. Stafford & Co. import aad bring coal from the 
state of Oregon; that the défendants and their associâtes comprise 
ail the wholesale dealers who handle, bring, and import, and sell coal, 
used in San Francisco for domestic purposes as fuel; and that the 
said défendants, combined together, can absolutely control the price 
chargëd for coal for domestic purposes as fuel at said city of San 
Francisco, by reason of the fact that San Francisco is located at such 
a distance from ail coal mines, other than those controlled by the 
défendants, that the rates of transportation are prohibitory, and 
make it an impossibility to import or bring coal as fuel for domestic 
purposes from any place or places or mines other than the mines 
owned, c^erated, and controlled by the défendants, or some of them ; 
that ail the coal mined in the state of California that is used as fuel 
in said San Francisco is owned and controlled by the défendants, or 
some of them. The bill further allèges that the city of San Fran- 
cisco is a city of 290,000 population and upward; that the inhabit- 
ants generally use coal as fuel for domestic purposes, and that it is 
to them one of the prime and common necessaries of life; that they 
use, as fuel for domestic purposes, about 800,000 tons of coal an- 
hually, of which amount more than 700,000 tons are mined in British 
Columbia and in the states of Oregon and Washington, and imported 
and brought to San Francisco; that the small percentage of about 
50,000 tons is mined and produced in the state of California; and 
that this domestic product has no practical effect on the market price 
of coal in San Francisco. It is further alleged that in the year 1895 
there were in the city of San Francisco divers and numerous persons 
engaged in the retail coal business, supplying coal as fuel for domes- 
tic purposes to the inhabitants of said city; that said coal came, 
in large part, through the agency of the dealers mentioned in the 
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bill, from British Oolumbia, the state of Washington, and the state 
of Oregon; tîiat the retail dealers, in combination with certain whole- 
sale dealers and importers of coal from British Oolumbia, and those 
bringing coal from the states of Washington and Oregon, and other 
dealers mentioned, with intent to form a contract, trust, and con- 
spiracy in restraint of the trade and commerce between British Co- 
lumbia, the state of Washington, the state of Oregon, and the state 
of California, and with intent to miojQopolize, and to attempt to mo- 
nopolize, and combine and conspire to monopolize, the coal trade 
and commerce between British Oolumbia, Washington, Oregon, and 
California, to the extent of the coal used in the city of San Francisco 
as fuel for domestic purposes, did associate themselves together in 
the state of California, and on the llth day of September, 1896, 
adopted a constitution and by-laws, the provisions of which are set 
out in full in the bill. For the présent purpose, it will only be neces- 
sary to notice the following articles and sections: 

Constitution. . 

"Article 1. Tltle and Object. (a) The title of thls organization shall be the 
'Coal Dealers' Association of California,' with pripçipal place of business in San 
ETancisco. (b) It shall hâve for its object the fumishing of Information to its 
members as to sales of coal made by Wholesale dealers to the retail dealers, and 
by retail dealers to consumers, and also the names of any dealers who hâve 
been gùilty oif violating any of the rates or rules made from time to tijne by 
this organization, and the furnishing of as complète a llst as possible of deljn- 
quent consumers, and such other matters as may be decided upon. 

"Art. 2. What Constitutés a Dealer, (a) Any person who engages in the 
sale of coal as regular business, buying to sell again, who shall own and pperate 
a yard, lîeeping an office, and dispiaylng a sign, shall be regarded as a retail 
■dealer, (b) Ail miners and shippers shall be ellgible to merobership In this asso- 
ciation, provlded such miner and sbipper shall not malie a practiee of selling 
•coal, at retail, at less priée than the retail dealers." 

"Art. 4. Fées— Dues— Assessments. (a) The admittance fee for membershlp 
shall be two hundred (200) dollars, and must invariably aceompany the appli- 
cation, (b) The amount of dues shall be flfty cents per month, payable quarterly 
In advance, and to date from the first day of the month following the month In 
which the member was admîtted. (c) Assessments may be leyied by a two- 
thirds vote of the members présent at a regular meeting, but only In such cases 
when the Interests of this association as a business soelety require it. (d) No 
iassessment shall be levied unless it Is expressed in the notice of meeting that 'a 
resolution to levy an assessment will be introduced.' " 

"Art. 6. Fallure t» Fay Dues, Assessments, or Fines— Charges— Eight of Appeal'. 
<a) If any merbber shall neglect or refuse to pay the monthly dues and assess- 
ments as provlded in the constitution and by-laws of this association wlthin three 
days after the same hâve Iwcome due, he or they shall no longer be consJdered 
members of this association, or participant In its beneflts, and shall surrender 
certificate of membership; but a wrltten or printed notice mpst be sent, at the 
expiration of said time, to ail those members who are delinqùent^ and may be 
rcinstated within ten days thereafter by paying in full aU dues.'' 

By-Laws. 
"Sec. 3. Officers and Their Duties. * *, * (c) The secretary, prior to tak- 
îng hi.s office, shall be required to give a "bond, for the faithful performance of 
bis duties, in the.sum of oné thoùsand (liOOO) dollars, withi two surettes quall- 
fying for the sum of tive hundred (500) dollars each, and satisfactory to the 
board of directors. Ile shall coUect ail dues, issue ali communications, notices, 
and ofher correSpondence not provlded for. He shall iceep a regjster of ail 
members of thé association, together with a regular set of books for the proper 
€onduct of business; réceive ail moneys due thé associatioB, and pay the same 
iOyer to the trç^surer; sign ail prders on the treasurer for the payjnent of such 
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bills as may'be approved bj|' à majorlty of the finance and cértificate piirchasing 
comtnittees. He shall keep a record, in a book provlded ïor the purpose, of 
ail trarisfers of certificates Of membership; be the custodian of ail propertles 
of the association; receive aiU charges made of violation of the card rates and 
rùles, and refer the same to the grieyanee committee for action, after using due 
diligence in seciïrïng such facts in the case as possible. He shall dévote his 
entlre time to the aasoCiation, and under no circumstances la he allovyed to be 
associated in any manner wlth any other business. He shall, on receipt of find- 
ings of the grievanee committee, notif y the Wholesale dealers of such report, 
ànd request, in wtltlng, that they impose the penalty for such violation. His 
compensation shall be fixed by the board of directors. * * * 

"Sec. 4.; Standing Committees. (a) A grievanee committee consisting of three 
persons shall be appointed by the président, from the board of directors, on the 
first Monday of every month, to serve without compensation until the flrst 
Monday of the following month, or lihtil their suecessors are appointed. They 
shall assemble whenever requested to do so by the secretary, and receive and 
investigate ail charges of violation of card rules or rates preferred against any 
coal dealer or agent in the ci'ty and county of San Francisco, and report their 
findlrsgs to the secretary. They shall hâve the power tO flx the time limit for 
the payment of any fines imposed by them. * ♦ *" 

"Sec. 9. Advertising, Circulars, etc. (a) Dealers in advertising coal are not 
permitted to state priées without adding the names of coal to be had for the priées 
named; both names and priées to correspond exactly wlth those on rate card. 
(b) Any circulars, posters, dodgers, cards, or signs conflicting with the card 
rates or rules displayed, found on the streets or circulated in any manner what- 
soever, shall subject the dealer or agent, who caused their distribution, to 
the penalties, as are provlded in section 13 of thèse by-laws for selling coal In 
violation of card rates or rules. 

"Sec. 10. ,Two or More Yards. A member having two or more yards cannot 
dispose of his cértificate of membership In the sale of one yard, and retain his 
membership In the association. 

"Sec. 11. New Yards. Any member opening a new yard or yards after June 
14th, 1895, in addition to the one that secured his admission in the association, 
shall be liable for an additional two hundred (200) dollars admlttance fee and 
monthly dues for each yard so opened, in order for such yard or yards to partlci- 
pate in the benefits of the association. 

"Sec. 12. Standard Rules and Weights. (a) No dealer shall give more or less 
than 100 pounds to 1 sack; SOOpounds to 5 saeks, or % ton (short); 1,000 pounds 
to 10 sacks, or % ton (short); 2,000 pounds to 20 saeks, or 1 ton (short); 2,240 
pounds to 1 ton (long), (b) AU long tons must be delivered in bulk. Names of 
coal must appear on bill exactly as they read on rate card. A load of coal 
delivered in bulk shall be per ton of 2,240 pounds. If handled after arrivai at 
customer's place, an additional charge of flifty cents per ton must be made. A 
ton of coal delivered In twenty sacks, and put in bin, shall be 2,000 pounds. No 
premlums or présents are permitted to be offered as Inducements for purchasers 
to buy coal. (c) Dealers shall be permitted to sell and deliver flfty pounds of 
coal at one-half card rates for one hundred imunds, but in no case shall they 
be allowed to sell coal in quantlties ranging between fifty pounds and one hun- 
dred pounds. 

"Sec. 13. Violations— Penalties. (a) If a dealer or agent, member or non- 
naember, be found guilty of selling coal la violation of the card rates or rules, 
he shall be subject to a fine of not less than ten (10) dollars nor more than one 
himdred (100) dollars for flrst offense, not less than twenty-flve (25) dollars 
nor more than two hundred (200) dollars for second offense; if a member of the 
association, be suspended and compelled to pay retail priées for third ofEense until 
restored to membership in good standing by the board of directors. » » ♦ 

"Sec. 14. Agreement. The following agreement between the Wholesale coal 
dealers, pf the city and county of San Francisco, Cal., and this association, is 
\\ereby embodied in this section, and made a part and parcel of the by-laws of 
this association: 

" 'This agreement, made this flrst day of June, A. D. 1896, by and between 
the Coal Dealers' Association of Oalifornia, an association, and the undersigned 
Wholesale Coal dealers, witnesseth: (1) That the purposes of this agreement are: 
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First, protection to consumers In recelvlng full amount and klnd of eoal pur- 
chased; second, protection to dealers In obtalnlng sufflclent margln to carry on 
a safe.bvislneas wlth Justice t» consumers. (2) That sald Wholesale dealers wlll 
not, npr wlll any or elther of them, during the continuance of thls agreement, 
sell coal at trade rates to any one not havlng an establlshed yard; nor wlll any 
or elther of them sell coal at less than card rates to consumers, except In such 
cases as may be provlded for by agreement among sald Wholesale dealers them- 
selves. (3) That sald Wholesale coal dealers hereby acknowledge the request 
of the Coal Dealers' Association of California, made to them on the sixth day of 
May, 1896, to charge one dollar ($1.00) per ton additional over présent trade rates 
for ail coal sold by sald Wholesale dealers, or any or either of them, to the 
retail dealers In the clty and county of San Francisco, who are not members of 
sald association, and hereby agrée to comply with said request, and will during 
the continuance of this agreement charge one dollar ($1.00) per ton additional 
over trade rates for ail coal sold to dealers carrylng on business iri said city and 
county who are not members of said association. (4) That upon recelvlng proof 
from the Cîoal Dealers' Association of the violation by any retajl coal dealer of 
any of the rules of business printed on the rate card Issued by said association, 
and belng satlsfled that the charge Is establlshed, said Wholesale coal dealers 
agrée, and each of them agrées, to, and will, charge the dealer so violatlng said 
rules or rule consumers' rates thereafter for coal, until sald retail dealer, if a 
member of said association, shall hâve been reinstated to membership in the 
Coal Dealers' Association of California by the vote of the board of direetors of 
said association, or, if not a member, until he shall hâve paid such reasonable 
penalty as may be Imposed upon hîm by said association. (5) That the follow- 
ing rules and rates shall be enfprced .during the continuance of this agreement: 
That rates at which coal shàll be sold (o consumers shall be as shown on the 
rate card issued from time to time by thé Coal Dealers' Association of California. 
A ton of coal delivered in twenty (20) sacks, and deposited in bln, will be 2,000 
pounds; and no more nor less than twenty sacks shall constitutfe a ton so de- 
livered. A ton of eoal delivered in bulk shall be 2,240 pounds. For coal in 
bulk handled after arrivai j^t place of delivery, an additional charge of flfty 
cents per ton shall be made, provided, however. If the handling after arrivai 
at place of delivery cbnsists only of shoveling or dumping coal in place of de- 
posit, no additional charge shall be made. AU long tons must be delivered in 
bulk. (6) That any member of the Coal Dealers' Association furnishing coal 
to another dealer who has.been duly adjudged by the Coal Dealers' Association 
of California guilty of violation of the rules or any rule of said association printed 
on sald rate card will hlmself sufCer the penalty Imposed by said association for 
violation of said rules. (7) That no member of the Coal Dealers' Association 
shall hâve the right to transfer his certiflcate of membership in sald association 
until ail indebtedness due to said wholesale coal dealers, or any of them, by the 
member of the said Coal Dealers' Association holding said certiflcate, shall hâve 
been paid, or until an adjustment between the debtor and credltors shall hâve 
been satisfactorily made by suCh debtor and credltors. (8) Thàt In the event of 
the discontinuance of business by any member pf said Coal Dealers' Association, 
and his failure to promptly settle his indebtedness due to said wholesale coal 
dealers, or any of them, then said Coal Dealers' Association shall hâve the right 
to déclare such delinquent member's certiflcate forfeited to said wholesale coal 
dealers parties hereto, who are his credltors. That the sald wholesale coal deal- 
ers for whose beneflt sald forfeiture takes place shall hâve the right to sell said 
membership certiflcate, and, upon the sale thereof, shall apply the proceeds of sale 
to the payment of the claims of the wholesale eoal dealers parties hereto, holding 
claims against such delinquent member. That, after the application of the pro- 
ceeds of such sale to the payment of the claims of said wholesalers, any surplus 
remalning shall be paid to the delinquent member. (9) And, In the event of a 
sale of his business, wholesale dealers shall décline to fumish coal to his suc- 
cessor, at the discrétion of the association's direetors, until the seller has paid 
ail bills due by him to the wholesale dealers, who are parties hereto. (10) That 
this agreement does not apply to steam, hôtel, restaurant, or church trade, nor 
to sucli trade as must be, necessarlly, reserved by wholesale dealers as a means 
of protection to steam trade, and ref erred to in section 2 of this agreement. (11) 
That this agreement shall continue in full force and effect for the period of two 
years from date hereof, and shall apply only to sald wholesale coal dealers and 
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tetafl coal dealers carrylng on business wlthin the city anû cou^ity of San Fran» 
cisco. ,"■' ^ ,";■.' , '"'..".", 

" *In witness whereof, the parties tièreubto set thelr haiidsj tlie day and year 
flrst above wrltten, said Coal Dealers' Association si^ning by Its président and 
secretary, thereunto authorized by resplutioi^ of saifl assbciatlon duly passed, 
and said Wholesale coaJ dealers slgning their respective names. 

"'[Signed] ' Coal Dealers' Ass^n of Califomla, 

" 'By P. Lynch, Président, 
" 'By E. K. Carson, Secretary, 
"'Charles K. Allen. 
•"Central Coal Co., 

" 'By J. J. McNamara. 
" 'R. t). Ghandler. 
* 'Geo. Fritch, 

" 'Per J. H(>mer Fritch, 
" 'C. Wilson & Co. 
" 'Oregon Improvêment Co., 

" 'John L. Howard, Manager. 
•"Oregon Coal & Navigation Co., 

," 'By C: M. Goodall, Vice Près. 
" 'W. G. Stafford & Co. 
" *B. Dunsmuir & Sons, 
*By 0. S. a^ouett.» 

"Sec. 15. Ageneles or Offices, (a) Any niember having agencles or offices 
other than those located at his yard, for the sale of coal, shall be compelled to 
hâve a certiflcate of memberShip for each of said agencies or offices, (b) In the 
event of the failure of any member'to secure a certiflcate of membership for 
eaçh agency or office, as referred to in paragraph (a) of tljis section, withln flve 
days after a" written notice shall bave been sent him by tte secretary, he 
shkll Immedlately cause the same to be closed, or subject himself to a fine of not 
less thàh ten (10) dollars nor more than one hundred (100) dollars for eadi 
agency or office that is Vînown to be operated by him or for his benefit. 

"Sec. 16. Sales to Nopmember, Dealers px Agents, (a) No member of this as- 
sociation shall be perinltted to sell dealers or agents, whô are nonmembers, coal 
for less than consumers' priées. ♦ * •" 

The bill further allèges that the coastitution and by-laws, since 
their adoption, hâve been, and now are, in full force and effect, save 
a,s amended by making the fee of membership |500 instead of |200, 
as is provided in article 4 of the constitution, andiby amending sub- 
division 3 of the agreement, set out in section 14 of the by-lavcs, by 
changing the words "one dollar (|1)" to "two dollars {|2)," where 
the same appears in said paragraph, and by changing the schedule 
of rates f rom time to time, so that the schedule of rates and rate card 
are as set fprth in the bill. The ternis of the agreement between the 
Ooal Dealers* Association and the importera and Wholesale dealers 
in coal, as set forth in the by-laws of the Coal Dealers' Association, 
are made the subject of still further allégations of combination, con- 
spiracy, and confédération between the cqal dealers in the establish- 
ment and maintenance of arbitrary rates for coal in. San Francisco, 
and in depriYing the résidents of San Francisco of the beneflts of 
free compétition between owners, importera, and dealers in coal 
from British Columbia, Washington, and Oregon, whereby the trade, 
tralSc, and commerce in this article has been monopolized and re- 
Btrained, and dealers in coal who hâve been pefused or.were unable 
to become members of the Coal Dealers' Association hâve been com- 
pelled to desist from said business, and hâve been restrained ; f rom 
c^rrying on their trade, business, and dealing in coal in the city of 
85 F'.- 17 ' : , . 
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San 'B¥liiifisfc!6 ïirôùgbt frèiii' BritiSh Oôlumbià, Washingtoû, ând 
Qr^pn, ; i^^ÇiPca-yer of the biJI is that tbe Cog.1 Deal^çs' Association 
be digsolve45 and that the agreement between said association and 
the wholeâale dealers be set asidé; and that the défendants be en- 
joinedj and,pEp]bibited frëiû'turther agreeing, combining, cohspiring, 
and àctiing ÎOgètJier to maintàin ruies and régulations ahd' rates and 
priées jEoriCOal bronght from' British Oolumbia, Washington, and Ore- 
gon to San Francisco, for'demestifc)purposes as fuel, to hinder trade 
and commerce between said .'.States and foreign countries; and that 
ail and eacli 6f fhem bè èi^joined and prohibited from entering and 
continuing in the combination,. association, and conspiracy to deprive 
the people of the city ofSàil Francisco of such facilities, rates, and 
priées for coal brought ffQm Britisb Oolumbia, Oregon, and Wash- 
ington to, the city of San 'Francisco, in the state of California, as 
wil] be afforded by free.and unrestrained compétition between the 
ownèrsi operators, impôrters, and dealers of said coal used from said 
places in said city of San JÉ'ranciscp, for domestic purposes as fuel; 
and that ail and each cf s^id' défendants be enjoined and prohibited 
from agreeing, combining, ,a^d consp|ring and acting together to 
monopolize,, or attempt to monopolize, said trade apd commerce in 
coal between said states of Oregon, Washington, California, and 
sàid foreign Country of British Oolumbia ; and that ail- and each of 
saîd défendants be' en joifteà àn'd priàMl^ited from agrèeirlg, combin- 
ing, and conspiring and acting toge^^i^r to prevént.eàch and any pf 
tbeir aissociation from importing^rdealing, and deliyering coal from 
British Oolumbia, Washington, and Qregon to thecity of San Fran- 
cisco; 'ètateof Oaliforiii^, a:iï4 f^orh deiàlihg in the trade ànd commerce 
of the samle between said states ahd sàid fprçign cpuntry at sucl^ 
rates as shall be flxed by each of said défendants acting independ- 
ently aïid separktëly' on ite own bèhalïl*- 

Two afSdaTits supipèrting the màterM 'allegatidnâ of the bill 'w'ere 
flled with'the bill on Décember 16, 189^. One of thèse, made by a 
retail coal dealer in San F^râncisco, who îâ nôt a member of the Ooâl 
Dealers' Associati oh, alleged, amcing other things, that, by reason 
of the faèt that tlie constitution aM by-laws ôf thé Goal Dealers' 
Association ahd the agi*dement between the whdlésale dealers and 
sàid association prohibited the salé to hiïii of coal brought from 
Washington, Oregon, aid British 'GÀlumbia except at advance'd 
pricës, he had bèen greatly rëstrained and hindéred in his déalîngs. 
Upon thiS showing; the court issiiéd an order requiring the défend- 
ants tOBhoTV cause, oii'tiié fltst Mbûdày în Janttary, 1898, tvhy an 
ihjutièfâon should not belissùed, as prayed for in the bill, peùdïng 
the litigation, ahd in thé* meantime the défendants were restreilnèd 
and prohibited from charging or collécting from persons engaged in 
the rêtaiî côâl trade in the city of San Francisco à price in exeess 
of the same charged ahd collected frotn mëmbers of the Coal Dealers' 
Assocîatiôh for like' purtiases, in quantity and quality, of coal irn^ 
portëd or brought from British Oolumbia, and from the statés of 
Washington and Oregon. On Dëcëmbet 18, 1897, the défendants 
appëared épecially, and ihûVed to set aside the preliminary restraiû- 
ing ôMer, upon the grouiids that thé otàèP was made withoùt notice 
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to the défendants; that no irréparable injury had becn phown to 
be probable by reason of the conduct of the défendants 4ji the partiçu- 
lars in which they are sought to be restrained jin the preliminary 
restraining order, nor in aiiy particular; that the 'restraining order 
was net in accordance with the rules ot practiçe of this court in 
such cases; that the act of July 2, 1890, commonly kno\\'n as the 
"Anti-Trust Act," does not provide for any preliminary injunction or 
restraining order., The hearing of this motion was noticed for De- 
cember 28, 1897, ând afterwards continued to the first Monday in 
January, 1898, when it was heard at the same time with the order to 
show cause. The two matters will now be corisidered together. 
Section 4 of the act of July 2, 1890, provides as follows: 

"The several circuit courts of the United States are hereby ihvested with Juris- 
diction to prevent and restrain violations of this act; and it shall be the duty of 
the sevéral district attorneys of the United States, in their respective districts, 
under the direction of the attorney gênerai, to institute prQceedings in equity to 
prevent and restrain such violations. Such proceedings may be by way of péti- 
tion setting forth the qase and praying that such violation Shall be enjoined or 
othervcise prohibited. When the parties complalned of shall hâve been duly no- 
tifled of such pétition, the court shall proceed, as soon as may be, to the hearing 
and détermination of the case; and periding such pétition and before final decree, 
the court may at any time make such temporary restraining order or prohibition 
as shall be deemed just In the premises." 

Under section 718 of the Kevised Statutes, the court or judge is au- 
thorized, whenever notice is given of a motion for an injonction, to 
grant an order restraining the act sought to be enjoined until the dé- 
cision upon the motion, where there appeàrs to be danger of irré- 
parable injury from delay. In so far as the language of the anti- 
trust act differs from the provisions of the Eevisçd Statutes, it ap- 
peàrs to hâve been the intention of congress to protide a more direct 
and sùmmary proceeding in reaching the mischief which it was the 
purpose of the statute to remedy thaû had prevailed before under the 
gênerai rules of equity practiçe. I am therefore clearly of the 
opinion that, under section 4 of the anti-trust act, a restraining or- 
der may be issued by the court or judge without notice, under the 
circumstances sanctioned by the established usages of equity prac- 
tiçe. That practiçe réquires, as a gênerai rule, that notice of an ap- 
plication for a temporary restraining order, as well as for an injunc- 
tion, shall be given to the person against whom it is desired; but 
in very pressing cases, where the inisçhief sought to be prevented is 
serious, imminent, and irrémédiable, the courts will grant a restrain- 
ing order Mthout notice, and they will do so where the mère act 
of giving notice to the défendant of the intention to make the appli- 
cation might bf itself be productive of the mischief apprehended, by 
inducing him to accelerate the act in order that it might be completed 
before the time for making the application has arj^ived, Fost. .Fed. 
Prac. § 231. In the présent case thërë is no allégation in the bijl 
that thé rétail coal dealers or côàlçôn^T^mers of San Francisco, for 
whose béheflt it may ,b^ àssumed thé action iSjbroughtjWiïlrSuiBfec 
irréparable injury by delay; but thé anti-trust âct'dops not, in tehns, 
requirè' such a showihg to , justify thé court iii i^Sjuir^g. a rest^àming 
order, ànd ft may well be doubted.wliéther such à showing. would'be 
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î-equired eveh upder the gen'èr'àl ruies Of equity practîce in a case 
inToiving a question of m biioipbh/ and restraint of tràde. Barthet 
T. City of New Orléans, 24 IFéd. 563; U. S. v. Addyston Pipe & 
Steel Go., 78 Fed. 712, 716. It will not be necessary, however, to 
pâss definitely upon tnis qiiestion in this case, since it is my pur- 
pose to consider and. détermine, without further delay, the questions 
presented upon the order to show cause why an injunction should 
not issue pending thé litigation. But, before proceeding to that 
feature bf the case, there is a further objection to be noticed. 

It is contended that, as the Coal Dealers' Association is an unin- 
corporated company, it cannot be brought into court by making it 
a party défendant by that name. In equity, the action must be 
against the individuals comprising such an association; but there 
is this esception: Where the parties are numerous, some of them 
may be brought in as representing the whole association. The 
title of this case is against "The Coal Dealers' Association of Cali- 
fornia, and Ail the Members of Sald Association," and also against 
17 individuals, who are designated as "Members and OflScers of said 
Association." The returù of the marshal shows that ail thèse in- 
dividuals, hâve been served; that the président of the association 
has been served as an individual, and as président of the association; 
and he has appeared in the capacitj' of président in the aifidavit 
filed by hiin, as has also the secretary of the association. This, I 
think, is Sufacient, lihder the raie requiring sufficient parties, to 
represeht ail the adverse, interests in the suit 

In respônsé to thë order tp show cause, afladavits hâve been in- 
terpos'ed' by the défendants for the purpose of disproving the equity 
upon which the motion is founded; also a demurrer to the bill and 
paroi eXbèptions to its légal suflaciency. ' The afiidavits tend to show 
that the stâtement in the bill, that 800,000 tons of coal are used 
anùuaily .as fuel for domestic purposes by the inhabitants of San 
Frànd'scOjiS not truej that the nuinber of tons so used does not 
probably'fexfc'eéd 400,000 tôhs, and the amount imported and brought 
into San Francisco annually from Bri'tish Columbia, Washington, 
and' Oreg'on'. ànd used fpr domestic purposes, is not in excess of 
300,000 tohs;; that the défendants nanied in the bill as whoIesale 
dealers âhd , itnpbrters bî toal are not ail, the wholesale dealers who 
handle, buy,*aûd import, and sell coal used in San Francisco for do- 
meétic purppsès; that the Black Diamond Coal Company is a cor- 
poration ivhich handles, brings, and imports and sells coal used as 
fuel for doiyestic purposes, and that this corporation is not asso- 
ciated with âhy of thé défendants, nor a party to the agreement with 
ûie Coàî DéâiérS' Àssocia|;ion of Calitbmia; that. the price and cost 
of miiiiilg âhd 'transporting coal from British Columbia, Washington, 
and Oregon hâve riot been materially cheapened within the past few 
years, but hà^fe la.tély been increased, owing to the mine owners' in- 
abili^ tb prpcuré a sufBciçitit number of miaers, since the exodus to 
tiie Alaska gôld iîéids, and also by reason of the bigh rate for trans^ 
pbrting coal frbm the abpve-mentioned places, due to the grea,t de- 
mand, for vdèsels in Alaska trade; that before the oj:ganipa,tion of, 
the Cbiâl B^èrâ'' Àsâoéîation, and'îiêfbré the agreeménit inentioned 
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in ^he bill, tlie priées of ail coals sold in tlie city and county of San 
Francisco, except British Columbia coal, used as fuel for domestic pur- 
poses, were, largely in excess of the priées now charged; that in 
Mayj. 1896, one month previous to the organization of the Coal Deal- 
ers' Association, British Columbia coals were $9.50 and |10 per ton, 
Washington coals were |8 per ton, Oregon coals |7.50 per ton; and 
a few months after said organization Washington coals were re- 
duced to 17.50 per ton, and fluctuated from that price to |8, |7, and 
$7.50, which is the highest price; Oregon coals were reduced to $7 
per ton, then $6.50 and $6.25, and now is $6.55; British Columbia 
coals hâve not changed in priée, notwithstanding the duty on coal 
bas been increased 40 cents to 67 cents per ton; that, prior to the 
organization . of the Coal Dealers' Association, there were many per- 
sons engaged in the retail coal trade in the city of San Francisco 
who practiced dishonest methods. in giving short weights, substi- 
tuting lower grades of coal for better grades, and in omitting to pay 
the amounts due from them to the wholesale dealers, to the injury 
of the Wholesale dealers as well as to the retail trade. It is alleged 
that, in order to discourage thèse evils, the Coal Dealers' Associa- 
tion was formed and the agreements entered into between the as- 
sociation and the wholesale dealers, and it was in considération of 
this partial security that the wholesale dealers agreed to sell to mem- 
bers of the association at a priée less than that charged to non- 
members; that the agreement was entered into only for the pnrpose 
of dealing with and affecting coal in the state of California and city 
and county of San Francisco, and not for the purpose of monopo- 
lizing, conspiring, or attempting to monopolize or restrain tbe coal 
trade and commerce between British Columbia, Washington, Ore- 
gon, and California. It is further alleged that no sale of coal im- 
ported from any other state or territory is made to any member of 
the Coal Dealers' Association until after the same has been imported 
and delivered to the wholesale dealers, and bulk broken. The af- 
fldavits contain other allégations in relation to the coal business, 
which it will not be necessary to notice, in the view I take of the 
matterS' proper to be considered on this motion. 

The title of the anti-trust act indicates the comprehensive scope 
and purpose of the statute. It is "An act to protect trade and com- 
merce against unlawful restrain ts and monopolies." It is not limit- 
ed to contracts and agreements that were unlawful at common law, 
nor to restraints and monopolies in violation of state statutes. 

In V. S. V. Trans-Missouri Freight Ass'n, 166 U. S. 290-327, 17 
Sup: et. 540, the suprême court, referring to this title, said: 

"The title refers to, and includeSj and was Intended to include, those restraints 
and monopolies which are made unlawful in the body of the statute. It is to 
the statute itself that resort must be had to learn the meaning thereof, though 
a resort to the title hère créâtes no dbubt about the meaûing of and does not alter 
the plaln language contalned in the text." 

The first and second sections of the act are as follows: 

"Section 1. Bvery contract, combination in the form of trust or otherwlse, or 

conspiraçy, lïl, restraint of trade or commerce among the several states, or witb 

foreign nations, is hereby deôlared to be illégal. Bvery person who shalltiake 

any auch coutract or engage in any such combination or conspiraçy, a^aU be 
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aeemed guUty of a mlsdémeanor, àiia, on conviction theceiqf, shalj be puntshed 
by fine not exceedlng flve tliousand dollars, or by imprisoninent not exceeding 
one yeax, or by both sald punlshments, in the discrétion of tjie co^irt; 

"Set. 2. BVery person who Shall monopolize, or attempt it» monopolize, or 
combine or conspire witb any other pérson or persons, to monopolize any part of 
the trade 6r commerce. among the, several States, or with foreign nations, shall 
be deemed guilty of a mlsdémeanor, and, on conviction, thereof, shall be punjshed 
by fine not exceeding flve thousand àollars, or by Imprisonment not exceeding 
one yeàr, or by both sald punlshments, in the discrétion of the court." 

In the Freight Ass'n Case, supra, it was conténded that this 
statute, in declaring illégal every combination in the form of trust 
or, otherwise, or conspiracy in rqstraint of trade or commerce, did 
not mean what its language imports, but that it only meaiit to dé- 
clare illégal any such contract which is in unreasonable restraint of 
trade, while leaving ail others unafifected by the provisions of the 
act. The court discueses this question, and arrives at the conclusion 
that: 

"When, therefore, the body of an act pronounces as illégal every contract or 
combination in restraint of trade or commerce among the several states, etc., the 
plain and ordinary mèaning of such language is not llmited to that kind of con- 
tract alone which is in unreasonable restraint of trade, but ail coatracts are in- 
eluded in such language, and no exception or limitation can be added vi'ithout 
placing in the act that which has been omitted by congress." 

Iti» therefore no défense of a contract or combination, alleged to 
bô in violation of the act, to say that, in view of ail the circum- 
stançes and conditions, the contract or combination imposes only a 
fair and reasonable restraint upon tradç and commerce. The ques- 
tion is, does it impose any restraint whatever? If it does, no mat- 
ter how little or reasonable it may be, it is within the prohibition. 
This interprétation is in harmony with the other provisions of the 
statûte, which make it unlawful to monopolize, or attempt to monoiK»- 
lize, any part of the trade or commerce among the several states or 
with foreign nations. The contract under considération in the 
Freight Ass'n Case related to trafflc rates for the transportatiou 
of persons and property by competing common carriers by railroad; 
bût the doctrine of thé case applies as well to articles of commerce — 
the subject of transportatiou — as it does to the business of trans- 
portatiou itself; and the clear and positive purpose of the statute 
must be understood to be that trade and commerce within the juris- 
diction of the fédéral governihent shall be absolutely free, and no 
contract or combination will be toléra ted that impedes or restricts 
their natural flow and volume. 

TJndér the law as thus interpreted, two questions arise upon the 
facts in thé présent case. First. Do the constitution and by-laws 
of the Coal Dealers' Association and the agreement of .the association 
with the importera and Wholesale dealers operate in restraint of 
trade ahd commerce, oi^ monopolize anj part of the trade or com- 
merce of San Francisco? And, if so, ^çcond, does this restraint or 
monppoly extend to any part of the trade and commercé càrried on 
betweentbis state and Orègon, Washington, or British Cqlumbia? 

There is iio diiHculty in arriving at a, conclusion with'respect to 
the flJ?8t question. The constitution of .the Cpal Dealers' Association 
prôvidei^ anaong other things, that its object is to furnish information 
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to its mepibersrafi ;tç); pâlies of caa,l made by whoiliesale dealers ;;|o|he 
retail dealers, i^^<^ by retail dealers to consumers, ^ad also the n^mes 
of any dealers wto bave been guilty of violating any of tbe rates or 
rules made from time to time by the organizatiou.. A rptail dealer 
is defln^d asany person who engages in the sale of coal as regulap 
business, buying to |Sell again, who shall own and operate a yard, 
keepingan Qiiice,^and displaying a sign. AU miners an^ shippers 
shall be eliglble to membership in the association, proTided suclj 
ojiner and shipper shall not make a praçtice of selïing coal al; irçt^il 
at less priées than the retail dealers. The admittance fee for mem- 
bership is |500, but the association assumes the jurisdiction over 
dealers who are not piembers, and imposes fines upon Jhose found 
guilty of selling coal in violation of card rates or rules. The ÛQ? is 
nqt to be less than $10 nor more than flOO for the flrst offense,, and 
not less than; |25 nor more than |200 for the second offense ; and, if 
the nonmember shall neglect or refuse to pay any fine within the 
time limit flxed by the grievance committee, the secretary, at the 
expiratipn of the time, shall notify the wholesale coal dealers to 
charge the person so defaulting consumers' priées for coal, and the 
wholesale dealers agrée to Gomply with the notice. The board of 
directors of the associatiop may employ détectives to purçhase coal 
at retail through any citizen. The purpose of this provision appears 
to be to discover those dealers who sell coal at other than card rates. 
A grievance committee is protided tô assemble whenevér requested 
to do so by the secretary, to receive and inyestigate ail charges of 
violation of card rules or rates preferred against any coal dealer or 
agent in the city and county of San Francisco. It will be observed 
that the jurisdiction of this committee is not limited to the investi- 
gation of; charges against membCTS of the association, but includes ail 
dealers, ;Dealers in advertising coal are not permitted tfl state 
priées without adding the name of the coal to be, had for the priées 
name^. Both names and prices to correspond exaetly with those on 
the rate card. Any circulars, posters, dodgers,. cards, or signs con- 
flicting with the card rates or rules displayed, fçund on the streets, 
or circulated in any manner whatsoev«r, subjects the dealer or agent 
who caused their distribution to the penalties for selling coal in vio- 
lation of card rates or rules. No dealer in coal is permitted to give 
more or less than certain weights in selling coal in specified quan- 
tifies from sacks to tons, A charge is flxed for handling coal at 
customer's place, and no premiums or présents are allowed to be of- 
fered as inducementa for purchasers tp buy coaL Tbe agreement 
with the wholesale dealers is.made part of the by-laws of the associa- 
tion. TLe; wholesale dealers agrée not to sell at trade rates to any 
one not having an established yard, and. not to sell coal at less than 
card rates to consumers, except in such, cases as may be proyided for 
by agreement among the wholesale dealers themselves. They agrée 
to charge two dollars per ton additional over carrent trade rates to 
retail dealers who are not members of the Coal Dealers' Association, 
and consumers' rates to dealers who violate any of the rules of the 
association. A. schedule of rates is adppted for the difiEerent quali 
ties and classes of coal sold in San Francisco. 
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It is clàimed on the part of the défendant-s tHàt thef Coal Dealers' 
Association is a bénéficiai organization ; that it protects the coal 
eonsumers from the dishonest methods of some of the coàl dealers in 
giviiig short weights and'in substituting lower grades of coal for 
bettei*' grades; and that it also protects the wholesàliÊ dealers in 
enabling them to collect their bills from the retail dealers. Ail this 
mày iîè true, but it is clear that the power àt the association ex- 
t«nds much îurther, and that it hàs another purpose. It establishes 
àrbitràry rates for coal,' from which the dealer is riot permitted to 
deviate in any particular. It stifles ail coimpetïtion between retail 
dealers, restricts trade within prescribed limits, and establishes a 
mbnopoly pt the most odious character In an article of daily consump- 
tion and prime necessity. 

In Nester v. Brewing Co., 161 Pa. St. 473, 29 Atl. 102, the suprême 
court afflrmed the judgment of the court of common pleas of Phila- 
delphia, holding that a com'biïiation among a number of brewers 
of'that city to control the pricè of béer within the city was illégal, 
being in restreint of trade. ïhe àgreement \ihder which that com- 
bination was foFmed is of the samè character as the oné now under 
considération, and this is what the trial court had to say about it: 

"Where a priée Is flxed arbitrarily tàv whiéh a manufactured article may be 
sol(J,it'neeessarily limits the produetlon of that article to the amount that ean be 
soia for that prlce. An increased prlce put upbn- an article restriets ils sale, 
p.nd the restricted sale necessarily pediices the production. It is no answer to 
say: 'We'do not restriet your production., You may producp any amount you 
ilke. We ohly restrain your sale of it' Is this not practicàlly a limit to produc- 
tion? Where a pool or combination reserves the rlght to regulate priées, they 
can, by the nkahipulation of priées, drive their competitors out of business, ereate 
a monopoly, and enhance at theh* pleasure the priées to eonsumers." 

This is precisely the attitude Of the Çoal Dealers' Association, and 
it'is no answer to the charge of arbitrary power, which it can and 
dô'es exercise under its organizatioh, that it has not increased the 
price of coal in San Francisco, or wholly monopolized the source of 
éupply. The terms of the orgànization and the àgreement between 
the association and the wholesale dealers clearly constitute a re- 
straint of trade, which is injurions to the public intèrests, against 
public policy, and therefore unlàwfuT. Arnot v. Coal Co., 68 K Y. 
558; Sait Co. v. Guthrie, 35 Ohio St. 666; Carbon Co. v. McMillJn, 
119 N. Y. 46, 23 N. E. 530; Morris Eun Coal Co. v. Barclav Coal Co., 
68 Pa. St. 173; Craft v. McConoughy, 79 III. 346; Lumber Co. v. 
Hayes, 76 Cal. 387, 18 Pac. 391; Distilling & Cattle Peedîng Co. v. 
People (111. Sup.) 41 N. E. 188; Harrow Co. v. Hençh, 83 Ped. 36. 

The next question is' as to'whether this re^traint or monopoly 
extënds to the trade or commerce among the sevèral states or with 
f oreign nations. In other words, do the facts in the case bring it 
within the jurisdiction of the national government, tindér the provi- 
sions of the anti-trust act? The retail priées for coal at San Fran- 
cisco established by the Coal Dealers' Association, and agreed to by 
the wholesale dealers, are for différent quantities of ' the following 
named coals, used as fuel for domestic purposes, nameïy: Welling- 
ton (Dunsmuif), Wellington (Sonthfleld), Eoslyn, Seattle, Bryant, 
and Coos Bay. The Wellington coal is imported frbm British Co- 
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lumbia; the Roslyn, Seattle, and Bryant, from Washington; and the 
Coos Bay, from Oregon. No card rate appears to hâve been flxed 
for coal produced in this state, probably because this quality of 
coal is not generally used for domestic purposes. We start, then, 
with the fact that the article which is the subject of the contro- 
versy is the product of other states and a foreign country, and 
is brought from such other states, and imported from the foreign 
country, by dealers and importers engaged in that busLaess, and that 
thèse dealers and importers hâve entered into an agreement and 
combination with the Cqal Dealers' Association whereby the busi- 
ness in dealing in this article is regulated and its retail priées in 
San Francisico flxed arbitrarily. The statement of thèse facts seems 
to be sufficient to détermine the question; but it is contended very 
earnestly, on the part of the défendants, that the case presented by 
the bill is not within the law, and that the Une dividing local from 
fédéral authority excludes it from the jurisdiction of this court. 

What, then, is trade and commerce among the several states and 
with foreign nations? "Trade," in a business sensé, has been de- 
flned as "the exchange of commodities for other commodities or for 
money; the business of buying and selling; dealing by way of 
sale or exchange." The word ''Commerce," as used in the statute 
and under the terms of the constitution, has, however, a broader 
meauing than the word "trade." Commerce among the states con- 
sists of intercourse and trafiSc between their citizens, and includes 
the traneportation of persons and property, and the navigation of 
public waters for that, purpose, as well as the purchase, sale, and 
exchange of commodities. County of Mobile v. Kimball, 102 U. S. 
702; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 5 Sup. 
et. 826. Commerce among the states cannot stop at the external 
boundary iine of each state, but may be introduced into the interior. 
Gibbons v. Ogden, 9 Wheat. 1, 194. 

In Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, the suprême 
court held that a state statute, prohibiting the sale of intoxicating 
liquors, except for certain purposes and under license from a county 
court, was unconstitutional and void when applied to a sale by an 
importer of liquors brought from another state in the original pack- 
ages, because the opération of the law was répugnant to the power 
of congress to régula te commerce among the several states. The 
court, in passing upon the question, sald: 

"The power vested In congress 'to regulate comraerce with foreign nations and 
among the several states and witli the Indian tribes' is the power to prescribe 
the rule by which that commerce Is to be governed, and is a power complète In 
itself, acknowledging no limitations other than those prescribed in the constitu- 
tion. It is co-extensive with the subject on which it acts, and cannot be stopped 
at the external boundary of a state, but must enter its interior, and must be capa- 
ble of authorizing the disposition of those articles wjiich it Introduces, so that 
they may become mingled with the common piass of property within the terrltory 
entered." 

Again, to make this limitation on state authority over interstate 
commerce more clear, the court said: 

"It la only.after the importation is coHjpleted, and the property imported bas 
mlngle^ with. and become a part of the gênerai property of the , state, that it^ 
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regulatîtos «aii iictupon I{, except âofar as'inay bë necessipy fo Insure safety 
In thë dispQSltfoijof the Import until thus mingled." ; ; ; 

If a laW 6t a state, regiilating tlke sale of intoxiçaMg li^uors, so as 
to protiiMt their sale excépt for certain purposëâ' aûd under license 
fi'Oiù à county court, is unconstitutional and'vbiâ when applied to 
a sale by an importer of liquors bfought from aiiotTlér state in the 
original J)ackages, becàuse the law in that relatibn is in restraint of 
trade atid commerce "ardong the sèreral states," what shall be said 
of thé'cbnstit'utionaha by-laws ôf the Coal Dealers' Association, and 
thé' 'àgreëment of that ; association with the ^holeSale dealers respect- 
lEig the sale of impoi-ted coal in San Francisco under the anti-trust 
àct? If one is in restraint of commerce, is not the other? The 
claim that the coal is not sold until import ed, delivered, and bulk 
broken is not sufflcient. The principle of the original package does 
not apply to the sale of coal. It must be manifest that the arbitrai^ 
rules utfder which the combination of wholesale and retail dealers 
condtict their business atfects the sale and disposition of coal imme- 
diately upon its arrivai at San Francisco, and that, as an article of 
commerce, its freedom is restrained and hampered at the point of 
delivety into the state, and before it has become (Jistributed by sale, 
and mîngled in the common mass of property in the state. But the 
agreenien't of the importers and wholesale dealers, which alone gives 
life and force to the combination, is directed speciflcally to the 
maintenance of card rates for certain imported coals by name; and it 
is this agreement, and what may be accomplis'hed under it by the 
combihafion, that is to be considered, and ndt what the parties to 
it may be doing at any particular time. 

, In Robbins v. Taxing Dist., 1^ U. S. 489, 7 Sup. Ct. 592, it was 
ield by'the suprême court that a law of Tennessee, requiring that 
ail drutnmers and ail persons not havîhg a regular licensed house of 
business in the taxing district of Shelby county, ofifering for sale or 
selling gobds, wares, or merchandise therein by sample, should pay 
to the county trustée the suni of |10 per week, of |25 per month, for 
such priyilege, was, so far as it applied to persans soliciting the sale 
of gôodè bh'bèh^lf of iiidividuals b'r flrms doin^ business in another 
statej à régulation of commercé amohg the several states. This case 
alsô ârdte before the paiSsage of the anti-trust act, and was considered 
as comitig within the èstaMished doctHne that congress had the ex- 
clusive power to regulate comiûet'ce under the constitution of the 
TJflîted' States. Now, if this doctrine is applied tb the facts of the 
présent case, hbw can it be said that the rulès^'and régulations im- 
jwsed ty the Coal Dealers' Association upon retail coal dealers of 
San Francisco, selling i imported coal, is less an obstruction to com- 
merce thafl thé law of Tennessee, imposing a license tax upon drum- 
nifers spiicitiûg the sale bf goods from another state? Manifestly, a 
cburt could not cbnsistently condemh the latter. and excuse the first. 
Suppose the state of Califomia were to provide, by statute, a flxed 
pfice for the sale^at retail in San Francisco, of Wellington, Roslyn, 
Seattle, Bryant, and Coos Bay coal, and require that ail retail dealers 
in such coals should pày a license to the state of fôOO for the privilège 
of deàling in such cbâls at the establighed rates, and, to secure the 
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enforcement' of suek a law, sKouid impose penalties on dëEtlers who 
did net comply with the statute. Would there be any question aS to 
the validity of such a statute?: 'i Would it not be so plainly in violation 
of the constitution and laws of the United States that no court would 
hesitate for a moment to déclare it void? With what complacency, 
then, should the court view the terms of the agreement of the Whole- 
sale dealers with the Coal Dealers' Association, and the régulations, 
fées, dues, assessments, fines, and penalties pro^-ided by the latter as- 
sociation; fôr the purpose of controlling ail coal dealers engaged in 
dealing in thèse imported coals? 

lû thé Sugar Trust Case, 156 U. S. 1, 15 Sup. Ct. U9, it was held, 
substantially, . that con tracts relating to commodities, to corne within 
the range of fédéral jurisdiction, must be subséquent to production, 
but it was also said that con tracts to buy, sell, or exchange goods to 
be transportée! among the several statesform part of Interstate trade 
or cornmerce. A case entirely in point is that of U. S. v. Jellico 
Mountain Coal & Coke Co., 46 Fed. 432, brought under the anti-trust 
act, in 1891, agairist the member-s of the Nashville Coal Exchange. 
The purpose of the agreement in that case was to establish the priée 
of coal at Nashville, and to change the same from time to time. 
Members found guilty of selling coal at a less price than the price 
flxed by the exchange, either directly or indirectly, were flned 2 cents 
per bushel and flO for the flrst offense, and 4 cents per bashel and 
|20 for the second offense. Owners or operators of mines were not 
to sell or siiip coal to any person, flrm, or corporation in Nashville 
who were not members of the exchange, and dealers were liot to buy 
coal from any ;one not àpiember of the exchange. It appeared that 
several mit^ng companies in Kentucky engaged in raising coal and 
most of the coal dealers of Nashville had entered into this agreement. 
The court held the agreement was in restraint of trade and com- 
merce, ahd that the défendants, by the organization of the Nashville 
Coal Exchange, and in their opérations under it, had violated the 
law; and thèy were accordingly enjoined from further violations of 
the law. In U. S. v. H.opkins, 82 Ped. 529, the Kansas City Live- 
Stock Exchange, a voluntary unincOrporated association, adopted 
articles of association and rules and by-laws whereby they agreed that 
they would faithfully observe and be Isound by the same. Among 
the rules for the government of the exchange were flxed rates of 
commissions for the transaction of business, and limitations and pro- 
hibitions upon its members in dealing with nonmembers and with 
persons violating the rules and régulations of the exchange; thèse 
rules and régulations beiiig enforced by means of fines, penalties, and 
assessments. Substantially, ail of the business transacted in the 
matter of receiving, buying, selling, and handling live stock at Kansas 
City stockyards was carried on by the members of the exchange as 
commission merchants. A* large proportion of this live stocks was 
shipped from the states of Kansas, Nebraska, Colorado, Texas, Mîs- 
Bopri, ïow^'*''ftnd Arkansas, and the territories of Oklahoma, Arizona, 
and New Mexico, and was sold by the members of the exchange to 
the packing houses in Kansas City. It was held that the association 
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mas an ill^al combination to restrict, monopolize, andcontrol trade 
and commerce. 

It is not, however, necessary to Multiply aathorities dealing with 
this question. They are numerous, and they ail clearly establisli 
the doctrine that commerce among the several states and with for- 
eign nations must be absolutely free and tmtrammeled, except as it 
may be regulated by congress; that no state law, with certain excep- 
tions not nècessary to be hère stated, will be allowed to interfère 
with it, and no contract or agreement on the part of individuals, as- 
sociations, or corporations wdll be permitted, directly or indirectly, to 
hinder or restrain its natural current or volume. In the light of the 
authorities and the principles they establish, it appears to me that the 
constitution and by-Iaws of the Coal Dealers' Association and the 
agreement of the wholesale dealers with that association corne within 
the prohibitions of the act of July 2, 1890, and they are therefore un- 
la wful. A temporary injunction will be prepared in accordance with 
this opinion. 



HILL et al. v. HITB et al. 
, (Circuit Court of Appeals, Eighth Circuit. February 14, 1S98.) 

No. 957. 

1. MOBXGfAGB EXBCUTBD ON SONDAT— ArkANSAS BtATDTB. 

Under the Arljansas statute maldng it a misdemeanor to labor, or to com- 
pel an apprentice or servant to do any labor, on Sunday, otiier than cua- 
tomary liousebold duties of daily necessity, eomfort, or charity, a mortgage 
and notes executed on Sunday are void. 79 Fed. 828, afflnned. 

2. Fédéral, Courts — Pollowing State Décisions. 

Tlie décisions of the highest court of a state as to the efCect of its Sunday 
laws upon cmi tracts made and to be performed in the state will be foliowed 
by the fédéral courts. 79 Fed. 826, afflnned. 
8. Mortgage Executed on Sunday — Acknowledgment Datbd Another 
Day. 

Where a mortgage was actually executed oïl Sunday, it Is not vaiidated by 
the fact that the certificate of aclînowledgment bears date of a day prior or 
subséquent thereto. 
4. Invaltd Renewal op Mortgage — Right to Enforcb Original, Mortgage. 

Where, by reason of the invalidity of a renewal mortgage, the mortgagee 
has the right to enforce the antécédent mortgage, he cannot do so in a suit 
to foreclose the renewal mortgage. 
6. foreclosurb of mobtgage— ratification of mortgagb executed on 
Sunday — Pleading. 

Where, to a mortgage sued on, the défense -s set up that it was executed 
on Sunday, complainant cannot malie a subséquent ratification avaiiable un- 
der the gênerai replication, ■ but must plead it by way of amendment in a 
supplemental bill. 

Appeal fropi the Circuit Court of the United States for the East- 
ern District of Arkansas. . 

H. M. Hill, Thomas B. Harvey, and De Eoos Bailey flled brief for 
appellants. 

S, R. Gockrill and Ashley Cockrill flled brief for appèllees. 



HILL V. HITE. 26:9 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
pistrict Juj^^e. 

PHILIPS, District J udge. This is a suit in equity brought by 
appel] an ts to foreclose a mortgage and toforce the payment of 
notes secured tbereby, The mortgage is alleged to havé been exe- 
cuted by appellees, Henry C. Hite and Laura Hite, husband and 
wife, aud the notes are alleged to hâve beenexecuted by said Henry 
C. piitel The mortgage on its face bears daté of March 21, 1890, 
and purports to hâve been acknowledged on the 22d day of March, 
1890. The answer of défendants interposed the foUowing défenses': 
First. That défendant Henry C. Hite, at the time oî the exécution 
of the mortgage, was too drunk to comprehend what he was do- 
ing; that he was so irrational as not to understand the business 
he was transacting, and did not know that he was executing the 
mortgage; and tbat thèse facts. were known to the complainants, 
who procured the exécution of the mortgage. Second. That the real 
estate covered by the mortgage con^tituted the homestead of de- 
fendants; and that the défendant wife executed the same under 
durées of her husband, against her free will and consent; and that 
thèse facts were known to complainants at the time the mortgage 
was executed. Third. That a designated portion of the land men- 
tioned in the mortgage was so imperfectly described as to be in- 
capable of identification. Fourth. That the instruments in ques- 
tion were executed on Sunday. Other matters were pleaded in the 
answer , which are not necessary to be considered. To this no rep- 
lication was filed, under the impression, as we assume, that the 
Code of Arkansas, which does not require any replication to put 
in issue new matter pleaded in the answer, was applicable to this 
proceeding. This, however, was a misconception of an equity pro- 
oeeding. State statutes regulating matters of practice in courts of 
law or equity hâve no effect upon the jurisdiction or practice of 
the fédéral courts in equity cases. 1 Fost. Fed. Prac. § 6; Blease 
v. Garlington, 92 U. S. 8. But, as the parties went to trial and 
■ proceeded upon the assumption that the matters pleaded in the 
answer were at issue, the failure to file the replication may be treat- 
ed as il this requirement had been waived. The circuit court, in 
passing upon the facts, found that by a vast prépondérance of the 
évidence it was established — First, that the mortgage and notes 
sued on were signed and delivered on Sunday, and that thèse facts 
were known at the time of the exécution of the mortgage to the 
trustée named therein, who was also the then acting agent of com- 
plaiuants; second, that LauRa Hite, the wife, executed and acknowl- 
edged the mortgage under duress, and that this fact was known to 
the ^aid trustée and agent. The court made no finding on the ques- 
tion of fact as to whether the défendant Henry C. Hite was intox- 
icated. 

On examination of ail the évidence bearing upon the issue, we are 
çntirely satisfied that the conclusion reached by the circuit court, 
tijat the mortgage and notes in jquestion were executed on Sunday, 
and that complainant'si agent (trtiBtiçe)^ had notice thi^<eo^, was cor- 
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rect Tt'i^^Osfained by ^ïie gteat prépondérance of évidence. The 
statute of that state, in force at the time of the exécution of said 
instrunientSj.declared tljat.: 

"Byery persoi tvjKo shail on the Sabbath or Sunflay bé found laborlng, t>r shall 
compel his appren'ticë or servant îo isîbot, or to perform other service than the 
custoinary household duties of daily neces^lty, eomf ort or charity; on conviction 
thereof shall be flned! $1.00 for eacli separate offense." 

Tlie Suprême court of tlie state bas uniformly held tliat tbîs stat- 
ute njàkeS vûid a,ll côntracts, including notes and mortgages, exe- 
cuted on Sundây. Tuckèr v. West, 29 Ark. 386; Mèrritt v. Rob- 
inson; Bè A'rk, 483; Quarlés v. State, 55 Ark. 10, 17 S. W. 269. 
Tlie^eçision^ of. the highest cdurt of the state respecting a contract 
rJdàde'.ànd to be executéd there, in respect of the efifect therèon of 
thé Sùnday laws, are bindiôg on the fédéral courts. Bûcher v. Chesh- 
ii-'é .Ràiiroad Cb'., 125 U. S, 555, 8 Sup. Ct. 974,. Counsel for ap- 
peliattts, however, contéûÏÏ'thàt as the certiflcatè of acknowledg- 
'ûient to said tooi-tgage was'.iîàtéd as of Saturday, the day previous 
ito' tjhe'ëunday In queétioû^'it iS unimpeachàble. It is quite im- 
mçiteriàl what daté the dflicèr taking the acknovFledgûient gave to 
his çeWiflcàte. The mortgage did not becomè effective Until it was 
executéd. and deiivered; nor is the acknowledgnient évidence of 
délivety. Freeman v. I?eay, 23 Afk. 439; 1 Jones, Mortg. , § 501. 
The àçknowledgihg dfflcer couid hot give effect to the void instru- 
ment by writing oui: his ackUowledgment as of the day preceding 
or of the dây svlcceeding thé exécution and delivery of the instru- 
ment The deed,if hot executéd on Sunday, was good as between 
the parties ftotri the time of its exécution and delivery without ac- 
knowledgment. 

, The, . resuit from the foregoing facts found by the court, as matter 
of ' laTv, is that' the contracj: sued upon is void; and it is therefore 
ùnhecessary to determiaë tÏÏe other matters of défense in terposed 
by the answièr. It is ihsiated, however, in the ibrief of appellants' 
counsel,. that this defe;nse should not be sustaiued, because it is 
clà'imed that the évidence shows that the mortgage was based upon 
a mdst Ineritorious considération, and that défendant Henry 0. 
Hite afterwards recognizëd ànd ratified the existence and validity 
of thè' înortgage and the dèbt^ thereby secured. It ddes appear from 
the eyiidence in the case that the notes and the mortgage in ques- 
tioii -^ëiè given in renewal of an antécédent mortgage, executéd by 
défendants, oh the land in question to the complainants, to secure a 
cqrre^ponding debt. T^e complainants, it may be conceded, might 
bavé prodeeded, notwithstaiidiiig the renewal of the notes and mort- 
gage, toi foreclose the antécédent mortgage, as the taking of a new 
noté and nïûrtgâge was iiot payment and satisfaction of the pre- 
ëxistiug note and mortgage, in the absence of direct proof that thé 
laîtér' hotës and mortgage weré given in éxtinguishment of the pre- 
existing debt. Geib v. Reynolds, 35 Minn. 335, 28 N. W. 923 -, 
èlbâii^ r!" Rice, 41" Ib.wa/ '405 ; Oliphant 'v. Eckerley, 36 Ark. 69; 
Gfrégbry V. Thoinâ^, '20 Wend. 17. This wôuld be especially so 
whère thé reùewar mbrt^gçi ' îë tiialuiti 'prohibitum. But the answér 
tb'thiâ is thiEit" thé stiif' is ÏÏot'baàéd'upon tiè pre-exisitihg mortgâ'ge, 
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but is brought to enforce tbe mortgage of Mawh 23, 1890. It is 
also to be conceded to the eonïplainants that there is évidence in 
tliis record tending to sbow that after thé exécution of the mort- 
gage in question, for a number of years, the defeudant Henry 0. 
Hite, bj his letters written to the complainants, and by his course 
of dealing with them, reeognized the existence and validity of the 
debt and mortgage in question, and that he was credited with sums 
axceeding |2,000 as payments on theflrst of the notes described in 
the mortgage, the proceeds of shipments of eotton made by him 
from time to time to the complainants. Were it conceded that this 
would be sufiflcient to infuse new lifè into the mortgage, the com- 
plainants hâve not framed their pleading so as to make this fact 
availàble. Under equity practice, where the answer, as in this case, 
sets up new matter in bar or avoidance of the cause of action sued 
on, if the complainant would interpose any mattei* supervenient, 
such as a ratification, in avoidance of the new matter set up in 
the answer, he should reply the new matter by way of amendment 
in a supplemental bill; for the gênerai replication, "which alone 
is now used in equity, is a gênerai déniai of the truth of the de- 
fendant's plea or answer, and of the suflQciency of the matter alleged 
in it, to bar the plaintiflE's suit, and an assertion of the truth of the 
sufficiency of the bill. * * * In the room of spécial replications, 
amendments of the bill hâve been substituted, and the plaintiff must 
now always be relieved according to the form and matter, eîther 
original or by amendment, contained in his bill." Story, Eq. PI. 
(lOth Ed:) § 878. 

Assuming, as we hâve, that the case should be treated as if a gên- 
erai replication had been interposed to the answer, the status of the 
pleadings is that the new mafter pleaded in the answer stood de- 
nied, and the making and exécution of the mortgage in question waa 
reafflrined; and therefore the, only issues involved were and are, 
was the mortgage executed and delivered as nlleged in the bill? and, 
second, was it a fact that the sarae was executed and delivered on 
Sùnday? The contention, therefore, that notwithstanding the con- 
tract in question was entered into on Sunday. in violation of the 
statute law of the state, yet, by reason of defendant's Subséquent 
acknowledgment and ratification of the contract, a cauèe of action 
on the mortgage exists, is dehors tbe issues presented by the plead- 
ings. Bank V. Amistrong, 62 Mo. 59; Currier v. Lowe, 32 Mo. 203; 
Wade V. Hardy, 75 Mo. 399. The decree of the circuit court ii« 
affirmed. 



UNITED STATES v. ADDYSTON PIPE & STEEL 00. et al. 
(Circuit Ctourt of Appeals, Sixth Circuit Pebrliary 8, 1898.) 

MdNOPOLIÈS— CONTRACTS IN ReSTJIAINT OF TrADH— Co^BINATIONS. 

Gontracts that were In unrèasoiiabie rèstraint of trade at coipmon law were 
not nnlawful iïi thé sensé of beàng. criminal, or a? giving rise to an action 
for damages to one prejudiciallir 8.ffieçtM( ttiereby, but were simply vold, and 
not enforceable. Tbe éffe'ct b| tbe âùti-t^uât ^aw Qf 1^0,1» ,tQrendec Bucb 
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cdntracts, las àpplled to Interstate commerce, unlawful In an affirmative or 
positive sen?e, and punishable as a, misdemeanor, and also to create a rlght 
of civil action for damages In favor of persons injured thereby, and a remedy 
by injunctlon In favor both of priyate persons and the public againat the 
exécution of sùch contracta and tlie maintenance of sueh trade restraints. 

2. Same— BestIiaints Lawpdl at Common Law. 

i No contractual restraint of trads is enf orceable at common law unless the 
cpyepant embodylng it is merely ancillary to some lawf ul contract (involving 
soine such relations as veudor an<J vendee, partnersliip, employer and em- 
ployé), and necessary to protect tliè Covénantee in tlie enjoyment of the legiti- 
mate fruits of the contract, or to pi^olect Mm from the dangers of an unjust 
use of those fruits by the- other patty. ; iTie main purpose of the contract sug- 
gestS'the measure of protection .needed, and furnisjies a sufficiently uniform 
standard for determining the reasonableness apd validity of the restraints. 
'But ■vyhere the sole object of both 'parties in mailing the contract is merely 
to rtstrain compétition, and enhance aud maintain priées, the contract is void. 

i, Same*-"Anti-Trcbt" LÀw. " ■ ' 

A,ji)umber of companies .manufactïirJhg Iron pipe in différent states tormed 

a, combination whereby thç territory in which they operated (comprising a 

large part of the United Stàtes)_ was dîvided into "reserved" cities and "pay" 

territory. The reserved cities' were allotted to particular members of the 

: . i comtoination, free of compétition from the others, -though provision was made 

/ foi; pretended bids by the latter at priées previbusly arranged. In the pay 

/territory ail offers to purçhase ,plpe were submitted to a committee, wlîich 

, dçtermined the price, and then awarded the contract to that member of the 

combtiiâtion Which agreed topay the largest "bonus" to be dlvided among thé 

others.- H etd, that this was- an unlawful combination, both at common law 

. and under the act of 1890,. agalnst trusts and monopolies. 78 Fed. 712, re- 

•yersed. , 

4. SaMB — CONTRACTS IN Ri;STRAINT ,0F InTEKSTATE . COMMBHCE. 

Oontracts Which bperkté as a' restraint upoh the soliciting of orders for, 
and the sale of, goods in one state, to be deiivered from another, are contracts 
' in restraint of Interstate commerce,, witliin the meaning of the act of July 2, 
1890. U. S. V. E. O. Knight Oo., 15 ,Sup. Ct, 249, 156 U. S. 1, distinguished. 

6. Same^Sdit in Equity— Forfbitcee of Goods. 

In a suit in equity broijght by the United States to enjoin the carrying ont 
of a contract or combination in restraint of Interstate commerce, under the 
act of 1890, thére cah be no seizure of goods in course of transportation 
, pursifaht tb the unlawful. contract. Such seizure can only be made under 
the sixth section of the act, wbich, authorizes seizures anfl condemnation by 
like proceedings to those provlded In cases of property imported into the 
"United States contrary tô law. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was a proceeding in equity, bégun by pétition filed by the attorney gên- 
erai, otl behalf of the United States, against six corporations engaged In the 
manufacture of cast-iron pipe,; charging them witli a combination and cOnspiracy 
in unlawful restraint of Interstate commerce in such pipe, in violation of the 
so-called "Anti-Trust Law," passed by congress July 2, 1890. The défendants 
were the Addyston Pipe & Steer Company, of Cincinnati, Ohio; Dennis Long 
& Co., of Louisville, Ky.; the Howard-Harrison Iron Company, of Bessemer, 
Ala.; the Anûîston Pipé & Fburidry Company; of Anniston, Ala.; the South 
Pittsburg Pipe Works, of South Pittsburg, Tenn. ; and the Chattanooga Foundry 
& Pipe Works, of Chattanooga, Tenu. The pétition prayed that ail pipe sold 
and transported from one state to anatber, ifnder the combination and conspiracy 
described therein, be forfeited to.tlie petitioner, açd be seizedand confiscated in 
the manner provlded by'lay, and that a deeree be entered dissolving the unlaw- 
ful conspiracy of défendants, and perpetuàlly ehjoining them from operating, un- 
der the same, and from selling ' sàld cast-iron pipe in accordance therewith to 
be transported from one state into ànothéf. The défendants jaied a joint and 
é&^aràtedémurfèrh) thé pétition'' tn bo far aà it prayed for thè eontiscation of 
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froods In transit, on the grovtnd that snch procêedîngs, under the anti-trust act, 
are not to be had In a court of equity, but In a eourt of law. In addition to 
thedemurrer, the défendants flled a joint and separate answer, In which they 
admitted thé existence of an association between them for the purpose of avold- 
Ing the great losses they would otherwise sustain, due to ruinons compétition 
between défendants, but denled that their association was in restraint of trade, 
State or Interstate, or that It was organlzed to ereate a monopoly, and denied it 
was a violation of the anti-trust act of congress. Testlmony in the form of 
affldavlts was submitted by petitioner and défendants, and. by stipulation, It 
was agreed that the final hearlng might be had thereon. Judge Clark, who pre- 
sided in the circuit court, dismissed the pétition on the merits. His opinion Is 
reported In 78 l'ed. T12. 

From the minutes of the association, a copy of whIch was put in évidence by 
the petitioner, It appeared that prior to Deeember 28, 1894, the Anniston Com- 
pany, the Howard-Harrison Company, the Chattanooga Company, and the South 
Pittsburg Company had been associated as the Southern Associated Pipe 
Works. Upon that date the Addyston Company and Dennis Long & Co. wére 
admitted to membership, and the following plan was then adopted: 

"First. The bonuses on the flrst 90.000 tons of pipe secured in any territory, 
16" and smaller, shall be dlvided éqUally among six shops. Second. The bonuses 
on the next 75,000 tons, 30" and smaller sîzes, to be divided among flve shops. 
South Pittsburg not participating. Third. The bonuses on the next 40,000 tons. 
36" and smâler sizes, to be divided among four shpps, Anniston and South Pitts- 
burg not participating. Fourth. The bonuses on the next 15.000 tons, consista 
Ing of ail sizes of pipe, shall be divided among three shops, Chattanooga, South 
Pittsburg, and Anniston not participating. The above division is ba,sed on the 
following tonnage of capacity: South Pittsburg, 15.000 tons; Anniston, 30,000 
tons; Chattanooga, 40,000 tons; Bessemer, 45,000 tons; Louisville, 45,000 tons; Cin- 
cinnati, 45,000 tons. When the 220,000 tons hâve been raade and shipped, and 
the bonuses divided as hereinafter provided, the audltor shall set aside into 
a reserve f und ail bonuses arislng from the excess of shipments over 220,000 
tons, and shall dlvlde the sam6 at the end of the year among the respective com- 
panles accordlng to the percentage of the excess of tonnage they may hâve 
shipped (of the sizes made by them) elther In pay or free territory. It is also 
the intention of this proposition that the bonuses on ail pipe larger than 36 
inehes In dlameter shall be divided equally between the Addyston Pipe & Steel 
Company, Dennis Long & Co., and the Howard-Harrison Company." 

"It was thereupon resolved: First. That this agreement shall last for two 
years from the date of the signlng of same, until Deeember 31, 1896. Second. 
On any question coming before the association requiring a vote. It shall take 
five affirmative votes thereon to carry said question, each member of this associ- 
ation being entltled to but one vote. Third. The Addyston Pipe & Steel Com- 
pany shall handle the business of the gas and water companies of Cincinnati, 
Ohlo, Covington, and Newport, Ky., and pay the bonus hereafter mentloned, 
and the balance of the parties to this agreement shall bid on such work sueh 
reasonable prices as they shall dictate. Fourth. D°nais Ixing & Company, of 
Louisville, Ky., shall handle Louisville, Ky., .TeJforsonville, Ind.. and New 
Albany, Ind., fumlshing ail the pipe for gas and water works In above-named 
citles. Fifth. The Anniston Pipe & Foundry Company shall handle Anniston, 
Ala., and Atlanta, Ga.. fumishing ail pipe for gas and water companies in 
above-named eitles. Sixth. The Chattanooga Foundry & Pipe Works shall 
handle Chattanooga, Ténu., and New Orléans, La., fumishing ail gas and water 
pipe in the above-named citles. Seventh. The Howard-Harrison Iron Company 
shall handle Bessemer and Birmingham. Ala., and St. Louis, Mo., fumishing ail 
pipe for gas and water companies In the above-named cities; extra bonus to 
be put on East St. IjOuIs and Madison, 111.. so as to protect the prices named for 
St. Louis, Mo. . Eighth. South Pittsburg Pipe Works shall handle Omaha, Neb., 
on ail sizes required by that city during the year of 1895, conferring with the 
other companies and eo-operating with them.. Thereafter they shall handle 
the gas and water companies of Omaha, Neb., on such sizes as they make. 

"Note: It Is understood that ail the shops who are members of this associ- 
ation shall handle the business -of the gas and water companies of the citles set 
fipart for them, including ail sizes of pipe made by tûem. 
85 F.— 18 
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"The foîlbwlng ISonuses were adopted for >ihe. flllïerent states as named below: 
Ail railroad or culvert pipe or pipe for' anj'r, drainage or sewerage purposes on 
12" and larger sizes shipped into bonus térritory shall pay a bonus of $1.00 per 
ton. On ail Sizes below 12" and shipped into 'bonus térritory' for ,the purposes 
above named, there shall be a bonus of $2.00 per ton. 



List of Bonu^és. 

Wyoming . i .......... .*4O0 

Oregou; 1 00 

Ohio ,... 1 50 

N. D 3 00 

S. D 2 00 

Florida 1 00 

Geor^îa ;.... 3 00 

Atlanta, Ga 2 00 

Ga. Coast Pts 1 00 

Idaho 3 00 

Nev 8 00 

Oklahoma 3 00 

Wis 3 00 

Texas, Interior 3 00 

Texas Coast 1 00 

Wash'ton Ter.. 1 00 



Michlgan $\ 50 

WestVa 1 00 



2 00 

3 00 

3 00 

4 00 

2 on 



Kansas 

La. . , 
Miss. 
Mo-. 

Montana 3 00 

Sebraska 3 00 

N. Mex 3 CO 

S. C 1 00 

Minn 2 00 

Utah. 4 00 

Indiana 2 00 

lowa 2 00 



Alabama ....i$8 00 

B'gham.AIa 3 00 

Atiniston, Ala 2 00 

Mobile, Ala... 1 00 

Arizona Ter 3 00 

Califortiia 1 00 

Colorado 3 00 

lud. Ter 3 00 

NorthC 1 00 

Tenn.,EastofC'land.. 3 00 
Tenn., Midâle and 

West 3 00 

Illinois, except Madi- 

son and Éast St. 

Louis, as : previous- 

ly provided 8 00 

"Ail other térritory free. 

"On motion of Mr. Llewellyn, the bonuses on ail clty work as speclally reserved 
shall bé $2.00 per ton." 

The States, for sales in whieh, bonuses hàd to be paid into fhe association were 
oalled "pay" térritory, as distinguished from "free" térritory, in whieh défend- 
ants were at liberty to malje salés without restriction and without paying any 
bonus. The by-laws provided for an auditor of the association, whosé duty 
it was to keep aecount of the business done by each shop both in pay and free 
térritory. On the Ist and 16th of each month, he was required to send to 
each shop "a statêment of ail shipments reported in the previous half month, 
with a balance sheet showlng the total amount of the premiums on shipments, 
the division of the Same, and débit, crédit, balancé of eaoh company." The 
System of bonuses, as a means of restricting compétition and maintainihg priées, 
was not successful. A change was therefore màde by whieh priées were to be, 
fixed for each contract by thé association, and, except In reserved cities, the 
bldder was determined by compétitive biddihg of the members, the one agree- 
ing to give the highest bonus for division among the others getting the 'con- 
tract. The plan was embodied in a resolution passed May 2Tj 1895, in the words 
following: : ''Whereas, the System ncw in opération in this association of having 
a fixed bofauâ on the several states haS not, in «ts opération, resulted in the 
advancement in the priées of pipé, as was anticipated, except in reserved cities, 
and some further action Is imperatively necessary in order to accomplish the 
ends for whieh this association was formed: Therefore. be it resolved, that from 
and after the first day of .Tune, that ail compétition on the pipe lettings shall take 
place among thé varions piof shops prior tb the said lettiùg. To accomplish thig 
purpose It iS proposed that the six compétitive shops hâve a représentative, boaïd 
located at some central clty,, to >wbdm ail Inquifies for pipe shall be teferred, 
and said board shall flx the pricé at which sâid pipe shall be sold, and bida 
taken from the respective ahopfe for the privilège of handliag the order, and 
the party securing the order shall hâve, the protection ofaU the other fshops." 
In pursùance of the new plan, it was further agreed ''that ail parties to thia 
association, haviil^ quotations ont, shall notify thelr customers that the same 
wiU be withdrawn by June 1, 1895, if not previously acceptad, and upon ail 
business aceepted on and after June Ist bonuses shall be fixed by the commit- 
tee." At the meeting of December 19, 1895, it was moved and carried that, 
upon ail Inquirles for priées from, "reserved. cities" for pipe required during the 
j'ear of 1896, priées and bonuses should be fixed at a regular or called meeting 
of the principals. At the meeting of December 20, 1895, the plan for division 
of bonuses originally adopted was modified by making the basis the total amounts 
shipped into "pay" territorjr rather than the totals shipped Into "pay" and, "free" 
térritory. . ' 
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To Ulustrate the mode of doing business, the foUowîng excerpt from the minutes 
of the meetings of December 20, 1895, February 14, 1896, and Mareh 13, 1896, 
is given: "It was mored to selî the 519 pièces of 2Q" pipe from Omaba, Neb., 
for $23.40, delivered. Oarried. It was moved tbat Annistoû participate in the 
bonus, and the job be sold over the table. Carried. Pursuant to the motion, 
the 519 pièces of 20" pipe for Omaha was sold to Bessemer at a premium of 
$8." "Moved that 'bonus' on Anniston's Atlanta Waterworiîs contraet be flxed 
at $7.10, provided freight is $1.60 a ton. Carried." An illustration of the man- 
ner in which "reserved" cities were dealt with may be seen in the case of a 
public letting at St. Louis. On February 4, 1896, the water department of that 
City let bids for 2,800 tons of pipe. St. Louis was "reserved" to the Howard- 
Harrison Company, of Bessemer, Ala. The price was fixed by the association 
at $24 a ton, and the bonus at $6.50. Before the letting, the vice président of 
this Company wrote to the other members of the association, under date of ' Jan- 
uary 24, 1896, as foUows: "I write to say that, in view of the fact that I do 
not as yet know what the drayage will be on this pipe, I prefer that, if any of 
you find it necessary to put in a bid without going to St. Louis, please bid not 
less than $27 for the pipe, and 2% cents per pound for the specials. I would 
also lilse to know as to which of you would flnd it convenient to hâve a repré- 
sentative at the letting. It will be necessary to hâve two outside bidders." The 
contraet was let to the Howard-Harrison Company, of Bessemer, at $24, who 
allowed the Shickle, Harrison & Howard Company, a pipe company of St. 
Louis, not In the association, but having the same président as the Howard- 
Harrison Company, of Bessemer, to flU part of the order, The only other bid- 
ders were the Addyston Pipe & Steel Company and Dennls Long & Cô., the 
former bidding $24.37, and the latter $24.57. The évidence shows that the 
Chattanooga Poundry could hâve furnished this pipe, delivered in St. Louis, at 
from $17 to $18, and could hâve made a profit on it at that price. The record 
is full of instances of a similar kind, in whiéb, after the successful'bidder had 
been flxed by the "auction pool," or had been flxed by the arrangement as to 
"reserve" cities, the other défendants put in bids at the public letting as higb 
as the, selected toidder requested, in order to glve the appearance of active com- 
pétition between défendants. 

In January, 1896, after the auction pool had been in opération for more than 
six montbs, the Chattanooga, Company wrote a letter to its représentative In the 
central committee to outline its policy for the new year, and the stabements of 
the letter east mueh light on the priées bid and the character of bonuses flxed. 
The letter is dated January 2, 1896, and is as follows: "Dear Sir: Referring to 
our policy for 1896, in bidding on pipe, we hâve had this matter under consid- 
ération for some tlme past, and from the Information obtalned from Mr. Thorn- 
ton's statement, as to the amount of business done last year in pay territory, 
and from estimâtes that we hâve made for business that will come into that ter- 
ritory for 1896, we hâve been able to détermine to what point we could bid on 
work and take contracts, and, if bonus is forced above this point, let it go and 
take the bonus. "We note from your letter of yesterday that you bave sized 
up the situation in its essential points, and it agrées exactly with our ideas on 
the subject. It is useless to argue that Howard-Harrison Iron Co., Cincinnati, 
and other shops, who bave been bidding bonuses of $6 or $8 per ton, can come 
• out and make any money if they continue to bid such bonus. In the case of 
the Howard-Harrison Iron Co. peopie, on Jackson ville, Fia., the triith of the 
business is they are losing money at the priées they bid for this work. If they 
take the contraet at $19 delivered, it will only net $16 at the sbop after they 
bave paid baek the bonus of $4.75. If they should continue to buy ail the 
pipe that goes up to such figures as they hâve paid for Jacksonville and other 
points, they would wreck their shop in a f ew months. However, they, of course, 
calculate this bonus will be returned to them on work taken by other shops. We 
are very much pleased with the bonus that bas been paid, and we only hope 
they wUI keep it up, as it is only money in our pockets. As long as there is no 
money to us, let them make the pipe, as we shall continue to do so. For the 
présent you will adopt the folio wing basig: On 16" and under standard weïghts, 
$14.25 at shop; on 18",, and 30" standard weights, $13; on 16" and under light 
weights, $14.50 to .$14.75 at shop, That is, you will bid ail over $13, $14.25 
and $14.50, on work. If wé get work at thèse pricês, it will be satisfactory. 
If the others run bonus above tbis point, let them taise It, as It will be more 
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money to us to take the bonus. We note Mr. Thornton's report of average pre- 
mlums from'June Ist to December, that the averagé was $3.63. The average 
bonuses that. are prevaillng to-day are $7 to $8. We cannot expect this to con- 
tinue; and wé tiink your estima te ot $5 ton.âverâge bonus Is high, as we do 
not beliete the premiums for '96 will àveràge that price, unless there Is a 
•declded change for the better in business. We flnd there was sold and shipped 
Into, 'pay territory' from January 1,' 1893, to date, including the 40,000 tons of 
old business that did not pay a bonus, about 188,000 tons; and we think a very 
conservative estlmate of shipments into this territory will amount to fuUy 
200,000 this year; more than that, probably overrun 240,000 tons, from the faci 
that the city of Chicago and several other places that annually use large quanti- 
ties of pipe were not in the market last year or last season, from the fact that 
they were ou't of funds. On the basis as given you above, if the demand should 
rea,ch 220,000 tons, which would give us our entire 40,000 tons, provided we 
did no business, then the association would pay us the average 'bonus,' which 
might be from $3.50 to $5 on our 40,000. If we cannot secure business in 'pay 
territory' at paying priées, we thlnk we will be able to dispose of our output in 
'free territory,' and, of course, make some profit on that. At the priées that 
Howard-PIarrison people paid for Jacksonville, Des Plaines, and one or two 
other points, they are loslng froni $2.50 to $3 per ton; that Is, provided 'bonuses' 
would faot be returned to them, Therefore, when business goes at a loss, we 
are willing that other shops make it." 

Another letter written by the same company, pending a trouble over a letting 
At Atlanta, is significant. The Anniston Company, to whom Atlanta had been 
"reserved," made its bid so high ($24) that a Philadelphia pipe flrm, R. D. Wood 
& Co., had been able to underbld the Anniston Company in spite of différence 
in frelghts. Ail the bids had been rejected as too high, and, upon a second let- 
ting, Anniston's bid was $1.25 a ton less, and the job was awarfled to it. The 
charge was then made by Atlanta persons that there was a "trust" or "com- 
bine." This was vigorously deilJed. The letter of the Ohattanooga Company 
•evoked by this difiiculty was dated Pebruary 25, 1896, and read as follows: 
"Gentlemen: We are in réceipt of a carbon copy of your favor of the 24th 
Instant, to F. B. Nichols, V. P., in référence to Atlanta, 6a, We certainly 
regret that the matter bas assumed its présent shape and that E. D. Wood & 
Company should make a ipwer bid by one dollar a ton that the Southern shops. 
You know we hâve always been opposed to spécial customers and 'reserved 
citles.' We do not think that it is the right prineiple, and we believe, if the 
présent association continues, that ail spécial customers and reserved eities 
should be wiped out. There is no good reason why we should be allowed to 
handle New Orléans; you, Atlanta; Howard-Harrison Iron Co., St. Louis; or 
South Pittsburg, Omaha. We are not in the business to award spécial privilèges 
to any foundry, and we believe that the resuit would be more benefit to ail 
concemed if ail business was made compétitive. It is hardly right, and we 
believe, if you will think over the matter carefuUy, yOU will concède it, for us 
to;bê put into a position of belng imable to make priées or furnlsh pipe for the 
city of Atlanta, when we hâve always heretofore had a large share of thelr 
trade. We cannot explain our position to the Atlanta people, and we consider 
It is detrimental to our business, and think no combination should hâve the 
power to force us into such a position. The same argument will apply with 
.you as to New Orléans, St. Louis, and other places. We think this matter 
should be considered seriously, and some action taken thàt will resuit in re- 
establishing ourselves (I mean the four' Southern shops) in the confidence of 
the Atlanta people. Wistar, K. D. Wood & Company's man, bas no doubt told 
them ail about our association, or as much as he could guess, and bas worked 
up a very bitter feeling against us. The very fact that you hâve been pro- 
tectèd, and hâve had ail their business for the past two years, Is proof to them 
that such a 'combination' exists;! and they state that, if they flnd out positively 
that we are working together, they will never receive a bid from any one of 
us again. We cannot afford to leave thèse people undêr that impression, and 
somethingought to be done that would disprove M^. Wlstar's' statement to them. 
We believe that ail business oUght to be compétitive! The fact that certain shops 
hâve certain clties 'reserved' is ail based upon mère sentiment, and no good rea- 
son exists why it should be so. We believe that, as a gênerai thing, we hâve 
had our priées ëntlrely too high, and especlally do we believe this bas been the 
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case as to priées in reserved cities. The priées made at St. Louis and Atlanta 
are entirely out of ail reason, and tbe resulC bas been, and always will be, when 
liigh priées are named, to create a bad feeling and an agitation agalnst thp 
combination. There is no reason why Atlanta, New Orléans, St. Louis, or 
Omaha shonld be made to pay higher priées for their pipe than other places near 
them, who do not use anything like the amount of pipe, and whose trade is not 
as désirable for many other reasons. There is no sentiment existing with us in 
référence to Atlanta, as we would as soon sell our pipe anywhere else, only, 
as stated above, it is wrong in principle that we should be forced to give up 
Atlanta or any other point for no good reason that we linow of." 

It appears quite clearly from the priées at whicÈ the Chattanooga and the 
South Pittsburg Oompanies offered pipe in free territory that any priée which 
would net them from $13 to $15 a ton at their foundries would give them a 
profit. Pipe was freely offered by the défendants in free territory more than 
500 miles from their foundries at less priées than their représentative board fixed 
priées for jobs let in cities in pay territory nearer to défendants' foundries by 
300 miles or more. The défendants adduced many affidavits of a formai type, 
chiefly from persons who had lieen buying pipe from défendants and otner eom- 
panies, whO testifled in a gênerai way that the priées at which the pipe had 
been offered by défendants ail over the country liad been reasonable; but in 
not one of the affidavits was any attempt made to give figures as to qost of 
production and freight, and in not a single case were the spécifie instances shown 
by the évidence for the petitioner disputed. The évidence as to the capacity 
of the défendants' mills is by no means satisfaetory. The division of bonuses 
was based on an aggregate yearly output of 220,000 tons, but there are aver- 
ments in the answer that indicate that thls was not a statement of the actual 
llmit of eapacity, but was only taken as a standard of resti-icted output upon 
which to ealculate an équitable division of bonuses. Nowhere in the large mass 
of affidavits Is there any statement of the per diem capacity of défendants' mills. 
Taking their aggregate eapacity, however, as 220,000 tons, that of the other 
mills in the pay territory was l'TO.SOO tons, and that of the mills in free terri- 
tory was 348,000 tons, accordlng to the affldavit of the chief offlcer of one of 
défendants. Of the nonassociation mills in the pay territory, one was at Pueblo, 
Colo., another was in the state penltentiary at Waco, Tex., and a third in Oregon. 
Their aggregate annual capacity was 45,500 tons. Another nonassociation mill 
was the Shiekle, Howard & Harrison mill of St. Louis, Mo., with a capacity of 
12,000 tons. John W. Harrison, who was président of this company, was also 
président of the Howard-Harrison mill of Bessemer, Ala.. which was a mem- 
ber of the association; and it appears that an order taken by the Bessemer 
mill at St. Louis was partly fllled by the St. Louis mill. The other mills in 
the pay territory were one at Columbus. Ohio, with an annual capacity of 30,000 
tons; one at Cleveland, Ohio, of 60,000 tons: one at Newcomerstown, in north- 
eastem Ohio, of 8,000 tons; and one at Détroit, Mieh., of 15,000 tons; and their 
aggregate annual capacity was 113,000 tons. In the free territory there was 
one mill in eastern Virginia, with an annual capacity of 1G,000 tons; four mills 
in eastern Pennsylvania, with a capacity of 87,000 tons; three mills in New 
Jersey, with a capacity of 210,000 tons; and two mills in New York, one at 
tltica, and another at Buffalo, with an aggregate eapacity of 35,000 tons. The 
évidence was scanty as to rates of freight upon iron pipes, but enough appeared 
to show that the advantage in freight rates which the défendants had over the 
large pipe foundries in New York, eastern Pennsylvania, and New Jersey in bid- 
dlng on contracts to deliver pipe in nearly ail of the pay territory varied from 
$2 to $6 a ton, accordlng to the location. The défendants flled the affidavits of 
their managing officers, in which they stated generally that the object of their 
association was not to raise priées beyond what was reasonable, but only to pre- 
vent ruinons compétition between défendants, which would hâve carried priées 
far below a reasonable point; that the bonuses charged were not exorbitant 
profits and additions to a reasonable price, but they were déductions from a rea- 
sonable priée, in the nature of a penalty or burden intended to curb the natural 
disposition of each member to get ail the business possible, and more than his 
due proportion; that the priées fixed by the association were always reasonable, 
and were always fixed, as they must hâve l)een, with référence to the very 
active compétition of other pipe manufacturers for every job; that the reason 
why they sold pipe at so much cheaper rates in the free territory than In. Ûie 
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pay tërritory was because they were willlng to sell at a loss t6 keep their mlUs 
going rather than to stop them; that the priées at a clty liUe St. honls in which 
thé spécifications were detailed and précise, were highei' because pipe bad to 
be madè especially for thê job, and they could not Use stock on hand. The 
défendants devoted a good fleal of évidence to showing that the stenographer 
who furnlshed copies of the minutes of the association and of the correspondence 
between the inembèrs had a pecuniary motire in thus betraying the confidence 
of his employers; but no évidence was ofifered by them to conti-adict any state- 
ments made by him, or to impeach the aceuracy of the copies he has produced. 
On one point alone was he £ontradicted, and that was in his statement that the 
bonuses represented the increase over and above a reasonable price made possible 
by the combination of the défendants. 

J. H. Bible and Edward B. Whitiiey, for the United States. 
Frank Spurlock, for appellees. 

Before HAELAN, Circuit Justice^ and TAFT and LURTO^S", Circuit 
•Judges, 

TAFT, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The first section of the act of. congress entitled "An act to protect 
trade and commerce against unlawful restraints and monopolies/' 
passed July 2, 1890 (26 Stat. 209), déclares illégal "erer^ contract, com- 
bination in the forœ of trust or otheJ*wise or.cbnspiraçy in restraint of 
trade or commerce am^ng the several states or with foreign. nations." 
The second section makes it a misdemeanor for any. person to monopo- 
lize, or attempt to monopolize^ oi* combine or conspire with others to 
monopolize, any part of the trade or commerce àmOng the severjal 
statee. The fourth section of, the act gives the circuit courts of the 
United States jurisdiction to hear and détermine proceedings in equity 
brought by the district attorneys of the United States under the direc- 
tion of the attorney gênerai to restrain violations of the act. 

Two questions are presented in this case for oiir décision: First. 
Was the association of the défendants a contract, combination, or con- 
spiracy in restraint of trade, as the terms are to bë understood in the 
act? Second. Was the trade thus restrained trade between the 
states? , 

The contention on behalf of défendants is that the association would 
liave been valid at common law, and that the fédéral anti-trust law 
was not intènded to reach any agreepaents that were not void and un- 
enforceableat common law. It might be a suflicient answer to this 
contention to point to the décision of the suprême court of the United 
States in U. S. v. Trans-Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. 
et. 540, in which it was held that contracts in reétraint of Interstate 
transportation were within the statufe, whether the restraints would be 
regarded aÉ reasonable at common law or not. It is suggested, how- 
ever, that that case related to a quasi public employment necessarily 
under piiblic controï, and af ecting public in terests, apd that a less strin- 
gent rule of construction applies to contracts restricting parties in salea 
of merchandise, which is purely a private business, having in it no ele- 
'ment of a public or quasi public charâcter. Whethel* or not there is 
substance in siiçh à distinctîon,:^a question we do not décide,— it is 
certain that, if the contract of association which bound the défendants 
was void and unenforceable at the common law because in restraint of 
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trade, it is witliin the inhibition of the statute if the traâe it restrained 
wàs interstate. Contracts that were in unreasonable restraint of trade 
at common law were not unlawful in the sensé of being criminal, or giv- 
ing rise to a civil action for damages in favor of one prejudicially af- 
fected tbereby, but were simply Toid, and were not enforced by the 
courts. Mogul Steamship Co. v. McGregor, Gow & Co., [1892] App. 
Cas. 25; Hornby v. Close, L. B. 2 Q. B. 153; Lord Campbell, 0. J., in 
Hilton V. Eckersley, 6 El. & Bl. 47, 66; Hannen, J., in Farrer v. Close, 
L. E. 4 Q. B. 602, 612. The effect of the act of 1890 is to render 
such contracts unlawful in an aflQrmative or positive sensé, and pnn- 
ishable as a misdemeanor, and to create a right of civil action for dam- 
ages in favor of those injuried thereby, and a civil remedy by injunction 
in favor of both private persons and the public against the exécution 
of such contracts and the maintenance of such trade restraints. 

The argument for défendants is that their contract of association was 
not, and could not be, a monopoly, because their aggregate tonnage 
capacity did not exceed 30 per cent, of the total tonnage capacity 
of the country; that the restraints upon the members of the asso- 
ciation, if restraints they could be called, did not embrace ail the 
States, and were not unlimited in space; that such partial restraints 
were justified and upheld at common law if reasonable, and only propor- 
tioned to the necessary protection of the parties; that in this caee the 
partial restraints were reasonable, because without them each member 
would be subjected to ruinous compétition by the other, and did not ex- 
ceed in degree of stringency or scope what was necessary to protect the 
parties in securing priées for their product that were fair and reason- 
able to themselves and the public; that compétition was not stifled 
by the association because the prices fixed by it had to be fixed with 
référence to the very active compétition of pipe companies which were 
not members of the association, and which had more than double the 
défendants' capacity; that in this way the association only modified 
and restrained the evils of ruinous compétition, while the public had 
ail the beuëflt from compétition which public policy demanded. 

From early times it was thé policy of Englishmen to encourage trade 
in England, and to discourage those voluntary restraints which trades- 
men were often induced to impose on themselves by contract. Courts 
recognized this public policy by refusing to enforce stipulations of this 
character. The objections to such restraints were mainly two. One 
was that by such contracts a man disabled himself from earning a liveji- 
hood with the risk of becoming a public charge, and deprived the com- 
munity of the beneflt of his labor. The other was that such restraints 
tended to give to the covenantee, the beneflciary of such restraints, a 
monopoly of the trade, from which he had thus excluded one competitor, 
and by the same means might exclude others. 

Chief Justice Parker, in 1711, in the leading case of Mitchel v. 
Reynolds, 1 P. Wms. 181, 190, stated thèse objections as foUows : 

«First. The mischief which may arise from them- fl) to the party by the loss 
of his Uvelihood and the subsistence of his family; (2) to the public by depriving 
It of an usef ul member. Another reason is . the , gre£^t abuses thèse voluntary 
restraints are llable to; as, for instance, from corporations who are perpetually 
laboring for exclusive advantages In trade, and to reduce It into as few hands 
as possible." 
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The reasons were stated somewhat more at length in Alger r. 
Thacher, 19 Piek. 51, 54, in wldch the suprême judicial court of Massa- 
chusetts jsaid: 

"The unl'easonableness of contracts In restraint of trade and business is very 
apparent from several obvions considérations: (1) Sucli contracts injure the 
parties making them, because they diminish their means of procuring liveli- 
hoods and a competency for thelr families. Tliey tempt improvident persons, 
for tlie salie of présent gain, to deprive themselves of tlie power to make future 
acquisitions; and tliey expose sucti persons to imposition and oppression. (2) 
They tend to depri^te the public of the services of men in the employments and 
capaclties in which they may be most useful to the community as well as them- 
selves. (3) Tï^ey discourage industry and enterprise, and diminish the produets 
of ingenuity and skill. (4) They prevent compétition and enhance priées. (5) 
They expose the public to ail the evils of monopoly; and this especially is ap- 
plicable to wealthy eompanies and large corporations, who hâve the means, 
unless restrained by law, to exclude rivalry, monopolize business, and engross 
the market. Agalnst evils like thèse, wise laws protect individuals and the 
publie by declaring ail such contracts void." 

The changed conditions under which men hâve ceased to be so en- 
tirely dépendent for a livelihood on pursuing one trade, hâve rendered 
the first and second considérations stated above less important to the 
communitj than they were in the seventeenth and eighteenth centuries, 
but the disposition to use every means to reduce compétition and create 
monopolies has grown so much of late that the fourth and fifth con- 
sidérations mentioned in Alger v. Thacher hâve certainly lost nothing 
in weight in the présent day, if we may judge from the statute hère 
under considération and similar législation by the states. 

The inhibition against restraints of trade at common law seems at 
first to hâve had no exception. See language of Justice Hull, Year 
Booli, 2 Hen. V., folio 5, pi. 26. After a time it became apparent to 
the people and the courts that it was in the interest of trade that cer- 
tain covenants in restraint of trade should be enforced. It was of im- 
portance, as an incentive to industry and honest dealing in trade, that, 
after a man had bullt up a business with an extensive good will, he 
should be able to sell his business and good will to the best advantage, 
and he could net do so unless he could bind himself by an enforceable 
contract not to engage in the same business in such a way as to prevent 
injury to that which he was about to sell. It was equally for the good 
of the public and trade, when partners dissolved, and one took the 
business, or they divided the business, that each partner rnight bind 
himself not to do anything in trade thereafter which vtfould derogate 
from his grant of the interest conveyed to his former partner. Again, 
when two men became partners in a business, although their union 
might reduce compétition, this effect was only an incident to the main 
purpose of a union of their capital, enterprise, and energy to carry on 
a successful business, and one useful to the community. Eestrictions 
in the articles of partnership upon the business activity of the members, 
with a view of securing their ehtire effort in the common enterprise, 
were, of course, only ancillary to the main end of the union, and were 
to be encouraged. Again, when one in business sold property with 
which the buyer might set up a rival business, it was certainly reason- 
able that the seller should be able to restrain the buyer from doing him 
an injury which, but for the sale, the buyer would be unable to inflict. 
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ThiS was not reduciag compétition, but was only securing the seller 
against an increase of compétition of his own creating. Such an ex- 
ception was necessary to promote the f ree purcliase and sale of çroperty. 
Again, it was of importance that business men and professional men 
should hâve every motive to employ the ablest assistants, and to in- 
struct them thoroughly; but they would naturally be reluctant to do so 
uniess such assistants were able to bind themselves not tô set up a 
rival business in the vicinity after learning the détails and secrets of 
the business of their employers. 

In a case of this last kind, Mallan v. May, 11 Mees. & W. 652, Baron 
Parke said: 

"Contracts for the partial restraint of trade are upheld, not because they are 
advantageous to the individual wlth whom the contract Is made, and a sacrifice 
pro tanto of the rights of the community, but because it Is for the benefit of 
the public at large that they should be enforced. Many of thèse partial restraints 
on trade are perfectly consistent with publie convenience and the gênerai Inter- 
est, and hâve been supported. Such is the case of the disposing of a shop in 
a particular place, with a contract on the part of the vendor not to carry on 
a trade in the same place. It Is, in etfect, the sale of a good will. and ofEers 
an encouragement to trade by allowing a party to dispose of ail the fruits of 
his industry. • » * And such is the class of cases of much more fréquent 
occurrence, and to which this présent case belongs, of a tradesman, manufacturer, 
or professional man taklng a servant or clerk into his service, with a contract 
that he will not carry on the same trade or profession within certain limits. 
• • • In such a case the public dérives an advantage in the unrestrained 
choice which such a stipulation gives to the employer of able assistants, and 
the security it affords that the master will not withhold from the servant in- 
struction in the secrets of his trade, and the communication of his own skill 
and expérience, from the fear of his afterwards having a rival in the same busi- 
ness." 

For the reasons given, then, covenants in partial restraint. of trade 
are generally upheld as valid when they are agreements (1) by the 
seller of property or business not to compete with the buyer in such a 
way as to derogate from the value of the property or business sold ; (2) 
by a retiring partner not to compete with the flrm; (3) by a partner 
pending the partnership not to do anything to interfère, by coqipetition 
or otherwise, with the business of the flrm; (4) by the buyer of prop- 
erty not to use the same in compétition with the business retained by 
the seller; and (5) by an assistant, servant, or agent not to compete 
with his master or employer after the expiration of his time of service. 
Before such agreements are upheld, however, the court must flnd that 
the restraints attempted thereby are reasonably necessary (1, 2, and 3) 
to the enjoyment by the buyer of the property, good will, or interest 
in the partnership bought; or (4) to the legitimate ends of the exlsting 
partnership; or (5) to the prévention of possible injury to the business 
of the seller from use by the buyer of the thing sold; or (G) to protection 
from the danger of loss to the employer's business caused by the unjust 
use on the part of the employé of the conûdential knowledge acquired in 
such business. Under the first class corne the cases of Mitchel v. 
Eeynolds, 1 P. Wms. 181; Fowle v. Parke, 131 U. S. 88, 9 Sup. Ct. 658; 
Nordenfeldt v. Maxim Nordenfeldt Co., [1894] App. Cas. 534 ; Rousillon 
V. Rousillon, 14 Ch. Div. 351; Cloth Co. v. Lorsont, L. R. 9 Eq. 345; 
Whittaker v. Howe, 3 Beav. 383 ; Match Co. v. Roeber, 106 N. Y. 473, 
13 N. E. 419 ; Tode v. Gross, 127 N. Y. 480, 28 N. E. 469 ; Beal v. Chase, 
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31'Mich.' 490; Hubbard v. MiUer, 27 Mich. 15; National Ben. Co,- r. 
Union HospitalCo., 45 Minn. 272, 47 N. W. 806; Whitney v. Slayton. 
40-Me.2245iPierc6T. FjuUer, 8 Mass. 222; Richards v. Seating Ck>., 8T 
Wis. 50^, 58 N, W. 787. In the second class are Tallis v. Tallis, 1 El. 

6 El. 391, and Lange v. Werk, 2 Ohio St. 520. In the third class are 
MacMnerv Co. v. Dolph, 138 U. S. 617, 11 Sup. Gt. 412, Id., 28 Fed. 553, 
and Mattliews v. Associated Press, 136 N. Y. 333, 32 N. E. 981. In 
the fourth class are American gtrawboard Co. v. Haldeman Paper Co., 
83 Fed. 619, and Hitchcock v. Anthony, Id. 779, both décisions of this 
court; Navigation Co. v. Winsor, 20 Wall. 64; Dunlop v. Gregory, 10 
N. Y. 241; Hodge y. Sloan,' 107 N. Y. 244, 17 N. E. 335. While in the 
flfth class arç the cases of Homer v. Ashford, 3 Bing. 322; Horner v. 
Graves, 7 Bing., 735; Hitchcock v. Coker, 6 Adol. & E. 454; Ward v. 
Byrne, 5 Mees & W. 547; Dubowski v. Goldstein, [1896] 1 Q. B. 478; 
Peels V. Saalfeld, [18921 2 Ch. 149; Taylor v. Blanchard, 13 Allen, 
370; Keeler V. Taylor, 53 Pa. St. 467; Herreshofif v. Boutinean, 17 
R. I. 3, 19 Atl. 712. 

It would be stating it too strongly to say that thèse flve classes of 
covenante in restraint of trade include ail of those upheld as valid at 
the eominon l^w ; but it would certainly seem to follow from the tests 
laid down for determining the validity of such an agreement that no 
conventional restraint of trade can be enforced unless the covenant 
embodying it is merely ancillary to the main purpose of a lawf ul con- 
tract, and necessary to protectme covenantee in the enjoyment of the 
legitimate fruits of the con tract, or to protect him from the dangers of 
an unjust use of those fruits by the other party. In Horner v. Graves, 

7 Bing. 735, Chief Justice Tindal, who seems to be regarded as the high- 
est English judiciJ^ authority on this branch of the law (see Lord Mac- 
naghten's judgment in Nordenfel^t v. Maxim Nordenfelt Co., [1894] 
Àpp. Cas. 535, 567), used .the f qllowing latguage : " 

' "We do not see how a better test can be appUed to the question whether this 
Is or not a reasonable restraint of trade than by considering *hether the re- 
straint Is such ,orily as to afford a fair protection to the Interests of the party 
in favor of whom It is giren, and Biot so large as to interfère wlth the interests 
of the public.: Whatever restraint is Jarger than the necessary protection of the 
party requirescan be of no beneflt to either. It can only be oppressive. It is, 
in the eye of the law, unreasonable. Whatever is injurious to the interests of 
the public is void on the gi-pund of public policy." 

This very statement of the rule implies that the contract must be 
one in which there is a main purpose, to which the covenant in restraint 
of trade is merely ancillary. The covenant is inserted, only to protect 
one of the parties from the injury.ys'hich, in the exécution of the con- 
tract or enjoyment of its fruits, hemay suffer from the unrestrained 
compétition of the other. TJhemain purpose of the contract suggests 
the measure of protection needed, and furnishes a sufficiently uniform 
standard by which the validity pf such restraints may be judicially de- 
termined. In such a case, if the restraint exceeds the necessity pre- 
sented by the main purpose of the contract, it is void for two reasons: 
First, because it oppresses the covenantor, without any corresponding 
beneflt to the covenantee; and, second, because it tends to a monopoly. 
But where the sole object of both parties in making the contract as ex- 
pressed therein is merely to restrain compétition, and enhance or main- 
tain priées, it would seem that there was nothing to justify or excuse 
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|he restraint, that it would necessarilj hâve a tendencj to monopoly, 
and therefore would be void. In such a case there is no measure 
of what is necessary to tàe protection of either party, except the vague 
and varying opinion of judges as to how much, on principles of political 
economy, men ought to be allowed to restrain compétition. There is 
in such contracts no main lawful purpose, to subserve wliicli partial 
restraint is permitted, and by which ita reasonableness is measured, but 
the sole object is to restrain trade in order to avoid the compétition 
which it bas always betn the policy of the common law to foster. 

Much bas been said in regard to the relaxing of the original strict- 
ness of the common law in declaring contracts in restraint of trade 
void as conditions of civilization and public policy hâve changed, and 
the argument drawn therefrom is that the law now recognizes that 
compétition may be so ruinous as to injure the public, and, therefore, 
that contracts made with a view to check such ruinous compétition and 
regulate prices, though in restraint of trade, and havuig no other pur- 
pose, will be upheld. We think this conclusion is unwarranted by the 
authorities when ail of them are considered. It is true that certain 
rules for determining whether a covenant in restraint of trade ancillary 
to the main purpose of a contract was reasonably adapted and limited 
to the necessary protection of a party in the carrying ont of such pur- 
pose hâve been somewhat modifled by modem authorities. In Mitchel 
v. Eeynolds, 1 P. Wms. 181, the leading early case on the subject, in 
which the main object of the contract was the sale of a bake house, 
and there was a covenant to protect tbe purchaser against compétition 
by the seller in the bakery business, Chief Justice Parker laid down the 
rule that it must appear before such a covenant could be enforced tha+ 
the restraint was not gênerai, but particular or partial, as to places or 
persons, and was upon a good and adéquate considération, so as to 
niake it a proper and useful contract. Subsequently, it was decided in 
Hitchcock V. Ooker, 6 Adol. & E. 454, that the adequacy of the considér- 
ation was not to be inquired into by the court if it was a légal one, and 
that the opération of the covenant need not be limited in time. More 
xecently the limitation that the restraint could not be gênerai or un- 
limited as to space bas been modifled in some cases by holding that, If 
the protection necessary to the covenantee reasonably requires a cove- 
nant unrestricted as to space, it will be upheld as valid. Whittaker v. 
Howe, 3 Beav. 383; Cloth Co. v. Lorsont, L. R. 9 Eq. 345; Rousillon 
V. Rousillon, 14 Ch. Div. 351; Nordenfeldt v. Maxim Nordenfeldt Co., 
£1894] App. Cas. 535. See, also, Fowle v. Park, 131 U. S. 88, 9 Sup. 
Ot. 658; Match Co, v. Boeber, 106 N, Y, 473, 13 N. E. 419. But thèse 
cases ail involved contracts in which tbe covenant in restraint of trade 
was ancillary to the main and lawful purpose of the contract, and was 
necessary to the protection of the covenantee in the carrying out of 
that main purpose. They do not manifest any gênerai disposition on 
the part of the courts to be more libéral in supporting contracts having 
for their sole object the restraint of trade than did the courts of an 
earlier time. It is true that there are some cases in which the courts, 
mistaking, as we conceive, the prpiKr limits of the relaxation of the 
mies for determining the unreasonableness of restraints of trade, hâve 
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set sail on a sea of doubt, and bave assumed the power to say, în respect 
to contracts wMcli hâve no other purpose and no oth.er considération on 
eitlier side than the mutual restraint of tbe parties, how much restraint 
6f compétition is in the public interest, and how much is not. 

The manifest danger in the administration of justice according to 
so shifting, vague, and indeterminate a standard would seem to be a 
strong reason against adopting it. The cases assuming sueh a power 
in the courts are Wicliéns v. Evans, .3 Younge & J. 318; Collins v. 
Locke, 4 App. Cas. 674; Ontario Sait Co. v. Merchants' Sait Co., 18 
Grant (U. C.) 540; Kellogg v. Larkin, 3 Pin. 123; Leslie v. Lorillard, 
110 N. Y. 519, 18 N. E. 363. 

In Wickens v. Evans, three trunk manufacturers of England, who 
had competed with each other throughout the realm to their loss, agreed 
to divide England into three districts, each party to hâve one district 
exclusively for his trade, and, if any stranger should invade the district 
of either as a competitor, they agreed "to meet to devise means to pro- 
mote their own views." The restraint was held partial and reasonable, 
because it left the trade open to any third party in either district. In 
answer to the suggestion that such an agreement to divide up the béer 
business of London among the London brewers would lead to the 
abuses of monopoly, it was replied that outside compétition would soon 
cure such abuses, — an answer that would validate the most complète 
local monopoly of the présent day. It may be, as suggested by the 
court, that local monopolies cannot endure long, because their very exist- 
ence tempts outside capital into compétition; but the public policy em- 
bodied in the common law requires the discouragement of monopolies, 
however tëmporary their existence may be. The public interest maj 
ênïïev severely while new compétition is slowly developing. The case 
can hardly be reconciled with later cases, hereafter to be referred to, in 
England and America. It is true that there was in this case no direct 
évidence of a désire by the parties to regulate priées, and it has been 
sometimes explained on the theory that the agreement was solely to re- 
duce the expenses incident to a business covering the realm by restrict- 
ing its territorial extent; but it is difficult to escape the conclusion 
that the restraint upon each two of the three parties was imposed ta 
secure to the other a monopoly and power to control priées in the terri- 
tory assigned to him, because the fli^al clause in the contract implies 
that, when it was executed, there were no other competitors except the 
parties in the territory divided. 

Collins V. Locke was a case in the privy council. The action was 
brought to enforce certain articles of agreement by and between four 
of the leading master stevedore contracting flrms in Melbourne, Aus- 
tralia, who did practically àll tbe business at that port. The court 
(composed of Sir Barnes Peacock, Sir Montague E. Smith, and Sir 
Robert P. Collier) describes the scope and purposes of the agreement 
and the view of the court as folio ws : 

•'The objeets which this.agreement has in vlew are to parcel ont the stevedor- 
tng business of the port among the parties to It, and so to prevent compétition, 
at least among themselves, and also, it may be, to keep up the priée to be paid 
for the -work. Their lordships are not prepared to say that an agreement hav- 
!ng thèse objeets l3 Invalid if carried Into effect by proper means,— tliat is, by 
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provision? reasonably neeessary for tlie purpose,— thougli the effeet of them might 
be to croate a partial restraint upon the power of the parties to exercise their 
trade." 

No attempt is made to justify the view tlius comprehensively stated, 
or to support it by authority, or to reconcile it witli the gênerai doctrine 
of the common law that contracta restraining compétition, raising 
priées, and tending to a monopoly, as this is conceded by the court to 
hâve been, are void. The court ignores the public interest that priées 
shall be regulated by compétition, and assumes the power in the court to 
uphold and enforee a contract securing a monopoly if it affeet only one 
port, so as to be but a partial restraint of trade. The case is directly 
at Tariance with the décision of the suprême court of Illinois in More 
V. Bennett, 140 III. 69, 29 N. E. 888, hereafter discussed, and cannot be 
reconciled in principle with many of the other cases cited. 

The Canadian case of Ontario Sait Co. v. Merchants' Sait Co. is àn- 
other one upon which counsel for the défendants rely. That was the 
décision of a vice chancellor. Six sait companies, in order to maintain 
priées, combined, and put their business under the control of a eommit- 
tee, and agreed not to sell except tlirough the committee, It was held 
that because it appeared that there were other sait companies in the 
province, and because the eombiners denied that they intended to raisç 
priées, but only to maintain them, the contract of union was not in 
unlawful restraint of trade. The conclusion and argument of the 
court in Sait Co. v. Guthrie, 35 Ohio St. 66G, hereafter stated, would 
seem to be a suiïieient answer to this case. 

Kellogg V. Larkin, 3 Pin. 123, was an early case in Wiseonsin, in 
which the action was on the covenant of a warehouseman in a lease 
of his warehouse, by which he agreed to dévote his services to the 
lessee at certain compensation, and not to purchase or store wheât in 
the Milwaukee market. The covenant was held valid. Had nothing 
else appeared in the case, the conclusion would hâve been clearly right, 
because such a covenant might well hâve been reasonably neeessary 
to the protection of the lessee in his enjoyment of the warehouse and 
the good will of the lessor. But it further appeared that this lease, 
with the covenant, was only one of many such executed by the ware- 
housemen of Milwaukee to the united grain dealers of that city, to 
enable the latter to obtain absolute control of the wheat market in Mil- 
waukee. The court held the latter combination valid also. The dé- 
cision cannot be upheld, in view of the more modem authorities here- 
after referred to* 

The case of Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363, would 
seem to be an authority against our view. In that case a stockholder 
spught to restrain the payment of an annual payment about to be made 
by the Old Dominion Steamship Company under a contract by which 
it bought ofiE the Lorillard Steamship Company from continuing in 
compétition with it in carrying passengers and freight between New 
York and Norfolk. The contract was held valid, although it had no 
purpose except the restraining of compétition, and, so far as appears, 
the obtaiûing ofjthe complète control of the business. The case is 
rest^d Pli Match, Co, v. Roeber, 106 N. Y. 473, 13 N. E. 419, which was 
a case of the purchase of property and good will. It proceeds on fhe 
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gênerai proposition "that compétition is not invariably a public bene- 
f action ; for it may be carried on to guch a degree as to beçome a gên- 
erai evil," and tbus leaves it to the discrétion of the court to saj how 
much compétition is désirable, and how much is mischievous, and ac- 
cordinglj to détermine wbether a contract is bad or not. The case is 
directly opposed to Anderson v. Jett, 8& Ky. 375, 12 S. W. 670, here- 
after cited. It should bé said that nothing appears in the report of the 
case to show directly that the purptee of the contract was to reserve the 
entire business to the Dominion Company, or to secure to it the power 
of regulâting priées, but this natural inference from the terms of the 
contract is not negatived. 

The case of Mogul Steamship Co. v. McGregor, Gow & Go., [1892] 
App. Cas. 25, has been cited to sustain the position of the défendants. 
It does not do so. It was a suit for damages, bronght by a com- 
papi?- engagea in the tea-carrying trade at Hankow, China, against six 
othër companifis engaged in the same trade, for loss inâiéted by an 
alleged^unlawful conspiracy entered into by them to drive the plain- 
tiff ont of the trade, and to obtain control of the trade themselves. It 
appeared that the défendants agreed to conform to a plan of asso- 
ciation, by which they should constantly underbid the plaintiff, and 
take away his trade by offering exceptional and very favorable terms 
toeiistomers dealing eiélusively with the members of the association, 
and that they did this to côntrol the business the next season after 
he had been thus drivèn out of compétition. It was held by the house 
of lords that this was not an unla'wful and indictable conspiracy, giv- 
ing rise to a cause of action by the person injured thereby; but it 
was not held that the contract of association entered into by the de- 
fendants was not void and unenforceable at common law. On the 
contrary. Lord Bramwell, in his judgment (at page 46), and Lord Han- 
nen, in his (at page 58), distlnctly say that the contract of association 
was void as in restraint of trade; but ail the law lords were of opinion 
that contracté void as iû restraint of trade were not unlawful in a 
criminal sensé, and gave no right of action for damages to one in- 
jured thereby. The statute we are oonsidering expressly gives such 
contracta a cHminal and unlawful character. It is manifest, there- 
fore, that whatéver of relevancy the Mogul Steamship Co. Case has in 
this discussion mabes for, rather thari against, our conclusion. 

Two other cases deserve mention hère. They are RoUer Co. v. 
Cushman, 143 Mass. 353, 9 N. E. 629, and Gloucester Isinglass & 
Glue Co. V. Eussia Cernent Co., 154 Mass. 92, 27 N. E. 1005. In 
thèse cases it was held that contracts in restraint of trade are not in- 
valid if they afCect trade' in articles which, though useful and con- 
venient, are not articles ojf prime or public necessity, and therefore 
contracts betwéen dealers inadé to secure complète control of the 
manufacture and sale of such articles were supported. In the first 
<;ase the article involved was a fastening of a certain shade roUer, 
and in the other was glue inade from flsh skins. We think the 
eases hereafter cited sho^V that the common law rule against re 
jstraint of trade extends to ail, articles b( merchandise,:and that tiu\ 
introduction of such a distinction onlyfurnishes ahother oppoïtunity 
for courts to give effeét tô the.vàrying economical opinions ôf iU io- 
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flividual members. It miglit be difficult to say why it was any more 
important to prevent réstràints of trade in béer, minerai water, 
leather cloth, and wire cloth. than of trade in curtain shades or glue. 
Hôwérer this may be, the cases do net touch the case at bar, be- 
cause the same court, in Tèlegraph Co. v. Crâne, 160 Mass. 50, 35 
N. E. 98, held that fire-alarm tèlegraph instruments were articles 
of suflQcient public necessity to render imreasonable restraints of 
trade in them void, and certainly such articles are not more ueces- 
sary for public use than water, gas, and sewer pipe. 

There are other cases upon which counsel of défendants rely, which, 
in oiir judgment, hâve no bearing on the issue, or, if they hâve, are 
clearly within the rules we hâve already stated. One is a case in 
whibh a railroad Company made a contract with a sleeping-car Com- 
pany by which the latter agreed to do the sleeping^car business of 
the railway company on a number of conditions, one of which was 
that no other company should be allowed to engage in the sleeping- 
car business on the same line. Chicago, St. L. & N. O. R. Co. v. Pull- 
nian Southern Car Co., 139 U. S. 79, 11 Sup. Ct. 490. The main 
purpose of such a contract is to furnish sleeping-car facilities to the 
public. The raîlroad company may discharge this duty itself to the 
public, and allow no one else to do it, or it may hire some one to do 
it, ■ and, to secure the necessary investment of capital in the dis- 
cliai^ of the duty, may secure to the sleeping-car company the same 
frèèdom from compétition that it would hâve itself in discharging 
the duty. The restraint iipon itself is properly prbportioned to, and 
is only ancillary to, the main purpose of the contract, which is to 
secure proper facilities to the public. Exactly the same principle 
àppliës tô similarly exclusive con tracts with express companies, and 
stock-yard deliVery companies, Express Cases, 117 U. S. 1, 6 Sup. 
Ct. 542 j 628; Stock-Yârds Co. v. Keith, 139 U. S. 128, 11 Sup. Ot. 461; 
Butchek'- & Drovers' Stock-Yards Co. v. Louisville & N. R. Co., 31 U. 
S. App.'252, 14 G. C. A. 290, and 67 Fed. 35. The fact is that it is 
quite diflficult to conceive how compétition would be possible upon 
the same line of railway between sleeping-car companies or express 
com pailles. Suèh contracts involve the hauling of sleeping cars or 
express cars on each express train, the assignment of oÂices in each 
station, and varions rtaiining arrangements, which it would be an 
intolérable burden upon the railroad company to make and exécute 
for two companies at the same time. And the same is true of con- 
tracta with a stock delivéry company. The railway company could 
not ordinarily be expected to hâve more than one gênerai station for 
the delivéry of cattlé in any one town. It would only be required by 
the nature of its employmènt to furnish such facilities as were rea- 
sonably sufiScient for the business at that place. There is hardly 
more objection on the ground of publie policy to such a restriction 
upon a railway company in cases likethesie thaa there would be to 
a restriction upon a lessor ûot to allow the subject-matter of the 
lease to be enjoyed by any one but the lessee during the lease. The 
privilège, when granted, is hardly capable of other than exclusive 
enjoyment. The publie interest is satisfactorily secured by the re- 
quirement, which may be enforced by any member of the public, to 
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wit, that the charges allowed shall not be unreasonable, and the 
business is of such. a public cbaracter that it is entirely subject to 
legislatÎTe régulation in the same interest. 

Having considered the cages upon which the counsel for the de- 
fendants hâve relied to niaintain the proposition that contracts hav- 
ing no purpose but to restrain compétition and maintain priées, 
if reasonable, will be held valid, we must now pass in rapid review 
the cases that naake for £^n opposite view. 

In People v. Sheldon, 139 N. Y. 251, 34 N. E. 785, ail the coal 
dealers in the city of Lockport, N. Y., entered into a contract of asso- 
ciation, forming a coal exchange to prevent compétition by consti- 
tuting the exchange the sole authority to flx the price to be charged 
by members for coal sold by them, and the price was thus flxed. 
The court approved a charge to the jury that even if this was merely 
a combination between independent coal dealers to prevent compéti- 
tion between themselves for the due protection of the parties to it 
against ruinons rivalry, and although no attempt was made to charge 
unreasonable or excessive priées, it was inimical to trade and coin- 
merce, whatever might be done under jt, and was within the state 
statute making a conspiracy injurions to trade indictable. Said 
Andrews, C. J. (page 264, 139 N. Y., and page 789, 34 N. E.) : 

"If agreements and combinations to preveilt compétition in priées are or may 
be hurtful to trade, tlie only sure remedy is to prohibit ail agreements oî tliat 
character. If the validity of sucli an agreement was made to dépend upon 
actual proof of public préjudice or injury, it would be very difflcult in any case 
to establish the invalldlty, alttibugli the moral évidence might be very convinc- 
ing." 

See, to the same effect, Judd v. Harrington, 139 N. Y, 105, 34 N. E. 
790; Léonard V. Poole, 114 N. Y. 371,.21 N. E. 707; De Witt Wire- 
Cloth Co. V. New Jersev Wire-Cloth Co. (Com. PI.) 14 N. Y. Supp. 277. 

In Morris Run Coal Co. v. Barclay Goal Co., 68 Pa. St. 173, flve 
coal companies controlling the bituminous coal trade in Northern 
Pennsylvania agreed to allow a committee to âx priées and rates 
of freight, and to fix proportion of sales by each. Compétition was 
not destroyed, because the anthracite coal and Cumberland, bitu- 
minous coal were sold in compétition with this coal. The associa- 
tion was, nevertheless, held void, as in illégal restraint of trade a^id 
compétition, and tending to injure the public In Nester v. Brewing 
Co., 161 Pa. St. 473, 29 Atl. 102, 45 brewers in Philadelphia made an 
agreement to sell béer in Philaddiphia and Camden at a certain price to 
be fixed by a committee of their number. Though béer could hardly 
be said to be an artitîle of prime necessity like coal, yet, as it was an 
article of merchandise, the contract was held void, as in restraint of 
trade, and tending to a monppoly. 

In Sait Co. V. Guthrie,;35 Ohio St., 666, the sait manufacturers 
of a sait produdng territoiy in Ohiq, with some exceptions, com- 
bined to régula te the price of sait by preventing , ruinons compéti- 
tion between themselves, and agreed to sell only at priées fixed by a 
committee of their number. The suprême court of Ohio held the 
contract void. Judge Mcllvaine> who delivered the opinion of the 
court, said: 
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"The clear tendency of sueh an agreement Is to establish a monopoly, and to 
destroy compétition In trade, and for that reason, on the ground of public poliey, 
courts will not aid in its enforcement It is no answer to say that compétition 
In the sait trade was not in fact destroyed, or that the priée of the commodity 
wàs not unreasonàbly advanced. Courts will not stop to inquire as to the 
degree of in jury inflicted upon the public. It is enough to Isnow that the 
Inévitable tendency of such contracts is injurions to the public." 

Other Ohio cases which presented similar facts, and in whîch 
the same rule was enforced, are Emery v. Candie Co., 47 Ohio St. 
320, 24 N. E. 660, and Hoffman v. Brooks, 11 Wkly. Law Bul. 258. 

In Anderson t. Jett, 89 Ky. 375, 12 S. W. 670, two owners ol steam- 
boats running on the Kentucky river made an agreement to keep 
np rates, and divide net proâts, to prevent ruinons compétition and 
reduced rates. The contract was held void. 

In Chapin v. Brown, 83 lowa, 156, 48 N. W. 1074, the grocerymen 
in a town, in order to avoid a trade in butter which was burdensome, 
agreed not to buy any butter or to take it in trade except for use in 
their own families, so as to throw the business into the hands of one 
man who dealt in butter exclusively. The agreement was held 
invalid, because in restraint of trade, and tending to créa te a mo- 
nopoly. 

In Craft v. McConoughy, 79 111. 346, five grain dealers in Rochelle, 
111., agreed to conduct their business as if independent of each other, 
but secretly to flx priées at which they would sell grain, and to 
divide profits in a certain proportion. This was held void, as in 
restraint of trade, and tending to create a monopoly. In More v. Ben- 
nett, 140 111. 69, 29 N. E. 888, articles of association entered into by 
only a part of the stenographers of Chicago to fix a schedule of priées, 
and prevent compétition among their members and a conséquent ré- 
duction of priées, was held void. The court said: 

"A comblnation among a number of persons engaged in a particular business 
to stifle or prevent compétition, and thereby to enhance or diminish priées to a 
point above or below what they would be if left to the iniluence of unrestrlcted 
compétition, is contrary to public poliey. Contracts in partial restraint of trade 
which the law sustaina are those entered into by a vendor of a business and its 
good will with its vendee, by which the vendor agrées not to engage in the same 
business within a limited territory; and the restraint, to be valid, must be no 
more extensive than is reasonably necessary for the protection of the vendee in 
the enjoyment of the business purchased." 

As already said, this case is in direct conflict with CoUins v, 
Locke, 4 App. Cas. 674, discussed above. To the same effect as More 
V. Bennett are Ford v. Association, 155 111. 166, 39 N. E. 651, and 
Bishop V. Préservera Co., 157 Hl. 284, 41 N. E. 765. 

In Association v. Niezerowski, 96 Wis. 129, 70 N. W. 166, the suit 
was on a note given in pursuance of the secret rules of an association 
of 60 out of the 75 master masons in Milwaukee, by which ail bids 
for work about to be let were flrst made to the association, and the 
lowest bidder was then required to add 6 per cent, to his bid, and, 
if the bid was more than 8 per cent, below the next lowest bidder, 
more than 6 per cent, might be added. Each meraber was required 
to pay to the association 6 per cent, of his estimâtes when due, for 
subséquent distribution. In declaring the contract void, the court 
said : 

85 F.— 19 
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"The côinbînafftn in question is cOntraryto public pbllcy, and strikes at the 
InterestS'ôf' thc>ste-df the publie desitlùg tti bùiia, and bètweèn whom and the 
assocMlon 01^ the inëmbers thereof there exlst nô contract relations." 

In Vulcan PowderCo. T. Hercules Powâen^o., 96 Cal. 510, 31 
Pac. 581, foùf pbwder companîës of Califorûia agreed that each 
should sell at a priée to be fixed by a committee of their representa- 
tivéÈ, and should pây over to the othej-sp thé profits on any excess 
of sales over a flxed proportion of the total sales. The contract was 
held Toid. , i; 

In Oil Co. V. Adoue, 83 Tex. 650, 19 S. W. 274, flve owners of cotton- 
seed oil mills in Texas made an asreenient not to sell at less than cer- 
tain agreed priées. One guarantied profits to the four others, and 
suit was brought on the guaranty. It was held void, as restraining 
trade, andtending to a monopoly, even thoùgh the évidence failed to 
establish that it effected a monopoly. 

In Association v. Kock, 14 La. Ânn. 168, eight commercial firms 
in New Orléans holding a large quantity of cotton bagging entered 
into an agreement by which they stipulated that for three months 
no member should sell a baie except by a' Tote of the majority. It 
was held that the contract was "palpably and unequivocally a com- 
bination in restreint of trade, and to enhance the price in the market 
of an article of primary necessity to cotton planters. Such combina- 
tions are contrary to public oMer, and cannot be enforced in a court 
of justice." 

In Hilton v; Eckersley, 6 El. & Bl. 47, it was held that an agreement 
between 18 cotton manufacturers to submit to the control of a com- 
mittee of their number for 12 months the question as to priées to 
be paid for labor ànd the terms of employment, in order to resist the 
aggressions of an association of workingmen, was void and unen- 
forceable, because in restraint of trade. 

In Urmston v. Whiteleggî 63 L. T. (N. S.) 455, a case in the queen'B 
bench diirision, before Day and Lawrence, JJ., the action was brought 
to enforcè a penalty under the rules of the Bolton Minerai Water 
Manufacturers' Association, which recited that the object of the 
association was to maintain the price of minerai water, and bound 
the members for 10 yeàrfe not to sell at less than 9d. a dozen bottles, 
or at not less than any higher price fixed by the committee, on penalty 
of £10 for each violation. - Day, J.j said: 

"If a contract for raising^ prices agatnst the public interest Is a contract in re^ 
straint of trade, this is undoiibteély such a conttact. During thê last hundred 
years great changes hâve taKen place in the vléws of the public, of the légis- 
lature, and therefore of the judges, on the œatter, and many old-fashioned 
offenses hâve disappeared; but the rule stiU obtains that conabination for the 
mère purpose of raising ' prices Is not enforceable in a court oif law. This con- 
tract la illégal in the sensé of not belng enf orceable. It Is not necessary that 
it should be such;as to form the ground of criminal proceedings." 

In the foregoing cases the only considération bf the agreement 
restraining the trade of one party was the agreement of the other 
to the same effect, and there was nô relation of partnership, or of 
tendoi" and vendee, or of einployer ànd employé. Where such rela- 
tion exists between the parties, as àlready stated, restraints are 
usuallj enforceable if commensurate only with the reasonable pro- 
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tection of Ûxe covenantee in respect to tlie main transactions affected 
by the contract. But, in récent years, even the fact that the con- 
tract is one for the sale of property or of business and good will, or 
for tlie making of a partnership or a corporation, bas not saved it 
f rom invalidity if it could be shown that it was only part of a plan 
to acguire ail the property used in a business by one management 
with a view to establishing a monopoly. Such cases go a step fur- 
ther than those already considered. In them the actual intent to 
monopolize must appear. It is not deemed enough that the mère 
tendeney of the provisions of the contract should be to restrain 
compétition. In such cases the restraint of compétition ceases to 
be ancillary, and becomes the main purpose of the contract, and the 
transfer of property and good will, or the partnership agreement, 
is merely ancillary and subordinate to that purpose. The principal 
cases of this class are Kiehardson v. Buhl, 77 Mich. 632, 43 N. W. 
1102; Arnot t. Coal Co., 68 N. Y. 558; People v. Milk Exchange, 145 
N. Y. 267, 39 N. E. 1062; People v. Reflning Co., 54 Hun, 366, 7 
N. Y. Supp. 406; State v. Nebraska Distilling Co., 29 Neb. 700, 46 
N. W. 155; State v. Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279; 
Manufacturing Oo. v. Klotz, 44 Ped. 721; Distilling & Cattle Peeding 
Co. V. People, 156 111. 448, 41 N. E. 188; Carbon Co. v. McMillin, 
119 N. Y. 46, 23 N. E. 530; Harrow Oo. v. Hench, 83 Ped. 36; Factor 
Oo. V. Adler, 90 Cal. 110, 27 Pac. 36; Lumber Co. v. Hayes, 76 Cal. 
387, 18 Pac. 391. 

In addition to the cases cited, there are others which sustain the 
gênerai principle, but in them there exista the additional reason for 
holding the contracts invalid that the parties were engaged in a 
quasi public employment. They are Gibbs v. Gas Co., 130 U. S. 
396, 9 Sup. et. 553; People v. Chicago Gas Trust Co., 130 111. 268. 
22 N. E. 798; Stockton v. Eailroad Co., 50 N. J. Eq. 52, 24 Atl. 964; 
West Va. Transp. Co. t. Ohio River Pipe-Line Co., 22 W. Va. 600; 
Hooker v. Vandewater, 4 Denio, 349; Stanton v. Allen, 5 Denio, 
434; Bailroad Co. v. Collins, 40 Ga. 582; Hazlehurst v. Railroad Co., 
43 Ga. 13. 

Upon this review of the law and the authorities, we can hâve no 
idoubt that the association of the défendants, however reasonable the 
priées they fixed, however great the compétition they had to encoun- 
ter, and however great the necessity for curbing themselves by joint 
agreement from committing financial suicide by ill-advised compé- 
tition, was void at common law, because in restraint of trade, and 
tending to,a monopoly. But the facts of the case do not require us 
to go so far as this, for they show that the attempted justification 
of this association on the grounds stated is without foundation. 

The défendants, being manufacturers and vendors of cast-iron 
pipe, entered into a combination to raise the priées for pipe for ail 
the States west and south of New York, Pennsylvania, and Virginia, 
oonstituting considerably more than three-quarters cf. the territory 
of tïie United States, and. significantly called by the associâtes 
"pay territoryi" Their joint annijal output was 220,000 tons. The 
total capapity of ail fhe pt;her cast-iron pipe manufacturers in the 
gay territory was 170,300 tqijs. ,iQ^ this, 45,000 tons was the; ça,- 
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pacity of mills in Texas, Colorado, and Oregon, so far removed from 
that part of the pay territory where the demand was considérable 
that necessary freight rates excluded them from the possibility of 
competing, and 12,000 tons was the possible annual capacity of a 
mill at St. Louis, which was practically under the same management 
as that of one of the défendants' mills. Of the remainder of the 
mills in pay territory and outside of the combination, one was at 
Columbus, Ohio, two in northern Ohio, and one in Michigan. Their 
aggregate possible annual capacity was about one-half the usual 
annual output of the défendants' mills. They were, it will be ob- 
served, at the extrême northern end of the pay territory, while the 
défendants' mills at Cincinnati, Louisville, Chattanooga, and South 
Pittsburg, and Anniston, and Bessemer, were grouped much nearer 
to the center of the pay territory. The freight upon cast-iron pipe 
amounts to a considérable percentage of the price at which manu- 
facturers can deliver it at any great distance from the place of 
manufacture. Within the margin of the freight per ton which East- 
ern manufacturers would hâve to pay to deliver pipe in pay territory, 
the défendants, by controlling two-thirds of the output in pay terri- 
tory, were practically able to ûx priées. The compétition of the Ohio 
and Michigan mills, of course, somewhat affected their power in 
this respect in the northern part of the pay territory; but, the fur- 
ther south the place of delivery was to be, the more complète the 
monopoly over the trade which the défendants were able to exercise, 
within the limit already described. Much évidence is adduced upon 
aflfidavit to prove that défendants had no power arbitrarily to fix 
priées, and that they were always obliged to meet compétition. To 
the estent that they could not impose priées on the public in excess 
of the cost price of pipe with freight from the Atlantic seaboard 
added, this is true; but, within that limit, they could fix priées a,s 
they chose. The most oogent évidence that they had this power is 
the fact, everywhere apparent in the record, that they exercised it. 
The détails of the way in which it was maintained are somewhat 
obscured by the manner in which the proof was adduced in ' the 
court below, upon affldavits solely, and without the clarifying efifect 
of cross-examination, but quite enough appears to leave no doubt of 
the ultimate fact. The défendants were, by their combination, thet-e- 
fore able to deprive the public in a large territory of the advantages 
otherwise accniing to. them from the proximity of défendants' pipe 
factories, and, by keeping priées just low enough to prevent compé- 
tition by Eastem manufacturers, tô compel the public to pay an in- 
crease over what the price would hâve been, if flied by compétition 
between défendants, nearly equal tô the advantage in freight rates 
enjoyed by def&ndants over Easterh competitors. The défendants 
acquired this power by voluntarily agreeing to sell only at priées 
flxed by their committee, and by allowing the hrghest bidder at the 
secret "auction pool" to become the lowest bidder of them at the 
public letting. Now, the restraint thus imposed on thernselves was 
only partial. It did not cover the United States. There was not 
a complète monopoly. It was tempered by the fear of compétition, 
and it affected only a part of the priée; ' But this certainly does not 
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take the contract of association out of the annuUing effect of the rule 
against monopolies. In U. S. v. E. C. Knight Co., 156 U. S. 1, 16, 15 
Sup. et. 255, Chief Justice Fuller, in speàking for the court, said: 

•'Again, ail the authorities agrée that, in drder to vltiate a contract or combi- 
nation, it is not essential that its resuit should be a complète monopoly. It is 
sufflcient if it really tends to that end, and to deprive the public of the advantages 
which flow from free compétition." 

It has been earnestly pressed upon us tliat the priées at which the 
cast-iron pipe was sold in pay territory were reasonable. A great 
many afïidavits of purchasers of pipe in pay territory, ail drawn by 
the same hand or from the same model, are produced, in which the 
affiants say that, in their opinion, the priées at which pipe has been 
sold by défendants bave been reasonable. We do not think the 
issue an important one, because, as already stated, we do not think 
that at common law there is any question. of reasonableness open to 
the courts with référence to such a contract. Its tendency was cer- 
tainly to give défendants the power to charge unreasonable prices, 
had they chosen to do so. But, if it were important, we should un- 
hesitatingly find that the prices charged in the instances which were 
in évidence were unreasonable. The letters from the manager of 
the Chattanooga foundry written to the other défendants, and dis- 
cussing the prices fixed by the association, do not leave the slightest 
doubt upon this point, and outweigh the perfunctory afïidavits pro- 
duced by the défendants. The cost of produeing pipe at Chatta- 
nooga, together with a reasonable profit, did not exceed $15 a ton. 
It could hâve been delivered at Atlanta at $17 to $18 a ton, and yet 
the lowest price which that foundry was permitted by the rules of 
the association to bid was $24.25. The same thing was true ail 
through pay territory to a greater or less degree, and especially at 
"reserved cities." 

Another aspect of this contract of association brings it within the 
term used in the statute, "a conspiracy in restraint of trade." A 
conspiracy is a combination of two or more persons to accomplish an 
unlawful end by lawful means or a lawful end by unlawful means. 
In the answer of the défendants, it is averred that the chief way in 
which cast-iron pipe is sold is by contracts let after compétitive bid- 
ding invited by the intending purchaser. It would hâve much inter- 
fered with the smooth working of défendants' association had its 
existence and purposes become known to the public. A part of the 
plan was a deliberate attenipt to croate in the minds of the membera 
of the public inviting bids the belief that compétition existed between 
the défendants. Several of the défendants were required to bid at 
every letting, and to make their bids at such prices that the one 
already selected to obtain the contract should hâve the lowest bid. 
It is well settled that an agreement between intending bidders at a 
public auction or a publie letting not to bid against each other, and 
thus to prevent compétition, is a fraud upon the intending vendor or 
contracter, and the ensuing sale or contract will be set aside. Bres- 
lin V. Brown, 24 Ohio St. 565; Atcheson v. Mallon, 43 N. Y. 147; 
Loyd T. Malone, 23 111. 41; Wooton v. Hinkle, 20 Mo. 290; Phippen 
V. Stickney, 3 Metc. (Mass.) 384; Kearney v. Taylor, 15 How. 494, 
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519; Wîlbùr v. How, 8 Johns. 444;, Hannah v. Fife, 27 Mich. 172 
Gibbfe y. .Sniith, 115 Mass. 592; Swan v. Chorpenning, 20 Cal. 182 
Gardin'er v. Morse, 25 Me. 140; Ingram v. Ingram, 49 N. C. 188 
Brisbane v. Âdams, 3 N. Y. 129; Woodruff v. Berry, 40 Ark. 251 
Wald, Pol. Çont. 310, note by Mr. Wald, and cases cited. The case 
of Jones V. North, L. R. 19 Eq. 426, to the contrary, cannot be sup- 
ported. The largest purchasers of pipe are municipal corporations, 
and they are by law required to solicit bids for the sale of pipe in 
order that the public may get the beneflt of compétition. One of 
the means adopted by the défendants in their plan of combination 
was this illégal and fraudulent effort to évade such laws, and to 
deceive intending purchasers. No matter what tbe excuse for tlie 
conibination by défendants in restraint of trade, the illegality of the 
means stamps it as a conspiracy, and so brings it within that term 
of the fédéral statute. 

The second question is whether the trade restrained by the com- 
bination of the défendants was Interstate trade. The mills of the 
défendants were situated, two in Alabama, two in Tennessee, one in 
Kentucky, and one in Ohio. The invariable custom in sales of pipe 
required the seller to deliver the pipe at the place where it was to be 
used'by the buyer, and to include in the price tbe cost of delivery. 
The contracts, as the answer of the défendants avers, were invariably 
made after public letting at the home, and in the state, of the buyer. 
The pày territory, sales in which it was the professed object of the 
défendants to regulate by their contract of association, induded 36 
States. The cities which were especially reserved for the beneflt of 
the défendants were Atlanta and Anniston, reserved to the Anniëton 
mill, in Alabama; New Ofleans and Chattanooga, reserved to the 
Chattanooga mill, in Tennessee; St. Louis and Birmingham, reserved 
to the Bessemer mill, in Alabama ; Omaha, reserved to the South Pitts- 
burg mill, in Tennessee; LouisvUle, New Albany, and Jeflersonville, 
reserved to Dennis Long & Co., of Louisville; and Cincinnati, New- 
port, and Covington, reserved to the Addyston mill, in Ohio. Under 
the agreement, every request for bids from any place, except the 
reserved cities, sent to any one of the défendants, was submitted 
to the central committee, who flxed a price, and the contract was 
awarded to that member who would agrée to pay for the beneflt of 
the other members of the association the largest "bonus." In the 
case of the reserved cities, the successful bidder having been already 
flxed, the association determined the price and bonus to be paid. 
The contract of association restrained every défendant except the one 
selected to reçoive the contract from soliciting (in good faith) or mak- 
ing a contract for pipe with the intending purchaser at ail, and re- 
strained the défendant so selected from making the contract except 
at the price flxed by the committee. In cases of pipe to be purchased 
in any state of the 36 in pay territory, except 4, each one of the de- 
fendants, by bis contract of association, restrained his freedom of 
trade in respect to màkiïig a contract in that state for the sale of 
pipe to be delivered acroés state lines ; flve of them agreeing not to make 
such a contract at ail, and the sixth agreeing not to make the con- 
tract below a fixdd- price. With respect to sales in Ohio, Kentucky, 
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Tennessee, and Alabamà, ' the effect of the contract of association 
was to bind at least three, sometimes four, and sometimes five, of the 
défendants not to make a contract at ail in those states for the sale 
and delivery of pipe from another state ; and if the job were assigned, 
as it might be, to one living in a différent state from the place of the 
contract and delivery, its effect would be to bind him not to sell 
and deliver pipe across state Unes at less than a certain price. It 
thus appears that no sale or proposed sale can be suggested within 
the scope of the contract of association with respect to which that 
contract did not restrain at least three, often four, more often âve, 
and usually ail, of the défendants in • the exercise of the f reedom, 
which but for the contract would hâve been theirs, of selling in one 
state pipe to be delivered from another state at any price they might 
see fit to flx. Can there be any doubt that this was a restraint of In- 
terstate trade and commerce? Mr. Justice Field, in County of Mo- 
bile V. Kimball, 102 U. S. 691, 696, said: 

"Commerce with foreign countries and among the states, strictly considered, 
consists in intercourse and traffic, and the transportation and transit of persons 
and property, as well as the purchase, sale, and exchange of commodities." 

In Eobbins v. Taxing Dist, 120 U. S. 489, 7 Sup. Ct. 592, a law 
of Tennessee, which imposed a tax on ail "drummers" who solicited 
orders on samples, was held unconstitutional in so far as it applied 
to the drummer of an Ohio flrm, who was soliciting orders for goods 
to be sent from Ohio to purchasers in Tennessee, on the ground that 
it was a tax on Interstate commerce. In delivering the opinion of 
the court in that case, Mr. Justice Bradley said (page 497, 120 U. S,, 
and page 596, 7 Sup. Ct.) that a tax on the sale of goods, or the offer 
to sell them before they are brought into the state, was clearly a 
tax on Interstate commerce. He f urther said : 

"The negotiation of sales of goods which are in another state, for the purjwse 
of Introducing them Into the state in. which the negotiation is made, is Interstate 
commerce." 

The principle thus announced bas been reaflflrmed by the c<5urt in 
Cor son v. Marj-land, 120 U. S. 502, 7 Sup. Ct. 655; in Asher v. 
Texas, 128 U. S. 129, 9 Sup. Ct. 1; in Stoutenburgh v. Hennick, 129 
U, S. 141, 9 Sup. Ct. 256; and in Brennan v. City of Titusville, 153 
U. S. 289, 14 Sup. Ct. 829. The point of thèse cases was emphâ- 
sized by the distinction taken in Emert v. Missouri, 156 TJ. S. 296, 
15 Sup. Ct. 367, in which the validity of a law of Missouri, imposing 
a tax on peddlers, was in question. The plaintifl in error, convictéd 
under the law of failure to pay the tax, was the selling agent of a 
New Jersey sewing machine manufacturing company, who carried 
the machine for sale with him in his wagon. It was held that in 
such a case, the machine having become part of the mass of property 
in the state, the tax on the peddler was not a tax on Interstate com- 
merce. 

If, then, the soliciting of orders for, and the sale of, goods in one 
state, to be delivered from another state, is Interstate commerce in 
in its strictest and highest sensé, — such that the states are exdud- 
ed by the fédéral constitution from a right to regulate or tax the 
same,-^it seems clear that contracta in restraint of such solicita- 
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tions, negotiations, and sales are contraets in restraînt of Interstate 
commerce. Tlie anti-trust law is an effort by congress to r^ulate 
interstate commerce. Such. commerce as the states are excluded 
from burdening or regulating in any way by tax or otherwise, be- 
cause of the power of congress to regulate interstate commerce, must, 
of neeessity, be tbe commerce wliicli congress may regulate, and 
which, by the terms of the anti-trust law, it bas regulated. We can 
see' no escape from the conclusion, therefore, that the con tract of the 
défendants was in restraint of interstate commerce. 
. The learned judge who dismissed the bill at the circuit was of opin- 
ion that the contract of association only indirectly affected inter- 
state commerce, and relied chiefly for this conclusion on the décision 
of the suprême court in the case of U. S. v. E. C. Knight Ce, loG 
U. S. 1, 15 Sup. et 249. In that case the bill flled und«r the anti- 
trust lavy sought to enjoin the défendants from continuing a union 
of substantially ail the sugar reâneries of the country for the re- 
flning of raw sugars. The suprême court held that the monopoly 
thus effiected was not within the law, because the contract or agree- 
ment of union related only to the manufacture of reflned sugar, and 
not to its sale throughout the country; that manufacture preceded 
commerce, and although the manufacture under a monopoly might, 
and doubtless would, indirectly affect both internai and interstate 
commerce, it was not within the power of congress to regulate manu- 
factures within a state on that ground. The case arose on a bill in 
equity filed by the United States under the anti-trust act, praying for 
relief in respect of certain agreements under which the American 
Sugar-Reflning Company had purchased the stock of four Philadel- 
phia sugar-reflning companies with shares of its own stock, whereby 
the American Company acquired nearly complète çontrol of the 
manufacture of reflned sugar in this country. The relief sought was 
the cancellation of the agreements of purchase, the redelivery of the 
stock to the parties respectively, and an injunction against the fur- 
ther performance of the agreements and further violations of the act. 
The chief justice, in delivering the judgment of the court, said: 

"The argument is that the power to control the manufacture of reflned sugar 
\s a monopoly over a neeessity of lif e, to the enjoyment of which by a large part 
of the population of the United States interstate commerce is indispensable, and 
that, therefore, the gênerai government, in the exercise of the power to regulate 
commerce, may repress such monopoly directly, and set aside the instruments 
which hâve created it. ♦ * * Doubtless the power to control the manufac- 
ture of a given thing involves in a certain sensé the control of its disposition, 
but this is a secondary, and not the primary, sensé; and, although the exercise 
of that power may resuit in bringing the opération of commerce into play, it 
does not control It, and It affects it only incidentally and indirectly. Commerce 
succeeds to manufacture, and is not a part of it. The power to regulate com- 
merce is the power to prescribe the rule by which commerce shall be governed. 
and is a power independent of the power to suppress monopoly. But it may 
operate in repression of monopoly whenever ■ that comes within the rules by 
which commerce is governed, or whenever the transaction is itself a monopoly 
of commerce. * • * The régulation of commerce applies to the subjects 
of commerce, and not to matters of internai police. Contraets to buy, sell, or 
exchange goods to be transported among the several states, the transportation 
and its instrumentalities, and articles bought, sold, or exchanged for the purpose 
of such transit among the states, or put in the way of transit, may be regulated: 
but this is because they form part of interstate trade or commerce. The fact 
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that an article Is manufacturée! for export to another state does not of itself 
make it an article of Interstate commerce, and the intent of the manufacturer 
does not détermine the time wlien the article or product passes from the con- 
trol of the state, and belongs to commerce." 

The chief justice then refers to the prior case of Coe v. Errol, 116 
U. S. 517, 6 Sup. et. 475, in which it was held that logs were not 
made subjects of interstate commerce by the mère intent of the owner 
to ship them into another state, so that state taxation upon them 
could be regarded as a burden upon interstate commerce, until that 
intent had been carried so far into exécution that "they had com- 
menced their final movement from the state of their origin to that of 
their destination." Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, is also 
referred to. In that case it was held that a law of lowa, which 
forbade the manufacture of spirituous liquor except for certain pur- 
poses, was not in conflict with the commerce clause of the fédéral 
constitution, although it appeared by proof that the liquor was to be 
manufactured only with intent to ship the same out of the state. 
The chief justice further said: 

"It was in the light of well-settled principles that the act of July 2, 1890, wa? 
framed. Congress did not attempt therelîy to assert the power to deal with 
monopoly directly as sueh; or to limit and restrict the rights of corporations 
created hy the States or the citizens of the states in the acquisition, control, or 
disposition of property; or to reguiate or prescribe the price or priées at which 
such property or the products thereof should be sold; or to make crimlnal the 
acts of persons in the acquisition and control of property which the states of their 
résidence or création sanctioned or permitted. Aside from the provisions appli- 
cable where congress might exercise municipal power, what the law struck at 
was combinations, contracta, and conspiracies to monopoiize trade and com- 
merce among the several states or with foreign nations; but the contracts and 
acts Qf the défendants related exclusively to the acquisition of the Philadelphia 
refineries and the business of sugar refining In Pennsylvania, and bore no direct 
relation to commerce between the states or with foreign nations. The object 
was manifestly priva te gain in the manufacture of the commodity, but not 
through the control of interstate or foreigû commerce. • * * ïhere was 
nothing in the proofs to indicate any Intention to put a restraint upon trade or 
commerce, and the fact, as we hâve seen, that trade or commerce might be 
indirectly affected, was not enough to entltle complainants to a decree." 

We hâve thus considered and quoted from the décision in the 
Knight Case at length, because it was made the principal ground 
for the action of the court below, and is made the chief basis of the 
argument on behalf of the défendants hère. It seems to us clear 
that, from the beginning to the end of the opinion, the chief justice 
draws the distinction between a restraint upon the business of manu- 
facturing and a restraint upon the trade or commerce between the 
states in the articles after manufacture, with the manifest purpose 
of showing that the regulating power of congress under the consititu- 
tion could affect only the latter, while the former was not under féd- 
éral control, and rested wholly with the states. Among the subjects 
of commercial régulation by congress, he expressly mentions "con- 
tracts to buy, sell, or exchange goods to be transported among the 
several states," and leaves it to be plainly inferred that the statute 
does embrace combinations and conspiracies which hâve for their 
object to restrain, and which necessarily operate in restraint of, 
the freedom of such contracts. The citation of the case of Co« v. 
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Ërrol'wâ^ apt to sïow thât merchandise, before its shipment across 
State lines, was not^ithin the regulating power of congress, and, a 
fortiori, that its manufacture was not; while Kidd v. Pearson clearly 
made the distinction between the absence of power in congress to 
control manufacturing merely because the manufacturer intends to 
add to Interstate commerce with the prôduct, and the power which 
congress has to prevent obstructions to interstate transportation in 
the product when made. But neither of thèse cases controls the 
one now under considération. The subject-matter of the restraint 
hère was not articles of merchandise or their manufacture, but con- 
ti'acts for sale of such articles to be delivered across state lines, 
and the negotiations and bids preliminary to the making of such con- 
tracts, ail of which, as we hâve seen, do not merely affect interstate 
commerce, but are interstate commerce. It can hardly be said that 
a combinat] on in restraint of what is interstate commerce does not 
directly affect and burden that commerce. The error into which the 
circuit court fell, it seems to us, was in not observing the différence 
between the regulating power of congress over contracts and nego- 
tiations for sales of goods to be deliyered across state lines, and that 
over the merchandise, the subject of such sales and negotiations. 
The goods are not within the control of congress until they are in 
actual transit from one state to another. But the negotiations and 
making of sales which necessarily involve in their exécution the 
délivery of merchandise across state lines are interstate commerce, 
and so within the regulating power of congress even before the 
transit of the goods in performance of the contract has begun. 

The language of the chief justice in the last passages quoted above 
fronj his opinion, upon which so much reliance was placed by the 
circuit court and the défendants' counsel at the bar, is to be inter- 
preted by the facts of the case before the court. The statement in 
the opinion that congress did not intend by the anti-trust act to 
litnit and restrict the rights of perdons and corporations in the mère 
acquisition, control, or disposition of property, or to regulate the 
priées at which such property should be sold, or to make criminal 
the acts of persons or corporations in the acquMtion and control of 
property which the states of their résidence or création sanctioned or 
permitted, does not imply that congress did not intend to strike 
down any combination which had for its object the restraint and at- 
tempted monopoly of trade and commerce among a given number of 
states in specifled articles of commerce, and the resulting power to 
regulate priées therein. The obstacle in the way of granting the 
relief a:Sked ih U. S. v. E. C. Knight Co. was (to iise the language 
of the chief justice) that "the contracts and acts of the défendant 
related exclusively to the acquisition of the PMladelphia reflneries, 
and the business of sugar refining in Pennsylvania, and bore no 
direct -relation to commerce between the states or with foreign na- 
tions." The suprême court distinctly adjudged that "what the law 
struck at was combinations, contracts, and conspiracies to monopo- 
lize trade and commerce among the several states or with foreign 
nations." That the défendants in the présent case combined and 
contracted with each other for the purpose of restraining trade 
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and commerce among tLe states tovered by theîr agreement, in tHe 
articles manufactured by them, is too clear to admit of dispute. 
In the E. C. Knight Co. Case there was, the suprême court said, 
"nothing in the proofs to indicate any intention to put a restraint 
upon trade or commerce." In the présent case the proofs show that 
no one of the companies in this pipe-trust combination was allowed 
to send its goods out of the state in which they were manufactured 
except upon the terms established by the agreement. Can it be 
doubted that this was a direct restraint upon interstate commerce 
in those goods? To give the language of the opinion in the Knight 
Case the construction contended for by défendants would be to aS' 
sume that the court, after having in the clearest way distinguished 
the case it was deciding from a case like the one at bar, for the vtry 
purpose of not deciding any case but the one before it, then proceeded 
to confuse the cases by using language which decided both. We 
cannot concur in such an interprétation of the opinion. 

Counsel for the défendants also flnd in the language of Mr. Justice 
Peckham, in the case of U. S. v. TranSrMissouri Preight Ass'n, 166 
U. S. 290, 313, 326, 17 Sup. Ct. 540, an argument against our conclu- 
sion in this case. The question in that case was Whether the anti- 
trust act applied to railroad companies which combined in estab- 
lishing trafflc rates for the transportation of persons and property. 
It was vigorously contended on behalf of the railroad companies that 
the act was never intended to apply to them, because congress had 
already provided for their régulation by the interstate commerce law. 
In meeting this position, Mr. Justice Peckham used the following lan- 
guage (page 313, 166 U. S., and page 548, 17 Sup. Ct): 

"We hâve held that the trust act did not apply to a company engagea in one 
State in the refining of sugar under circumstances detailed in the case of U. S. 
V. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, because the refining of sugar 
under those circumstances bore no distinct relation to commerce between the 
States or with foreign nations. To exclude agreements as to rates by com- 
peting railroads for the transportation of articles of commerce between the states 
would leave little for the act to take effeet upon." 

Again, upon page 326, 166 U. S., and page 553, 17 Sup. Ct., Justice 
Peckham repeats the same idea: 

"In the Knight Co. Case, supra, it was said that this statute applied to monopo- 
lies in restraint of interstate or international trade or commerce, and not to 
mouopolies in the manufacture even of a necessary of life. It is readily seen 
from thèse cases that, if the act does not apply to the transportation of comrao- 
dities by railroads from one state to another or to foreign nations, its application 
Is so greatly limited that the whole act might as weU be held inoperative." 

This Is not a déclaration that cases might not arise within the 
statute which were not combinations of common carriers in rela- 
tion to interstate transportation. The language used means noth- 
ing more than that, if such combinations were excluded from the 
efEect of the act, the great and manifest scope for the opération of a 
fédéral statute on such a subject would be denied to it. To give the 
language more weight would be to violate the first canon for the 
construction of a judicial opinion laid down by Chief Justice Mar- 
shal in Cohens v. Virginia, 6 Wheat. 2«4, 340, 399 : 
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"It Is a maxim^ not to be flisregardea, that gênerai expressions In every opin- 
ion are to be taken in connection with the case in whieh those expressions are 
used. If they go beyond tlie case, tliey may be respected, but ougUt not to 
eontrol the Jtidgment in a subséquent suit wlien the very point is presented for 
décision. Tbe reason for tliis maxim is obvious. Tlie question actually before 
the court is inrestigated with care, and considered In its fuil estent. Other prin- 
ciples which may serve to illustrate it are considered in their relation to the 
case decided, but their possible bearing on ail cases is seldom completely investi- 
gated." 

In re Greene, 52 Fed. 104, cited for the défendants, is to be dis- 
tinguished from the case at bar in exactly the same way as the Knight 
Co. Case. The indictment against Greene, drawn under the anti- 
trust act, charged him with being a member of a combination to ac- 
quire posession and eontrol of 75 per omt. of the distilleries of the 
coantry, for the purpose of fixing the price of whisky, and controlling 
the trade in it between the states. The immédiate object of the 
combination waa a monopoly in manufacture. The effect upon Inter- 
state trade in whisky was as indirect as was the monopoly of the re- 
fining of sugar in the KJnight Co. Case upon interstate trade in that 
article. 

The case of Dueber Watch Case Mfg. Co. v. E. Howard Watch 
& Clock Co., 35 U. S. App. 16, 14 G G. A. 14, and 66 Fed. 637, can- 
not be regarded as an authority upon either of the questions con- 
sidered in this case, because of the division of opinion among the 
judges. It was a suit brought by a watch manufacturing company 
against 20 other companies to recover damages for a boycott of the 
plaintiff. The averment was that the défendants had agreed not 
to sell any goods manufactured by them to any person dealing with 
the plaintiff, and had caused this to be known in the trade, and that 
they âxed an arbitrary price for the sale of their goods to the public, 
and, because plaintiff's compétition interfered with their maintaining 
this price, they were using the boycott against plaintiff, to stifle 
compétition. The pleadings were not drawn with care to bring the 
case within the anti-trust law. The questions arose on demurrer to 
the bill. Judge Lacombe held that the facts stated gave rise to no 
cause of action; Judge Shipman held that the averments were not 
sufficient to show that the trade restrained was interstate; and Judge 
Wallace dissented, on the ground that a cause of action was suf- 
ficiently stated, and that the restraint was upon interstate commerce. 
Thèse varying views decided the case, but they certainly furnish no 
précèdent or authority. 

There is one case which seems to be quite like the one at bar. It 
is the case of II. S. v. Jellico Mountain Goal & Coke Co., 46 Fed. 432, 
a décision by Judge Key at the circuit. The owners of coal mines 
in Kentucky entered inito a contract of association with coal deal- 
ers in Nashville, by which they agreed that the mine owners should 
only sell to dealers who were members, and the members should 
•only buy from mine owners who were members, and that the dealers 
ishould sell at certain fixed priées, of whieh the mine owners should 
reçoive a proportionate part, after payment of freight, and that 
priées . might be raised by a vote of the association, in which case 
the addition to the price should be divided between the dealers and 
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the mine ownera. The contract recited that it was inteuded to es- 
tablisk and maintain the price of coal at Nashville. It was held to 
be an attempt to create a monopoly in the interstate trade in coal 
between Kentucky and Nashville, Tenn., and it was enjoined. 

It is pressed upon us that there was no intention on the part of 
the défendants in this case to restrain interstate commerce, and in 
several affidavits the managing offlcers of the défendants make oath 
that they did not Icnow what interstate commerce was, and, there- 
fore, that they could not hâve combined to restrain it. Of course, 
the défendants, like other persons subject to the law, cannot plead 
ignorance of it as an excuse for its violation. They knew that the 
combination they were making contemplated the flxing of priées for 
the sale of pipe in 36 différent states, and that the pipe sold would 
hâve to be delivered in those states from the 4 states in which de- 
fendants' foundries were situate. They knew that freight rates and 
transportation were a most important élément in making the price 
for the pipe so to be delivered. They charged the successful bidder 
with a bonus to be paid upon the shipment of the pipe from his state 
to the state of the sale. Under their ûrst agreement, the bonus to 
be paid by the successful bidder was varied according to the state 
in which the sale and delivery were to be made. It seems to us 
clear that the contract of association was on its face an extensive 
scheme to control the whole commerce among 36 states in cast-iron 
pipe, and that the défendants were fully aware of the fact whether 
they appreciated the application to it of the anti-trust law or not. 

Much has been said in argument as to the enlargement of the 
fédéral governmental functions in respect of ail trade and industry 
in the states if the view we hâve expressed of the application of 
the anti-trust law in this case is to prevail, and as to the interférence 
which is likely to foUow with the control which the states hâve 
Mtherto been understood to hâve over contracts of the character of 
that before us. We do not announce any new doctrine in holding 
dther that contracts and negotiations for the sale of merchandise 
to be delivered across state Unes are interstate commerce (see cases 
above cited), or that burdens or restraints upon such commerce con- 
gress may pass appropriate législation to prevent, and courts of the 
United States may in proper proceedings enjoin. In re Debs, 158 U. 
S. 564, 15 Sup. et. 900. If this extends fédéral jurisdiction into 
flelds not before occupied by the gênerai government, it is not be- 
cause such jurisdiction is not within the limits allowed by the consti- 
tution of the United States. 

The prayer of the pétition that pipe in transportation under the 
contract of association be forfeited in a proceeding in equity like 
this is, of course, improper, and must be denied. The sixth section 
of the anti-trust act, after providing that property owned and in 
transportation from one state to another or to a foreign country un- 
der a contract inhibited by the act "shall be forfeited to the United 
States," continues "and may be seized and condemned by like pro- 
ceedings as those provided by law for the forfeiture, seizure and con- 
demnation of property imported into the United States contrary to 
law." This requires a like procédure to that prescribed in sections 
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3309-^391, ReT. St., and involves a trial by jury. The only remedy 
■which can be afforded in this proeeeding is a decree of injunction. 

For thè reasons given, the decree of the circuit court dismissing 
the Mil must be reversed, with. instructions to enter a decree for tbe 
United States perpetually enjoining the défendants from maintain- 
ing the combination in cast-iron pipe described in the bill, and sub- 
stantially admitted in the ansvs^er, and from doing any business 
thereunder. 



RAILROAD AND TELEPHONE COS. v. BOAED OF EQTJALIZERS OF 

TENNESSEE. 

(Circuit Court, M. D. Tennessee. December 23, 1897.) 

1. Taxation— ConstitutionaIj Rbquirembnt of Unipormity— Equalization. 

Where, under the System of taxation adopted by a state, assessments 
are made by difCérent officers or boards, ttie state is equally représentée! 
by each, and the légal effect Is the same as thongh It acted through a 
single board. In sueh case a constitutional requirement of uniformity 
In taxation between différent speeies of propei-ty of the same value im- 
poses on the state the duty of provlding for the equalizatitin 6t the assess- 
ments made by the différent boards, to the end that the same measure 
of value shall be applled to ail property. 

2. Same — JuRtsDioTioN of Bquwt— Action of State Board. 

Const. Tenn, art, 2, § 28, requiring the uniform taxation of difCerent 
speeies of property of the same value, is mandatory and self-executing, 
applying equally to thé assessment of property and the levy of taxes 
thereon; and a détermination by the state board of equalizers that under 
the statute It is not its duty toequalize certain assessments of différent 
speeies of property made by différent offlcers or boards does not render 
such assessmerats légal, nor deprive a court of equity of Jurisdiction to 
Inquire Into theîr legality, and enjoin the collection of taxes levled there- 
on. If not uniform. 

3. Evidence— AssEssMENT—JoDiciAi, Notice of Rate. 

A court may take judlcial notice of an established custom of the assess- 
ors of a state to assess property for taxation at less than its actual value. 
4 Taxation — Basis op Assessment. 

Neither the par value nor the stock-market quotations of the stock and 
bonds of a rallroad or téléphone company furnish a proper basis for 
the assessment of its property; nor do its gross earnings, leaving out of 
considération the operating expenses. 

5. Same — Unifokmity. 

The assessment of property at its actual value, though nominally au- 
thorized or required by the statutes, is excessive and void, as in viola- 
tion of the constitutionai provision requiring uniformity in taxation, 
when &11 other property In the state is assessed upon a lower basis. 

6. Same — Constituttonal Requirembnts— Construction. 

A constitutionai provision that "ail property shall be taxed according 
to Its value" does not require that it shall be assessed at fuU value. 

7. Same— In junction to Rbstrain Enfobcement of Tax. 

It "w-as shown that the assessment by the state of rallroad and télé- 
phone property was at ItS fuU value, Instead of a percentage only of 
such value, in accordance wlth the usage prevailing and reoognlzed In 
the assessment of other property. It was also shown that the assessed 
value of rallroad property vras thereby increased over the previous year, 
on an average, 74 per cent., and téléphone property 500 per cent., whUe 
the value of the property of the state, as a Whole, had deereased. Beld, 
that such showing made 4 prima facie case which entitled the owners 
of rallroad and téléphone property to an injunction against the eaforce- 
ment df the tax based on 'sùch assessment 
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8. JUKISDICTION OF FbDEBAI/ COURTS— FeTJBKAL QUESTION.' 

An assessment of property whlch violâtes the provision of a state con- 
stitution requiring uniformity in taxation, and which is a class discrimination, 
also deprives the owner of the equal protection of the law guarantied by the 
fom-teenth amendment to the fédéral constitution, although the statute under 
which the assessment was made may hâve been constitutlonal, and the 
lUegality Is In Ita administration. 

9. EquiTT— Relief against Illkoaï, Tax— Injunction. 

Equity has jurisdiction to grant relief against unequal taxation by 
enjoining the enfoncement of a tax based on an Illégal assessment. 

10. Samb^Tbmpobaby Injunction. 

In a suit by railroad companies to détermine the validlty of a state 
assessment claimed to be illégal because unconstitutional, the court will grant 
a temporary injunction on a showing making a prima facie case, re- 
straining the collection of so much of the tax as is claimed to be illégal 
pending the suit, where, if paid, it would be distributed among numerous 
counties and municipal corporations, requiring separate actions for Its 
recovery, If found to hâve been iUegally exaeted, 
It Taxation — Discrimination. 

This décision throughout proceeds upon the ground that the tax laws of 
the state, as actuaUy executed, resuit in a discrimination against a large 
species of property and a large class of taxpayers, and the case is to be so 
understood in ail its aspects. 

Thèse are bills filed by varions railroad and téléphone companies 
against the board of equalizers of Tennessee, to restrain said board 
from certifying the assessed valuation of their propertles for taxation 
for the biennial period including the years 1897 and 1898, alleging that 
said assessments are invalid fot varions reasons speciflcally mentioned. 
The board of equalizers certify the assessments to the state comptroUer, 
and the comptroller then certifies the apportioned assessment to the 
varions municipal corporations and counties in the state entitled to col- 
lect taxes in proportion to the mileage of railway lying within such 
counties, cities, and towna The object of the bills is to arrest the cer- 
tification in both methods by preventing the initial step by the board of 
equalizers. 

Edward Colston, Shields & Mountcastle, Richmond, Chambers & 
Head, WiUiam A. Henderson, Dickinson & Waller, and Vertrees & 
Vertrees, for complainants. 

W. L. Granbery, J. C. Çradford, and G. W. Pickle, Atty. Gen., for 
défendant. 

CLAKK, District Judge. The bills in thèse cases raise f unda- 
mental questions of far-reaching importance. The cases hâve had, in 
the discussion at the bar, and in the briefs flled, the study and at- 
tention which their importance demands. The cases must now be 
disposed of in the light of what some of the best légal talent in the state 
can say on both sides of the question. In the industry which has been 
bestowed upon the cases, a great accumulation of authorities has been 
furnished in support, as is assumed, of each side of the controversy. 
The number of the cases cited is so great that counsel readily under- 
Btand I cannot, in the limits which must be put to an opinion, and, 
most of ail, an opinion upon this application, undertake to review 
thèse cases, nor to point ont wherein I think particular cases are ap- 
plicable or inapplicable. At the same time, I hâve carefully read the 
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cases cited, except some cases referred to in the brief for plaîntiffs to 
which I hâve not had access. As I cannot discuss at length the cases 
referred to as bearing on the différent points, I think it may be just as 
well to State, in a very gênerai way, my impressions after studying 
the cases, and to cite but few authorities. The cases are of a kind 
which will, and should, go up for review, and this makes it less neces- 
eary that I should express my opinion more in détail upon the pointa 
at issue. 

As is well understood, the bills involve an attack upon the validity 
of the assessment of railroad and téléphone properties for the bien- 
niai period including the years 1897 and 1898. The validity of the 
assessment is called in question mainly upon the grounda: (1) That 
the assessment is, in and of itself, excessive, and above the real value 
of the property. (2) That the assessment is relatively out of pro- 
portion to the taxable value at which other species of property in 
the State are assessed, whereby the property of thèse companies ia 
made to bear an undue proportion of the burden of tie government, 
in violation of the constitution of the state, and that they are aiso 
deprived of the equal protection of the law, under the fourteenth 
amendment to the constitution of the United States. (3) That the 
railroad commission act is unconstitutional, and that the commis- 
sioners appointed thereunder are not de jure ofHcers of the state, 
and are not authorjzed legally to discharge the duties of tax assess- 
ors; thèse duties being attached, as ex officio power, to the ofSce of 
railroad oommissioners. (4) That thèse properties were legally as- 
sessed in the year 1896 for the years 1896 and 1897, by a valid assess- 
ment, and that the new assessment made for 1897 is nuU and void. 

Some minor questions are made, relative to the procédure by the 
board of equalizers, such as the lack of proper notice of taking dép- 
ositions, the exclusion of compétent évidence, and the admission of 
incompétent évidence. I shall take up and dispose of what may be 
regarded as the most fundamental objection made to this assessment. 
I refer to the objection that the properties of thèse, companies hâve 
not been equalized in the taxable value flxed with the assessment 
of ail other property in the state, and hâve been overvajued. 

The particular provisions of the constitution of the state which 
afïect the matter now under considération are found in article 2, § 
28, and read as foUows: 

"Ail property shall be taxed accordlng to Its value, that value to be ascer- 
tained In such manner as the législature shall direct, so that taxes shall be 
equal and unif orm throughout the state. No one species of property from 
which a tax may be coUected shall be taxed hlgher than any other speicies of 
property of the same value." 

It is conceded that railroad and téléphone properties hâve been 
assessed at their full value, and this is not to be regarded as a disi- 
puted fa et in the cases. The answer flled by the board of equalizers 
must be taken as admitting that they made no effort Whatever to 
equalize the assessment on this class of property with the assessments 
made on other classes of property in the state. The answer clearly 
admits of no other interprétation. The aot con tains no provision 
dlrecting the assessors or board of equalizers specifleally to enter 
upon the duty of equalization for the purpose of avoiding a dispro- 



BAILROAD AND TELEFEOHK COS. T. BOABD OF EQUALIZERS. 805 

portion between the taxable values of différent properties, and the 
assessors and board of equalizers did not regard it as a duty resting 
on them to make any effort at equalization , the statute not furnish.- 
ing, speciflcally, any means of diacharging stich a function or duty 
in any satisfactory or successful manner. Beyond wha.t is thus ad- 
mitted, the plaintiffs hâve been put strictly upon proof as to every 
other fact involved in the issues hère raised. The answer of the de- 
fendants is extremely guarded and cautious throughout, and contains 
no intimation as to the exact method by which the results complained 
of were reached. The défendants, in their answer, content them- 
selves with meeting the charges of the bills by saying, in the most 
gênerai terms, that they hâve acted legally. This is, of course, the 
averment of a mère conclusion of lavf. In the answer, as well aa in 
the argument, the position taken, in gênerai, is that the board of 
equalization bas jurisdiction to proceed, that the board proceeded 
regularly, and that its action is final and conclusive until and unlesa 
set aside by certiorari proceedings in the state court, this proceeding 
being called a direct one. Stated in another form, the contention 
for the défendants is that this court cannot inquire into the faets in 
the absence of allégations of fraud or bad faith on the part of the 
board of equalization. It is said, further, that, if errors of law oc- 
curred, thèse must be corrected in the certiorari proceedings, and 
the jurisdiction of this court to interfère by injunction is denied. 

It is conceded, and could not be controverted, that the bill contains 
no spécifie allégation of fraud on the part of the board of equaliza- 
tion. While I do not regard this as a controUing point at ail 
in the case, it must be stated, to avoid misapprehension, that, al- 
though acting with perf ect honesty, if the assessors or board of 
equalizers pursued methods calculated to bring about a substantial 
Inequality in the taxable value of the properties hère in question, 
as compared with other species of property in the state, the innocent 
intent in such a procédure would be no justification whatever, in 
law, for a wrong resuit. Full légal responsibility is recognized for 
the necessary, legitimate, and natural resuit of acts, and a sys- 
tematic course of procédure and an innocent mistake about the mat- 
ter does not change the effect. For légal purposes, ail persons are pre- 
suméd conclusively to contemplate and intend the necessary and 
natural resuit of their acts. Agnew v. U. S., 165 U. S. 36, 17 Sup. 
et 235. If the board of equalization was under a duty to equalize, 
a mistakeo view that such was not its duty could not change the law, 
and could not render a resuit légal which would otherwise be illégal. 
Was the board of equalization under obligation, constitutional or 
légal, to equalize the assessment on railroad and téléphone property 
with the assessment on other species of property subject to taxation? 
It is obvious enough that if the state adopts a System of taxation 
by which assessments are made through différent oflficers, agenciea, 
or boards, the state is equally represented by every such board or 
agency, and, eo far as substantial results are concemed, the case is 
just lie same as if the state acted through one board only. This 
is plainlyso,and is recognized as being so in Missouri v. Hannibal & St. 
.J. B. Co., 135 Mo. 625, 37 S. W. 532. The provisions of the constitution 
85 F.— 20 
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refenred to, it must be bdWie in mifid, are mandàtory and self-exe- 
cuting. Levée Dist. y. Dawson, 97 Tenu. 160, 36 S. W. 1041; Hyatt 
V. Allen, 54 Cal. 353; and Board v. Patten, 62 Mo. 444, This being 
fio, no législation was necessary to give eflfect to: thèse pro visions 
of the constitution. The constitution is the paramount law of the 
land, and its mandàtory directions impose a duty upon the législa- 
ture in the exercise of the taxing power, and equally upon every 
administrative board or agency provided for the exécution of the 
tax System. If there is a discrimination against this species of prop 
erty, impoging an unconstitutional burden thereon, the result eannot 
be sustained; and this is equally so whether s1ich a resuit is due to 
erroneous action by the board, or to defect in the législation, in not 
requiring equalization, and furnishing the means whereby this might 
be made real and effective. If the législature had, in terms, under- 
taken to exempt this board from the duty of equalization, no person 
of ordinary intelligence would make any question that such act would 
hâve been unconstitutional. Again, if this particular revenue act 
be construed as not requiring equalization of the assessment on prop- 
erty of this character with assessments on othet kinds of property 
separately treated, and could be regarded as constitutional in re- 
spect to the equality guaranty, although not making such require- 
ment of equalization, we would clearly hâve an instance of spécial, 
partial, and class législation of the most obnoxious kind; for, it is 
well known that the state, in regard to every other considérable class 
of property, has provided a board of equalization, charged with the 
duty of equalizing, and no discrimination in that respect could be 
made between the property now in question, and other taxable prop- 
erty in the state. It is tOi be remembered that the constitution is a 
consistent, systematic, outline limitation, and it will generally be 
found that an effort to évade one provision of that instrument will 
bring about a direct an tagonism with another. 

Retuming to the point under examination, it is very clear that the 
board of equalization, in confirming the assessment made, without any 
effort whatever to equalize the assessment. so that the rate of valuation 
would bear a substantially just proportion to the rate of assessment 
on other property, disregarded the constitution, Notwithstanding thisi 
to entitle the complainants to relief, and to make ont a prima facie 
case for injunetion, it should probably also appear that the assessment 
has brought about a substantial disproportion between the taxable 
value placed on this property, and that at which other property in the 
state is assessed; and hère it is to be observed that a constitutional 
and légal inequality in taxation docs not refer to individual hardship, 
Hke the différence in the assessments placed on the property .pftwo 
individuals, nor does it relate to those différences in value which 
grow ont of mère, différences in opinion, nor does it relate to those 
inequalities which arise by reason of an essential différence in the 
kind and use of property, with a proportionate difSculty in getting 
at the real value. Inequality, in the légal and constitutional sensé, 
refers to substantial différence^ relatin g to large classes of prop- 
erty, and to différences in the system or methods by which such 
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prpperties are assessed for taxation. In Eailwây Ce. v. Guenther, 
19 Fed. 398, tb.e doctrine upon the subject was stated by Judge Key 
as follows: 

"Mère Inequalltle» In taxation will not vitlate a tax, If they be acddental 
and unintentional. Thèse must occur under any System of assessment, and 
especiàlly under that in force in this state, in whlch every cItII district and 
ward has its own assesaor. Tliere will, of necessity, be many instances In 
which property will be assessed at more than its value; and more, perhaps, 
in which it wlll be assessed at less than its value. Thèse errors and discrep- 
ancles will ùot vltlate the tai. They are inévitable. But a difCerent resuit 
l'oUows, should a standard of valuation be used for one species of property 
whl€h Is différent from that used for another, if the end reached, necessarily, 
Is taxation of one species higher than the other. The constitution of Ten- 
nessee established that ail property shall be taxed aocording to Its value, 
that value to be ascertained In such manner as the législature shall direct, 
80 that taxes shall be equal and unif orm throughotit the state. No one 
species of property from which a tax may be collected shall be taxed higher 
than any other species of property of the same value. Article 2, § 28. With 
something of itération, the principle is emphasized, that taxation shall be 
equal and urilform. If , unjust discrimination and différence Is made, the 
tàx so iniposed may be restrained, and its collection prevented. Pelton v. 
Banii, 101 V. S. 143; Cummings v. Bank, Id. 153; C5ity of Ohattanooga T. 
NashvlUe, C. & St L. R. Co., 7 Lea, 563." 

Ttiis Statement of the law is in harmony witli ail of the cases. So, 
whenever a System of taxation is adopted in a législative enactment, 
or methods of procédure are f oUowed by administrative boards un- 
der suçh enactment, by which a large class of individuals or a large 
class of property is discriminated against, either in respect of the 
rate of assessment or the rate of levy, and such a resuit violâtes a 
fundamental principle of the constitution, courts of equity may prop- 
erly interfère to restrain the opération of such an unconstitutional 
exercise of power. In Cummings v. Bank, 101 U. S. 157, the rule was 
fhus stated: 

"Independenfly of thte statute, however, we are of opinion that when a 
rule or System of valuation is adopted by those whose duty it is to make 
the assessment, which is designed to operate unequally, and to violate a 
fundamental principle of the constitution, and when this rule is applied, not 
s<)lely to one Individual, but to a large class of Individuals or corporations, 
that equity may properly Interfère to restrain the opération of this unconsti- 
tutional exercise of power. That Is precisely the case made by this biU, 
and, If supported by the testimony, relief ought to be glven." 

Other cases, both state and fédéral, are now agreed upon this 
proposition. 

It may be as well to say, in this connection, that it is now estab- 
lished that the constitutional requirement of uniformity in taxation 
applies to the mode of assessment, as well as the rate of levy, and 
the constitution may be violated in a lack of just proportion in the 
value at which property is assessed for taxation, quite as much as in 
the rate or percentage at which the tax is actually laid on the as- 
sessed value. This is the doctrine on which the Guenther and Cum- 
mings Cases pro«eeded, and was brought out in Railroad Tstx. Cases, 
13 Fed. 722; Bank V; Hines, 3 Ohio St. 15; Board of Sup'rs of 
Bureau Go. v. ehicago,iB. & Qi R. Co., 44 Dl. 22S; Chicago & N. 
W. By. Co. V. Board of Sup'rs of Boone Go., Id. 240; and People v. 
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Weaver, 100 TJ, S. 544. The principle pî thèse cases has been often 
reafiQrmed, and pever , qùestioned in any wqll-considered cage. The 
case of Sanford V. Poe, 37 U. S. App. 398, 398, 16 C. C. A. ,305, and 
69 Fed. 546, clearly recognizes, by implication, the rule of thèse 
cases, — ^that where theré is à departure from provisions of the stat- 
ùte law relating to assessment, or a violation of the fundamental 
law, a court of equity will or may enjoin the assessment, as being 
invalid. Being of opinion that there has been a departure from the 
constitutional mandate in the assessment hère made, I do not find it 
necessary to décide deflhitely vi^hether a fundamental error of this kind 
would, in and of itself, render the assessment invalid, and entitle the 
taxpayer to an injunction against further proceedings to coUéct under 
such assessment. I shall take it for granted, vi^ithout deciding, that it 
is necessary, as before stated, for the taxpayer to go further, and 
«stablish prima fade, at least, that the nncoostitutional method com- 
plained of haa resulted in a substantial want of equality and uniformity 
in fact to the injury of the plaintifls; and this leads up to the question 
whether or not the plaintiff s hâve, as a matter of fact, shown a strongly 
probable right to relief, or, as otherwise stated, whether the plaintiffs 
hâve made out a prima facie case. 

In Flippin v. Knaflle, 2 Tenu. Ch. 238, one of the state's great judges 
said : 

"Upon the prellmlnary, application for an Injunction, ail that the judge 
Bhould, as a gênerai rule, require, Is a case of probable rlght, and probable 
danger tb that rlght without the Interposition of the court; and hls discré- 
tion should then. be regulated by the balance of Inconvenlence or injury to 
the one party or the other." 

This is the reoognized rule of the cases, both English and Ameri- 
can, State and federaJ. Blount v. Société, 3 C. C. A. 455, 53 Fe^. 
101; Southern Ry. Co. v. City of AsheviUe, 69 Fed. 361; Africa v. 
City of Knoxville, 70 Fed. 729, 740; New Memphis Qas & Light 
Co. V. City of Memphis, 72 Fed. 952; Grifflth v. Blake, 13 Eng. Rul- 
ing Cas. 112, and English and American notes to that case; Indian- 
apolia G-as Co. t. City of Indianapolis, 82 Fed. 245. 

The question recurs, then, hâve plaintiffs made out a prima facie 
or probable right to injunctive relief? And this opens up the case 
on its facts. Whether or not, in treating the case in this aspect, it is 
compétent for the court judicially to recognize and know what is very 
well understood and common knowledge with ail intelligent people in 
the State, becomes a question. It is a matter of familiar and common 
knowledge with every citizen of the state that ordinary real property is 
assessed for gênerai taxation at a percentage ranging from 50 to 75 per 
cent, of actual value. This is a gênerai System. This has been the 
practice acquiesced in by the législative and executive departments of 
the government from an early day in the state's history. With full 
knowledge of this method of assessment, the législatures of the state 
hâve reoognized the custom ; and, in the exercise of the taxing power, 
the varying demands of the state from time to lime for revenue 
hâve been met by législation directed, not to a higher rate in assess- 
ment, but to a variation in the rate of levj. This is a long, well- 
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understood, and well-settled usage in this state. In the Guenther 
Oase, before referred to (19 Fed. 399), Judge Key observed: 

"But from the other proof in the cause, and from what a court may judi- 
cially know of the history of tax assessments In this région of the eountry, 
we think that lands in Roane county were taxed at a valuation, on the 
average, of one-fourth below their real value. It is quite apparent that the 
property of complainaats was assessed at a valuation much above Its real 
value. It does not distinctly appear what rule was adopted in the valua- 
tion of lands, but it is clear that it was not Intended to assess them at their 
real value, but below it; nor were they assessed, as a rule, according to 
their cost. It is equally clear that it was intended to assess railroad prop- 
erty at its full value, and that in dolng so there was fixed upon It an exagger- 
ated and unreasonable valuation. This différence was not accidentai." 

So, too, in Cummings v. Bank, after saying that the constitution 
and statutes of nearly aJl the states contained enacttnents designed 
to put assessments at the actual value of ail property, the court 
observed: 

"But It is a matter of common observation that in the valuation of real es- 
tate this rule Is habitually disregarded." 

And the suprême court of minois, in Board of Sup'rs of Bureau 
Co. V. Chicago, B. & Q. R. Co., 44 111. 238, 239, it seems, proceeded 
upon the ground that the court might take judicial notice of a cus- 
tom or rule adopted by assessors in the state. The question in- 
volved in that oase was very similar to the one hère, and what was 
said by that court is fully applicable to the point now under exam- 
ination, as well as other issues in this case. The court said : 

"The framers of our constitution, and cur lawmakers, to their crédit be 
It said, hâve liept steadily In view the principle of equality and justice, in 
adopting a System of taxation which commends itself to the favor and ap- 
probation of ail well-organized minds. It is no argument to urge that the 
fault Is with the assessors, in the case of indivlduals, and with railroad 
companies, in making ont their schedules for the county clerk. If the as- 
sessors violate their duty, are railroad companies to be the sufferers? If 
they neglect to act fully up to ail the requirements of the law, is that any 
reason why A. should pay 40 per cent, more taxes, in proiwrtion to value, 
than B.? The rule adopted by the assessors in this state bas grown into a 
custom, and has been tacitly sanctioned by every department of the govern- 
ment for a long course of years, and it is now too late to challenge it. Bven 
so late as the last spécial session of the législature, that body, by clear impli- 
cation, acknowledged the custom, and yielded to its influence, by the pro- 
visions of the act to tax the shares in national banks. They therein im- 
plledly déclare that euch shares are to be taxed the same as other prop- 
erty. A share of bank stock, under that bill, is not required to pay more 
state or local taxes than a pièce of land or a house of equal value; and 
the plain inference is, if such property be assessed on only one-third of 
its actual value, bank stock shall be assessed on the same per cent, of its 
actual value. Would not the sensé of justice of every man in this com- 
munity be outraged by allowing this or any other dépréciation to one elass 
of people, and demanding of another a higher tax on a similar article of 
the same actual value? The proposition cannot commend itself to the favor 
of any just man, and can receive no countenance in any court of justice. 
It is an admitted fact on both sides to this controversy that the property of 
no one ovraer in the county of Bureau has been taxed on its real value, and 
that the per cent, added by the board of supervlsors to the valuation of the 
property of appellees imposes on them a greater proportionate burden than 
the law requires them to bear. We are of this opinion, and therefore con- 
sider the action of the board unfounded in justice, and in direct opposition 
to the constitution. The great and attractive feature of uniformity has been 
disregarded by the lK)ard, and appellees victimized. It may be very désir- 



310' ■' 85 FEDERAL REPORtER. 

able that the greàtest share of the public's burdens shall be borne by thèse 
corporations, but, until there be a radical change In our fundamental law, it 
cannot be done. They stand on the platf orm of equality before the law, and 
no greater burden for the support of government can be imposed upon them 
tàan can be plaeed on the individual taxpayer." 

Other cases are to the same eSect. If, therefore, the court may 
judieially know an established custom in regard to tax asse«sment 
in the state, it would not be controverted for a moment that the court 
must kriow tliat ordinary real property in the state is assessed for taxa- 
tion at a rate net exceeding 75 per cent, of aetual value. In addition 
to this, the proof in the case, so far as developed, establishes that a 
lower percentage than this is the prevailing rate of assessment in some 
of the largest cities and counties in the state. It further appears that 
the state Jboard of assessors and equalizers, established under the act 
of 1895, undertook, after considérable labor, and extensive travel over 
the state, to equalize assessments for 1895 and 1896 on a 75 per cent, 
basis; thus yielding to the influence of a long-established usage in this 
state. It is tpue that the board does not appear to hâve ofQcially re- 
corded or proclaimed this resuit, but, as it was acting at the time as 
the authorized représentative of the state in the exercise of the taxing 
power, it is not perceived how its action is diminished in importance by 
this fact. The rate at which that board undertook to equalize through- 
out the state was confessedly considerably above the average rate of 
assessment prevailing in many localities. 

In regard,, ,n(>w, to railroad and téléphone properties assessed for 
the years iSâfand 1898, itis frankly conceded that the assessors 
hâve brought this property up to its full, aetual value, and that they 
hâve done so understandingly, believing that it was their duty to 
assess it at its full value, in âccordânce with the provisions of the 
constitution of the state hereinbefore rèf erred to. In addition to 
thèse, certain other very striking circumstances are now to be refer- 
red to, as bearing upon the question of overvaluation of thèse prop- 
erties, as well as a relative excess under the comstitutional provision 
requiring equality. It appears that the aggregate assessed value of 
ail taxable property bas been declining somewhat since 1891. It 
is a matter of common knowledge and observation that there has 
been a constant shrinkage in Values of ail properties during thèse 
same years, and in no class of properties more than in railroad prop- 
erties. The numerous receiverships in the courts of the country 
over such property furnish one, among many, éléments of évidence 
showing this to be so. The législature has not undertaken to meet 
this variation by securing a différent rate of assessment, but by chan- 
ges in the percentage of levy. There has been no raise, confessedly, 
in the assessed valuation of other classes of taxable property in the 
state. It appears that railroad and téléphone properties in Tennes- 
see, excluding localized property, were assessed for 1896 and 1897, 
in the aggregate, as folio ws: 

Eallroads $40,979.108 

Téléphones '. 243,«60 

The same properties hâve been reassessed for 1897 and 1898 as 
foUows: 
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Railroads $70,000,000 

Téléphones ♦ * 1,445,515 

The percentage of increase is mucti higier upon somè of thèse 
properties than othera. On certain lines of railway, and certain 
divisions, the increase is enormous and startling; and, as appears 
from the foregoing figures, the aggregate increase on railroads is, 
approximately, 74 per cent., and that on téléphones, approximately, 
500 per cent. It is certain thât, if this resuit is even approximately 
correct, ail previous assessments and equalizations in the state of 
Tennessee hâve been remarkably inefflcient, and the conduct of ail 
ofBcials charged with duties under the tax system of the state ex- 
tremely négligent, to say no more of it. The présent assessed valu- 
ation will be found similarly ont of proportion to the taxable value 
flxed upon similar property in the adjoining states. This is not seri- 
ously controverted. I hâve before referred to the fact that the dé- 
fendants hâve, 80 far, refused to disclose the methods by whicli 
this resuit was reached. It would seem only fair, after haviiig 
brought about so striking a resuit as that referred to, under the cir- 
cumstances just mentioned, that the défendants should hâve been 
willing to furnish at least an outline of the facts and figures which 
form the basis of estimâtes or calculations which hâve resulted in an 
increase in taxable values ao enormous as we hère hâve. The plain- 
tiffs constitute a large class of taxpayers, and are complaining that 
they hâve been denied a carefully guarded constitutional right, 
whereby their property is about to be made to bear an un just and 
oppressive proportion of the government burden of taxation. It 
would seem that at least some reasonable explanation should hâve 
been furnished under the circumstances. As I hâve said, the charges 
in the bUl are met by the statement that the défendants hâve acted 
legally, and that their action is conclusive. While the board of equal- 
izers hâve thus declined to furnish any facts and figures, counsel, in 
argument, hâve diligently sought to furnish prima facie justification 
for a resuit so far eut of proportion to anything in past history in 
this or adjoining states, and in a time with property of aJl kinds 
steadily on the décline in value. This showing was in the way of 
handling on paper certain figures, based on stock and bond quotations 
and earning statements, presumably furnished to counsel by the rail- 
road assessors. The.statute does not, as bas been well said, author- 
ize a stpck and bond basis as a standard of value, but only permits 
the market value of thèse to be looked to as an élément in the évi- 
dence. Notwithstanding anything that may have been said in 
judicial décisions and législative enactments, no more uncertain, or 
delusive élément in the attempt to flx values was ever resorted to 
than this stock and bond basis, unless handled with extrême caution, 
and with those qualifications for sncli a task which come only from 
spécial training and expérience in such matters. The necessity for 
such training and expérience was distinctly recognized and stated 
by the suprême court of Minnesota in Steenerson t. Eailway Co., 72 
N. W. 716. That court said: 

"The members of such a commission shonld be men of great finanelal abillty, 
who have had a large amount of training and expérience t» fit them for 
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thelr responslble and dlfflcult dutles, and they should bc thoronghly Jamlllar 
wlth the many flnancial and économie problems whlch enter Into the busi- 
ness of constructing and operating rallroads." 

This observation waa made in regard to placing yaluation on this 
particular kind of property generally; for the court in that case re- 
jected the stock and bond basis for fixing value, and went far to- 
wards the adoption of the New York rule, To the person familiar 
with such matters, it is well known that the stock and bonds do not, as 
a rule, at any time represent the money actually invested in a property 
of the character hère in question. It is only necessary to note the 
case of bonds sold below par, and, again, the fraudaient practice of 
"watered stock," to show the utter unreliability of such an élément. 
Again, the value of a bond in market dépends almost entirely on 
whether or not the interest coupons are promptly paid, and money 
which ought to go to betterments and improvements is often required 
for the payment of such interest, and is so applied, while the physical 
condition and value of the railroad property is rapidly running down 
from day to day, with not a cent of net earnings. On the other hand, 
as a resuit of applying gross income to betterments and improvements 
on the property, default is made in the payment of interest on bonds 
or dividende on the stock, and thèse securities rapidly décline in the 
market, while the actual value of the property has been rendered 
constantly greater. So, too, the effect of good or bad management of 
a railway on the market quotationa of stock and bonds is well known. 
And, stùl more, the effect of the opérations of what in spéculative 
parlance are called the "bulls and bears" of Wall street, is quite well 
understood. Ail that can be had are Wall-street quotations, which 
vary Tividely from day to day, as the resuit of the conditions alluded 
to, and this is practically not différent from a spéculative process. 
If there were at any time a real market value for such securities, as 
bona fide investments, it might be otherwise. But, whatever may 
hâve been the conditions in former years, it has come to pass that 
there is no real market value to thèse securities, flxed by purchasea 
for permanent holding and for intrinsic value. Wall-street opéra- 
tions and quotations are constantly influencing the figures at which 
they are held and sold, and such figures are largely spéculative. 
Thèse observations relate, of course, to Interstate railroads, or im- 
portant Unes in an interstate system. When dividends are paid on 
stock, and interest on bonds, thèse become important, more as show- 
ing earning capacity, and in that way the value of the railroad prop- 
erty, as operated and used in connection with the franchise. This 
earning value will be found to vary greatly at différent times, but is 
always more reliable than Wall-street quotations, or the par value of 
stock and bonds; no real investment market value being obtainable, 
and the manipulated figures of the stoclc exchange being no just 
criterion whether thèse be high or low at a given time. Apart from 
thèse particular objections to values flxed by stock-exchange quota- 
tion, as shown by the Financial Chronicle, or other like sources oi 
information relied on by the board in this case, and speaking of stock 
as a criterion of value generally, the court, in CJotting v. Stock- Yarda 
Co., 82 Fed. 854, said: 
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"Again, whan property bas been capltallzed by issuing stock, nelther the 
market value nor the par yalue of the stock can be accepted In ail cases 
as a proper criterion of value, because the stock may not represent the 
money actually invested; and, furthermore, because the property may hâve 
been capltallzed mainly with référence to its income-produeing capacity, on 
the assumptlon that it Is ordlnary prlvate property, which the owner may 
use as he thinks proper, without being subject to législative control. On 
the other hand, however, when property Is valued for thé purpose last 
state<l, It is clear that the owner thereof Is entitled to the benefit of any 
appréciation in value, above the original cost and the cost of improvements, 
which is due to what may be termed 'natural causes.' If improvements 
made in the vicinity of the property, the growth of the clty or town where 
it is located, the building of railroads, the development of the surrounding 
country, and other like causes, give property an increased value, the owner 
cannot be deprived of such increase by législative action which prevents him 
from realizing an income commensurate with the enhanced value of his 
property. Applying thèse gênerai princlples to the case in hand, the court 
concludes that nelther the sum for which the property of the stock-yards 
Company has been capltallzed, to wit, ¥7,368,650, nor the market value of ItS 
stock, can be accepted in this proceeding as a correct test of its value. In 
the flrst place, the outstanding stock represents property of the value of up- 
wards of $1,000,000, not used for the pui-pose of yarding and feeding stock, 
which must be excluded in Computing the value of the company's property 
which wlll be afCected by the statute in question. In the second place, a 
large percentage of the stock now outstanding does not represent money 
actually paid in by the shareholders, or property conveyed to the corpora- 
tion, but represents, rather, an assumed appréciation in the value of the 
company's property over flrst cost, and the good will of its business. On 
one occasion, the stock of the company was doubled (that is to say, it was 
increased from $1,000,000 to $2,000,000), without the payment of any money, 
each stockholder recel ving an additlonal amount of stock equal to the 
amount which he then held. It is fair to infer that a large amount of stock 
has been issued by the company, not so much with référence to the actual 
value of its physical property, as with référence tO' the income which it 
could be made to pro<îu<!e, and the divldends it could be made to pay. That 
this latter considération has been a potent factor in produclng the présent 
volume of stock is a necessary inference from ail the téstimony." 

It is noteworthy, too, that the législature and the court of 
appeals of New York state, in the very atmosphère of thèse Wall- 
street quotations called "market priées," hâve, -as it would seem, re- 
pudiated thèse quotations as an élément calculated to détermine true 
values. The législation of that state is rapidly coming to a sound 
and practlcal basis for the assessment of railroad property. This is 
done by determining what it would cost to reproduce the property in 
its présent condition, and at its présent value, and to this is added the 
value of the franchise, which may be ascertained by looking to the 
actual eamings of the property as a basis; for it is this which shows 
the true value of the franchise and its use in connection with ail of 
the tangible property. The stock and bond basis is liable to be 
erroneous and misleading in other practical particulars, which I wiU 
not stop to point out. When we come to actual earnings, a sensible 
and safe élément is reached, whicli may be properly regarded in 
determining actual, as distinguished from purely spéculative, values 
on property. Earnings, however, furnish a safe basis on which to 
«stimate values only when net eamings are considered. Indeed, no 
just resuit can ever be had by treating any élément in a method of 
âguring on paper only. It is familiar knowledge that propérties of 
this kind are operated at an enormously great expense, when com- 
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pàteB wit^.ttè'operating expenses of ofher classes of property; and in 
a girien caise thè gross eamings antî recpipts might be large, while notli- 
ing whaterer would be ieft as a ,net resuit to pay a dividend or interest 
an the property actually lûvested, after deducting proper charges. It 
Vf as apparent in the flgûtes liandled in argument that this process was 
to take whatwas assumed to be net eamings (but in fact, as I think, 
not net earnings at ail), apportion this on a mileage basis on so much 
of the railroad as lies within the state, and then capitalize at, say, a 
rate of 10 per cent, from this incpme. In other words, fof illustra- 
tion, if the income appeared to bè $10,000 per mile, it was supposed 
that this would justify capitalization at the sum of |100,000, and that 
this capitalized sum could be regarded as the interest-producing prin- 
cipal. "Plis was an effort to apply the familiar problem of having the 
amount and the rate of interest with M^hich to détermine the principal. 
So, on $10,000 earnings, it would be found that the property for taxa- 
tion was worth $100,000 ;■ and this was the process, although it was 
apparent that on the capitalized sum, when Operating expenses, includ- 
ing e:çpenses of repairs, wçre'deducted, there would be little or no net 
income whatever. It néeds no comment to show the fallacy of a pro- 
cess like this. 

Section ,5 of chapter 5 pf the assessment act, in setting out what 
may be Ippked to by the assessors, speciflês "gross receipts," and no- 
where, apparently, permits the assessors to hâve regard to net earn- 
ings as an evidential fact in arriving at the valuation. It is obvions 
that the gross-receipts prpçess, as applied to a manufacturer, farmer, 
or other property hol4er,!of!kny kind,Pr,c]tiaracter, would be destruc- 
tive, in the burden of taxation imposed. I ref er, of course, to gross 
eamings only. It is now weU settled that législation prescribing 
tariff rates by railroads,,^« charges by gas compaùies, and watet 
rates by water Pompanies,' iniist be rëasonable, as regards both the 
oompany and the public, aind that '^hether the législation is so or not 
is èminently a question for judieiâl investigation. Whenever such 
législation Iprevenitsa f aie; and reaaonable retum on the capital bona 
•flde in vested in business, such législation is in conflict with the con- 
stitution of the United States, as depriving a citizen of his property 
without due process of'law, and as depriving htm of the equal pro- 
tection of the law. This rëasonable retum or intereist on the capital 
invested means a rëasonable net income or dividend after deducting 
operating expenses, and repair charges.. The rule takes into account 
capital actually invested, only, and excludes fraudulent or "watered" 
stock, commonly so called. It is not difficult tO See that taxation 
■based directly on gross receipts, as such; could easily be carried to a 
point that would contravene this constitutional limitation. Railway 
Co. V. Gill, 156 U; S. 649, 15 Sup. Ct. 484; Chicago, M. & St. P. Ry. Oo. 
.t: Minnesota, 134 U;. S. 458, 10: Sup. Ct. 462, 702; Ames v. Rail- 
way Co., M Fed. 165; New Mèmphis Gas & Light Co. v. City of 
Memphis, 72 Fed. 952; Cotting v. Stock-Yards Co., 79 Fed. 679; 
Indianapolis Gas Co. v. City of Indianapolis, 82 Fed. 245,— this last 
case, it is said, bas just been afftrmed on appeal; Reagan v. Trust Co., 
154 U. S. 362, 14 Sup. Ct. 1047. It would seeni. to foUow that If the 
tax could not be laid directly on gross receipts, so as to prevent a rea- 
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Bonable return on property actuallj invested, the same resuit couM 
not be effected by using gross receipts as a basis on which to estimate 
large values, and, by excessive taxation, prevent a reasonable return in 
an indirect method. And it is curions to note the apparent tendency in 
some décisions to hold to tlie stock and bond basis in flxing values 
at high. figures for the purpose of taxation, while, rejecting sueh a 
method in arriving at true value for the purpose of régulation of 
charges in cases where the question is whether a statute regulating 
charges and tariff rates is reasonable or conflscatory, as permitting or 
not permitting a reasonable return on capital invested bona flde in the 
business. Where true value is a constitutional requirement, as in 
Tennessee, it would seem to follow logically that such value, for the 
purpose of taxation, must be substantially the same thing as when 
valwe is inquired about for the purpose of régulation. 

Much stress bas been placed in argument upon the language of the 
constitution providing "that ail property shall be taxed according to 
its value." Défendants say the proper inteipretation of thèse terms 
requires that property shall be assessed at its full value, and that, 
unless plaintiffs can show that their own property bas been in fact 
assessed at more than its actual value, it is not open to them to com- 
plain that ail other property in the state is assessed only at a percent- 
age of its actual value. The contention is that if the assessors hâve 
obeyed the constitutional direction, and assessed plaintiffs' property 
at its full value, it is no just or légal cause of complaint, and no 
ground for relief, that çther assessors hâve put a taxable value on 
other property much less than its actual value. There are, however, 
two suffleient answers to this contention : Conceding, for the pur- 
pose of testing the soundness of this proposition, that the constitu- 
tional terms "according to its value" mean the same thing as "at its 
full value," the contention of the state, then, stated with référence to 
its effect, is this: That it may assess the property of A. at its full 
value, in obédience to the constitution, and the property of D. at one- 
half its value, in violation of the constitution, and, when A. com- 
plains that the resuit has been to violate the constitution in respect 
to the equality provision, the answer is that the objection is not open 
to A., because he is taxed on no more than the full value of his own 
property, and that he must jpay 50 per cent, more on the same actual 
value than D. Now, it will certainly be admitted thât the simple 
statement of such a proposition suggests its utter untenableness. If 
décisions may be found which apparently uphold a resuit such as this, 
they promulgate a doctrine which cannot be accepted as good law. 
But a second and décisive answer to this contention is that the terms 
of the constitution, "according to its value," hâve no such import 
and convey no such meaning as that attributed to them. I hâve al- 
ready pointed out that long-established usage in the executive and 
législative departments of the state go vernment has placed a différent 
interprétation upon this provision of the constitution. Thèse words, 
neither in their original nor in any derivative sensé attached to, them 
by usage, necessarily convey any such idea as that imputed to them 
in this new interprétation, that the meaning is, "at its full value." 
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The purpose of this provision in the constitution was to make actuàJ 
Talue the basis on which the tax sliould be laid, at whatever rate, 
ïhe State was left to assess at full value, or at a percentage of value; 
but the assessment could only be on value, as distinguished from any 
other mode of assessment. The tax could not be flxed, for example, 
by the acre, by the 100 acres, by f routage, by the selling priée, as 
shown by the vendee's deed, hor, again, according to locality, nor 
by any other of the numerous methods in vogue from time to time, 
but only upon actual value as the true basis. And, with a définition 
such as this, this constitutional provision reads naturally and intelli- 
gently along with the other provisions which are equally binding as 
to equality and uniformity. In the case before referred to (44 Hl. 
240), the constitution of Illinois required a taxable value to be flxed 
in proportion to actual value. The législation enacted under that 
constitution speciflcally required that "each separate parcel of prop- 
erty shall be valued at its true value in money," but further provided 
that the price for which such real estate might be sold at a forced 
sale should not be taken as a criterion of such value. Notwithstand- 
ing the spécifie statutory injunction, the assessors had placed prop- 
erty at a percentage of actual value only, below the real cash value; 
and, with respect to the property of the railroads, the supervisors, sit- 
ting as a board to equalize valuations, raised the assessed value 20 
per cent, on roUing stock, and 50 per cent, on fixed and stationary 
Personal property, without making a similar increase on any other 
class of property. The suprême court of Illinois, referring to this, 
used this language: 

"It cannot be that one portion of the taxpayers In a county, owning taxable 
property, shall be required to pay more taxes in proportion to its value, no 
matter how that may be ascertaiued, than another portion in the same 
county. If the assessors, rejgardless of the strict injunction of ;the law, shall 
place a value upon property far below its real cash value, and such a practice 
goes on Unchallenged, and is recognized by the authorities having spécial 
charge of the revenue of the state, that misconduct must also contain within 
itself the gréât and cardinal principle of uniformity. No warrant is given, 
if the law Is not strictly observed in the case of individuals, and their prop- 
erty is not assessed at its actual value, that the property of a corporation 
situate in the same county shall be assessed at greater proportional value 
than that of Individuals, even though the enhanced assessment is not on the 
actual cash value of the property of such corporation. The same rule which 
Is applled to individuals, justice and the constitution demand, shall be ap- 
plied to corporations. To demand of appellants that they should schedule 
their property at its cash value, while Individuals may schedule their prop- 
erty at one-third, or less, of such value, would be to démahd of the former 
thrèe times the amount of taxes demanded of the latter. As we said Iri' 
the Bureau County Case, such a proposition is so monstrous as to be inde- 
fensible by fair argument. Such discrimination is condemned, not only by 
the constitution, but by the Indignant, yet no less just, Judgment of an honest 
people. On the facts, however, we express no opinion, as the case will go 
to another jury." 

And referring to an early and long-oontinued construction of the 
law, which has rîpened into a usage, the court observed: 

"And hère we might say, more explicitly than was said in that case, that 
a long, unif orm, and unchalleuged practice under a law is strong évidence 
of the real meanlng of the law. To the hoary maxim, 'Contemporanea ex- 
positio est optima et fortissima in lege,' is accorded full force in ail courts, 
and we hâve ever rendered it due respect," 
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So, toc, in ihe well-considered case of Levée Dîst. v. Dawson, 97 
Tenn. 161, 36 S. W. 1043, Judge CaldweU, speaking for the suprême 
court of the state, said: 

"Under the constitution of 1796, lands were taxed by the hundred acres, 
but the constitution of 1834, lilie that of 1870, contained the provision that 
'ail property shall be taxed according to Its value.' This means that every 
property tax shall be graduated by the value of the property on which It 1» 
laid. Jenklns v. Ewin, 8 Heislt. 478; Mayor, etc., of City of Chattanooga v. 
Nashvilie, C. & St. L. R. Ce, 7 L«a, SJl; Railroad Co. v. Morrow, 87 ïenn. 
406, 11 S. W. 348." 

This interprétation of the constitution, sanctioned by long custom, 
ia the natural, practical, and just construction. 

I conclude that the plaintiffs hâve made ont a probable or prima 
facie right to relief, both on the ground of constitutionally pro- 
hibited inequality in the rate of assessment applied to this property, 
and also in regard to certain lines or divisions, — a strongly-probable 
overvaluation of the property, considered in and of itself, regardless 
of any constitutional ratio or proportion. My opinion is that the 
plaintiffs, on the facts, are entitled to a judicial investigation, and are 
entitled to know the actual processes by which their property has been 
assessed at a value so out of proportion to that of former years. It 
may be very true that propertiea of this kind hâve not been ade- 
quately assessed heretofore, and that such properties are not béaring 
a just proportion of the govemment burden of taxation. If this be 
true, it does not justify the application to this class of property of 
methods that do violence to tb.e constitution and the settled custom 
In our tax eystem. The makers of American forms of constitutional 
government 'were by récent lesson fully mindful of the teaching of 
history that the power to tax is the power to destroy, and that 
oppressive exactions were generally made under the guise of tax- 
ation. A récognition of this truth is everywhere manifested in the 
constitutional limitations with which the taxing power is guarded. 
The lapse of time, and the absence Oif unconstitùtional and forced 
tribute, may diminish our appréciation of the wisdom of the constitu- 
tional principle; but neither lapse of time, nor the absence of a re- 
mindful lesson, will diminish its value or importance as the constitu- 
tion's peaceful and wisely-provided shield against oppressive discrimi- 
nation and destructive exaction under col or of a tax burden, A dis- 
regard of just constitutional restraint sets an evil précèdent, which 
does not pass away with the occasion which gives rise to it, but re- 
turns to torment in unexpected forms. An unequal and unjust 
exaction îs no longer a tax, but confiscation. As the suprême court 
of the state well observed, "Equality is of the very essence of the tax- 
ing power itself." Taylor V. ChaUdler, 9 Heisk. 357. We hâve hère 
a serions contention that a constitutional guaranty has been denied to 
thèse plaintiffs, and, if such is the case, it would seem to be equally a 
deprivation of a right secured by the fourteenth amendment to the 
fédéral constitution. County of San Mateo v. Southern Pac. R. Co., 13 
Fed. 723; County of Santa Qara v. Southern Pac. R Co., 18 Fed. 385; 
Fraser v, McConway & T. Co., 82 Fed. 257; Indianapolis Gas Co. t. 
City of Indianapolis, Id. 245; Railroad Co. t. Ellis, 165 U. S. 150, 17 
Sup. et. 256. Nor doe« it change the effect to say that the statute 
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itself isyalid, and that thp #rror was one merely in the administra- 
tion of îte Mw. The ihjùry is just the same. In Reagan y. Trust 
Co., ÎSÎ V. s: 390, 14 Sup. et. 1051, the suprême court 6f the United 
States said in respect to this point: 

"Neltlier wlll the constitutionallty of the statute, If that be eonceded, 
avail to oust the fédéral court of juriadictlon. A valld law may be wrong- 
fuUy administered by officers of the state, and so as to make such adminis- 
tration an Illégal burden and exaction upon the individual. A tax law, as 
it leavès the législative hands, may not be obnoxious to any challenge; and 
yet the officers charged wlth the administration of that valid tax law may 
so act under it, in the. matter pf assessment or, collection, as to work an 
illégal trespass lipon the property rlghts of the Individual. They may go 
beyond the powers thereby Conferred, and, when they do so, the fact that 
they are assuming to act;under a valid law will not oust the courts of juris- 
dictionto restrain their excessive and, illégal aets." 

It must be repeated that the question is one of the déniai of a right 
secured both by the state and fédéral constitutions, and aU that is 
now said must be read in the light of this statement, and as limited 
bj the proposition to which this question gives risé. 

Beliédng that. plaintififs hâve presentçd a case for investigation, 
and, prima facie, for relief, I ana trought to the question of the ap- 
propriate tribunal and the remedj. Diverse citizenship and the 
fédéral question constïtute the grounds of fédéral, as distinguished 
from state, jurisdiction; : but the chiçf objection urged is that of 
équitable jurisdiction, as distinguished from jurisdiction at law. It 
îs ^id tljàt the remedy is ât law, and by a certioràri proceeding, and 
that à suit is periding in the state court. It is admitted that the 
pendenCy of a suit in the state court is no answer 'tô a suit in this 
court for the same purpoise. In regard to the jurisdiction in equity, 
and t^e îiljunctive remedy, it is sufficieht to rèfer to Sanford v. Poe, 
37 U. S. Àpp. 378, 16 C, Ç. A. 305, and 69 Fed. 546, and Ogden City 
V. Arnistrong (just decided by the suprême court of the United 
States) 18 Sup. et. 98. In regard to relief from an unequal tax, as 
well as équitable jurisdictlph to furhish such i;elleî, the foUowîng 
cases wîlï be found instructive: Darlinig v. Gunn, 50 111. 424; Ex 
parte 'iFi. Smith & V. B. Bridge Co. (Ark.) 36 S. W. 1060; Chicago, 
B. & Q. E. Co. V. Board of Com'rs of Atçhison Co., 54 Kàn. 781, 39 Pac. 
1039; Chicago, B. & Q. Ë. Co. v. Board, etc., of Republic Co., 14 C. C. 
A. 456, 67 Fed. 411; Andrews t. Kings Co., 1 Wash. St. 46, 23 Pac. 
409; Railway Co. v. Guenther, 19 Fed. 395; Investmènt Co. v. Charlton, 
32 Fed., 192; Benn v. Chehalis Co. (Wash.) 39 Pac. 365; Banii v. Hun- 
gate, 62 Fed. 548; Chicago & A. E. Co.y. livingstoné Co., 68 ni. 458; 
Marsh v. Supervisera, 42 Wis. 502; ,PhîIleo v. Hiles^ Id. 527; Invest- 
mènt Oo.v. Parrish, 24 Fed. 197; Bank v. Lindsay, 45 Fed. 619, '627; 
Stanley v.'Supervisors, 121' U. S. 551, 7 Sup. Ct.:1234; Merrill v. 
Humphrey, 24 Mich. 170; pefferts v. Supervisors, .21 Wis. 688; Mason 
V. Tnistees of Lancaster, 4 Bush, 406 ; Fuller v. (ïoùld, 20 Vt. 643. 

It i^einains to considejp ^what will be th^, probable balance of con- 
vemiehice or injury to the. ppe side or the other in mairîntaining mat- 
ters in statu quo, un til'^ièàdjustment of right^ at the heàrîng. 
Looking, then, ,to tbe'f situation of the plaintiffs, it }.a this: If this 
enormoùs increaae in t^ié ; assessed value qf their property is al- 
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iQwed to be certifled before investigation, they wjU be required to 
pay the rate of levy on that assessment to the state, and to ail the 
counties and municipalities in the state; and eonceding, for the 
purpose of this case, that the payment ànder protest statute is a 
remedy available to the plaintiiîs in the event this assessment 
should turn out to be invalid, the plaintiffs would nevertheless not 
ouly be compelled to raise an unexpectedly large amount of rev- 
enue to pay the tax on this assessment, but would be left to the 
necessity of instituting separate suits throughout the state against 
the varions counties and municipalities oollecting parts of thèse 
taxes. Thèse suits would be prosecuted at great expense and de- 
lay, and, in the event ôf judgments obtained, would or might re- 
quire further mandamus proceedings to compel a levy and collec- 
tion. At least, we should not regard this as very improbable, in 
the light of history. Then, for any taxes paid to the state after 
a recovery of judgment, its satisfaction could only be had by an 
appropriation act through the législature ; and the certain ty or suc- 
cess of this remedy, in addition to other difiSculties, could hardly be 
regarded as safe or certain. On the other hand, it is within the 
power of this court, in granting an intérim injunction, to do so on 
'■.he express condition that thèse companies shall pay an amount 
of taxes equal to the sum paid on the assessment made for the years 
1896 and 1897, with the further express condition that this shall 
in no event préjudice the right of the state to collect the balance 
due under the présent assessment, if held valid on the final déter- 
mination of thèse suits. This will prevent the writ of injunction 
from operating unjustly against the state, counties, and munic- 
ipalities, and nothing short of this affords any adéquate protection 
to the plaintiffs. From the order granting an injunction an appeal 
may be taken to the circuit court of appeals, and the case, when ap- 
pealed, takes precedence in the appellate court, so that a hearing 
can be had, and the action of this court promptly reviewed. This 
can be easily done at the February term of that court, and the 
case is one which. being of public importance, that court will 
promptly dispose of . There is also a case involving the same as- 
sessment pending in the state court, which can without difflculty 
be carried to the suprême court of the state, and a prompt déci- 
sion had in that court, as well as in the court of appeals, during 
the month of February or sooner, and any possible injurions delay 
avoided; and, should a décision be had by the suprême court of 
the state, I would cheerfully accept its views,. so far as the state 
constitutional question is concerned, and I hâve no doubt that its 
conclusions could be readily accepted as sound on any other ques- 
tion, such as the question under the fourteenth amendment. 

In the view thus taken of the central question in this litigation. 
I do not flnd it neceseary to consider or décide upon the othet ques- 
tions raised, such as the constitutional validity of the railroad com- 
mission aet. It is always a délicate duty, in this court, to pass 
upon the validity of a state enactment, in relation to the state con- 
stitution, in advance of any utterance by the court of highest au- 
thority in the state, the peculiarly appropriate tribunal for the set- 
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tlement of such question. It will be open to both aides to urge in 
the court of appeals every question made as supporting or oppos- 
ing the présent action of the court, regardl'css of the l'act that I 
hâve not passed on it at this hearing, for the questtion in that court 
will be whether the. action of this court is right or wrong for any 
reason offered in the pleadingS and évidence on either side. 

I should hâve said, in another connection, that my opinion is 
that, so far as the constitutional question is ooncerned, it is always 
open to the courts on both law and fact, and it ia not compétent 
for the législature, as against a question of this kind, to déclare 
that the action of an executive board shall be final and conclusive, 
any more than a statute could be permitted to déclare for itself its 
constitutional validity and flnality. Whether the constitution, as 
the suprême law of the land, hasbeen violated, is a question for 
the judicial, and not the législative, department, and an inquiry 
like this can no more be shut oiï indirectly than it can directly. 
If we should suppose the case of the board of equalization making a 
superflcial or perfunctory showing of equalization, no one would 
venture, as I think, to claim that this would exclude a judicial in- 
vestigation as to whether, in fact, there was nevertheless an op- 
pressive discrimination in respect of a large class of property. 
The constitution can only be satisfled by an equalization made in 
good faith, upon adéquate means and data, and after devoting to 
the subject a reasonable amount of time and attention. The con- 
stitution will never tolerate a merely sham observance. 

The resuit is that the provisional injunction is allowed on the 
express condition that thèse plaintiffs pay to the proper authorities 
a sum equal to the taxes due on the assessments for 1896; this 
8um to be paid as taxes for 1897, and to go as a crédit on the prés- 
ent assessment, if sustained on final hearing, and without préju- 
dice to the state's rights. The taxes hereby required to be paid 
must be paid on or before the flrst Tuesday in February next, and 
on notice of the failure to so pay, and application by the défend- 
ants, the injunction will be promptly dissolved. 

Nothing has been said in argument in respect to any injunction 
bond. As thé law makes whatever is a just tax a fixed lien on the 
property, prior to ail other liens, and a sum equal to the former 
taxes is required to be t)aid in at s.o early a date, I suppose an in- 
junction bond will hardly be insisted upon; but, if so, that ques- 
tion, and the amount of the bond, unless agreed upon, may be pre- 
sented to the court. 

NOTE 1. 

By way of Contrastlng the assessment callefl In question by thèse suits wlth 
former assessments In Tennessee and other states, the foUowlng tables will be 
useful: 

The average assessments per mtleof the rallroads In Tennessee for the past 10 
ye^rs were as folio ws: 

1S87 '. $14,514 

1888 14,514 

1889 13,422 

1890 13,422 

1891 13,853 
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1892 , 13,853 

1893 13.420 

1894 13,420 

1895 , , 13,284 

1896 13,284 

The average assessment per mile of the railroads în the 12 states traversée by 
the Unes of the IlUnois Central. Southern, Louisville & NashvlUe, and Cincinnati 
Gouthera Eailways are as foUows: 

Alabama $11,171 

Arkansas 8,577 

Georgia 8.565 

EUnois 4,958 

Kentucky 15,898 

Louisiana 6,652 

Missouri 10,000 

North Carollna 6,848 

South Carolina 8,911 

Texas 8,010 

Virginia 13.93» 

Tennessee (heretofore) 13,284 

By way of lUustratlng the Increase In the présent overassessments heretofore 
nade in regard to certain lines, the folio wing may be mentioned: 

Cincinnati Southern (in hands of receiver): 

Tennessee, per mile (heretofore) $ 27,500 

Tennessee, per mile (présent assessment) 45,000 

Southern, one Une: 

Tennessee, per mile (heretofore) . . . ., $ 22,000 

Tennessee, per mile (now) 31,000 

minois Central, Mississippi Division: 

Tennessee, per mile (heretofore) $ 22,000 

Tennessee, per mile (now) 45,000 

Louisville & NashvlUe, "main stem": 

Tennessee (heretofore) per mile $ 31,000 

Tennessee (now) per mile 60,000 

Cumberland Téléphone & Telegraph Company: 

Tennessee (heretofore) per wire mile. $ 40.00 

Tennessee (now) per wIre mUe 3(X).00 

The State comptroller bas made public the .sçeneral asspssments of property for 
1697, and, as compared with 1896, they appear to be as foUovvs: 

Property in gênerai, 1896 $312,472,633 

Property In gênerai, 1897 311,075,545 

Decrease In 1897 $ 1,397,088 

The assessments of the railroad, telegraph, and téléphone oompanies for the same 
feais, with the increase on them, will appear by the foUowing comparison: 

BaJlroads: 

1896 $41.882,010 

1897 73,306,863 

Telegraphs: 

1896 $ 519,396 

1897 , 751,039 

Téléphones: 

1896 $ 194,660 

1897 1,440,515 

It thus appears that the gênerai assessments for 1897 decreased about 4 per 
cent, while the assessments of the railroads were increased about. 74 per cent. 
When the county and municipal taxes are laid on the basis of the new assess- 
ment, It appears that railroads will pay about double the amount of taxes which 
they hâve heretofore paid in Tennessee. In 1871, the comptroUer's report to the 
législature showed that lands were assessed at about one-third thelr value; Uxe 
85 F.— 21 
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comptxoUer, foi ISYSJ, pût Ûië assèsséd vàlaes àt abônt ôBê-Half the true values; 
and !t appeàrs tKaï thè présent' cômptr'oUer, In 189S, Sho-Wed that the property 
Bf Tennessee, valued at $319,822,197, oùght to bè' tilued at $700,000,000. 

NOTÉ 2. 

In Investment Oo. v. Parrlsh, 24 Fed. 202, Judge Deady sald: "But It Is 
not necessary that there should be any actual consplracy or expressed design 
to disregard the law in this respect, on the part of the assessor, to render an 
assessment illégal. WheneVér the assèssor of a district of a county as large 
as one, of 'thèse counties uniformly estirhJEitês real property at only one-third 
of the value he placés on mortgagés, it Is iiSaposSible to attrlbute the resuit 
to the Infirmlty of human judgment, and thé only conclusion possible lu the 
premlses is that It was dellberately and wiUfuUJf done, In pursuance of a settled 
purpose or hile on his part; and where the same thlng occurs in a num- 
ber of counties In various parts 6t the statê, It is wanlfest that the action of 
the assessors Is not only -willful and deliberaté,' but that it is the resuit of gên- 
erai and well-understood custom to substltute this conventional value of real 
property for 'the true cash' one which the statute requlres. Indeed, the prac- 
tlce Is so unlversal and well known that the coUrt might take judiclal notice of 
It, and saf ely assume that there Is not an acre of land in Oregon that is valued 
for taxation at more than one-half Its 'true cash value,' and that generally It Is 
not valued at more than one-thIrd of such value. * * *" 

"Valuations must be the resuit of honest Judgment, and not of mère will." 
If arbitrary, reckless, and grossly unreasonable assessments are made, relief will 
be granted. 1 Speli. Ext. Relief, § 654, and cases cited. And see Eallroad Oo. 
V. Oole, 75 111. 591; Land Co. v. Gowen, 48 Fed. 771, opinion by Deady, J. 
The courts In thèse cases consider what facts show such fraud In law as Justi- 
fies relief. 

The cases of Eailway v. Guenther, 19 Fed. 395; Telegraph Co. v. Poe, 61 
Fed. 449; Sanford v. Poe, 16 O. C. A. 305, 69 Fed. 546; Telegraph Co. v. 
Norman, 77 Fed, 13; Chicago, B. & Q. R. Oo. v. Board of Coœ'rs of Republic 
Co., 14 0. 0. A. 456, 458, 67 Fed. 411, 413,— were regarded as reaffirming eciuity 
Jurisdiction by injunction to airest an Invalld assessment of taxes, and as lllus- 
trating by spécifie application the doctrine generally recognlzed. In the déci- 
sion by the Circuit court of appeals for the Elghth circuit, the décisions of the 
suprême court of Kansas were followed. The constitution of Kansas provided 
that "the législature shall provide for a unlform and equal rate of assessment 
and taxation." Article 11, § 1. Raiïroad property had been assessed at Its full 
value by a state boàrd, whlle the board of county commissioners assessed other 
property In the county at one-third of Its value. The railway company ten. 
dered the taxes due if Us property had beep assessed upon the same basis m 
other property In the county. of Republic. Collection of the remainder of the 
tax was restrained by injunction. 

In Taylor v. Chandler, 9 Helsk. 350, the power to Impose taxes under the 
constitution of Tennessee was much consldered by the suprême court of Ten- 
nessee. It was held that the législative department, in the employment of this 
power, must be restrained by the limitations Imposed In the constitution, and 
that it devolved upon the judiciary to détermine whether It had exceeded thèse 
limitations, "declaiing Its action void when it goes beyond its legitimate powers." 
In City of Chattanooga v. Nashville, C. & St. L. R. Co., 7 Lea, 561, the same 
court said there must not be one rule for raiïroad companies and another for 
prlvate cltlzens; the constitution did not permit this. 

In Levée DIst. v. Dawson, S7 Tenu, 171, 36 S. W. 1046, the suprême court 
of Tennessee, referring to the state constltutional limitations on the taxing 
power, used this language: "Taxes laid prlmarily for the state must be laid 
on ail nonexempt property according to value, so as to make them equal and 
unlform throughout the state; and taxes laid prlmarily for county, municipal, 
or other authorized local purposes must be laid on ail nonexempt property accord- 
ing to value, so as to make them equal and unlform throughout the more re- 
Btrlcted terrltory to be especially benefited thereby." 

Raiïroad Co. v. Bâte, 12 Lea. 574, is a well-considered case. Judgo Turney, de- 
Uvering the Judgment of the court, laid down the following propositions: "I am 
of opinion wlth Judge Totten that the revisory jurisdiction exteuds to any ques- 
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tion of error or Olegaiity in the proceedings whleh has the effect to préjudice 
the riglits of a party. I also thinli the législature has no power to say that 
any citizen shall be deprived of ttie right to bave ail questions touching liis liîe, 
liberty, or property iieard, passed upon, and determined by tlie reguiar and con- 
stltutional courts of the state. Such right Is inaliénable. It Is unnecessary, in 
the présent case, to go beyond the majority opinion in Wade v. Murry [2 Sneed, 
56]. * ♦ * Although the boards may be officers of the state, and propos- 
ing to discharge their duties as such, yet. If they overleap the prescribed limits 
of the law under which they act, it is the right of those about to be injured 
to asli for, and the duty of courts to grant, a restraining relief. We thinlj; the 
pétitions malie prima facie cases for relief." 

A blU in equity exactly simiiar to those in the principal cases was considered 
by Judge Matthews in Raiiroad Co. v. Bâte, 22 Fed. 480. The board of equal- 
Izers was then calied the board of examiners, and was composed of Gov. Bâte 
and others. The preliminary injunction was denied, on the ground that the 
blll was'prematurely flled. A lacli of equity jurisdiction was a question which 
does not seem to hâve been suggested by the eminent counsel in that case, nor 
was it considered by the court, but the case was treated on the merits of the 
application. 

Thèse are mentioned specialiy becansa they were cases in the circuit court of 
the United States for the Middle district of Tennessee, while the Guenther 
Case, before Judge Key (19 Fed. 395), was an original suit in the circuit court 
6t the United States for the Eastern district of Tennessee. In this iast case, 
JUdge Key, upon the proof before him, deciaréd what he thought was a reason- 
able valuation .at which to assess the property for taxation, and enjoined the 
remaïnder of the tax laid on the overvaluation. The décision in this particular 
was substantiaily simiiar to the décision of the circuit court of appeals for the 
Eighth circuit, referred to above. 

In Wilson y. Lambert, 18 Sup. Ct. 217, 168 U. S. 611, the suprême court of the 
United States agàin afflrmed the jurisdiction of courts of equity in this class of 
cases, saying: "Courts of equity uhdoubtedty bave jurisdiction to hear the cOm- 
plaints of those who assert that their lands are about to be assessed and subjected 
to liens by a board or commission, aeting in pUrsuanee of the provisions of a 
statute whleh has been enacted under the fortns of law, but which is unconsti- 
tutional, ànd therefore does not avail to confer the powers sought to be exercised. 
Dows V. Chicago, 11 Wall. 108; Railway Co. v. Cheyenne, 113 U. S. 516, 
5 Sup. et. 601; Ogden City v. Armstrong, 168 U. S. 224, 18 Sup. Ct. 98; 2 Dill. 
Mun. Corp. (4th Ed.) § 922." And a precisely simiiar bill was entertained be- 
fore Judge Jackson (afterwards Mr. Justice Jackson) in Morrow v. Telegraph 
Co., which on appeal was afflrmed by stipulation. 154 U. S. 511, 14 Sup. Ct. 
1149. 

"A proper case for équitable interférence Is presented where the record of tbe 
tax proceeding is prima facie valid and reguiar, and extrinsic évidence is required 
to show its invalidity, so that there is not a full and adéquate remedy at law to 
correct an abuse of the taxing power. • * • The iliegality of the tax, or 
fraud In levying It, coupled with the fact that it may resuit in a cloud being cast 
upon complainant's title, présents a clear case for équitable interférence. The 
jurisdiction to thus interfère for the prévention of a cloud upon the title result- 
Ing from an illégal tax assessment is regarded as pertaining to the well-settled 
powers of equity." 1 Spell. Ext. Relief, §§ 664, 065. 

In revlewing a tax case on certiorari, the court is conflned to the record of 
the board of equalization, and cànnot examine évidence dehors that record, In 
the absence of spécial statutory provision for bringing in such évidence. In 
the ordinary case, therefore, certiorari is no adéquate remedy. Ogden City v. 
Armstrong. 168 U. S. 237, 18 Sup. Ct. 98; Shelby Co. v. Raiiroad Co., 16 Lea, 
413, 1 S. W. 32. 

In Re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, the suprême court saJd: "Manifestly 
the object of this législation was tb confine the remedy of the taxpayer for illégal 
assessment and taxation to the payment of taxes under protest, and bringing suit 
against the county treasurer for recovery back; but ail this is nothing to the 
purpose. The législature of a state cannot détermine the jurisdiction of the 
courts of the United States, and the action of such courts in according a remedy 
denied to the courts of a state does not involve a question of power." The dis- 
tinction, recognized by some of the casés, between arrestlng the assessment of 
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a tax and restrainlng its collection after It Is assessed, Is adverted to In the opin- 
ion in this case. 

Wtien constitutional provisions are self-executing, and when législation is 
needed to glve them effect, were questions considered in Eailroad Oo. y. Ililen- 
berg, 43 U. S. App. 726, 21 0. C. A. 546, and 75 BYd. 873. 

In respect of législation prescrlbing a tarife of rates, and the application of 
the fourteenth amendment as a limitation, Eoad Co. v. Sandford, 164 U. S. 578, 
17 Sup. et. 198, is a leading and instructive case. 

As illustrating the purpose and effect of the fourteenth amendment, see 6 Am. 
& Eng. Enc. Law (2d Ed.) 965, and cases referred to. See, also, B^raser v. 
McConway & Torley Co., 82 Fed. 257; 1 Kent, Comm. (14th Ed.) *391, *392, 
and cases in notes. 

In Munn v. Illinois, 94 U. S. 123, the court, discussing the effect of the four- 
teenth amendment, said: "The constitution contains no définition of the word 
'deprlve,' as used in the fourteenth amendment. To détermine its signification, 
therefore, it is necessary to ascertain the eiïect which usage bas given it, when 
employed in the same or a lilie connection. While this provision of the amend- 
ment is new in the constitution of the United States, as a limitation upon the 
powers of the States, it is old as a principle of eivilized govemment. It is found 
In Magna Charta, and In substance, if not in form, in nearly or quite ail the 
constitutions that hâve been from time to time adopted by the several states 
of the Union. By the fifth amendment, It was introduced Into the constitution 
of the United States as a limitation upon the powers of the national government, 
and by the fourteenth, as a guaranty against any eneroachment upon an ac- 
knowledged rlght of citizenship by the législatures of the states." See, also, the 
récent case of EaUway v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255. 

In an Interstate railway line or System, there would seem to be no insuperable 
dlfBculty In taking ail the unlocated personal property actually used in the 
opération of the Une, and distributing and apportioning the aggregate value on 
a mileage basis. This, added to the value per mile of so much of the line as 
lies within the state, vrould glve such state a just portion of the entire value, 
besldes localized property, The value of the franchise might be ascertained, 
and simliarly distributed and apportioned, and thus the unit value reached. 
This might be estimated by net earnings and other conditions relating to the 
actual facts. If ail the states traversed by the line would adopt a similar 
method, équitable results would follow; otherwise, more lilsely, injustice would 
be done. The difficulty of dealing with this last feature could not be denied. 
Substantlally such a scheme of taxation was approved as valid in Railway Co. 
V. Wright, 151 U. S. 479, 14 Sup. Ct. 396.' 

As to the difficulty and uncertainty in dealing with intangible éléments based 
on such data as the income, etc., on an Interstate System, see People v. Olapp, 
152 N. Y. 490, 46 N, B. 842. "It is of the very essence of taxation that It be 
levied. with equality and unifprmity, and that there should be some System of 
apporUonment. Oooley, Const. Lim. 495." Bank v. Maher, 9 Fed. 885. This 
language Ib almost identical with that of the suprême court of Tennessee in 
the Heisk. case referred to In the opinion. 

"It Is obvlously unjust to make the gross earnings the basIs of calculation, as 
Is sometimes done. A large volume of business may signify large profits, or 
It may mean a loss; nor do extensive opérations necessarily resuit from a large 
Investment. On the other hand, a comparatively small Investment in an opéra- 
tion of a Une extending for a short distance through fertile and populous sec- 
tions, and enjoying a monopoly of the business, may, on a much less volume of 
gross receipts, yield a large aggregate profit." 2 Spell. Prlv. Corp. § 1117. 

In Bank v. Maher, 9 Fed. 884, 20 Blatchf . 341, It had been decided, upon motion 
for a prelimhiary injunction, that the assessment In question was void for fail- 
ure on the part of the assessors to comply with the statute. After the décision, 
an act of the législature of the state of New York was passed, designed to cure 
the invalidity of the assessment, and the act was then relied on as a défense to 
the action. But the curaUve statute was declared void, on the ground that It 
was, in effect, a législative assessment of a tax upon a body of Individuals 
selected ont of a gênerai class, without apportionment or equality as between 
them and a gênerai class, or as between themselves, and also without giving 
them any opportunlty to be heard. The opinion was by Wallace, J. It was 
pointed out In that case that a tender of the amount justiy due was required 
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only U> cases where there was an excessive, as distingulshed from a vold, assess- 
ment. Bank v. Maher, 6 Fed. 417. 

In Association v. Topeka, 20 Wall. 663, the court said: "The theory of our 
government, state and national, Is opposed to the deposit of unlimlted power 
anywhere. The executive, the législative, and the judicial branches of thèse 
governments are ail of limited and deflned powers." 

It was in McCuUoch y. Maryland, 4 Wheat. 340, that Ohief Justice Marshall 
Baid: "That the power to tax involves the powér to destroy." 

Thls destructive effect of the power to tax was referred to In Association v. 
Topeka, supra, the court saying: "A striking Instance of the truth of the 
proposition is seen In the fact that the existing tax of 10 per cent., Imposed by 
the United States on the circulation of ail other banks than the national banks, 
drove eut of existence every state bank of circulation within a year or two 
after its passage. This power can as readily be employed against one class of 
Indlvlduals, and In favor of another, so as to ruin the one class and give unlim- 
lted wealth and prosperity to the other, if there Is no implied limitation of the 
uses for which the power may be exercised." 

And In Vanzant v. Waddell, 2 Yerg. 260, decided 1829, Judge Catron (atter- 
wards Mr. Justice Catron) said: "That a partial law, tending, directly or in- 
dlrectly, to deprlve a corporation or an Indlvidual of rights to property, or to 
the equal benefits of the gênerai and public laws of the land, Is unconstitutional 
«nd void, we do not doubt. ♦ • • And every partial or prlvate law which 
dlreetly proposes to destroy or affect indlvidual rights, or does the same thing 
by afCording remédies leading to slmilar conséquences, is unconstitutional and 
vold. Were this otherwlse, odious indlvlduals and corporate bodies would be 
govemed by one rule, and the mass of the communlty who made the law by 
another. The idea of a people, through thelr représentatives, making laws 
wtiereby are swept away the life, Uberty, and property of one or a few citlzens, 
by which neither the représentatives nor their other constltuents are willing to 
be bound, Is too odious to be tolerated in any government where freedom has a 
name." See Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262. 

The better opinion, probably, is that a court of equity can only déclare an 
assessment Illégal and void, or excessive, and restrain further action by injunc- 
tlon accordlngly, leavlng it to the législature to correct or make a new assessment. 
Heine T. Levée Com'rs, 19 WaU. 655; State Kailroad Tax Cases, 92 U. S. 575. 



DEWEY T. WHITNEY et al. 

(Circuit Court, N. D. New York. February Zl, 1898.) 

Specific Pehpormancb— Contract to Convey. 

A. and B., sisters-ln-law, together purchased a parcel of land; A. taking 
tltle to the whole, wlth the understanding that B. should hâve an acre and 
a third set off to her on .the western side. Each also patd for half of a 
Btrip, 30 feet wide, leading to the highway and lake. A. thereafter con- 
tracted to sell to a third party, who knew of B.'s right to the 1% acres, her 
entire interest In the property. Disputes subsequently arose, and at lengtb 
the purchaser sued both A. and B. for spécifie performance. Held, that a 
decree would be granted; the court first setting ofC, in its best Judgment, 
according to the évidence, the part Intended to be reserved to B., and also 
glving B. a right of way over complainant's land to the highway. 

This was a suit in equity by Melvil Dewey against Maria Whitney 
and Elizabeth W. Whitney to compel convejance of title to certain 
parcels of land. 

Richard L. Hand, for complaînant 
Edward B. Whitney, for défendants. 

COXE, District Judge. In Octoher, 1893, the défendant, Miss 
Maria WMtney, held the record title to the premises desciibed Id 
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the bill, consisting of a summer cottage and boat house on Mirror 
Lake in the town of North Elba, Essex county, N. Y. TMs property 
is divided into six parcels. One of thèse, known as "Lot No. 1," 
was purchased in 1883 for |450, the défendant Maria Whitney paying 
$250 and her sister4n-law, the défendant Mrs. Elizabeth W. Whitney, 
paying |200, with the understanding that she was to hâve an acre 
and a third of said lot set off for her use. Mrs. Whitney also pald 
for half of a small strip of land, 30 feet wide, leading from lot No. 
1 to the highway and the lake, her share being $15. The title to 
the entire property was taken in the name of Miss Whitney, and 
after the joint purchase she had entire charge of the property, paying 
the taxes, and leasing it when not occupying it herself. It was 
known as Miss Whitney's property. Her sister-in-law had never 
exercised any dominion over it, and had been absent for so long a 
time that as Miss Whitney says in one of her letters, "I almost forgot 
myself that she had any rights there." In the autumn of 1893 Miss 
Whitney, for reasons personal to herself, became anxious to sell ail 
her property at North Elba, and offered it to the complainant. He 
having declined to pay the priée asked, she urged him to make an 
offer. After a careful examination of the promises he made an offer 
of |3,500 on Friday, October 6, 1893, which was accepted in writing 
the same day. The détails were not settled until the 20th, when 
the minds of the parties met, and the preliminary payment of f350 
was paid. 

We start, then, with the proposition, which is established beyond 
the peradyenture of a doubt, if, indeed, it is not expressly conceded, 
that on the 20th of October, 1893, the défendant. Miss Whitney, 
agreed to sell ail her right, title and interest in the North Elba 
estate for |3,500, 10 per cent, to be paid in cash and the balance in 
10 years, with interest at the rate of 6 per cent, per annmn. It is 
true that, as is ordinarily the case, ail the trivial détails were not ar- 
rangea at that time, but it is unnecessary to discuss thèse as there 
can be no doubt whatever that Mr. Dewey bought and Miss Whitney 
sold the property in question. IJpon what theory she can be re- 
lieved of this positive agreement the court is unable to perçoive. 
Miss Whitney was to receive |3,500 for her interest in the property. 
At the time of the negotiatjons there was no dispute as to what that 
interest was. Both parties understood that she owned the entire 
property subject to the right of her sister-in-law to hâve a 1^-acre 
pièce located in the western half of lot No. 1, Had the sale been for 
cash, and had the complainant paid or tendered the entire amount, can 
there be a doubt that he could hâve compelled such a quitclaim deed 
reserving the right of ingress and egress over lot No. 2 to the public 
highway? On the other hand, had such a deed been tendered, it is 
thought that the complainant would hâve been compelled to accept 
it. No such deed was tendered, nor has any deed been tendered 
giving the complainant what both parties supposed he purchased 
when the bargain was originally made. The claim to lot No. 2 Was 
an afterthought, Miss Whitney conceding that she had not thought 
of the $15 interest of her sister-in-law in the "lane and boat-house 
site" until afterwards. The complainant had a right to assume 
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when lîle boat hoùse was alluded to in the negotiatiôns that it in- 
cluded the lot on which it stood, and that he was not to be limîted 
to the land directly beneath the structure which then stood there. 
That Miss Whitney so anderstood the agreement is évident from her 
correspondence. On Noyember 7th she wrote to Mr. Kennedy, re- 
questing Mm to sell her a boat-house site, to be giyen to Mrs. Whit- 
ney in exchange for "the one that belonged to my place, and which 
is included in the land to be deeded to Mr. Dewey." She also thought 
of purchasing from Miss Este. As late as November 28th she wrote 
to the complainant that she had suggested to the conveyancer "tha<: 
he should draw your deed as if I sold you ail the land, except the 
above-mentioned 1^ acres." If this had been done the controversy 
would hare terminated, so far as the complainant and the défendant 
Maria Whitney are concemed. To change the agreement from the 
one actually made to an agreement which might hâve been made, or 
to one which the défendants are convinced ought to hâve been made, 
would, it is thought, be inéquitable and unjust, in view of the fact 
that the complainant went immediately into possession, has made 
other large purchases in the vicinity and has spent a considérable 
sum in improving the property in question. Mrs. Whitney should be 
reimbursed for her loss, but this should be done by her sister-in-law, 
who made the mistalie, and not by the complainant, who is free from 
carelessness and fault. 

If, then, the controversy ended hère, it would be one of easy solu- 
tion, but the présence of Mrs. Whitney as a défendant makes it 
necessary to détermine her interest. Miss Whitney having deeded 
to Mrs. Whitney the latter's interest in the estate as she conceiv<»d 
it to exist. When Mrs. Whitney's lot of one and a thlrd acres is 
located, there can be no obstacle to a decree for spécifie performance. 
In determining this question it should be remembered that the com- 
plainant had fuU and timely notice of Mrs. Whitney's interest, and 
that he was not justifled in relying wholly upon the représentations 
of others. If he wanted deflnite information regarding Mrs. Whit- 
ney's claim, he should hâve applied directly to her. It is entirely 
clear that neither party to the contract knew at the time it was en- 
tered into precisely where Mrs. Whitney's pièce was situated. The 
descriptions were ail gênerai, vague and uncertain. It certainly was 
not settled at the time of the original purchase from Brewster, nei- 
ther was it settled by agreement between the défendants prior to the 
sale to the complainant. If, then, the location was not agreed upon 
between Mrs. Whitney and the complainant, the court must locate 
it with référence to ail the testimony, and upon such principles as 
are équitable, taking the entire situation into considération. 

On the 20th of November, 1893, the complainant wrote Mrs. Whit- 
ney as follows: , 

"Hâve you a deed of which you send me a copy of the description of your 
acre and a thlrd? • » * jf you wlU send the exact wording of whatever 
wrlting you hâve on the matter I will hâve stalies driven," etc. 

In reply, on December 9th, Mrs. Whitney wrote very fuUy, giving 
a history of her purchase, and her underatanding of where her land 
was situated, and concluded by saying; 
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"I shall leave the marklng entlrely to you of the upper boundary. The other 
three Unes lie, of course, between your roadway, Miss Este's acre, and the 
BlUlngs liue." 

in other words, she proposed that lier land should be bounded on 
the south by the complainant's roadway, on the west by the Este 
property, on the north by the Billings property and on the east by a 
Une substantially parallel to the Este Ime, to be drawn between the 
Billings Une and the roadway at such a point as would give her an 
acre and a third, less a small pièce at the southwéstern corner which 
was to serve as an ontlet to the highway. That the complainant 
understood that this was the proper location is sufflciently clear by 
his letter to Miss Whitney of November 29th, in which he says : 

"Mrs. Whitney shnply takes an acre and a thlrd of the land nearest the lake, 
and we draw the Une parallel to Miss Este's line, and set the stakes where it 
wlU give her just an acre and a third, bounded by my 30-foot laae. Miss Este 
Frazler's and by my land on the east." 

Thus it may be said that the minds of the parties met when ail 
were endeavoring to arrive at a fair settlement, and before the situa- 
tion was obscured by the disputes and misunderstandings which sub- 
sequently arose. Furthermore it is thought that this is the location 
which the court would hâve selected if compelled to flx the boundaries 
had the dispute arisen between the défendants before the sale to 
the complainant. It would be inéquitable to reduce Mrs. Whitney's 
lot by a strip 30 feet wide running its entire length. She would 
then hâve not an acre and a third, but an acre and a third minus 
a strip 30 feet wide. Thus construed the contract is perfectly in- 
telligible and capable of exécution. The complainant purchased ail 
the land to which Miss Whitney held title, less Mrs. Whitney's acre 
and a third, which is located as before stated, with the right of way 
to the public road which the law gives, and which the complainant 
concèdes. Any compétent surveyor could, and can, run the eastern 
line with perfect accuracy. When a feeling of mutual distrust arose, 
claims were advanced on both sides, which, in view of the con- 
clusion reached by the court, it is unnecessary to discuss. 

It is most unfortunate that a controversy of this character should 
hâve arisen between people of reânement and intelligence, who once 
entertained for each other sentiments of friendship and esteem. The 
court has withheld the décision until now with the hope that the 
suggestions made at the argument might be adopted. Ordinarily 
the business of the court is to décide causes, not to settle them, but 
the circumstances hère are so exceptional and the amount actually 
involved so small that the endeavor to terminate a painful and ex- 
pensive litigation by an adjustment honorable to ail seemed justi- 
fiable if not commendable. It foUows that there should be a dp 
crée directing the défendant Maria TVTiitney to deliver to the com 
plainant a quitclaim deed of the land in question less the acre and 
a third bounded as indicated, the défendant Elizabeth W. Whitney 
to hâve a perpétuai right of way over the complainant's land to the 
highway, to be reserved in the deed. The decree should further pro- 
vide that upon the exécution of the deed the complainant shall ex- 
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ecute and deliver to the défendant Maria Whitney a raortgage for 
the unpaid purchase priée, payable in 10 years from October 8, 1893, 
with interest at tlie rate of 6 per cent, per annum payable annually. 



KNAPP et al. v. CONNECTICUT MUT. LIFB INS. CO. 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.) 

No. 958. 

1. MOITOAGBS— AsSUMPTtON BT QRANTBE — RiGHTS OF MORTGAGEE. 

The rlght of a mortgagee to enforce an agreement by the grantee of 
the mortgaged property to assume and pay the debt Is not based on 
privity of contract, but on the doctrine that he is subrogated to the equl- 
tles of the mortgagor agaihst his gi-antee, who, as between them, bas be- 
eome the principal debtor. 

2. Bamk— Epfbct op Enporcing Ageeement. 

Défendants purchased a portion of the premises covered by a mort- 
gage, and assumed and agreed to pay, as a part of the considération, a 
specified part of the mortgage debt, thelr deed containing covenants of 
warranty against incumbrances except as to e amount so assumed. The 
mortgagee brought suit against them, and recovered judgment for the 
amount assumed, which judgment they paid. Held, that the mortgagee 
did not, by enforcing the personal liabllity ereated by tne deed, become a 
party to the covenant of warranty, so as to be precluded from enforcing 
the mortgage for the remainder of the debt against the property owned 
by défendants. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Thls suit was brought by the Connectlcut Mutual IJfe Insurance Company, 
the appellee, against John H. Knapp, Helen W. Knapp, Edgar J. Knapp, and 
Herbert V. R. Knapp, the appellants, and against certain other persons who 
hâve not appealed, to foreclose a mortgage executed by William R. Marshall on 
October 1, 1889, in favor of the Connectlcut Mutual Life Insurance Company, 
whieb mortgage covered a tract of land situated at the corner of Jackson and 
Tenth streets. In the clty of St. Paul, state of Minnesota. The mortgage, as 
orlginally drawn, covered a tract of land fronting 100 feet on Jackson street, and 
150 feet on Tenth street, and was given to secure a note executed by said 
Marshall for the sum of $20,000, payable on October 1, 1894. On June 2, 1890. 
Marshall paid $5,000 on said note, and obtained a release of a part of the mort- 
gaged premises, the same being a lot of land fronting 48 feet on Tenth street. 
leavlng the mortgage to stand as an Incumbranee on the residue of the tract 
sittiated at the corner of said streets, which frouted 100 feet on Jackson street, 
and 102 feet on Tenth street. The appellants above named flled an answer to 
the blll of complaint, which, by its admissions and averments, discloses in sub- 
stance the following faets: On November 12, 1891, William R. Marshall and 
wife sold and conveyed to the appellants, John H. Knapp, Edgar J. Knapp, and 
Herbert V. R. Knapp, for the sum of $32,000, a part of the mortgaged premises 
to which the lien of the mortgage then attached, to wit, ail thereof except a strip 
of land 15 feet wide fronting on Jackson street, and extendlng back of that 
width a distance of 102 feet, the same being that part of the mortgaged premises 
wblch was most distant from Tenth street. The deed last mentioned contained 
the following clause by virtue of which the grantees above named assumed to 
pay a part of the mortgage indebtedness then existing on the property: "Sub- 
ject to a mortgage Incumbranee on said property of ten thousand dollars ($10,000), 
being two-thirds of fifteen thousand dollars ($15,000) balance owed to the Con- 
necticut Mutual Life Insurance Company, of Hartford, Connectlcut, under a 
mortgage made by said William R. Marshall, dated October 1, 1889, recorded 
in thé office of register of deeds of said Ramsey county, October 31, in Book 228 
of Mortgages, page lOC, wliich sum of ten thousand dollars with six per cent, 
per aimum Interest from the date hereof said parties of the second part assume 
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ana agrée to pay as part of the considération hereinbefore stated'" The deed In 
question also contained the followlng coveiiant made by the grantor: "And the 
sald William R. Marshall, one of the parties of the lirst part, for hirnself, his 
heirs, executors, and admlnistrators, does covenant with the said parties of the 
second part, thelr heirs and assigns, that he is well seised in fee of the land and 
premises aforesaid, and has good right to sell and convey the same in manner 
and form aforesaid; that the same are free from ail incumbrances, except as 
hereinbefore stated, and the above bargained and granted lands and premises, 
in the quiet and peaceable possession of the said parties of the second part, their 
heirs and assigns, âgainst ail persons lawfuUy claiming or to claim the whole 
or any part thereof, the said party of the first part will warrant and défend." 
At a later date, to wit, May 25, 1893, WiUiam K. Marshall and wife conveyed 
to the same grantees above named, hy a conveyance which was absolute in its 
terms, the aforesaid strip of land 15 feet in width, which was not covered by the 
deed of -November 12, 1891; but it seems that this latter conveyance was made 
by Marshall and wife merely to secure the grantees therein named against their 
liability to pay that part of the mortgage Indebtedness, to wit, $5,000. which 
Marshall had agreed to pay by the deed of November 12, 1891, and was a lien 
on the property which the appellants had purchased. The mortgage debt hav- 
ing matured on October 1, 1894, and being unpaid, the Oonnecticut Mutual Life 
Insurance Company, on or about April 1, 1895, demànded payment from the 
appellants of the sum of $10,000, being the part of the mortgage debt which they 
had assumed and agreed to pay. Payment was ref used, whereupon a suit was 
brought by the aforesaid Insurance company against the appellants in the dis- 
trict court of Eamsey county, state of Minnesota, to recover the sum of money 
so demànded, In the trial court, and in the suprême court of the state of Min- 
nesota as well (C2 Minu. 407, 64 N. W. 1137), this suit resulted in a judgment 
against the appellants for the sum claimed. That judgment, It seems, was paid 
prior to the institution of the suit at bar. In their answer to the bill of com- 
plaint, the appellants further chkrged, in substance, that William R. Marshall 
was Insolvent when the principal of the mortgage indebtedness became due, to 
wit, on October 1, 1894; that he subsequently died insolvent; that the plaintiff 
company assented or agreed to the arrangement for the division of the mortgage 
indebtedness as between sald Marshall and the appellants John H. Knapp, Edgar 
J. Knapp, and Herbert V. R. Knapp, which is disclosed by the deed of Novem- 
ber 12, 1891, heretofore mentioned; and that the mortgage sought tn be fore- 
closed had therefore ceased to be a lien on the property, frontlng 85 feet ou Jack- 
son Street, and 102 feet on Tenth street, which they acquired from sald Marshall 
by the aforesaid deed. The answer of the appellants contained no avei-ment, 
however, touching the value of that part of the mortgaged property, to wit, the 
strip of land 15 feet In width frontlng on Jackson street, which was retained by 
Marshall when the conveyance of November 12, 1891, was executed. The cir- 
cuit court overruled the défenses which are disclosed by thê appellants' answer, 
and entered a decree of foreclosure against ail of the property covered by the 
mortgage lien, but it directed that the strip of land fronting 15 feet on Jack- 
son street, and extending back of that Width 102 feet from said street, being the 
property last conveyed by William R. Marshall to the appellants, should be 
first sold for the satisfaction of the mortgage debt. To reverse such decree, the 
défendants below hâve prosecuted an appeal. 

Frank B. Kellogg (Cushman K. Davis and C. A. Severance, on brief), 
for appellants. 

James E. Markham (Albert E. Moore and Geo. W. Markham, on 
brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

No exception is taken by the appellants to the decree of the circuit 
court, in so far as it directs a sale of the strip of land 15 feet in width 
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fronting on Jackson street; but it is strenuously insisted by them that 
the decree was and is erroneous, in so far as it permits a sale of the 
remaining 85 feet of the mortgaged property which was purchased by 
the appellants from William E. Marshall, the mortgagor, on November 
12, 1891. A critical examination of the answer to the bill of com- 
plaint has satiKsfied us that this contention is based solely on the theory 
that by suing the appellants in the first instance to compel them to 
pay the sum of |10,000, being the two-thirds of the mortgage debt 
which they had assumed to pay, the plaintifiE company thereby adopted 
ail the covenants contained in the deed of November 12, 1891, and 
became bound thereby to the same extent as Marshall, the grantor 
in sueh deed. The argument is, in efïect, that the plaintiff in this 
manner made itself a party to Marshall's covenant to warrant and dé- 
fend the title to that part of the mortgaged property which was con- 
veyed to the appellants, except as against that part of the mortgage 
indebtedness, to wit, $10,000, which the appellants had assumed, and 
that it cannot be heard to assert a lien against the property which 
the appellants purchased, for that part of the mortgage debt, to wit, 
the sum of $5,000, which Marshall undertook to pay. Whether this 
theory is tenable dépends very largely, we think, on the nature of 
the right which the plaintiff acquired, and afterwards enforced by a 
suit against the appellants, by virtue of their agreement with Marshall 
to pay a portion of the mortgage debt. In some cases it has been 
held, in substance, that, where the purchaser of an equity of rédemp- 
tion agrées with the mortgagor to pay the whole or a part of the mort- 
gage debt, such a promise may be treated as a contract made by the 
mortgagor for the mortgagee's beneflt, which the latter may adopt as 
his own, and enforce by a suit at law. Fitzgerald v. Barker, 4 Mo. 
App. 105; Beardslee v. Morgner, Id. 139; Lawrence v. Fox, 20 N. 
y. 268; Burr v. Beers, 24 N. Y. 178; Rogers v. Gosnell, 51 Mo. 466, 
and cases there cited. In the opinion of the learned judge of the trial 
court, which is found in the record, it is stated that this is the rule 
in the state of Minnesota. The prevailing doctrine, however, is that 
which is stated and approved in Keller v. Ashford, 133 TJ. S. 610, 623, 
624, 10 Sup. et. 494, namely, that the right of a mortgagee to enforce 
the payment of a mortgage debt as against a grantee of the mortgagor 
who has assumed its payment does not rest upon any contract existing 
between the mortgagee and grantee which is enforceable by the mort- 
gagee by a suit at law, but is founded altogether upon the fact that, 
by virtue of the agreement to assume the mortgage debt, the grantee 
becomes primarily liable to pay the same, while the mortgagor, witù 
respect to his grantee, is merely a surety for its payment. Such being 
the relation existing between the mortgagor and his grantee, it is 
held that the mortgagee may be subrogated to the rights of the mort- 
gagor, and, by a suit in equity for that purpose, may compel the 
grantee to keep his engagement with the mortgagor by paying the 
mortgage debt. But as the right which the mortgagee thus acquires by 
virtue of the agreement of a third party with the mortgagor to pay the 
mortgage debt is purely équitable, and does not rest on privity of con- 
tract, it will not be enforced if, for any reason, the contract between 
the mortgagor and his grantee could not be enforced by the former 
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in a suit at law. If reasons exist wMcli would enable the grantee 
to successfully défend an action brought by the mortgagor for nonpay- 
ment of the mortgage debt, the same reasons will preclude the mort- 
gagee from enforcing his équitable right. Crowell v. Hospital, 27 N. 
J. Eq. 650; Palmeter v. Carey, 63 Wis. 426, 21 N. W. 793, and 23 
N. W. 586 ; Boardman v. Larrabee, 51 Conn. 39 ; George v. Andrews, 
60 Md. 26; Biddel v. Brizzolara, 64 Cal. 354, 30 Pac. 609; Flagg v. 
Geltmaeher, 98 Hl. 293; Figart v. Halderman, 75 Ind. 564; National 
Bank v. Grand Lodge, 98 U. S. 123; Halsey v. Eeed, 9 Paige, 446; 
Pardee v. Treat, 82 N. Y. 385, 389; Coffln v. Adams, 131 llass. 133, 
137; Jones, Mortg. §§ 740, 770. 

In view of the doctrine last stated, which is sustained by the great 
weight of authority, and is approved by the fédéral suprême court, 
we are unable to concède that the plaintiff company adopted and be- 
came bound by the mortgagor's agreement with the purchaser of the 
equity of rédemption to discharge a part of the mortgage debt merely 
because it sued the appellants to compel them to pay such portion of 
the mortgage debt as they had themselves assumed. It is obvious 
that, in bringing such suit, the mortgagee did not intend to release 
ita lien upon any part of the mortgaged property, That proceeding 
cannot be regarded as an action at law, since the assumption agree- 
ment did not create any privity of contract between the plaintiff Com- 
pany and the appellants which would sustain such an action. Keller 
V. Ashford, 133 U. S. 610, 621, 622, 10 Sup. Ct. 494. In the state of 
Minnesota, where the suit was brought, there is but one form of action 
for the enforcement of priyate rights fGen. St. Minn. 1894, § 5131, c. 
66); and, whatever may hâve been the form of the suit in question, 
it was essentially an équitable proceeding to reach an additional ob- 
ligation or security that had been given for the satisfaction of a part 
of the mortgage debt. The mortgagee was entitled to avail itself of 
that security by virtue of a well-established équitable doctrine, be- 
cause the security or obligation was held by the mortgagor, who, with 
respect to the appellants, had become their surety for the payment of 
that part of the mortgage indebtedness which the appellants had as- 
sumed. Being an équitable proceeding to reach and appropriatc the 
additional security that had been created by the assumption agree- 
ment, it is undoubtedly true that the appellants were entitled, by 
way of défense to the claim, to plead any facts or circumstances which 
rendered the enforcement of the additional obligation either unjust 
or inéquitable. Such a défense was in fact attempted by the appel- 
lants, but the facts which they alleged and relied upon to defeat the 
suit were adjudged insufficient for that purpose by the suprême court 
of Minnesota (62 Minn. 407, 64 N. W. 1137); and in this proceeding 
that adjudication must be regarded as conclusive. 

The suit at bar proceeds upon the theory that the lien of the mort- 
gage has never been released as respects any part of the mortgaged 
property, except the 48 feet fronting on Tenth street, which was re- 
leased by the plaintiff company on June 2, 1890. The mortgagee 
seeks to hâve the lien of its mortgage enforced simply as against the 
mortgaged property. It did not demand a judgment over against the 
appellants in case there should be a deflciency in the proceeds of the 
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foreclosure sale ; nor was provision made for the entry of such a judg- 
ment by the decree of the circuit court. In other words, the plaintiiï 
Company in this proceeding does not ask for any relief under or by 
virtne of the assumption agreement, because the rights created by that 
agreement were adjudicated in the suit which was brought in the 
state court. The relief prayed for in this action cannot be denied, 
unless it is held that the mortgagor bas released its lien upon the 85 
feet fronting on Jackson street, which the appellants purchased, or 
has heretofore entered into an agreement with the appellants not to 
enforce the lien of the mortgage, as against said property; and, for 
the reasons heretofore indicated, we are unable to so hold. The re- 
suit is that the decree of the circuit court will be aflSrmed. 



UNITED STATES v. MACKINTOSH et aL 
SAME V. OHAMBBRS et al. 
(Circuit Ctourt of Appeals, Eighth Circuit. February 21, 1898.) 
Nos. 960 and 962. 

1. Public Lands— Désert Land Act— REGisTBn'8 Décision. 

A décision by the register of the local land office that a particular tract Is 
désert land, so as to be subject to purchase under the désert land act of March 
3, 1877, is not reviewable by the courts, in the absence of fraud. 

2. SAME— EXTENT DP RECLAMATION. 

It is a sufficlent réclamation to entitle the purchaser to a patent that he has 
acqulred a right to sufficlent water to Irrigate the land, and has constructed 
main ditches sufflcient to carry it over the accessible parts of the tract, for 
purposes of cultivation in the ordinary manner, though he has not actually 
used and cultivated the land. 
8. Same— Tkanspbk dp Title. 

The mère fact that an individual, reclaimlng and purchasing such désert 
lands with his own money, intends frono the beginnlng to transfer them to a 
corporation when the title is perfected, does not render his acquisition un- 
lawful, when there was no prior conspiracy whereby he became the mère 
agent of the corporation for the purpose of procurlng title for it. 

Appeal f rom the Circuit Court of the United States for the District 
of Utah. 

By consent of the parties the above cases were Consolidated for trial, and the 
dépositions talien therein, so far as applicable, were used in both cases. The suits 
are brought to vacate patents obtalned by Emma F. Mackintosh and Eudora T. 
Chambers, each to 640 acres of land in Sevier county, Utah, entered under what 
is lînown as the "Désert Land Act," approved March 3, 1877 (19 Stat. p. 377). 
Sections 1 and 2 of this act are as foUows: 

"Section 1. It shall be lawful for any citizen of the United States, or any per- 
son of requisite âge 'who shall be entitled to become a. citizen, and who has 
filed his déclaration to become such' and upon payment of twenty-five cents per 
acre-4o file a déclaration under oath with the register and the receiver of the 
land district in which any désert land is situated, that he Intends to reclaim a 
tract of désert land not exceeding one section, by conducting water upon the 
eame, withln the period of three years thereafter, provided however that the 
right to the use of water by the person so conducting the same, on or to any 
tract of désert land of six hundred and forty acres shall dépend upon bona flde 
prior appropriation; and such right shall not exceed the amount of water actually 
appropriated, and necessarily used for the purpose of irrigation and réclamation; 
and ail surplus water over and above such actual appropriation and usé, together 
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with the water of ail lakes, rivers and other sources of water supply upon thé 
public lànds and not navigable, shall remaln and be held free for the appropria- 
tion and use of the publie for Irrigation, mlnlng and manufaeturlng purposes sub- 
ject to existing riglits. Said déclaration shall descrlbe partlcularly said section 
of land if surveyed, and, if unsurveyed, shall describe the same as nearly as 
possible without a survey. At any time within the period of three years after 
filing said déclaration, upon making satisfactory proof to the register and recelver 
of the réclamation of said tract of land In the manner aforesaid, and upon tlie 
payment to the reeeiver of the addltlonal sum of one dollar per acre for a tract 
of land not exceeding six hundred and forty acres to any one person, a patent 
for the same shall be issued to him. Provided, that no person shall be permitted 
to enter moré than one tract of land and not to exceed six hundred and forty acres 
whieh shaU be In compact form. 

"Sec. 2. Ail lands exclusiYé of timber lands and minerai lands which will not, 
wlthout irrigation, produce some agricultural crop, shall be deemed désert lands, 
within the meaning of this act. which fact shall l^e ascertained by proof of two or 
more crédible witnesses under oath, whose afBdavits shall be flled in the land 
office in whieh said tract of land may be situated." 

The original filing of the application for this land was July 7, 18S6, each for 
640 acres, lying contiguous to each other. ïhe final proof for patent was made 
on September 7, 1889. Tbe patent to Emma F. Maekintosh Issued February 7, 
1893. She bas slnce died, ând this suit is against appellees Maekintosh and Goss 
as her heirs. The patent to Eudora T. Ohamhers was issued on the same date. 

The original bill of complaint was lodged alone against the said heirs of Emma 
F. Maekintosh and against Eudora T. Chambers. The blU, which is substan- 
tially.the same in both cases, after setting forth the facts, charges that, in the 
final pi^opf made on the 7th of September, 1889, the claimant testified that she 
owned and had a rlght to the use of water suffldent to Irrigate thé whole of 
said land, and for keeping the same permanently irrigated, and that water had 
been eonducted during one season upon the land so as to cover the whole thereof , 
excepting about 10 acres; that the same had been irrigated and practically re- 
claimed from Its désert condition,— with a further statement that there were 
ditches thereon for conduetîng the water of a given width and depth, and that she 
had seen the water distrjbuted through said ditches on September 5, 1889. The 
bill further charges that the claimant procured said Eudora T. Chambers and 
one William Montgomery to support her claim with ailldavits containing sub- 
stantlally the facts alleged to hâve been given in her affidavlt. The bill avers 
that the applicant not only paid the original flling fee of 25 cents per acre, but 
that she paid at the time of final entry the further sum of $640, which was the 
balance of the required purchase price of the land. The bill further allèges 
that thereupon the register of the land oflice eertifled that the claimant had eom- 
plied with the law and was entlfled to a patent to the land. The bill charges 
"that said patent so issued was procured by her through fraud, covin, and deceit. 
In that said land was not désert land, nor was It subject to entry and purchase 
as.sueh." In the succeeding paragraph of the bill fraud, eovin, and deceit in 
the final proof is reasseverated to hâve been "by the affldavits aforesaid," and 
that the final proof "was untrue and false, la that the said Emma F. Mackhi- 
tosh did not own and control, and did not hâve, a clear water right to the use 
of water ?ufflcient to irrigate the whole of saJd land, and for keèping the same 
permanently irrigated, and that water had not been eonducted during one season 
upQn the^and so as to cover the whole thereof, exeept about 10 acres." It also 
negatlved' the existence of the ditches, whieh was then and there well known to 
said Maekintosh and to said witnesses at the time of maldng'Said aflldavits. 
The bill then, In gênerai terms, charges that thèse affidavits were made and 
given for the fraudulent purpose of Imposing upon the register and recelver of 
the land office and "the offleers of your orator, by causlng them to believe that 
the statements and averments were true, and tliat said land was désert land, and 
that said Emma F. Maekintosh had in fact réclaiiped the same, and that the said 
tegister and recelver, relylnig upon. the statements, caused a patent to be issued." 
The fact was that, some time after the issue of the patenta in question, the said 
appellees had, for a valuable considération, eonveyed the land in question to the 
Salina Stock Company. , Thèse couveyances were made at différent: dates in 
1892. 
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On May 21, 1896, the complaJnant flled an amendment to its blU, setting up the 
fact that slnce the flling of the original bill the knowledge of said conveyances to 
the Salina Stock Company had come to complainant, and it prayed that said 
eompany be made a party défendant thereto, which was accordingly done. The 
averments made in the original bill were lef t intact, and the allégations in the 
amended bill, inçulpatory of the Salina Stock Company, are as follows: "That 
the said deed was for the nominal considération of $1,000, but that the complain- 
ant is uninformed as to whether the $1,000 was in fact paid by said eompany;" 
but upon information and bellef it alleged "that the said Salina Stock Company 
took the deed as purchaser with f ull notice of the fraudulent meaiis whereby said 
patent was procured," and therefore the Salina Stock Company was not a pur- 
chaser for value, "but that the said entry was made, and said patent procured 
from your orator, for the benefit of said Salina Stock Company, who was the real 
party in interest." 

Issue was taken upon most of the material allégations of the bill, excepting the 
fact of the original fillng and final entry, the issue of patent, and subséquent sale 
to the Salina Stock Company. A large amount of testimony was taken, and on 
final hearing the circuit court found the issxies for the défendants, and dismissed 
the blUs. To reverse those decrees the United States prosecutes thèse appeals. 

John W. Judd, U, S. DiSt. Atty. 

Eobert Harkness (C. W. Bennett, A. Howat, and W. M. Bradley, 
on the brief), for appellees. 

Before SANBOEN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

It, will better enable us to understand the gravamen of this bill by 
giving a succinct analysis of the désert land act. (1) It is made 
lawful for any citizen, etc., upon the payment of 25 cents per acre, 
to file a déclaration under oath with the designated offlcer. The stat- 
uts deflnes what this oath shall state, to wit, that the afBant "intends 
to reclaim a tract of désert land not exceeding one section, by con- 
ducting water upon the same within a period of three years there- 
after." From this it is tO be observed that the applicant does noth- 
ing more in the initiative step than to pay the required fee of so much 
per acre, accompanied with the oath of an intention to reclaim the 
tract of désert land by means of oonducting water thereon within the 
given period. Whether or not the land proposed thus to be reclaimed 
is désert land is a matter of preliminary proof, to the satisfaction of 
the register of the land office, which will be hereafter discussed. (2) 
In View of the fact that vvater rights within the territory of Utah 
were of the greater value, which the law in such territories has ever 
been most zealous to protect, having regard to priorities and to the 
équitable distribution of the water supply among the people, the 
statute follows the flrst clause with the proviso that the right to use 
the water to be conducted upon the land proposed to be reclaimed 
shall dépend upon the prior appropriation in good faith, and the right 
is limited not to exceed the amount of water actually appropriated 
and necessarily used for irriga^tion and réclamation, and ail other 
water, including surplus, from which the required supply is drawn, 
shall inure to the benefit of the public. (3) If the land has been 
surveyed, the déclaration shall depcribe particularly the section, and, 
if unsurveyed, shall describe it as near as practicable. (4) At any 
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time within three years after the filing of such déclaration, upon mak- 
ing satisfactory proof to the designated ofiScers of the réclamation 
of the tract of land in the manner af oresaid, and upon payment to the 
receiver of the further sum of $1 per acre, a patent for the land, not 
exceeding 640 acres in compact form, shall be issued to the claimant. 
The occasion on which the désert character of the land is to be 
ascertained is at the time of flling the déclaration. This is a fact 
to be ascertained to the satisfaction of the register of the land office, 
by affidavits. or other appropriate évidence. The déclaration of the 
applicant in this case, as appears from the évidence in the record, 
was in conformity with the tirst clause of the statute above noted. 
It wOuld seem that the land-office department had prescribed that 
the déclaration should contain more than the statute requires, as the 
déclaration further stated that the land, v^ithout irrigation, would 
not ppoduce an agricultural crop. But her distinct statement is 
that she "became acquainted with said land by reliable information," 
and, further, that her réclamation was not made for the purpose of 
fraudulently obtaining title to minerai, timber, or agricultural land, 
but for the purpose of faithfully reclaiming the same within three 
years by conducting water thereon. This application was further 
supported by the affidavits of two witnesses, certifying to the désert 
character of the land, based upon their personal knowledge of its 
situation and quality. It was upon this évidence that the land-offlce 
department determined that this tract of land was subject to entry 
under the désert land act. This was in the nature of an adjudication 
by the proper designated department of government; and, without a 
direct impeachment for fraud of this détermination by the depart- 
ment, the ascertainment is final and conclusive upon the courts. As 
said by Mr. Justice Brewer, in U. S. v. Budd, 144 U. S. 167, 168, 12 
Sup. Ct.579: 

"But after ail, the question Is not so much one of law for the courts, after the 
issue of the patent, as of fact, in the first instance, for the détermination of the 
land offlcers. The courts do not revise their détermination upon a mère question 
of fact. In the absence of fraitd or some other élément to Invoke the jurisdiction 
and powers of a court of equity, the détermination of the land offlcers as to the 
fact whether the given tract is or is not fit for cultivation is conclusive. There 
is, in such cases, no gênerai appeal from the land ofHcers to the courts, and 
especially after the title has passed, and the money been paid." 

The bill of complaint in this case does not attack what is known 
as the filing proceedings, in which the désert character of the land 
was determined, but is lodged wholly against the final proof of entry, 
made at the end of the three years, for obtaining the patent. What 
is the proof required by the last provision aforesaid of the statute? 
It is "satisfactory proof to the register and receiver of the réclama- 
tion of said tract of land in the manner aforesaid." The charging 
part of the bill, in this particular, is that the aflSdavits for final entry 
were untruej but it is not distinctly averred that the applicants 
knew the affidavits were false. In the closing paragraph it is alleged 
that a false statement was made by her, and confirmatory affidavits 
were produced by her, with the fraudulent purpose and intent of 
imposing upon the register and receiver and "the ofBcers of your ora- 
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tor." This presented an essential matter argumentatively, and left 
to inference what should bave been directly chargea; but, as this 
objection was not struck at by demurrer, the substantive matter aver- 
red may be indulgently treated. In the seareh after fraud, the in- 
quiry must be limited to such matters as the statute requires to be 
established in making the final proof. This proof is "satisfactory 
proof to the register and receiver of the réclamation of said tract of 
land in the manner aforesaid," "The manner aforesaid" evidently 
refers back to the first clause, and to the words "by conducting water 
upon the same." 

This statute, of course, in ail its provisions, should receive such 
construction as will reasonably carry out and effectuate the législa- 
tive intent. It was the manifest purpose of congress to hold out to 
the citizens of the United States an inducement to reclaim the waste 
and désert lands of the public domain, and thus render them sub- 
servient to the uses of husbandry by process of irrigation. This was 
to be accomplished by such a System of ditches as would carry to the 
subdivisions of the land, capable of being reached by the surface 
flow, a supply of water such as, when let out of the ditches by draw 
gâtes or smaller ditches, might spread over the accessible parts, and 
stimulate vegetable life. If the main ditches were thus constructed, 
with the acquired adéquate supply of water to irrigate the lands for 
the purpose of cultivation in the ordinary method of carrying it out 
over the surface of the ground, we think the réclamation contem- 
plated by the statute was accomplished, without showing that this 
appropriation was foUowed by actual use and cultivation. This 
seems to be in accord with récent rulings of the land-office depart- 
ment. Dickinson v. Auerbach, 18 Land Dec. Dep. Int. 10; Instructions 
of Secretary Teller to Commissioner McFarlan, 3 Land Dec. Dep. Int. 
385. The courts, in dealing with the rights of settlers and locators 
under thèse land laws, hâve regard to the rulings and régulations of 
the department, when they do not cdntravene the letter and spirit 
of the statute. Orchard v. Alexander, 157 U. S. 383, 15 Sup. Ct. 635. 

The government, on the trial of this case, put in évidence a grant 
of water supply to the claimant, made to her between the flling and 
the final proof of entry, and made no sufScient countervailing proof 
of its inadequacy. On thèse issues of fact as to the sufBciency of 
the ditching and irrigation, the trial court in its opinion found in the 
record was satisfied, from the évidence, that outside of the high 
points, incapable of irrigation or cultivation, "the weight of the testi- 
mony shows that sufficient water flowed in the streams to irrigate ail 
that portion of the entries susceptible of irria-ation. In any event, it 
falls far short of proving that any misrepresentation was intention- 
ally made on that subject." The conclusion of fact, on the évidence, 
reached by the trial court, will not be disturbed, in the absence of 
such apparent misconception of the weight of testimony as in our 
judgment would render the conclusion palpably unjust. 

The remaining question for détermination is: What was the ef- 

fect of the amendment to the bill by which the Salina Stock Company 

was brought into the case? Counsel for the government has argued 

the appeal as if the pleadings presented the case of a fraudulent corn- 

85 F.— 22 
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binatiott betwèen Mrs; Mackintosl} and said company, by which it 
was arrajigÊd, in contravention of the spirit of the statut e, that ghe 
shouMiobtain this patent as the mère instrument of the company, and 
théu transfer the title to it, as the real party in interest, whereby 
this corporation got by indirection the effect of an entry which it 
could not make directly. But this is neither the case presented in 
the bill nor satisfactorily established by the évidence. The grava- 
men of the amended bill is (1) that the company took the deed f rom 
the patentée with notice of the frandnlent means whereby the patent 
was procured, and (2) that the entry was made and the patent ob- 
tained for the beneflt of the company. No f raudulent conspiracy is 
averred to accomplish this resuit, nor is it alleged or shown that the 
land was entered with the money of the company; but, on the con- 
trary, the bill distinctly allèges that the flling money of 25 cents 
per acre and the final purchase money of $1 per acre were paid by 
the patentée. There is nothing in the statute denouncing a mère 
intention on the part of the locator to transfer his or her title, when 
perfected, for the beneflt of even a corporation, when the locator 
pays ihe purchase money and compiles with the requirements of the 
statute respecting irrigation. In sueh case, if the patent be issued 
to her, she could transfer to whom she pleased. As said by Mr. 
Justice Brewer, in U. S. v. Budd, 144 U. S. 163, 12 Sup. Ct. 577: 

"The! aet does not în any respect limit the dominion whIch the purchaser bas 
over the land af ter its purchase from the government, or restrict in the slightest 
his power of aliénation. * * • i£, when the title passes from the government, 
no one save the purchaser has any claim upon it, or any contraet or agreement 
for it, the act is satisfied." 

Neither was thei'e any évidence offered on behalf of the govern- 
ment impeaching the considération price expressed in the deed from 
Mrs. Mackintosh to the company. It is true the évidence sbows that 
Mrs. Mackintosh and Mrs. Chambers, during the transactions in ques- 
tion, were the Wives of two of the pronioters and directors of the Sa- 
lina Stock Company; and there was évidence of an inferential charac- 
ter that the work of irrigation done on the land was under the direc- 
tion of the agents of the company, and the inference might not be a 
violent one that this improvement Was done at the expense of the 
company. But thèse discrediting circumstances were not sufficient, 
in the opinion bf the trial court, to overcome the other conspicuous 
and persuasive facts that the patentées paid with their own money, 
as the bill shows, the whole purchase money of this land, and that 
they acquired in their own name the right of water supply, ànd the 
further fact that there was no reliable évidence tending tb show that 
the valuable considération expressed in the deeds of conveyance to 
the stock company was flctitious. 

In view of the allégations of the bill and the proofs, we fail to flnd 
sufficient grouhds for overrUling the conclusion of the court below. 
Thé decrees in both cases are, thereîore, affirmed. 
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SALINA STOOK 00. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 21, 1898.) 

No. 961. 

1. Public Lands— Desbkt Land Act— Corporations. 

Tlie désert land act of March 3, 1877, which authorizes "any citizen of ttie 
United States, or any person of reqnisite âge," etc., to make an entry of 
désert lands, does not inelude corporations. 

2. Samb— Acquisition fob Corporation. 

An entry of désert land under tlie act of Mardi 8, 1877, was made at the 
expense of an association (subsequendy incorporated), In the name of persons 
living at a great distance froin it, wlio paid none of the purchase money. 
After the ditches were dug thèse persons were taken, solely at the corpora- 
tion's expense, to view the land, for the purpose of enabllng them to make 
final proofs. After the title was perfected, tiaey conveyed it to the corpora- 
tion. Held, that the entry was f raudulent, and the patent should be eanceled. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

Robert Harkness (C. W. Bennett, A. Howat, and W. M. Bradley, 
on the brief), for appellants. 
John W. Judd, U.S. Dist. Atty. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 

District Judge. 

PHILIPS, District Judge. This is a suit to vacate two patents to 
lands, granted, respectively, to the défendants Edward A. Pranks and 
Nellie Franks. The lands in question were entered by them under 
what is known as the "Désert Land Act." 19 Stat. 377. The con- 
troversy grows out of a state of facts germane in their gênerai fea- 
tures to those in cases numbered 960 and 962, entitled U. S. v. Mackin- 
tosh and U. S. v. Chambers (decided at this term). 85 Fed. 333. The 
circuit court rendered a decree as prayed for in the bill, to reverse which 
the défendant the Salina Stock Company prosecutes this appeal. 

The material différences between this and the cases supra will be 
noted in this opinion. The défendants Edward A. Franks and Nellie 
Franks, at the time of flUng their application on the 7th day of July, 
1886, and up to the time of the issue of the patents to them, were 
husband and wife. The bill of complatnt was lodged against the said 
Pranks and the Salina Stock Company. It sets out the facts leading 
up to the issue of the patents practically as set forth in the Mackintosh 
and Chambers Cases ; but it allèges that what is commonly known as 
the "liling fee," of 25 cents per acre, and the remaining purchase 
money on final proofs, were paid by the Franks or said company. The 
bill then charges: 

"That each of the said défendants [referrlng to said Franks], In their wrltten 
affldavlta heretofore described, both testified that they had the sole and entire 
Interest Iri their said entries, ahd in the tracts of land eovéred thereby, and In the 
right to the water sufficlent to continuously Irrlgate the saine." 

It is then alleged that, after the patents were obtained, the said 
Franks made quitclaim deeds to the said company to the lands for a 
nominal considération, and that for years prior thereto, from the in- 
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ception of the entry, the said company liad possession, control, use, 
and occupatiœa of the land without ever paying anything for such use. 
This is foUowed with the allégation : 

"That said défendants, Nellie and Edward A. Franks and the SaUna Stock 
Company, confederated and conspired together to cheat and defraud your orator, 
by procuring said patents through fraud and deceit, and that they did procure 
the same by fraud and deceit, in that the final proof made by affldavits as afore- 
said was untrue and false, in this: that said FranlvS did not own and control 
and hâve a clear right to the use of water sufaeient to irrigate the whole of the 
land described in their entries, and for keeping the same permanently irrigated." 

And further negatived the essential statements of fact contained 
in said flnal proof s, concluding with the following avennent: 

"And that the said défendants [Nellie and Edward A. Franks] did not own Uie 
sole and entire interest In said entry and tract of land covered thereby; but that, 
on the contrary, the said entry was made in the interest of and for the beneflt of 
said défendant the Salina Stock Company." 

The bill finally charges that the statements made in the affldavits 
of final proof — 

"Were false and known by said p^artles to be false at the time of making the 
same; and that they were made and procured by said défendants Nellie and 
Edward A. Pranks with the knowledge of and in collusion with the other défend- 
ant, tlie Salina Stock Company, for the fraudulent and wicked purpose, and 
with the intent, of Imposing upon the register and receiver of the said land office, 
and of the offlcers of your orator, * ♦ * by causing them to belleve that the 
statements and averments in said affldavits were true; » • * and said of- 
flcers, not knowing the true facts in the case, but relying upon the statements 
and averments in said affldavits, and believing them to be true, caused patents 
to be issued to the said défendants Nellie and Edward A. Franks." 

The statute under which the entries in question were made déclares: 

"That It shall be lawful for any citizen of the United States, or any person of 
requisite âge who may be entitled to become a citizen and who has filed his 
déclaration to become such, and upon payment of twenty-flve cents per acre, 
to file a déclaration under oath with the register and the receiver of the land 
district In which any désert land is situated, that he intends to reclalm a tract 
of désert land not exceedlng one section, by conducting water upon the same with- 
in a perlod of three years thereafter." 

This language clearly enough excludes an association, like a corpora- 
tion, from making such entry, as by its terms it is limited to citizens 
of the United States, or a person of requisite âge who may be en- 
titled to become a citizen of the United States. This construction 
finds confirmation in the fui-ther provision that "no person shall be 
permitted to enter more than one tract," etc. Therelore the régula- 
tion of the interior department that the person making the entry shall 
state that he is the owner of the entire interest is in consonance with 
the spirit of the statute, to prevent aûyone not entitled to its beneflt 
from imposing upon the government. 

The substantive effect of the averments of the biU is that the Franks 
swore falsely that they were the sole parties in interest in their said 
entries, and in the right to the water supply; that they confederated 
and conspired at the very inception of the proceedings with the Salina 
Stock Company to cheat and defraud the government; and that the 
affiants did not own and control the required water supply, and did 
not own and control the entire interest in said entries, but, on the 
contrary, the said entries were made in the interest and for the beneflt 
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of said Company. The évidence discloses substantially the following 
State of facts: The Pranks resided in the city of Sait Lake, TJtah, 
more than 100 miles from this land. They were people of very limited 
means. One Samuel H. Gilson, who was connected with this stock 
Company, and perhaps its vice président, was, prior to the application 
flled by the Pranks, associated with Edward A. Pranks as a partner 
in Sait Lake City in the détective business. He suggested to Edward 
A. Pranks the idea of locating this land. He was a fréquent visitor 
at the home of said Pranks, and induced Mrs. Pranks to enter into 
this schéma Neither of the Pranks had ever seen the lands at the 
time of their application, and from that day to the making of the final 
proofs they were never on the land. When the time arrived for mak- 
ing the final proofs they were taken to the lands by one Ferons, who 
was the surveyor for the Salina Stock Company. On arrivai at the 
lands they met Mr. Ireland, who was one of the promoters of the de- 
fendant Company, its manager, and later its treasurer. They were 
hauled about over the land, and shown some irrigating ditches, into 
which some water was turned for exhibition, to enable the Pranks, 
without much strain of conscience, to swear that they had seen water 
running in the ditches. The land was then fenced and in the con- 
trol of Ireland, and the ditches, whatever were there, had been made 
without the knowledge of the Pranks, and without any expense to 
them. The évidence does not show that they had ever obtained any 
water rights, by grant or otherwise. They were on the land but a 
few hours. They were then taken back to Sait Lake City, where they 
made the required affidavits for final entry, swearing to everything ac- 
cording to the form of the dépositions requisite to perfect the entry. 
When they left the lands said Ireland gave Edward Pranks a letter 
to one Chambers, directing Chambers to pay Pranks. The sum so 
received by Pranks amounted to about $215, which covered his and 
Mrs. Pranks' expenses in going to and from the land, and presumably 
to compensate them for the use of their names and their trouble. 
Taking the whole testimony together, there can be no doubt that the 
Pranks never paid one dollar of the money on the entry of this land. 
Afterwards they made to the company quitclaim deeds to the lands, 
with a nominal considération expressed therein. 

It is said, however, that thèse conclusions rest largely upon the de- 
position of Edward A. Pranks, who, in view of his affidavit given 
in making the final proofs, stultified , himself . It is a sufiicient answer 
to this to say that the défendant company through none of its offlcers 
offered one syllable of testimony in contradiction or explanation. It 
is also asked, where is the évidence that Mrs. Pranks was particeps 
criminis in this aUeged fraudulent transaction? It is found princi- 
pally in the testimony of Edward A. Pranks. It consists, in his 
statement that said Gilson, the friend of the family, got Mrs. Pranks 
to make the application; that she never saw the land until she was 
taken to it in 1889, just as he was, by the représentative of the com- 
pany; that he never knew of her paying out any money or receiving 
any money on account of this land. In the language of Judge Storv 
(The Henry Ewbank, 1 Sumn. 408, Ped. Cas. No. 6,37G): «One can- 
aot wink so hard as not to see." Blind and deaf, indeed, would be 
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the chancellor wto was not led to the door of truth by such palpable 
facts and persuasive circumstances. 

It is further suggested, in behalf of the company, that the bill 
allèges a conspiracy between the Salina Stock Company, when in fact 
the company was not organized until 1888 as a corporation, after the 
initiative application to enter the land. But there is évidence in the 
record that shows that this company in effect existed as a voluntary as- 
sociation prior to the application. It was composed of the same inter- 
ested parties who constituted the stockholders and directors of the in- 
corpora ted concern. As the same association of parties that inaugu- 
rated the scheme carried it mto the corporation and received the fuU 
beneflt, and the corporation adopted it and reaped the fruits of the 
fraud, it was admissible to plead the facts according to their légal 
effect, and to prove them, as was done in this case. The decree of 
the circuit court is afiirmed. 



CENTRAL TRUST CO. OF NEW YORK V. OHIO CENT. RT. CO. et al. 
(Circuit Court, N. DiOhlo, W. D. February 17, 1898.) 

ApPEAL—ApPIBMANCK— SUBSEQUENT PbOCEBDINGS BeLOW— JnRISDICTION. 

In foreclosure proceediugs a l'ailroad receiver was appointed, who toolc pos- 
session of the rpad, roUing stock, and equlpments. At the foreclosure sale 
the property was bid In ]i)y a committee of bondholders and stockholders. A 
master was appointed to hear conflieting cjairns to roUing stock under car 
leases, and the rental value thereof during the receivership; and, pending a 
hearing on exceptions to hls report, a portion of the rolUng stock was turned 
over to an intervening trustée under car leases, by an order Which did not at- 
tempt to settle the conflicting clahns thereto. In its final decree the court 
Incorporated a provision allowing the filing of additlonal pleadkigs to dé- 
termine the title to the roUing stock in question. On appeal the suprême 
court held that the title passed to the purchasers at the foreclosure sale, and 
afflrmed the decree, Including the provision in question. BeU, that this was 
a décision that the circuit court had authority to thereafter détermine, in the 
same suit, the title to the rolUng stock, uuder supplemental pleading flled in 
the same cause. 

On motion to dismiss amended and supplemental bill. 

Squire, Sanders & Dempsey, for Dan. P. Eels and others. 
George Hoadly and James Irvine, for W. A. White and others. 
Stevenson Burke ànd Doyle & Lewis, for Toledo i& 0- G. Ry. Go. 

EICKS, District Judge. This case is now béfore the court upon 
a motion to dismiss the amended and supplemental bill of the Toledo 
& Ohio Centra! Eailway Company, and to quash process thereon for 
want of jurisdiction. It is only necessary very briefly to state the 
controlling facts which are involved in this motion to dismiss: On 
the 7th of January, 1884,' the Central Trust Company of New York 
flled a bill against thé Ohio Central Railroad Conipany, asking for 
the appointmërït of a receiver beèause of default made by the de- 
fendant in the pàyment of coupons on its flrst mortgage outstanding 
bonds. Under this bill, Mr. John E. Martin was appointed receiver, 
and authomëd to take possesisiou of thé railroad, its locomotive 



CENTRAL TRDST CO. V. OHIO CENT. BY. CO. 34.3 

engines, cars, and equipment, and operate the saine under the ordera 
of the court. On the 2d of April, 1884, George J. McGoui-ky, as trus- 
tée, flled intervening pétitions under several car leaaes, covering 
about 27 locomotiTe engines, 340 box cars, and 3,300 coal cars. Such 
proceedings were had in that case that on the lOth day of December, 
1884, a decree of foreclosure was allowed, and ail of the property 
sold. The property was bid in by a committee of bondholders and 
stockholders, v/ho afterwards reorganized the company under the 
name of the Toledo & Ohio Central Eailroad Company. A master 
was appointed to hear the évidence as to the ownership of the cars 
under the several car leases named, and the rental value of the same 
during the time they were operated by the receiver, and for such otber 
matters of fact and law as might be brought to his attention. A 
report was duly âled by hiin, to which exceptions were taken, and 
the case was heard in the circuit court of the ITnlted States for this 
district and the Toledo Division. Prior to any décision upon this 
report, an interlocutory order was made, authorizing the receiver to 
turn over to McGourky, as trustée, the cars and engines covered 
by the leases above named. This decree or order did not undertake 
to settle the title to the rolling stock and equipment, but was made 
upon the report of the receiver that there were more cars and engines 
than could be profltably used by him in the economical opération of 
the road. On the 4th day of February, 1889, the case came for final 
décision before the suprême court of the United States, which de- 
cided that the title to the equipment passed to the bondholders under 
the after-acquired property clause of the first mortgagè, and that 
McGourky, as trustée, had no title tbereto, and dismissed his inter- 
vening pétitions. 13 Sup. Ct. 170. When the case was still pend- 
ing in the circuit court, in the final decree the court made the follow- 
ing order: 

"And it appearing to the court that other and aûditional pleadings may be 
necossary to a fuU détermination of the fights of the parties, touching the roll- 
ing stoelî, cars, and engines in question, and the said thè Central Trust Com- 
pany, trustée, and the said the Toledo & Ohio Central Kailway Company are 
allowed to file, within sisty days, any such additional pleadings as, in their 
judgment, may he necessary to érable them to recover the rolling stock, cars, 
and engines in their pleadings mentioned, or the value thereof. And the said 
McGourliy, trustée, or any other party In interest, may file answers thereto 
within thlrty days thereafter." ; . 

This order was afflrmed by the suprême court, and the mandate 
sent down to the circuit court from that court was to proceed in ac- 
cordance with the décision of the suprême court. 

The motion to dismiss this amended and supplemental bill is based 
upon the theory that the suit in the circuit court bas long since 
reached its final decree, and bas passed beyond its jurisdiction. It 
is further contended that the relief the plaintifE seeks in this amended 
pleading can only be reached by a suit at law, and that the circuit 
court should issue its writ of assistance to enable the défendant to 
obtain possession of its rolling stock, and of the rental value of the 
same during the time it was unlawfully detained. The complainant 
contends, not only that this court has jurisdiction by virtue of the 
order of the suprême court directing that such additional pleadings 
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should be filed as were necessary to secure the possession of the 
property referred to, but that it also bas authority to bring tbis suit 
in equity, under section 738 of the Eevised Statutes of the United 
States, which provides that when, in any suit commenced in any cir- 
cuit court of the United States to enforce any légal or équitable lien 
upon, or claim to, or to remove any incumbrance or lien or cloud 
upon, the title to real or personal property witbin the district where 
such suit is brought, one or more of the défendants therein shall not 
be an inhabitant of or found witbin the said district, or shall not 
voluntarily appear thereto, it shall be lawful for the court to make 
an order directing such absent défendant or défendants to appear, 
plead, answer, or demur, by a day certain to be designated, etc. 

I am not prepared to say that the suprême court of the United 
States, by its order entered in this case, granting leare to the com- 
plainants to file such additional pleadings as may be necessary, in 
their judgment, to enable them to recover the rolling stock, cars, 
engines, etc., could confer jurisdiction upon this court when there 
was no statute in force to authorize the court to do so; but the order 
is made with such particularity and emphasis, and with ail the facts 
of the case before them, that it seems to me it must be accepted as 
a construction of the power and jurisdiction of the circuit court con- 
f erred by section 738 of the Eevised Statutes, above referred to. The 
court was dealing with a large amount of property, which, by inad- 
vertence, had passed intothe custody of parties who were not entitled 
to it through the orders of the circuit court. Certainly, it had au- 
thority to aid those parties in recovering possession of the property 
of which they were wrongf ully deprived. It certainly did not make 
this order, or grant this leave, without full reflection and considéra- 
tion, If it was not intended to continue the jurisdiction in the cir- 
cuit court to bring about this relief, what was it intended for? With- 
out such order, the plaintiffs had a right to proceed by independent 
bill, under section 738, to bring in ail nonresident défendants, and 
confer on the parties entitled to it the control of this equipment. 

The utmost of the contention on the part of the défendants is that 
this proceeding should be by an original bill, or by suit at law. The 
relief to which the parties are entitled is beyond controversy. It 
can malter but little to the défendants whether they make their 
défense to this right of possession under an original bill, or in an 
action at law, or in this supplemental and amended bill, flled under 
the order of the, suprême court of the United States, heretof ore com- 
mented upon. In view of ail the facts, I think this court is fuUy 
justifled in accepting the construction heretof ore suggested upon the 
order made by the suprême court, even though some years bave 
elapsed since that order was made. The motion will therefore be 
overruled. 
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'AI/TENBERG et «1. T. GEANT et al. 

(CSrcult Court of Appeals, Slxtli Circuit February 8, 1898.) 

No. 466. 

1 COKPOKATIONS— FiCTITIOUB CAPITALIZATION— CONSTITUTIONAL RBSTRICTTOSB. 

TJnder the Kentucliy constitution, declaring fictitlous Increase of stock or 
Indebtedness void, and forbidding tlie acceptance of labor or property in pay- 
ment of stock or bonds "at a greater value tlian the market price at the tlme 
the sald labor was done or property dellvered," stock and bonds can only 
be Issued In exchange for work or property when the market prlce thereof 
is eqnal to the par value of the bonds or stock so exchanged. Bailroad Co. 
V. Dow, 7 Sup. et. 482, 120 U. S. 287, dlstlnguished. 

2. Same— Phesuhptioks. 

A contract between the majorlty stockholders of a Kentucky corporation 
and certain brokers, for the reorganization of the corporation on a plan 
which would render It Illégal onder the Kentucky law, as creating a ficti- 
tlous increase of stock, cannot be presumed to contemplate a reorganization 
under the iaws of some other state, wherein such a reorganization might be 
valid, when it appears that the owners of the majority of stock In the old 
corporation were résidents of Kentucky, that the business of the new cor- 
poration was to be carried on In Kentucky and was to be of a quasi public 
chàracter, and that the contract was made and signed in Kentucky. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This was an action at law by P. G. Altenberg and Rudolph Kleybolte 
against W. T. Grant and others to recover damages for breach of con- 
tract. There was a judgment for défendants in the circuit court, and 
the plaintiffs sued out this writ of error. A motion to dismiss the writ 
of error was heretofore denied by this court. 83 Fed. 980. The case 
is now heard on the merits. 

L. .T. Crawford, for plaintiffs in error, 

W. 0. Harris and Humphrey & Davie, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

TAFT, Circuit Judge. This is a writ of error to a judgment of the 
circuit court for the district of Kentucliy. The action was for dam- 
ages for a breach of a contract. After the plaintiffs had introduced 
their évidence, the court directed a verdict for the défendants, on the 
ground that the contract was for an illégal purpose, and could not give 
rise to a cause of action for its breach. The contract was between 
the owners of a majority of the stock of the Citizens Electric Light & 
Power Company of Louisville, Ky., of the one part, and the plaintiffs, 
fitockbrokers of Cincinnati and promoters, of the other part, and pro- 
vided for the reorganization of the company, or the organization of a 
new company, upon a plan set forth in the agreement. The new Com- 
pany was to issue |200,000 in mortgage bonds, |65,000 in preferred 
stock, and $235,000 in common stock. The assets of the old com- 
pany were to be turned over to the new company in considération of 
the delivery to its stockholders of the whole issue of preferred stock in 
the new company, and to its bondholders of $50,000 of the bonds of the 
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new Company. The plaintiffs agreed to sell |100,000 of tlie remaining 
bonds for |90,000. The $23S,000 of- common stock was to be issued 
to the plaipt^ffs for their services in the réorganisation aud in the 
sale of bonds. The défendants were unable to procure thé consent 
of their fellow stockholders in the old company to proceed under the 
plan, and so nptified the plaintiffs, who at once brought suit for breach 
of contract, and fixed their damages at |101,500. This sum inchided 
|1,500 of disbursements made by plaintiffs on the faith of the contra et. 
One of the plaintiffs testifled that their services, if performed under the 
contract, would hâve been worth |20,000 in cash. 
Section 193 of the constitution of Kentuclcy provides that: 

"No corporation sliall issue stock or bonds except for an équivalent In money 
paid, or labor donc, or prop^rty actually recelved and applied to tlie purposes 
for which such corporation was created, and nelther labor nor property sliall be 
received in payment of stock Or bonds at a greater value tban the market priée 
at the time the said labor was done or property delivered, and ail fictitious in- 
crease of stock or Indebtedness shall be void." 

The leamed judge at the circuit held that the contract in this case 
was for an illégal purpose, because an exécution of it would be in 
violation of this section. We concur in this view. The obvions mean- 
ing of the section is that stock and bonds shall only be issued in ex- 
change for work or property when the market price of the labor or 
property shall be equal to the par value of the bonds or stock exchanged. 
It has been contended that the market price réferred to in the section 
is the market price of the stock to bé issued, and that, if it appears 
that the work done or property delivered is equal to this market price, 
the purpose of the section is fulfiUed. This would be to render the 
section nugatory, and would justify a corporation in issuing stock for 
nothing, if it appeared to hâve no value in the market. It would thus 
defeat the plain intent of the section, which was to make the stock 
and bonds of a corporation worth their face value, The great abuses 
which hâve been perpetrated, and the deceits which hâve been practiced 
upon the public, in the organization of corporations by the issue of 
stock and bonds, the par value of which has been grossly in excess 
of the real capital embarked in their business, are too well known to 
require comment. The framers of this section, and the people, who 
adopted it, proposed to remedy thèse abuses by a spécifie requirement 
that no one should acquire stock or bonds from the corporation without 
having contributed to the capital, available for carrying on its business, 
cash or its full équivalent in labor or property equal to the par of the 
stock or bonds received, It is the duty of the court to construe and 
enforce the section so as to remedy as far as possible the evil at which 
it was directed. 

By the contract before us the plaintiffs were to receive |235,000 of 
the full-paid common stock of the company for services which even the 
plaintiffs would not estimate to be worth more than $20,000 in cash. 
If the section of the constitution does not forbid an exchange of stock 
for such a grossly inadéquate considération, it is hard to see what ap- 
plication it has. To avoid this construction of the Kentucky constitu- 
tion, plaintiffs rely on the décision of the suprême court of the United 
States in Railroad Co, v. Dow, 120 U. S. 287, 7 Sup. Ct. 482. In that 
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case the court was construing a clause iir tlie constitution of Arkansas 
which reads tlius : 

"No private corporation shall issue stock or bonds except for money or property 
actually reeeived, or labor done; and ail flctltious Increase of stock or Indebted- 
ness shall be vold." 

It was held that this did net prevent the carrying out of an agree- 
ment between th.e mortgage bondholders of an embarrassed railroad 
Company in that state, by which the bondholders should buy in the 
road at foreclosure, and convey it to a new company, wliich should 
issue the same amount of securities, in stock and bonds, to pay the 
expenses and take up the old indebtedness which the old company had 
before the foreclosure and before the adoption of the constitution. Tt 
was held that this was not a flctitious increase of indebtedness, within 
the clause above quoted. It was further held that it was not intended 
by the clause to malce the vaUdity of every issue of stock or bonds 
dépend on the inquiry whether the money, property, or labor actually 
reeeived therefor was of equal value in the market with the stock or 
bonds so issued, and that it was not clear that it was intended to re- 
strict corporations in exchanging stock and bonds for money, labor, 
or property upon such terms as they deemed proper, provided, always, 
the transaction was a real one, based upon a présent eor-ideration, and 
having référence to legitimate corporate pur-poses, and not a mère de- 
vice to évade the law, and accomplish that which was forbidden. 

The same construction was put upon a clause in the same words in 
the Illinois constitution bv the suprême court of that state. Eailroad 
Oo. V. Thompson, 103 lU. 187, 201. 

The reason why thèse two cases hâve no application in this case is 
that the clause in the Kentucky constitution contains words which do 
show the intention on the part of the framers and adopters of it to 
make the validity of every issue of stock dépend on the inquiry whether 
that which is reeeived for it is of equal value in the market with the 
stock or bonds issued. The words of the Kentucky clause, not found 
in that of Arkansas, are: 

"And neither labor nor property shall be reeeived in payment of stock or bonds 
at a greater value than the market priée at the time when the said labor was 
done or property delivered." 

It would seem that this addition was made in the light of the opinion 
in the Dow Case, and in order to secure a différent construction by the 
courts from that given to the Arkansas constitution. 

But it is said that, if the contract cannot be held valid under Ken- 
tucky law, it is the duty of the court, "ut res magis valeat quam pereat," 
to présume that the parties intended to organize the new corporation 
under the laws of some other state than Kentucky, in which an issue 
of full-paid stock for a considération equal in money to less than 10 
per cent, of its par value would be regarded as proper and valid. We 
cannot indulge such a presumption. The old corporation, which was 
to be reorganized or absorbed by a new corporation, was a Kentucky 
corporation ; the owners of a majority of the stock of the old corpora- 
tion were résidents of Kentucky; the business of the new corporation 
was to bè carried on in Kentucky, and it was to be of a quasi public 
character; and, flnally, the contract was made and signed in Kpntucky. 
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From thèse circumstances, we hâve no doubt as to the fact that the 
parties intended to form a Kentucky corporation. In Liverpool G. W. 
Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 460, 9 Sup. Ct. 469, the 
issue was whether a stipulation in a contract of affreightment that a 
carrier should not be liable for the négligence of his servants was 
void. According to the law of this country, as declared by the su- 
prême court, such a stipulation was invalid. According to the law of 
England, where one of the parties lived, and where the goods were to 
be delivered under the contract, it was valid. It was urged upon 
the court that it should infer that the stipulation was entered into by 
the parties, intending to be govemed by the law of England, because 
by that law it would be valid; but the suprême court held that the 
circumstances that the shipper was an American, and was not pre- 
sumed to know the law of England, and that the contract was made 
in New York, prevented such an inference. Hère we think the cir- 
cumstances point too strongly to the intention to form a Kentucky cor- 
poration to allow us to make any other inference. 
The judgment of the circuit court is aflQrmed. 



METROPOLITAN RUBBER CO. v. OHENDORF et al. 

(Circuit Court of Appeals, Eighth Circuit February 14, 1808.) 

No. &i3. 

QuARANTT— Révocation— Question dp Fact. 

Plaintlff held a written guaranty, slgned by défendants, coverlng pur- 
çhases made on crédit by a customer. It was agreed between plaintlff and 
tlie président and gênerai manager of the debtor eompany that the exlsting 
account should be elosed by notes Indorsed by défendants, and that the guar- 
anty should be surrendered. Notes were given, but were not indorsed, and 
the guaranty was held by plaintlff as collatéral thereto. Held, that whether 
it was revoked so far as related to future purchases was a question of fact 
depending on the understanding of the parties, and was for the jury. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This is a suit by the Metropolitan Rubber Company, the plaintiff in 
error, hereafter termed the "Rubber Company," against Charles W. 
Ohrndorf and James Ruane, the défendants in errer, on the following 
written guaranty: 

"We, the undersigned, 0. 0. Peters, Charles W. Ohrndorf, and James Ruane, 
of St. Louis, Missouri, in considération of the granting of crédit by the Metro- 
politan Rubber Company * • * to Peters Rubber & Supply Company, a cor- 
poration duly organized under the laws of Missouri, and In further considération 
of one dollar in hand to each of us duly paid, the receipt whereof is hereby ac- 
knowledged, do hereby Jointly and severally guaranty the paj'ment by said 
Peters Rubber & Supply Company to said Metropolitan Rubber Company, on 
the day that it becomes due, of each and every amount due to said Aletropolitan 
Rubber Company for goods sold said Peters Rubber & Supply Company, and, if 
said amounts are not so paid when due, we will ourselves at once pay the same. 
Should the said Metropolitan Rubber Company extend the tlme of payment of 
any amount due as above from said Peters Rubber & Supply Company, or should 
said Metropolitan Rubber Company take a promissory note from said Peters 
Eubber & Supply Company for any amount due or to become due, that guaranty 
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shall hold for said extensions or for said notes: provided, however, that said 
guarantors shall not be held UaWe under the provisions of tbis instrument for an 
amount greater than ten (10) tliousand dollars. 
"In witness whereof, etc. • * »" 

In its complaint the plaintiff alleged, in substance, that on the faith 
of said guaranty it had sold and delivered to the Peters Rubber & 
Supply Company, hereafter termed the "Supply Company," goods of 
the value of |14,867.81; that a large sum, exceeding $10,000, was due 
to it on account of such sales, wherefore it demanded a judgment 
against the guarantors in the sum of |10,000. The défendants an- 
swered, pleading several défenses ; among others that in May, 1895, the 
guaranty had been revoked by the guarantors; that at the date of 
such revocation in May, 1893, the amount then due to the Rubber Com- 
pany from the Supply Company had been ascertained ; that notes had 
been executed for the amount of the indebtedness at that time; that 
said notes had been subsequently paid, save the sum of |957.12; and 
that, with the exception bf said unpaid balance due on said notes, ail the 
goods for which the plaintiff sought to hold the guarantors liable un- 
der their guaranty had been sold to the Supplv Company subséquent to 
the revocation of the guaranty. To establish the revocation of the 
guaranty, the défendants oifered the following correspondence between 
the parties, both by mail ànd telegram: 

"St. Louis, Mo., May llth, 1895. 

"Metropolitan Rubber Company, Foot of Grand St. and East River, New Yorli 
City, N. Y.— Gentlenien: We are in receipt of your statement and letter asking 
us to remit you $800, whieli is due on your account. In reply will say that we 
figure ttiat your entire account, wliieh is some $5,500 or $5,600, averages due 
the 15th of May. When your Mr. Dowse was hère, we toolî the matter up 
with hlm, and showed hlm that the goods were ail in the house except $500 
or $600. Owing to the fact that we recelved thèse goods too late for our spring 
business, we were compeUed to turn down the orders, or go ont and buy the 
stuff in town to fiU them. Our directors talked the matter over, as I hâve stated 
above, with your Mr. Dowse, and he agreed that on the 15th of this month 
we send you $1,000 in cash, and negotiabïe notes for the balance, falling due in 
30, 60, and 90 days. If that is satisfactory, please advise me by return mail, 
as I should lilte to hâve the matter straightened up before I come East, which 
I am trying to do next weels. Our directors also told Mr. Dowse that, as our 
business had reached that point that they felt we should be able to buy goods 
on negotiabïe paper from this on, we should like to recall the guaranty that we 
hâve placed with you after this account is settled. Hoping that this is satisfac- 
tory to you, and wishing to hear from you by return mail, we remain, 

"l'ours, truly, Peters Rubber & Supply Company. 

Chas. C. Peters, Président" 

"New York, May 13th, 1895. 
"Peters Rubber & Supply Company, St. Louis, Mo.— Gentlemen: Yours May 
llth at hand. Contents noted. In reply would state, if you will send us a 
eheek for $1,000, and notes payable to the order of your company, Indorsed 
by the company, also individually by each one of your directors for 30, 60, and 
90 days, divided in equal amounts, with interest added in settlement of our 
acconnt, it will be satisfactory to us. After the notes are paid, we will return 
to you the guaranty which was given us when the goods were purchased. 
"Yours, truly, Metropolitan Rubber Company, 

"Per C. A. Place." 

"St. Louis, Mo., May 15th, 1895. 
"Metropolitan Rubber Company, Foot of Grand St. and East River, New York 
City— Gentlemen: We are in receipt of yours of May ISth, and note contents 
very carefully. We shall hâve the notes made up and forwarded with our check 
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for $1,000, which we hope wOl be satisfactory to you. In order (;o give the In- 
dlvldual Indorgements of our dlrectors, I wonld hâve to send notes away, as two 
of our directors are out of the clty, imd, I am afrald, will not return before I 
leave for the Bast. We had deClded to give you negotiable pai<er, and let the 
guaranty that you hâve stand until the last note is pald, which we think is ahout 
the saine. If this Is satisfactory to you, please advise me Immediately, and, 
if it Is not, I shall hâve to send the notes to them for indorsement. Am more 
than anxious to get away .ind be in New York next ïuesday or Wednesday, if 
poasible. By oomplying with above réquest, you will confer a great favor upon, 
"Yours, truly, Peters Kubber & Supply Company, 

"Chas. C. Peters, Prest." 

"St. Louis, Mo., May 22, 1895. 
"To Metropolitan Rubber Company, Foot Grand St.: Am waiting answer let- 
ter flfteenth before leaving. When can I expeot It? Answer. 

"Peters Rubber & Supply Company." 

"May 22d,. 1895. 
"Peters Rubber & Supply Company: Settlement as per letter will be satis- 
factory. Metropolitan Rubber Company." 

"New Yorli, May 23, 1895. 
"Peters Rubber & Supply Company, St. Louis, Mo.— Gentlemen: Your tele- 
gram of 22d inst., reading: 'Am waiting answer letter flfteenth before leaving. 
When can I expect to receivô It?'— at haud. In reply would state we hâve read 
your letter of May 15th very caref ully, and come to the same conclusion now that 
we did at ^the time the same was recelved,— that it was your intention to leave 
for New York before we coùld answer the same; consequently did not reply. 
You stated in your letter that the best you could [possibly] do would be to give 
us cheek for $1,000, and the notes without Indorsement, as your directors were 
away. We replied to j'our telegram as follows: 'Settlement as per letter will 
be satisfactoT3','— whlch we présume you duly recelved. 

"Yours, truly, Metropolitan Rubber Company, 

"Per O. A. Place." 

"St. Louis, Mo., May 23rd, 1893. 
"Metropolitan Rubber Company', New York— Gentlemen: In vrriting you on 
May 15th, I asked an immédiate reply to my letter, and, not having recelved 
same by the .22d, I concluded to wire you, and présume from your answer that 
you want thè notes indorsed. I hâve made the notes, and sent them away for 
Indorsement, and expect to forward same to you by Saturday. As thèse notes 
wiU be personaUy indorsed, We will ask you to return our agreement, as one cov- 
ers the other. The writer will be hi your clty in a few days. Hoping the same 
Is satisfactory to you, we remain, 

"Yours, truly, Peters Rubber & Supply Company." 

At the date of this correspondence Charles C. Peters was président 
of the Supply Company; one of the défendants (Charles W. Ohrndorf) 
was its treasurer, and the other défendant (James Ruane) was a di- 
rector. On or atout June 5, 1895, Peters, the président of the Supply 
Company, was in New York, and while there he appears to hâve exe- 
cuted, in the name of his çompany, four notes for the sum of about 
$1,000 eaeh, payable in one, two, three, and four months, respectively, 
and to hâve also executed a sight draft fOr |1,209,01 in settlement of 
the account of the Rubber Company against the Supply Company, 
which then amounted tO; 15,744.03. Thèse notes do not appear to 
havn been indorsed by the défendants, or anv one else, and on the de- 
livery of the same to the Rubber Company the guaranty sued upon was 
not surrendered, but was retained in its possession. Subséquent to 
this transaction, and iu the months of June and July, 1895, further 
sales of goods wére madei by the Rubber Company to the Supply Com- 
pany^ a^ the pkintifE contended, on the faith of the guaranty. The 
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notes executed on June 5, 1895, were paid priop to the institution of 
this suit, witli the exception of thé sum of |957.12, which remained due 
on the last note. 

The trial court directed a verdict for the plaintiff company for the 
balance due on the notes, to wit, $957.12, and interest, holding, as mat- 
ter of law, that the défendants were not responsible on the guaranty 
for the goods sold by the plaintiff to the Supply Company, subséquent 
to the settlement of June 5, 1895. To reverse the judgment founded 
on such instruction, the plaintiff below has sued out a writ of error. 

Wm. H. Clopton and J. H. Trembley, for plaintiff in error. 
J. Hugo Grimm, for défendants in error. 

Before SANBOKN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The sole question presented by this record which requires considéra- 
tion is whether the évidence produced on the trial of the case conclu- 
sively showed that the guaranty sued upon vcas canceled by the guar^ 
antors, as to future purchases, on June 5, 1895, and from that time 
forward was held by the plaintiff below simply as security for the pay- 
ment of the four notes and the sight draft which were on that day exe- 
cuted in its favor by the Supply Company to settle the indebtedness 
which it then owed? So the trial court appears to hâve held, and its 
ruling to that effect is the only point which is challenged by the assign- 
ment of errors. 

It may be conceded that prior to June 5, 1895, a proposition had been 
made by the plaintiff company, and had been accepted by the Supply 
Company, which contemplated the cancellation and surrender of the 
guaranty. This proposition, as at first made and accepted, required 
the Supply Company to pay |1,000 in cash, and to exécute three notes 
in equal amounts at 30, 60, and 90 days, which were to be indorsed by 
the board of directors of the supply company individually, in settle- 
ment of the then existing indebtedness of the Supply Company, amount- 
ing to about |5,744. A modification of this proposition seems to hâve 
been subsequently proposed and assented to, by virtue of which the 
indorsement of the notes by the directors was waived, but the guaranty 
was to remain in force as a security for their payment. This arrange- 
ment, however, was wholly executory, at least nntil June 5, 1895, and 
even then it does not seem to hâve been carried out according to itS 
terms. Four notes were executed by the Supply Company at 1, 3, 3, 
and 4 montbs, in lieu of three notes at 30, 60, and 90 days, and a sight 
draft was drawn for the balance of the indebtedness, instead of paying 
the same in cash. Moreover, the agreement in question, which con- 
templated a surrender of the guaranty after the notes given in settle- 
ment of the accrued indebtedness had been mid, was negotiated by 
Charles G. Peters, as président of the Supply Company, and there is no 
évidence in this record tending to show that he was acting in that 
behalf by direction of the guarantors, to secure their release from fur- 
ther liability, or that they were even aware of what was being done in 
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their interest. If the guarantors were aware of what had been doue 
in tlieir behalf prior to Peters' departure for New York, and if they 
supposed that he went there to consummate a settlement with the 
plaintiff company, which would relieve them from responsibility for 
future purchases, the évidence contained in this record fails to disclose 
such facts. Neither is there any testimony that the guarantors erer 
notiâed the plaintiflf company that they desired to be released from 
the guaranty, or that they would not be responsible on the same for 
further sales. There was évidence, however, which established the 
foUowing facts, namely: That when Peters went to New York, in 
June, 1895, and executed the notes heretofore mentioned in settlement 
of the old account, he endeavored to make further purchases from the 
plaintiff company; that the plaintiff declined to make sales to the Sup- 
ply Company on its own crédit, and that, after endeavoring to obtain 
goods elsewhere, Peters flnally represented to the plaintiflf's président 
that he had communicated with his people in St. Louis, and that they 
were vrflling to let the guaranty stand as security for future purchases. 
On the strength of this représentation, and without knowledge or no- 
tice that the président of the Supply Company was acting without the 
consent of the guarantors, further goods were sold and delivered to the 
Supply Company during the months of June and July, 1895. It does 
not appear that when such goods were received the guarantors dîs- 
claimed individual liability for the indebtedness so contracted. Testi- 
mony was also introduced to the foUowing effect: That as late as the 
middle of July, 1895, Peters, at the ofiSce of the Supply Company in the 
city of St. Louis, and in the présence of Euane, one of the guarantors, 
made application to the secretary of the plaintiff company to purchase 
additional goods for the Supply Company on crédit, and was then in- 
formed in Kuane's présence that such additional goods could only be 
obtained on the crédit of the existing guaranty. To this statement the 
défendant Euane appears to hâve paid no attention and to hâve made 
no reply. It was also shown that Peters, Ruane, and Ohrndorf were 
the sole members of the board of directors of the Supply Company, and 
that Peters acted as gênerai manager of the company's business. 

In view of the foregoing facts we are constrained to hold that the 
court erred in directing a verdict in favor of the plaintiff for the sum 
of $957.12, and in holding as matter of law that there could be no 
recovery in excess of that sum and the accrued interest thereon. The 
guaranty in suit being unlimited as to time, the delivery of the four 
notes and the sight draft in settlement of the indebtedness which had 
occurred prior to June 5, 1895, did not discharge the guarantors from 
liability for further purchases made by the Supply Company on the 
crédit of the guaranty, unless the notes and draft were delivered and 
accepted in pursuance of an understanding by both parties that the 
delivery of the notes and draft should hâve that effect; and whether 
such was the understanding and intent of the parties when the notes 
and sight draft were delivered, was properly a question for the jury. 
The burden rested upon the défendants to show that they had been 
released from liability on their guaranty for ail goods bought by the 
Supply Company after June 5, 1895, and it cannot be said that at the 
conclusion of the trial that fact was so well established that the jury 
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oould not reasonably hare found to the çontrary. The notes as ex- 
ecuted and delivered. were not drawn in accordanee with the tierma 
of the agreement that is disclosed by the cOTrespondence, while there 
was no direct CTidence that the plaintifif eompany consented to a 
modification of the terms of that agreement at tlie time they were 
delivered. We think, therefore, that it was the province pf the jury 
to infer and flnd, from ail the circumstances attending the transaction, 
whether the notes and draf t were in f act accepted by the plaintifE 
Company with the understanding that the guaranty should be thereafter 
retained only as a security for their payment, and not as a security for 
future purchases. 

But, even if we are mistaken in this view of the case, and if the 
trial court was right in holding, as matter of law, that the plaintiff 
accepted the notes and drafts in question under the terms of the 
agreement evidenced by the correspondance, and that it thereby ac- 
knowledged that that agreement had been fully executed, yet it is 
nevertheless true, we think, that there was some évidence before the 
jury which tended to show that the défendants, subséquent to June 
5, 1895, consented to *he further use of the guaranty as security for 
future purchases. As has been stated heretofore, one witness for 
the plaintiff testifleé without objection that in June, 1895, Charles C. 
Peters, the président of the Supply Company, represented to the plain- 
tiff Company that the guarantors had consented to let the guaranty 
stand as security for future purchases, and that ail goods thereafter 
sold to the Supply Company were sold on the crédit of the guaranty. 
Neither of the défendants testified that they did not give such consent 
to the use of the guaranty as a means of obtaining crédit, subséquent 
to June 5, 1895 ; and, even if they had done so, the issue conceming 
such consent should hâve been submitted to the jury under proper in- 
struction. It resuits from thèse views that the judgment below must 
be reversed, and the cause remanded for a new trial. It is so ordered. 



HARRIMAN v. PULLMAN PALACB-OAB CO.» 

(Careult Court of Appeals, Bighth Circuit Pebruary 7, 1898.) 

No. 875. 

1 Action fob Kboligencb dp Sbbvant— Evidence of Réputation and Gén- 
éral CONDUCT. 

In aa action for Injnry càused by the careless act of a servant, where In- 
compétence is not charged, évidence that the servant Is a person of good 
repute, or that he had always theretofore dlsplayed the requisite skill and care, 
Is not compétent. 

1 General Conddct oï" Servant— Challenge bt Plaintiff. 

Testlmony of a single witness for plaintiff that, shortly before the accident, 
Bhe had noticed the servant dolng his work, and that he did not seem to be 
In a pteasant state of mind, but worked quick, and "Jerked hlmself about like 
a l)oy who did not like to do his chores," does not Justify the introduction of 
évidence of the gênerai conduet of such servant. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

1 Retiearing pending. 
85 F.— 23 



John W. Beëbë for plaî^ffîri^eiTor. ' 

Satnuel W. iMoore (Gardiner LatMrop, Thomas R. Moitow, and John 
M. Fox, on thé ïflpief), for defetidant in errôr. 
Before SAÏîBOËN and THAYEE/Circuit Judges. 

TiBCAYEE, Ciirdmt Judgê. This action was brought by Maggie M, 
Harriman, "thé plaintiff in êrror, against the Pullman Palace-Car Com- 
pany, the défendant in error, to recover damages which she claimed to 
hâve sustained while a passènger on onô of the defendant's sleeping 
cars, by reasôn of the carelessnéss of the porter who had charge of the 
car. Her complaint was, in substance, and some évidence vi^as offered 
whici. tended to shOvs^, that, while she was sitting in the berth or seat to 
which she had beten assigned in the car, she was struck a severe blow 
on thé baçk of hèr head by a movable partition between the berths, 
which wâs at the time being handled by the porter in the dischârge of 
his custOtaàry duties, and thât the blow was solely attributable to the 
careless manner in which it was handled. 

The sole question for considération on the présent record is whether 
prejudieial errer was committed by the trial court in permitting the 
defeûdant company to introduce testimony tending to show that the 
porter, through whose fatalt the injury complained of was alleged to 
hâve been sustained, was usually carefui, compétent, courteous, and at- 
tentivéi Such testimoûy was admittëd during the progress of the 
trial, over the plaintifif's objection, and to its admission counsel for the 
plaintiff duly excepted. The rule is well established by many authori- 
ties that an employer, wlien sued by one who bas sustained an injury 
in conséquence of a particulâr négligent act on the part of his servant, 
is not at liberty to disprove the charge by évidence ténding to show 
that the servant was a persôn of gênerai good repute, who, in the dis- 
charge pf his duties, had always theretofore dîsplayed the requisite 
skill and caution, because such évidence is not relevant to the issue, and 
is only admissible in those cases where the master is accused of having 
knowingly employed an incompétent servant. Persons sometimes fail 
to exercise ordinary care, although as a rule they are carefui, and for 
this reason pfoot that one is generally prudent and câutious has no 
necessary itendency to show that on a particulâr occasion he was not 
négligent. Besides, the practice of establishing the quality of one's 
act in a given instance by his conduct àt other times, or by his gênerai 
line of conduct, would bave an inévitable tendency to create collatéral 
issues. When, therefore, a complaint does not charge incompetency, 
but sîmply allèges that an employé acted carelessly on a given occasion, 
the proof should be conflned to his acts on that occasion, and should 
not embrace an inquiry concerning his conduct on other occasions, or his 
gênerai conduct, which is a subject in no wise Involved in the issue. 
Thonipson v. Bowie, 4 Wall. 463 ; McDonald v. Inhabitants, 110 Mass. 
49; Towie y., Improvement Co., 98 Cal. 342, 33 Pac. 207; Adams v. 
Eailway Co. (lowa) 61 N. W. 1059; Connors v. Morton, 160 Mass. 333, 
835, 35 N. E. 860; 2 Thomp. Neg. p. 804; Deer. Neg. § 5407; Jones, 
Ev. § 162. 

Counsel for the défendant do not appear to question the rule of évi- 
dence last stated, nor its applicability to the case in hand. They seek 
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to justify tlie admission of the eyidence, however, on the ground that 
the plaintiff herself had challenged the gênerai habits of the porter for 
caution and utbanity, and, by so doing, had made that one of the rele- 
vant issues in the case. We do not flnd, however, that this conten- 
tion is supported by the évidence. The claim is based entirely on the 
ground that, in the course of the trial, one witness for the plaintiff 
testifled, in substance, that, shortly prior to the injuries complained of, 
she noticed the porter doing his worli, and that he did not seem to be 
in a pleasant frame of mind, but worked quick, and "jerked himself 
about like a boy who did not want to do his chores." It is no doubt 
true that the défendant company was entitled to rebut this statement 
of the witness by showing that the porter was not in the frame of 
mind, and did not act on the occasion in question in the manner, de- 
scrlbed by the witness; but the évidence was not of such character as 
to make testimony touching the gênerai conduct of the porter either 
relevant or compétent. We are satisfied that the évidence complained 
of was improperly admitted, the same not being relevant to the issue 
involved in the case; and, as it may hâve been prejudicial to the plain- 
tiff, the judgment will be reversed, and the cause remanded for a new 
trial. 



HOGE et al. v. MAGNES. 

(Circuit Court of Appeals, Blghth Circuit. February 21, 1898.) 

No. 948. 

1. Pedebai. Courts — Construction of State Statute. 

The construction by the highest judicial tribunal of a state of Its constitu- 
tion and statutes, relative to the titles and conveyances of real estate situated 
therein, establishes a raie of property whieh is controUing authority in the 
fédéral courts, If no question of right under the constitution or laws of the 
nation, and no question of gênerai or commercial law, Is involved. 

B. Plbading— EviDBNCB— Deed— Vabiancb. 

Where a tax deed ofCered in évidence at a trial corresponds with that 
pleaded in the answer In respect to the parties, the year for which the tax 
upon which it is based was levied, and the date of the sale, minor variances 
In référence to the first date of publication of notice, and slmilar matters, 
such as could not bave caused surprise upon the introduction of the deed In 
évidence, do not warrant its rejectlon. 

B. Tax Sales— Substanti al Rbgolaritt — Presumption. 

Where a statute requires a tax sale to be made at the office of a specifled 
county officer, the fact that a given deed, reciting that the sale was made 
la substantlal conformity with the statute, also recites that the sale was 
made at the office of a différent county officer, does not warrant a presump- 
tion that the sale was theref ore irregular and void, in the absence of évidence 
that the two places were not substantially the same. 

i. Samb— Irregularity — CoLOR OF Titlb. 

Althongh Sess. Laws Oolo. 1870, p. 97, § 37, and page 105, § 63, require 
each lot or tract of land sold for taxes to be valued, assessed, and sold sep- 
arately, a deed reciting that the sale upon which it Is based was of several 
distinct and widely separated tracts of land for a single gross sum neverthe- 
less constitutes color of title under which one who acquires it in good falth, 
and who holds possession of the lands It describes, and pays taxes thereon 
for flve successive years, may thereby aoquire the absolute title, under Mills' 
Ann; St Colo. § 2923 
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6. AppeaÏj— Bribf op Argument— Rttlb 21 

Under rule 24 of the circuit court of appeals (21 C. C. A. cxxH., 78 Fed. 

, cxxil.), if counsel for a plaintifl in error considers the errors he assigns too 

trivial to warrant him in finding and citing the pages of the record which 

présent them, the court will not deem them of sufiScient Importance to re- 

qulre It to search for them. 

6. SaMK — SUFFICIENCY OP EVIDENCE. 

Where a case is tried by a fédéral court without a jury, the sufflciency of 
the évidence to sustain Its findings of fact cannot be considered by the ap- 
pellate court. 

In En'or to the Circuit Court of the United States for the District of 
Colorado. 

S. L. Carpenter, for plaintiffs in error. 
Hugh Butler, for défendant in error. 

Before SANBOKN and THAYEB, Ch-cuit Judges, and PHILIPS, 
District Judge. 

SANBOEN, Circuit Judge. John Hoge and Norman S. Pettit, the 
plaintiffs in error, who had acquired the title from the patentée of the 
United States to a lot in the state of Colorado, brought an action in the 
nature of ejectment against Peter Magnes, the défendant in error, who 
was in possession of the property under a tax title. There is a statute 
in the state of Colorado to the efifect that every person who under 
claim and color of title made in good faith holds possession and pays ail 
taxes legally assessed upon land for five successive years shall he ad- 
judged to be the légal owner thereof, according to the purport of his 
paper title, Mills' Ann. St, Colo. § 2923. The défendant in error plead- 
ed as his sixth défense that on the 25th day of July, 1877, the treasurer 
of the county of Arapahoe, in which county the land was situated, 
conveyed the premises to him pursuant to a sale thei-eof for delinquent 
taxes; that on that day he took possession of the lot in good faith, 
under claim and color of title; and that he held possession thereof, and 
paid ail the taxes legally assessed thereon, for the term of flve suc- 
cessive years thereaf ter, There were other défenses pleaded, and the 
averments in the plea oif this défense were denied. The case was tried 
by the court, without a jury. A gênerai flnding was made, to the 
effect that the défendant in error had sustained this sixth défense, and 
judgment was entered in his favor upon that ground. The writ of 
error was sued ont to reverse this judgment. 

The alleged error relied upon in this case is that the tax deed of July 
25, 1877, was improperly received in évidence, because it was not the 
deed described in the sixth défense, and because it was void on its face, 
and constituted no color of title. The first objection is based upon the 
fact that the answer pleads a deed made pursuant to a notice of sale on 
July 19, 1875, first published on June 12, 1875, while the deed purports 
to be made pursuant to a sale on July 19, 1875, "at [an adjourned sale] 
the sale begun and publicly held on the twenty-fourth day of May, A. 
D. 1875." The objection is unworthy of considération. The parties to 
the deed, the year for which the tax upon which it is based was levied, 
and the date of the sale in the answer and in the deed correspond, and 
the plaintiffs in error could not hâve been surprised by the introduction 
of the deed in évidence. 
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The principal objection to the deed, however, is that it was void on 
its face, and constituted no color of title, because (1) the statute required 
the tas sale to be made at the office of the county clerk, while this deed 
recites that the sale upon which it rests was made at the ofiice of the 
county treasurer, and (2) because the statute under which the sale was 
made required each lot or tract of land to be valued, assessed, and sold 
separately, while this deed recites that the sale upon which it is based 
was of three distinct and widely separated tracts of land for a single 
gross sum. Sess. Laws Colo. 1870, p. 97, § 37; Id. p. 105, § 63. The 
suggestion that the deed is void because the sale was made at the office 
of the county treasurer, instead of at the office of the county clerk, is de- 
serving of no discussion, because (1) no such objection was made when 
the deed was offered in évidence, and the question it raises is therefore 
not hère for détermination, and (2) if it were, there is no évidence that 
the office of the county clerk was not also the office of the county treas- 
urer. The deed recites that the treasurer exposed the land at public 
sale "in substantial conformity with the requirements of the statute in 
such case made and provided," and no court would be authorized to pré- 
sume the sale to be irregular and void because it was made at the 
county treasurer's office instead of at the county clerk's office, in the ab- 
sence of évidence that the two places were not substantially the same. 

The objection that the deed discloses the sale of several distinct par- 
cels of land for one gross sum would be worthy of serious considération 
if we were considering whether or not the deed conveyed a perfect 
title. The question is, however, whether or not this deed notwith- 
standing the fact that it discloses a sale unauthorized by the statute, 
gives color of title, under section 2923, Mills' Ann. St. Colo. Thèse 
are by no means the same questions, and, upon an examination of the 
décisions of the suprême court of the state of Colorado, we discover that 
the latter is not open for our considération. That court has expressly 
held that a tax deed which recites the sale and conveyance of several 
separate parcels of land, although void on its face, constitutes color of 
titie under which one who acquires it in good faith, and who holds 
possession of the lands it describes, and pays taxes thereon for five suc- 
cessive years, may acqnire the absolute title under the statute upon 
which the successfui défense in this action was based. Waddingham 
V. Dickson, 17 Colo. 223, 229, 29 Pac. 177; De Poresta v. Gast, 20 Colo. 
307, 312, 38 Pac. 244; Beaver v. Taylor, 1 Wall. 637, 641; Cameron v. 
U. S., 148 U. S. 301, 307, 13 Sup. Ct. 595. Tt is not material that, un- 
der a similar statute, the suprême court of Kansas and courts of other 
States hâve arrived at a différent conclusion. In construing state stat- 
utes relative to the titles to land, the fédéral courts f oUow the décisions 
of the highest judicial tribunals of the respective states in which the 
lands are situated. The construction by such a tribunal of a state, of 
its constitution and statutes, relative to the titles and conveyances of 
real estate, establishes a rule of property which is controUing authority 
in the courts of the United States, where no question of right under 
the constitution or laws of the nation, and no question of gênerai or 
commercial law, is involved. Bank v. Glass, 49 U. S. App. 228, 232, 
25 C. 0. A. 151, 153, 154, and 79 Fed. 706, 708, and cases there cited; 
Ghristy v. Pridgeon, 4 Wall. 196, 203. Under the décisions of the 
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suprême court of Coloradt) to which we hâve adverted, the tas deed was 
therefore properly receiyed in évidence. 

There are several other assignmeuts cil errer relative to the admis- 
sion and rejectioh of évidence in the record, but we assume that coun- 
sel for plaintiffs in error has abandoned them, because he bas not 
pointed out in his brief the pages in the record where the questions 
they might présent are raised. Rule 24 (21 C. C. A. cxxii, 78 Fed. 
cxxii.) of this court provides that the plaintiflf in error shall furnish a 
brief of the argument exhibiting a clear statement of the points of law 
or fact to be discussed with a référence to the pages of the record and 
the authorities relied upon in support of each point. Where counsel 
for plaintiff in error considéra the errors he assigns too trivial to war- 
rant Mm in ônding and citing the pages of the record whieh présent 
them, the court will not deem them of suflicient importance to require 
It to search for them. City of Lincoln v. Sun-Vapor Street-Light Co., 
19 V. S. App. 431, 436, 8 C. C. A. 253, 255, and 59 Fed. 756, 759; Na- 
tional Bank of Commerce v. First National Bank, 27 U. S. App. 88, 92, 
10 0. C. A. 87, 89, 61 Fed. 809, 811; Shoe Co. v. Needles, 32 U. S. App. 
410, 417, 15 C. C. A. 142, 147, 67 Fed. 990, 994; Haldane v. U. S., 32 
U. S. App. 607, 610, 16 C. C. A. 447, 448, and 69 Fed. 819, 821. 

There are five alleged errors assigned with référence to the sufflciency 
of the évidence to support the judgment of the court, and thèse are dis- 
cussed àt length in the brief of the plaintiffs in error, and pages of the 
record are cited to show that the court below was not warranted in cora- 
ing to the conclusion that the défendant in eiTor made his claim of title 
in good faith, and that he continued in possession of the premises under 
it, and paid the taxes legally assessed thereon, for the term of five 
successive years, as alleged in his answer. Thèse questions, however, 
are not befôre us. The case was tried by the court below without a 
jury. It made a gênerai flnding to the efîect that ail the allégations 
set forth in the sixth défense were true. This flnding was based upon 
évidence which covers many pages of the record, and upon an agreed 
statement relative to a part only of the facts. It is conclusive of every 
fact necessary to sustain the judgment, which was well pleaded in the 
answer, When a case is tried by a fédéral court without a jury, the 
sufflciency of the évidence to sustain its ûndings of fact cannot be con- 
sidered by the appellate court. Stanley v. Supervisors, 121 U. S. 535, 
547, 7 Sup. et 1234; WUe v. Bank, 36 U. S. App. 165, 167, 17 C. C. A. 
25, 26, and 70 Fed. 138; Smiley v. Barker, 83 Fed. 684, 688; Insurance 
Co. of North America v. International Trust Co., 36 U. S. App. 291, 
303, 17 0. C. A. 616, 618, and 71 Fed. 88, 90; Searcy Co, v. Thomp- 
son, 27 U. g, App. 715, 13 C, C. A. 349, and 66 Fed. 92. The judg- 
ment below must be afQnned, with costs, and it is so ordered. 
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BARTHOLOMBW v. CITY OF AUSTIN, TBX. 

(Circuit Court of Appeals, FIf tli Circuit. February 1, 1898.) 

No. 576. 

1. MoNOPOiiiEs— Privilèges Geanted Watbr Company. 

An ordinance granting to a water company thé privilège, net In tenus ex- 
clusive, of constnieting and operating a System of waterworks in a city, 
for supplylng ttie corporation and its citizens with water, on certain terms 
and conditions, for a period of 25 years, is not a grant of an obnoxlous, ex- 
clusive privilège, or the création of a monopoly, inhibited by public policy 
or tlie constitution of Texas, which provides that "perpetuities and monopo- 
lies are contrary to the genius of free government and should nerer be al- 
lowed." 

2. FEDERAL Courts — Statb Laws as Rdlk of Dbcison — Décisions not 

JjINI>INQ. 

AVliere contracts or transactions hâve been entered Into, and rights hâve 
accrued thereunder, before state laws applicable to them hâve been construed 
by the state courts, the fédéral courts will place their own interprétation on 
such laws, though the state courts hâve since adopted a différent construc- 
tion. 

8. Exemption fbom Taxation— Watbb Company— Free Water in Lieu of 
Taxes. 

Exérnpting from municipal taxation the property of a water company. In 
considération of the free use of water for municipal purposes, ia not in viola- 
tion of a constitutional provision deelaring the property of corporations sub- 
ject to taxation the same as that of individuals. 

4. CONTBACT— EXBMPTING FHOM TAXATION— HBMBDY OF PrOPERTY OwNBR. 

Where a city undertakes to exempt from taxation the property of a water 
company in considération of water furnished the city, for certain purposes. 
If such exemption proves to be void, the company ean recover for water fur- 
nished under the arrangement 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This action was instituted to recover from the city of Austin the sum 
of $10,900.83 for water supplied and rental of hydrants on a contract 
entered into between the City Water Company and the city of Austin on 
the 13th day of April, 1882, which contract was attached to and made a 
part of the pétition, and of which the foUowing is a copy: 

"City Water Company Contract with the City of Austin. 

"An Ordinance. 

"Contract between the City Water Company and the City of Austin. 

"This contract, made and entered toto this thirteenth day of April, A. D. 1882, 
by and between the City Water Company, a corporation of the city of Austin, in 
the county of Travis and stfite of Texas, party of the first part, and the city of 
Austin, a body corporate of the county of Travis in the state of Texas, party 
of the second part, witnesseth: 

"Whereas, the city council of the city of Austin decm it necessary to provide 
for a more effective protection of the property of taxpayers of the said city from 
fire; and for the further pui"poses of extendlng such protection to a larger num- 
ber of taxpayers, and also to secure to the citizens of the said city a supply of 
water suitable for domestic purposes, and for the further beneflts of the city of 
Austin, hereinafter mentioned; and, in accordance with the seventh and twen- 
tieth paragraphs of section 1 of article six (6) of the charter of the city of Aus- 
tin, together with the other powers contained in said article six (G) : 

"Tberefore, be it ordained by the city council of the city of Austin: 

"Section 1. That there is hereby given and granted to the City Water Com- 
pany the right and privilège for the term of twenty years from the date of the 
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exécution of thls contract, of supplylng the city of Austln and the cltizens thereof 
with water by a System of waterworks constructed upon the method of supply- 
lng a clty with water, eltlier for domestic use or for the extinguishment of lire, 
that is to say, by pumping the water directly Into the mains with eontrlvances 
by which the pressure on those mains naay be increased or diminlshed, or pre- 
serred uniform. 

"Sec. 2. The said company is. hereby authorized to establish, construct, main- 
tain and operate said works in said city of Austin; to reçoive, take and store, 
construct and distribute water through the city; to construct and extend 
aquedùcts, mains and pipes through ail the streets, alleys, lanes and public 
groundfe, across any stream or bridges In said city; to erect and maintain ail 
engihes, machinery and other appliances necessary for the proper conducting of 
said Works, and for supplying said city and the inhabitants thereof with water 
for doniestlc, manufacturing, lire and other purposes. ïhe said City Water 
Company shall hâve the right to take up ail pavements or sidewalks on streets, 
alleys, lanes or public grounds, and make such excavation therein as may be 
neéessary to lay, repair and maintain aquedncts and pipes below the surface 
of the ground for conveying and distributlng said water as aforesaid; provided, 
that said company shall, within a reasonabie time, replace and repair ail pave- 
ments and sidewalks and flU ail such excavations and restore the streets in as 
good condition as they were in before. 

"Sec. 3. That said compahy shall be liable for ail damages occasioned by a 
fallure to guard and protect persons and property from injury by reason of the 
removal of such pavements and sidewalks, or the making of such excavations 
as aforesaid. The rights and liabilities provided for in this contract shall con- 
tinue for a period of twenty years, unless sooner extingulshed by purchase as 
hereinafter provided. 

"Sec. 4. The said waterworks shall be constructed with pumps of not less ca- 
paclty than three million gallons in twenty-four hours, and also to produce the 
flre streams hereinafter mentioned, the pumps shall be what is known as the 
quadruplex compound condensing pumping engines of the Holly Company, and 
there shall be in addition an auxillary, or reserve high pressure pump of the same 
capaclty, daking an aggregate easy working eapacity of five million gallons per 
day. 

"Sec. 5. The said City Water Company shall lay six miles of mains and pipes, 
more or less, as shown on the plat which makes a part of this contract, and is 
marked 'Exhibit A,' for the distribution of water in said city, in addition to the 
mains and pipes already in use. The mains and pipes used in this extension 
«hall be of proper sizes, and the said City Water Company shall replace such 
Ol Its mains how in use with such other mains and pipes as to secure, in connec- 
tion with the extensions herein mentioned, an easy tlow of water through the 
entlre System of mains, and to comply with ail the conditions of this contract: 
such mains shall be from four inches to sixteen inches in their inner diameter, 
and shall be of standard weight and strength to insure the fire streams herein- 
after mentioned. 

"Sec. 6. The said city of Austin snall, by a vote of the city council, hâve the 
right to take up any of the bydrants on the mains and pipes now in use and re- 
locate them upon the extensions designated in section 5, and the said city of 
Austin shall also order twenty-flve bydrants at the expense of the City Water 
Company, in addition to the number now In use, to be located upon said exten- 
sions, making in ail one hundred bydrants upon the entire pipe distribution 
herein contemplated. The city of Austin hereby agrées to pay said City Water 
Company an annual rental of one hundred dollars for each of said one hundred 
hydrants, for the purposes contemplated In this contract, which said rental shall 
be paid semiannually on the flrst of July and January of each year In a warrant 
drawn on the city treasurer, that is to say, at the end of each half year or six 
months, during the full time specifled in this contract, the first payment for each 
of thèse hydrants to become due and payable at the end of six months, af ter each 
of such hydrants is placed in position and ready for use; and, for the purpose 
of provlding for the payment of ail hydrant rental becomlng due under the pro- 
visions of this contract, the city council shall annually make an appropriation 
suffleient to pay the same out of the first moneys not otherwise appropriated, 
arislng from the gênerai revenue of the city. 

"Sec. 7. For ail extensions of mains which the clty may hereafter order, in 
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addition Ja the extensions contemplated In thls contract, the sald company shall 
erect not less than ten (10) flre hydrants to the mile, for which the clty shall pay 
a rental of fifty dollars a year for each hydrani so ordered and erected, paymentg 
to be made as herelnbefore mentioned. 

"Sec. 8. None of the hydrants from whIch flre streams are to be taken, ts 
hereinafter proTlded, shall be located upon pipes or mains of less than four 
Inches In their Inner dlameter. The sald City Water Company shall permit any 
owner or occupant of any building to erect standpipes and connect the samt- wlth 
the mains hereby authorlzed to be laid, or any main hereafter laid by order of 
the council of the said clty of Austin, under the provisions of thls contract, and 
they shall hâve the use of water through such standpipes and connections for 
the prévention and eitlngulshment of Ares, free of charge, upon glvlng the said 
City Water Company a written agreement that they will not use the water from 
sald pipes and connections for any other puriwses whatever. The sald dty of 
Austin shall hâve the rlght to erect and connect twenty-five flre hydrants to the 
mains, at any tlme, under the provisions of this contract, at the expense of the 
sald water company, and use the same for the prévention and extinguishment 
of Ares, free of charge, provlded always, that the said clty of Austin shall flrst 
pay a rental on the flrst one hundred (100) hydrants contemplated In this contract. 
The dty of Austin shall hâve the rlght to connect standpipes to the mains of ail 
extensions ordered by the clty, after flrst paying a rental for at least ten (10) 
hydrants for every mile of such extensions. The owner or occupant of any 
property may also connect standpipes or hydrants wlth the mains, upon the eity 
paying the rental herelnbefore mentioned. As soon as the works are completed 
the said Clty Water Company shall cause the flre streams hereafter specified to 
be produced In the présence of the clty council, or such committee as the council 
may appoint, which test shall take place within flve (5) days after the completion 
of sald Works. At the flrst meeting of the council, after the full and faithful 
performance of the tests hereinafter spedfled, the clty council shall accept the 
Works and the date of such acceptance shall be the tlme at which the clty shall 
commence to pay the rental for the hydrants at that time located. 

'"Sec. 9. Said waterworks when constructed shall hâve the capaclty of dis- 
charging six (6) flre streams at the same time, through one (1) inch nozzles. 
îtom any six (6) hydrants located upon pipes not less In slze than four inches In 
their inner dlameter, through fifty feet of two and one-half Inch hose, to a helght 
of one hundred (100) feet, or to malntaln Us équivalent in pressure at the nozzle 
of sald hydrants, so long as It may be necessary for the extinguishment of any 
fires. There shall be always suflicient pressure for ail domestic demands. 

"Sec. 10. The Clty Water Company furthermore agrées to put new hydrants 
In the place of old ones so as to make the nozzle connections for hose nniform 
throughout the whole one hundred and twenty-five hydrants located and to be 
locatea on the mains and pipes, as shown on the plat accompanying thls propo- 
sition. 

"Sec. 11. The clty shall hâve the rlght to use the water, free of charge, from 
the hydrants for the purpose of flushlng gutters and sewers whenever the council 
shall deem It necessary for sanltary purposes, upon giving notice to the persons 
in charge of said waterworks; the city shall also hâve water free of charge for 
the flre department buildings, clty hall, and offices occupied for clty purposes, 
^or aU public schools of the city, for fifteen putilic watering places for man and 
beast, and also for one foimtain in each park and public ground, the jets of which 
shall not exceed in volume one-slxteenth (1-16) of an Inch orifice, and not to run 
to exceed six hours a day for eight months in the year, and shall aiso hâve water 
free of charge for the uses and purposes of the city cemetery; In considération 
for ail of which, the property of the City Water Company shall be, and the same 
Is hereby, exempted from municipal taxation during the full term for which thi» 
contract is exeeuted. 

"Sec. 12. The water rates to consumers shall not exceed two (2) cents per bar- 
rel of forty (40) gallons each. 

"Sec. 13. The city of Austin shall hâve the rlght to acquire by purchase, and 
become the sole owner of said waterworks, including ail grounds, machlnery, 
mains, pipes, buildings and property tliereto appertaining, at the expiration of 
ten (10) years, or at any time thereafter, upon giving one year's notice of such 
Intention, upon paying therefor lo owners thereof the value of sald property. 
to be ascertained by appraisal as follows, to wit: Sald city shall seloct one com- 
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IJÎetént person, and the owners of the works another, and the two (2) so selected 
shall seleet a, third, or, In case they cannot agrée upon sueh tliird pèrson, a 
thlrd person shall be appôlnted by the Judge of the district court of Travis coiin- 
ty, and the three men so determined upon shall appraise the value of said prop- 
erty, exclusive of franchise, at its then cash value, which appraisal shall be bind- 
ing upon both pai*tles as to the value thereof, and said city shall hâve the right 
to purchase and become the absolute owner of said works and property at such 
appraised value, which value shall not be less than the actual value of the 
Works at that time. In case thé city does not purchase and become the owner 
of said Works and property as aforesaid, at the expiration of twenty (20) years, 
then ail the rights and privilèges in thls contract granted to said City Water 
Company shall be extended to said company, its successors and assigns for a 
furtheP term of twenty (20) years thereafter, subject to the right of the city 
to puréhàse as aforesaid, and subject to ail the duties, liabilities, obligations and 
penalties herein provided for: provlded, however, that If, at the time of such 
purchase by the city, said works and franchise^ shall ba incumbered by mortgage 
or otherwlse, the said city shall assume and pay such liability as part of the ap- 
praised value as aforesaid made and ascertained. 

"Sec. 14. It Is hereby agreed by and between the City Water Company and 
the City bf Austin, that so much of the hydrant rental to be paid by the city of 
Austin under the provisions of this contract, as wiU fully pay the interest on ail 
outstanding bonds of the City Water Company, and ail bonds that may hereafter 
be issued by the said City Water Company, shall be paid to the holders of such 
bonds, through their trustée, at the times specifled in this contract for the pay- 
ment of such hydrant rental to said company, so long and until ail such bonds 
are fully paid and canceled, and the balance of the hydrant rental due f rom 
the city. shall be paid to the said City Water Company. It being understood that 
the hydrant rental which the city of Austin agrées to pay to tbe said company 
for flre protection, or so much of said amount as shall be necessary to pay the in- 
terest on stieh bonds, shall be set aslde and paid to the trustée of such bonds, 
and by him used exclusively and only for the payment of interest on such bonds 
whén and so long as the same shall become due and payable, but In no event 
shall the city of Austin pay to said trustée, for such interest, a sum greater than 
the amount agreed to be paid to the City Water Company. 

"Sec. 15. That the city of Austin agrées to prevent the use of water from such 
hydrant, by itself, citizens or corporations, except for the purposes specifled in 
thls contract. That the said city shall make ail ordinances, appropriations, etc., 
necessary to secure the City Water Company in the rights and privilèges granted 
In thls agreement, so long as the same may be in force. That either or both of 
the parties to this contract may be represented by officers, agents, assigns or 
successors, *ho may be legally authorized to act and represent them severally 
or jointly as authorized. Now, therefore, thèse présents witness, that the said 
party of the flrst part, for and In considération of the rights, privilèges and 
agreements herein specifled, hereby covferiants and agrées to and with the said 
party of the second part, by its président, M. D. Mather, that it will faithfuUy keep 
and abWe by the provisions of this contract and will faithfuUy and fully discharge, 
perform, fulfiU and carry out ail the duties, obligations, powers and ail other 
matters and things by It In said contract prûyided to be done and performed, and 
the said party of the second part on its part hereby covenants and agrées to, 
and with the said party of the flrst part, that it will faithfuUy keep and abide 
by the provisions of this contract and shall and will faithfuUy and fuUy dis- 
charge and perform, fulftU and carry ont the matters and things of every klnd 
whatsoeyer, by it in said contract provided to be done and performed. 

"Sec. 16. .411 previous contracts with the water company shall be void after 
the completion and acceptance of the waterworks as specifled in this contract. 

"Sec. 17. That the mayor of the city of Austin be and is hereby authorized 
and instructed, in behalf of the city of Austin, to sign a certain agreement made 
aijd entered into by and between the City Water Company of the city of Austin, 
through ïtf. I>. Mather, président of said City Water Company, and the city of 
AUstin, on this the 13tii day of AprU, A. D. 18S2, and the mayor of said city 
of Austin is hereby authorized, empowerèd and directed to carry out and enforce 
aU the provisions contained in said agreement. 

"Sec. 18. That this ordinance take eftect and be ta force from and after its 
passage. 
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"In witness whereof ^ we, M. D. Mather, président pf sald City Water Company, 
and W. A. Saylor, mayor of tlie city of Austin, hâve hereunto signed our names, 
wiih officiai letter affixed, using in one case a scroll for seai, and in ttie other 
tlie officiai seal of the city of Austin. 

"Done at tlie city of Austin, Texas, on this the 13th day of April, A. D. 18S2. 

"Passed April 11, 1882. Approved April 13, 1882." 

The recovery sought is for services rendered under the sixth, 
seventh, eighth, and elerenth sections of the foregoing contract. The 
défendant, the city of Austin, entered an appearance, and demurred 
generally to the pétition as insuflficient in law, and specially excepted 
to the said pétition on the following grounds: 

"(1) It is not alleged tlierein what offlcer or officers of said city entered into 
the alleged contract on its behalf, or under or by what authority said contract 
was n-.ade. (2) Said contract is not set out in such manner as td enable the 
court to understand ail the ternis and conditions thereof. (3) There are no aver- 
ments in (he pétition showing any liability on the part of défendant to pay the 
item of $1,250 for water furnished twenty-flve hydrants. (4) No facts are al- 
leged which' would authorize this court to render judgment in favor of plaintiff 
for the item of Ç3,369.33, alleged to be the amount assessed by défendant against 
the property of plaintitf as taxes due for the year 1896; and, further, because 
it does not appear from said pétition whether said taxes are assessed against 
the property of the City Water Company, of the Austin Water, Light & Power 
Company, or of the receiver individually. (5) Section 11 of said contract. In 
so far as the same attempts to' exempt the property of the City Water Company 
from taxatloh, was, at the date thereof, and Is now, wholly void, as said city had 
no power, under the constitution and laws of the state of Texas or its charter, 
to malœ Such exemption. (6) Said alleged contract is void because the same 
creatèd a monopoly. (7) Said contract is void because the same attempts to 
créa te a debt without at the same time making provision to create a sinking 
fund and to paj' interest thereon, and because there is no allégation in said péti- 
tion that, at the timè of said contract, défendant had under its control any fund» 
to meet the debt created by said contract. (8) It appears from said contract 
set oUt in said pétition that the plaintiff is entitled to be paid only out of the gên- 
erai revenue of défendant not otherwise appropriated, and there is no allégation 
that défendant had on hahd when this suit was brought, or at any time prior 
thereto, any money out of which plaintiff's claim could lawf ully be paid." 

The cause coming on to be heard, the circuit court overruled the gên- 
erai demurrer, and the first second, third, seventh, and eighth spécial 
exceptions, but sustained th- fourth, flfth, and sixth spécial demurrers; 
and thereupon, the plaintiff declining to amend, dismissed the action; 
to which ruling of the court the plaintiff took a bill of exceptions, and 
thereupon sued out this writ of error. 

W. M. Walton and T. W, Gregory, for plaintiff in error. 
Geo. F. Pendexter, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

FARDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The contract on which this action is based is a grant and privilège 
for a period of 20 years to the City Water Company to supply water to 
the city of Austin, and the inhabitants thereof, with the right of exten- 
sion under certain named contingencies. The grant is not in ternis an 
exclusive one, and, so far as the tonguage used is concerned, there is 
nothing to hinder the city of Austin from erecting other and competing 
Works, norfrom granting to others the right to use the streets, nor from 
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contracting with others for the furnishing of more water, as the needs 
of the city may require. It îs, very well settled that, in contracts with 
states or municipalities conferring powers, grants, or privilèges on 
private corporations affecting the gênerai rights and interests of the 
public, the grant or privilège must be clearly conferred, ail implica- 
tions, douhts, and ambiguities being resolved against the grant or 
privilège claimed. Eichmond, F. & P. R. Co. v. Louisa R. Co., 13 How. 
71, 81; Rica v. Railroad Co., 1 Blacli, 358, 880; Banlî v. Skelly, Id. 436, 
446; Stein v. Supply Co., 141 U. S. 67, 80, 11 Sup. Ct. 892. 

In the leading case of Eichmond, F. & P. R. Co. v. Louisa R. Co., 
supra, the proposition is thus stated : 

"This act contains the grant of certain privilèges by the public to a private cor- 
lîoration, and In a matter where the public interest is concerned; and the rule 
of construction in ail such cases is now fully established to be this: That any 
ambiguity in the tenus of the contract must operate against the corporation, 
and in favor of the public, and the corporation can claim nothing but what is 
clearly given by the act." 

In the late case of Stein v. Supply Co., supra, it is said: 

"If the contract under which the plaintifC claims was doubtful In its meaning, 
the resuit would not be diiïerent; for, while it is the rtuty of the courts not to 
defeat the intention of parties to a contract by a strained Interprétation of the 
words emplo.ved by them, it is a settled rule of construction that, 'in grants 
by the public, nothing passes by implication'; and 'if, on a fair reading of the 
instrument, rcasonable doubts arise as to the proper interprétation to be given 
to it, those doubts are to be solved in favor of the state; and, where it is sus- 
ceptible of two meanings, the one restricting and the other extending the powers 
of the corporation, that construction is to be adopted which works the least harm 
to the stale.' In re Binghamton Bridge, 3 Wall. 51, 75. Guided by this rule, 
in respect to which there le no différence of opinion in the courts of this country, 
we are forbidden to hold that a grant, under législative authority, of an ex- 
clusive privilège, for a term of years, of supplying a municipal corporation and 
Its people with water drawn by means of a System of waterworks from a par- 
ticular stream or river, prevents the state from granting to other persons the 
privilège of supplying, during the same period, the same corporation and people 
with water, drawn in like manner from a différent stream or river." 

A "monopoly," as understood in law, is deflned by Mr. Justice Story 
as "an exclusive right granted to a few of something which was before 
of common right," — citing 4 Bl. Oomm. 159; Bac. Abr. "Prérogative," 
F 4; and quoting Lord Colie in his Pleas of the Crown (3 In st. 181), 
to the effect that a monopoly is "an institution by the liing, by his grant, 
commission, or otherwise, to any persons or corporations, of or for the 
sole buying, selling, mailing, working, or using of everything, whereby 
any persons or corporations are sought to be restrained of any freedom 
or liberty they had before, or hindered in their lawf ul trade" ; and con- 
cluding that "it is not the case of a monopoly if the subjects had not 
the common right or liberty before to do the act, or possess or enjoy 
the privilège or franchise granted as a common right." Charles River 
Bridge v. Warren Bridge, 11 Pet. 419, 607. 

Of course, if the contract under considération is not exclusive, it can 
in no sensé be taken as a monopolyj and, even if it be an exclusive 
€ontract, it would seem that, under the définition of Mr. Justice Story, 
it cannot be considered as granting a monopoly in law. 

The case of New Orléans Gaslight Co. v. Louisiana Light & Heat- 
Producing & Manufacturing Co., 115 U. S. 650, 6 Sup. Ct. 252, arose 
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fromthe confiicting interests of two gas companies, fk^e older of which 
had been graated, in express terms, an exclusive privilège of supplying 
the city of New Orléans and tlie people thereof with gas, and the suit 
was to enjoin the junior company from building its works to compete 
with complainant's. Mr. Justice Harlan, the organ of the court in that 
case, uses language as foUows: 

"Législation of ttiat character is net liable to tlie objection that it is a mère 
monopoly, preventing citizens from engaging in an ordinary pursuit or business, 
open as of common right to ail, upon terms of equality; for the right to dig up 
the streets and other public ways of New Orléans, and place therein pipes and 
mains, for the distribution of gas for public and private use, is a franchise, the 
privilège of exercising ■which could only be granted by the state, or by the 
municipal government of that city acting under législative authority. Dill. Mun. 
Corp. (3d Ed.) § 691; State v. Cincinnati Gaslight & Coke Co., 18 Ohio St. 262. 
See, also, Boston v. Richardson, 13 Allen, 146. To the same effect is the déci- 
sion of the suprême court of Ixjuisiana in Orescent City Gaslight Co. v. New 
Orléans Gaslight Co., 27 La. Ann. 138, 147, in whlch it was said: 'The right 
to operate gasworks, and to illuminate a eity, is not an ancient or usual occu- 
pation of citizens generally. No one bas the right to dig up the streets, and 
lay down gas pipes, erect lamp posts, and carry on the business of lighting the 
streets and the houses of the city of New Orléans, without spécial authority 
from the sovereign. ït is a franchise belonging to the state, and, in the exer- 
cise of the police power, the state could cairy on the business itself or sélect 
one or several agents to do so.' * * * In Bridge Proprietors v. Hoboken 
Co., 1 Wall. 116, it was decided that a statute of New Jersey empowering cer- 
tain commissioners to contract for the building of a bridge over the Hacken- 
saek river, and providing, not only that the 'said contract should be valid on 
the parties contraeting as well as on the state of New Jersey,' but that it 
should not be lawful 'for any person or persons whatsoever to erect any other 
bridge over or across the said river for nlnety-nine years,' was a contract whose 
obligation could not be impaired by a law of the state. Mr. Justice Miller, de- 
livering the opinion of the court, after observing that the parties who built the 
bridges had the positive enactment of the législature, in the very statute which 
authorized the contract with them, that no other bridge should be built, and 
that the prohibition against the érection of other bridges was the necessary and 
only means of securing to them the benefit of their grant, said: 'Without this 
they would not hâve invested their money in building the bridges, which were 
then much needed, and which could not bave been built without some such 
security for a permanent and sufficient return for the capital so expended. On 
the faith of this enactment, they invested the money necessary to erect the 
bridges. Thèse acts and promises on the one side and the other are wanting 
ta no élément necessary to constitute a contract.' " 

And this from the Binghamton Bridge Case is quoted with approval : 

"The purposes to be attained are generally beyond the ability of individual 
enterprise, and can only be accomplished through the aid of associated wealth. 
This will not be risked unless privilèges are given and securities furnished in 
-an act of Incorporation. The wants of the public are often so imperative that 
a duty is Imposed on the government to provJde for them; and, as expérience 
has proved that a state should not directly attempt to do this, it is necessary 
to confer on others the faculty of doing what the sovereign power is unwUUng 
to undertake. The législature, therefore, says to public-spirited citizens: 'If 
you will embark, with your time, money, and sklll, in an enterprise which wiU 
accommodate the public necessities, we will grant to you, for a limited period, 
•or in perpetulty, privilèges that will justify the expenditure of your money and 
the employment of your time and sklll.' Such a grant is a contract, with mutual 
considérations, and justice and good poliey alike require that the protection of 
the law ehould be assured to it." 

In Charles River Bridge Co. v. Warren Bridge Co.. supra, we hâve 
the authority of Mr. Justice Story as follows: 
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"No Sound lawyer will, I présume, assert that the grant of a right to êrert à 
bridge over a navigable stream is a grant of a common right. Before such 
grant, had ail the citizens of the state a right to erect bridges over navigable 
çtveamsî, ,Pertainly they had not, and therefore the grant was no restriction 
of any côrômon right. It was nelther a monopoly, nor, in a légal sensé, had it 
any tendéiicy to a monopoly. It tooli from no citizen what he possessed before, 
and had no tendency to take It from him. It toolc, indeed, from the législature, 
the power of grjinting the same identical privilège or franchise to any other 
persons. But this made it no more a monopoly than the grant of the public 
stock or funds of a State for a val uable considération." 

There is a long line of cases that affirin the independence and free- 
dom of contracts like the one under considération from the objection 
that they are void because a Supposed monopoly is embodied in them, 
and many aife cited in the briefs;. but a revîew of them is ûot essential 
to illustrate our views, which are that the contract forming the basis 
of the plaintiff's action in this case cannot and ought not to be con- 
strued as in any just sensé granting an obnoxious exclusive privilège, 
or as granting to the City Water Company any monopoly tahibited 
either by public policy or by the provisioûs of the constitution of the 
state of Texas, -wherein it is declared that "perpetuities and monopolies 
are contrary'te the genius of free government, and should never be 
allowed." ' Or,dinarily, this wôuld be concluSive in this case; but we 
flnd that ,flv^',.years after thejpights in question were granted to the 
City Water .Company, under a gênerai state of the law that such con- 
tracts were iùerîtôrious and valid, and aftet the induced and necessary 
capital had beeh. invested, the works organized and aecepted by the city 
of Austin, andnegotiable bonds had been floated on the market, secnred 
by mortgage on the said works, with the direct consent of the city 
of Austin, as èvidenced by the provisions of the contract, the suprême 
court ôf the state of Texas in City of Brenham v. Brenham Water Co., 
67 Tex. 5i3, 4 8. W. 143, in dealing with a contract in ail material 
respects similar to the one involved in this case, held that, although no 
exclusive privilège was in terms granted, yet necessarily the effect of 
the contract Was to graàt çin exclusive privilège, and, further, that the 
contract thus necessarily granting an exclusive privilège was the grant- 
ing of a monopoly, in violation of the constitution of the state of Texas. 
The opinion^.flled in the case by the learned suprême court was very 
elàborate, ànd'purports to review the gênerai jurisprudence on the sub- 
ject; but for the reasons hereinbefore given, with ail respect, we are 
compelled to drffer from the reasoning and conclusion of the court. 

The court below appears to hâve foHoWed City of Brenhani v. Bren- 
ham Water, Co. in disposing of the présent case, and the question is 
thus presentM for our solution whether the décision of the suprême 
court of Tex^s deiclares a question of local policy, and présents a con- 
struction of the constitution of the state of Texas which the courts of 
the United States in similar cases are bound to follow. The gênerai 
rùle is declared in Claiborne Co. v. Brôoks, 111 U. S. 410, 4 Sup. Ct, 
489; Detrpit;,y. Osborne, 135 U. S. 492, 497-^99, 10 Sup. Ct. 1012; 
Flash V. Cônn, lOÔ U. S. 371, 3 Sup. Ct. 263; $nd in many others cited 
on the briefs. 

The précise question in this case appears to hâve received elàborate 
and caref ul considération in Burgess' v. Seligman, 107 D. S. 33, 2 Sup. 
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et. 10, where, àfter a reyiew of the authoritifes in a case where two dé- 
cisions of the Suprême court of the state of Missouri, construing a stat- 
ute of the state, had been rendered after rights under tlie statute had 
been acquired, the suprême court of the United States declared as 
follows: 

"We do not consider ourselves bouad to foUow the décision of the state coiirt 
in thls case. When the transactions in controversy occurred, and when the case 
was under the considération of the circuit court, no construction of the statute tiad 
been given by the state trlbunals contrary to that given by the circuit court. 
The fédéral courts hâve aa independent jurisdlction in the administration of 
state laws, co-ordinate wlth, and not subordinate to, that of the state courts, 
and are bound to exercise their own judgment as to the meaning and effeét of 
those laws. The existence of two co-ordinate jurisdictlons in the same terri- 
tory Is peculiar, and the results would be anomalous and inconvénient but for 
the exercise of mutual respect and déférence. Since the ordinary administra- 
tion of the law is carried on by the state courts, it necessarlly happens that by 
the course of their décisions certain rules are established whlch become rules 
Of property and action In the state, and hâve ail the effect of law, and whlch it 
wonld be wrong to disturb, This is especially true wlth regard to the law Of 
real estate and the construction of state constitutions and statutes. Such estab- 
lished rules are always regarded by the fédéral courts, no less than by the state 
courts themselves, as authoritative déclarations of what the law is. But, where 
the law has not been thus settled, It is the right and duty of the fédéral courts 
to exercise their own judgment, as they also always do in référence to the doc- 
trines of commercial law and gênerai jurisprudence. So when contracta and 
transactions hâve l>een entered into, and rights hâve accrued thereon under a 
particular state of the décisions, or when there has been no décision, of the state 
trlbunals, the fédéral courts properly claim the right to adopt their own inter- 
prétation of the law applicable to the case, although a différent interprétation 
may be adopted by the state courts after such rights hâve accrued." 

Applying the principles thus declared in Burgess v. Seligman, suprà, 
— which, by the way has never been questioned in the suprême court,-^ 
we conclude that, for the purposes of this case, the décision in Gity of 
Brenham v. Brenham Water Oo., supra, should not control our décision 
in the présent case. 

The fourth and fifth spécial exceptions, the ruling on which is as- 
signed as error, relate to the item for $3,369.33, claimed as follows: 

"To water for llushing the gutters, for fire buildings, dty hall and office, pub- 
lic schools, fifteen public watering troughs, city cemetery, for the year ending 
December 31, 1896, amounting to the company's municipal tax for same year. 
Value of plant as appraised by the city's equalization board, $190,000; rate of 
taxation, $1.77%, as per section 11 of eontract." 

In regard to this item the pétition sets out : 

"That under and by the terms of section 11 of the sald eontract it was mutu- 
ally agreed and understood and contracted between the parties to said eontract 
that the furnishment of water by the said water company to the sald city of 
Austln (for the several purposes named in the item above), year by year, the 
sald City Water Company should be compensated therefor In a sum equal to 
the amount of taxes that might, from year to year, be, and which were, year 
by year, assessable agalnst the worlis, property, and plant of said City Water 
Company, by said city of Austln, according to its yearly rate of taxation. That 
up to January 3, 1893, It was the custom, habit, practice, and dealing between 
the City Water Company until 1887, and from thence to the flrst date just above, 
to pass accounts under section 11 of eontract, on the first of the year, yearly 
receipted,— that is to say, the said compauies successively would tender their 
checli for cash for the sum of taxes due from City Water Company to défend- 
ant, and défendant would tender its warrant baclc for an equal sum as pay- 
aient for water under said section 11; thus each party in good (faith) construing 
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and faWy complylng with the terms of saJd section accordlng to Us true Intent, 
purpose, and meaning on this subject-matter; but that défendant city, In viola- 
tion of sald section 11 of said contract, is seeklng to collect taxes from plaintiff 
agalnst the waterworks plant and fixtures (entirely exclusive of electrJcal«appli- 
ances and plant), the sum of S3,369.33, and has refused to pay for said water 
under section 11, or to allow an offset, the agreed contract priée, under the 
terms, arrangements, and agreements set out in said section 11 and practiced 
up to January 1, 1893. That plaintifC in ail things fully complieQ with Its con- 
tract, including section 11, for furnishing water ready for réception and use on 
the water contract to be furnished, and Is therefore entitled to recover," etc. 

The exceptions are, in effect, that section 11 is an exemption of the 
property of the water company from taxation, which is contrarj to and 
not allôwed by law; and, further, that the allégations of the pétition 
are not sufiicient to warrant a recovery, even if otherwise a recovery 
could be had. The second view of the exception is unimportant, for, 
if a recovery can be had under section 11, the pleadings can be amended, 
if they are not sufïïcient as they are. We do not construe the contract 
as granting an exemption from taxation. "Exemption" means free 
from liability, from duty, from service. It is a grâce, a favor, an im- 
munity; taken ont from under the gênerai rule, not to be like others 
who are not exempt; to receive, and not make a return. This being 
the meaning of the term, the transaction presented in section 11 is not 
an exemption from taxation. The city needed the water for the several 
purposes nàmed. To supply it required time, expense, and labor. 
Thèse things were of value. The taxes to be levied were to be légal 
obligations for money. The obligations were of value. On a com- 
paring of values, the parties being compétent to contract, it was con- 
cluded that the values were equal, and the one should be offset by the 
other. There is no claim that the one value was not as great as the 
other. No imposition on the one hand, nor favoritism on the other, 
can be inferred. 

In Grant v. City of Davenport, 36 lowa, 405, 406, it is said: 

"The last clause of section 12 of the ordinance pro vides: 'And in considéra- 
tion of the foregoing provisions, the said company during the term of twenty- 
five years shall be exempt from municipal taxation on the franchise hereby 
granted, and ail property owned by said company and actually required for 
the economieal management of the works aforesaid.' This portion of the ordi- 
nance, it is elaimed, is violative of the constitution, which déclares that the prop- 
erty of corporations shall be liable to taxation the same as Individuals. If we 
placed the same construction upon the ordinance as the counsel for appellants 
scem to, v.-e should probably conclude with him in his légal positions and con- 
clusions thereon. But it seems to us that, when the whole ordinance is con- 
strued together, it does not amount to an exemption from taxation. It, in efCect, 
applies the taxes as they would otherwise become due in part payment or in 
part considération of the water rent. The city pays the amount of money specl- 
fied and the taxes on the franchise, and the property required for the manage- 
ment of the Works, as water rent. It might hâve required the payment of the 
taxes, and then returned the amount as part pay for water rent. The manner 
of doing it cannot defeat the power to do It." 

The différence between the ordinance thus considered and the one 
hère is that one used the words "shall be exempt," while this provides 
that the freedom from taxes shall be in "considération" for water used 
for the varions purposes named. See Portland v. Water Co., 67 Me. 
135, 137; niinois Cent. R. Co. v. McLean Co., 17 111. 291; Illinois 
Trust & Sav. Bank v. City of Arkansas, 22 C. C. A. 171, 76 Fed. 271. 
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Even if section 11 sliould be construed as granting an exemption 
from taxation, and therefore void, the contract is not necessarily and 
tliereby void, and for water actually furnished by the City Water Com- 
pany, under section 11, a recovery may be had on a quantum valebant. 
The judgment of the circuit court is reversed, and the case remanded, 
with instructions to overrule the gênerai demurrer and spécial excep- 
tions to the plaintiff's pétition, and thereafter proceed according 
to law and in confonnity with the riews herein expressed. 



MISSOURI, K. & T. RY. CO. v. TTJBLBY. 

(Circuit Court of Appeals, Eighth Circuit. January 3, 1898.) 

No. 886. 

Cabbieks — Depective Platform— Contributory Négligence. 

At an unimportant way station, where défendant had no dépôt, and sold 
no tickets, it maiutained a platform for the sole purpose of ingress and 
egress to and from the cars. It was about 8 feet wide and 80 yards in 
length. The track was on the east side, where the platform was about 4 feet 
high, and not protected by railing, and no lights were maintained. Plain- 
tlff, a stranger in the neighborhood, and unfamiliar with the platform, came 
to the station on a dark night, to take passage on a train. She went iipon 
the platform from the west side, and, supposing It was the same height 
on the east side, and intending to sit down upon the edge of it, she stepped off 
in the darkness, and was injured. HOd, that she was guilty of contributory 
negUgence. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

Clilïord L. Jackson, for plaintiff la error. 
R. Sarlls, for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is an action to recover damages for 
Personal injuries, and arises on the following state of facts: At South 
McAlester, in the Indian Territory, the défendant railway company, 
plaintiff in error, maintained a platform for the use of passengers. The 
village then was smaU, and the travel at that point so little that it did 
not, in the judgment of the company, justify the érection of a dépôt 
building, or the keeping of a station agent. No tickets were sold, and 
through trains did not even stop there. The railroad track at this plat- 
form ran north and south. No railing was plaeed around the platform, 
and no lights were maintained there by the company. The plaintiff, 
accompanied by her sister, came to this platform on the night of Janu- 
ary 30, 1892, to take passage on the south-bound train, due at 12 o'clock. 
The following are the spécifie allégations of the pétition descriptive of 
the accident: 

"That It was misting rain, and very dark, and, not being acquainted with said 

platform and surroundings, and not knowing its manner of construction, being 

a stranger in said town, and not being able to see the ground from the edge 

of the platform, and believing the platform to be the same élévation from the 
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ground on,the east side as, It was on the west side, whe:^ she approacjied the 
s'ame, she stepped off of the eàst side of the platform with thé Intention of sit- 
ting down on the edge of the same, and fell, and was seriously injùfed. * • * 
That said platform is about eight feet wide, nearly level with the tracli on the 
west side, and about four feet hlgh on the east side, where the plaintiff fell 
off the same, and extended at the time of said injury from the crossing of the 
Choetaw Eallway to wlthln' about flfty feet of the Street or road crossing in 
said town, a distance of about eighty yards, and was very high from the ground 
on the norlh end. That there were no steps to said platform. ïhat the only 
practically accessible .way of getting upon the same was to approacb it from the 
west side. • • • ïhat there was no raUing on said platform, nor light at 
or about said platform or station, nor watchman or other person to guide or give 
warning, nor any provision whatever for her guidance and safety, or to enable 
her to see or linow the danger and prevent her injury." 

On this pétition plaintiiff recovered Judgment in the trial court, which 
judgment was afBrmed, after a remittitur, by the court of appeals in 
the Indian Territory, from which judgment the railway company haa 
sued out a writ of error to this court. 37 S. W. 52. 

No cause of action is predicable of such state of facts, for the obvi- 
ous reason that it discloses the most palpable contributôry négligence 
on the part of plaintifif. The substantive effect of the statement is 
that a étranger, unfamiliar with the surroundings of the platform, with- 
out lights or a guide, knowing it was not guarded by railing, when it 
was "misting rain, and very dark," purposely went to the edge of the 
platform, unfamiliar to her, to sit down on its edge; and without in- 
quiry, or any precautionary examination, stepped off in the darkness 
of the night, on the bare assumption that the ground was, as where she 
entered upon the platform, level with the platform. To permit a re- 
covery on such facts would be to annihilate the established doctrine of 
contributôry négligence. As said by Mr. Justice Field in Littie y. 
Hackett, 116 U. S. 371, 6 Sup. Ct. 391: 

"That one cannot reeover damages for an injury to the commission of which 
he has directly contributed, is a rule of established law, and a principle of com- 
mon ' justice. And it matters not whether that contribution : cdhsists in his par- 
ticipation in the direct cause of the injury, or in his omission of duties, which, 
if performed, would hâve prevented it. If his fault, whether by omission or 
commission, has been the proximate cause of the injury, he is without remedy 
against one also in the wrong." 

While the ground of recovery can be no other nor broader than that 
alleged in the pétition, the plaintiff's testimony does not cure the fatal 
inflrmity of this pétition. While waiting for the arrivai of the train, 
her sister, who had with her two chiidren, sat down on the edge of the 
platform, taking one of the smaller chiidren in her lap. The plaintiff's 
testimony, id this connection, in chief, was asfollows: 

"Went right over to the platform, and sister and two chiidren went over, and 
I did not notice her, and she sat down, and I thought she had stepped ofC and 
sat back, and I thought I Was going to step on the ground and set bacli, and I 
was positive I seen the ground and was going to step on It, and when I stepped 
I went down abput four feet." 

On cross-examination she stated: 

"We went to the platform, sister and I and two chiidren. My sister sat down 
on the platform, and shoved her feet off, and tooli her boy in her arnis, and the 
littie girl aslsed if I would not sit down and take her. She was cold. The train 
was late, and I turued around, and saw sister settlng there, and I thought she 
bad stepped ofî and set down, and I looked and thought I could see that I could 
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step ofl the slde and set baek on the platform. Looked down, and thought I 
coulcl step dowa and set back; and when I stepped down I just went on." 

Considering the entire statement, it is made manifest that the plain- 
tiff was not induced to take the step she did into darlmess, following 
the example of her sister, as she evidently sought to hâve the jury 
believe, because in the same connection, she described the manner in 
which her sister reached a sitting posture on the edge of the platform, 
"My sister sat down on the edge of the platform, and shoved her feet 
off." Why should her sister shove her feet off of the platform af ter sit- 
ting down, if it was level with the ground? The very method adopted 
by her sister was unmistakable admonition to a sane person — Pirst, 
that the locality of the ground was not level with the platform; and, 
second, that by shoving her feet ofif they must hâve descended beiow. 
This shûuld, in addition to the darkness of the night, and the unfa- 
miliarity with the situation, hâve excited especial attention and précau- 
tion. But in a misting rain, and very dark, with no other précaution 
than a look of the eye, and without imitating the action of her sister, 
she stepped off into air, This was so reckless as to. admit of no two 
opinions among reasonàble men as to its négligent character. The 
platform, manifest to any person, was built for the sole purpose of in- 
gress to and egress from the cars. Its edge was not desigsed for a 
place for passengers to go in the nighttime and sit upon. The plain- 
tiff was not invitêd by' anythhig naturally or incidentally connected 
with the. use of the platform to so undertake to sit down on its edge. 
The accident was in no degree probably incident to the taking of pas- 
sage on defendant's train. Such use of the edge of the platform, on a 
very dark night, was so disconnected and remote from the purpose of its 
construction as to preclude any possible admissible relation between 
the imputed neglect of the défendant to barricade the sides of or to light 
the platform, and an accident resulting as this did. 

No parallel to this action is f ound in any recognized authorities. The 
case of Railway Co. y.,Neiswanger (Kan. Sup.) 21 Pac. 582, principally 
relied upon by the cohrt below, is not entirely this case, in that the 
plaintiff there did not purposely undertake to sit down on the edge of 
the platform, knowing that it was not protected, but undertook, under 
imperative necessity, to pass from the platform to seek permissible con- 
cealment, under circumstances that did not admit of deliberate move- 
ment. The exonération from contributory négligence in that case was 
extrême, and ought not to be extended, lest its application should lead 
to a practical establishment of the doctrine that a railroad company is 
to be treated as an absolute insurer of the saf ety of passengers waiting 
about its platform, however eccentric and thoughtless in their strolling 
movements. We prefer the better sustained rule recognized in Forsyth 
V. RaU'i*6ad Co., 103 MaSs. 570; Reed v. Eailroad Co., 84 Va. 231, 4 S! E. 
587; Bennett v. Eailway Co., 57 Conn. 422, 18 Atl. 668; Railway Co. 
V. Hodgës (Tex. Civ. App.) 24 S. W. 563; Chewning v. Railway CJo. 
(Ala.) 14 South. 204. Thèse cases support the rule that, although a 
railway company may be guilty of some négligence in not providing 
sufficient lights or railings about its platform, yet when thèse deflcien- 
cies are known, or are obvions to the passenger, and notwithstanding 
he seesi fit voluntarily, mthout invitation from the company, and for 
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Hs mère convenîence, to undertake to pass over the edge of the platform, 
without knowledge of its élévation, the law will not excuse Ms négli- 
gence in taking no other précaution tlian a casual look when the night is 
so dark as to deceive the eye in appearances. The passenger ought 
not to cast the conséquences resulting immediately from his own reckless 
impulse upon the railway company for not fencing or patrolling its plat- 
form, or fiooding the ground around it with artificial lights. 

As no cause of action is stated in the pétition or established by the 
évidence, the instruction asked by the défendant at the close of the évi- 
dence, direeting a verdict for défendant, should hâve been given. It is 
not necessary, therefore, to discuss other alleged errors in this recoi*d. 
The judgment herein of the court of appeals in the Indian Territory, as 
also that of the trial court, is reversed, and the cause is remanded to 
the United States court for the Northern district in the Indian Territory 
for further proceedings in conformity with this opinion. 



JAEDICKH et al. V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.) 

No. 937. 

1. ACOODNTS AND COMPENSATION OF PoSTiMASTERS— AdtHOKITY DP POSTMASTER 

General. 

Act June 17, 1878, autliorizing tlie postmaster gênerai in his discré- 
tion, when satisfled tliat a postmaster bas made a false return of business, 
to withhold commissions on sueh returns, "and to allow any compensation 
that under the circumstances he may deem reasonable," applies only to post- 
masters whose accounts are pending and unsettled, and gives the postmaster 
gênerai no authority to make an order reducing the compensation of a post- 
master after his accounts hâve been settied and allowed, and long after his 
term of service has expired. 

2. Samb— Postmastek's Bond. 

The légal efifect of a postmaster's bond Is that he and his sureties will pay 
the actual loss which the government may sustain by any failure to discharge 
his dutles falthfully; and, in an action thereon, an order made by the 
postmaster gênerai for withholding commissions and fising compensation, 
under Act June 17, 1878, is but prima facie évidence of the amount of the 
government's loss, whIch, nevertheiess, is open to Investigation and proof. 

In Error to the District Court of the United States for the District 
of Kansaa. 

This was an action by the United States against August Jaedicke and 
others, sureties on his olHcial bond as a postmaster, to reeover money al- 
leged to be due. There was a verdict and judgment for the plaintiff, 
and the défendants brought error. 

David Overmyer (Eugène Hagan, on the brief), for plaintiffs in error. 
I. E. Lambert, for the United States. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBOKN, Circuit Judge. August Jaedicke, one of the plaintiffs 
in error, was the postmaster of the United States at Hanover, in the 
state of Kansas, from May 21, 1889, until April 11, 1892, when he re- 
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signed. The other plaintiffs in error were the sureties on Ms bond. 
On April 19, 1893, the United States bi-ought an action on this bond, 
and after a jury trial obtained a judgment for $581.05, which this writ 
of error was sued ont to reverse. Jaedieke was a postmaster of the 
fourth class, and during his term of service his compensation consisted 
of box rents collected and certain commissions on postage stamps can- 
celed upon matter actually mailed at his ofiQce. He made quarterly, 
returns during his term of office, and his accounts were flnally allowed 
and settled, and a balance of $76.30 veas paid to him upon this final set- 
tlement, on August 30, 1893. On February 7, 1894, the postmaster 
gênerai made this order: 

"Postoffice Department— Office of the Postmaster General. 

"Washington, D. C, February 7, 1894. 

"Order No. 37. Being satisfled that August Jaedieke, late postmaster at Han- 
over, Washington Co., Kansas, has made false returns of business in the post- 
ofBce at said place during the period from May 21, 1889, to March 31, 1892, 
thereby increasing his compensation beyond the amount he would justly hâve 
been entltled to hâve by law; now. In the exercise of the discrétion conferred 
by the act of congress entitled 'An act making appropriations for the service of 
the postofflce department for the fiscal year ended June 30, 1879, and for other 
purposes,' approved June 17, 1878 (section 1, c. 259, p. 186, Supp. Rev. St.), I 
hereby withhold commissions on the returns aforesaid, and allow as compensa- 
tion (in place of such commissions and in addition to box rents and commissions 
on sales of waste paper, twine, etc.), deemed by me under the circumstances to 
be reasonable, during the period aforesaid, at the rate of $145 a quarter from 
May 21, 1889, to March 31, 1892, and the auditor Is requested to adjust his 
accounts accordingly. 

"[Seal.] W. S. Bissell, Postmaster General." 

The auditor complied with the order, and readjusted the accounts 
of Jaedieke for the entire term of his office on the basis prescribed 
thereby. The resuit of this restatement of his accounts was to bring 
him into debt to the government in the sum of $527.49. There was no 
controversy over the facts we hâve recited, but the évidence was contra- 
dictory as to the falsification of the returns and as to the amount of loss 
which the government had sustained thereby, if there was any falsifica- 
tion. The theory of the action was not that the government was en- 
titled to recover upon the bond the amount which it had actually lost 
through the delinquency of the postmaster, but that it was entitled to 
recover the amount of $527.49 and interest, upon the adjudication and 
order of the postmaster gênerai, regardless of the loss it actually sus- 
tained. There are many errors assigned, but the vital one is that this 
theory was wrong, and that the court, which adopted it, erred when it 
instructed the jury as foUows: 

"If Mr. Jaedieke did make false returns with a view to tacrease his compensa- 
tion, then the postmaster gênerai had the right to take the action he did in this 
case, and fix the compensation of the défendant August Jaedieke. So you hâve 
to détermine, gentlemen of the jury, that fact, from the évidence in this case. 
Were thèse returns made by Mr. Jaedieke correct and true? If so, then he Is 
entitled to a verdict In h^s favor. If you flnd, however, that he made false' 
returns, with the purpose of Increasing his compensation, then the postmaster 
gênerai, upon being satisfled of that fact, had the right to fix the compensation 
which he did in this case, and the government is entltled to a verdict for the 
amount that it claims. You do not hâve to go into and take an aecurate account 
between the government and the défendant August Jaedieke, and strike a bal- 
ance; but you do hâve to go into the évidence far enough to ascertain the one 
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Tact, Wliethec^or not thls défendant maâe faîse returns of his business. Tou 
do not hâve to run his acconnts through.lf you flnd he made false returns, to 
ascertaln whether the government: was defrauded out of the flve hnndred and 
odd doUarR; but if he made false returns of his business, wlth the intention of 
increasing his compensation, then the postmaster gênerai had the right to act, 
and his action is justifled by law, and we are not hère to question It." 

The acts of congress which are worthy of considération in determin- 
ing the soundness of this instruction are : 

"The slxth audltor shall recelve ail accounts arising In the postofHce depart- 
ment, of relative thereto, wlth the voucherg necessary to a correct adjustment 
thereof, and shall audit and settle the same and certify the balances thereon to- 
the postmaster gênerai. He shall keep and préserve ail accounts and vouchers 
after settlement. He shall close, the account of the department quarterly,, and 
transmit to the secretary of the tréasiiry quarterly statements of Its receipts^and 
expenaitures. • * ♦" Xet March 3; 1875, c. 128, § 4 (18 Stat. 343); Kev. St. 
§ 277, Subd. 7, p. 47. : i 

"That In any case -where the postmaster gênerai shall be satisfied that a post- 
master hâs made a false return of business, it shaU be wlthin his discrétion to 
withhold commissions on such returns, and to allow any compensation that under 
the eircumstances he mày deem reasouable." Act June 17, 1878 (20 Stat. 140, 
141); Supp. Eev. St. p. 186, c. 259, i 1. 

"That the postmaster gênerai shall make ail orders relative to the salaries of 
postmàsters; and any change tnade in such salaries shaill not take elfect until 
the first day of the quarter next foUowing the order; and the auditor shall be 
notifled of .any and ail changes of salaries." Act March 3,> 1883, c. 142, § 3 (22 
Stat- 602); Supp. Eev. St. § 3, p. 419. . 

Under the act of 1878 the postmaster generali tnade an ex parte order 
in this case 21 months after the term of oflSce of this postmaster had 
expired, and five months after his account had been finally settled and 
its balance paid, by which he changed his compensation for the en tire 
term of his office, and thereby created an indebtedness of $527.49 from 
Mm to the government. On the trial, the court instructed the jury that 
upon this order the United States could recover the amount of this in- 
debtedness if tl^e postmaster had falsifled his accounts in any amount, 
and that the amount of loss which the government had sustained by the 
falsification was not open for their considération. If thèse rulings are 
right, the postmaster gênerai may change the compensation of any man 
who has been a postmaster at any time since the foundation of this 
government, and has falsifled his accounts in the smallest amount, may 
thereby create an indebtedness from him to the government for such 
an amount as he deems proper, regardless of the sum which the govern- 
ment has lost by his delinquency, and his order in the premises will be 
conclusivç of its propriety and of the amount which the United States 
may recover in an action upon the ex-postmaster's bond, if the jury find 
that any of his accounts hâve been falsifled in the least degree. The 
statement of such a proposition is its réfutation. It rests upon an 
entire mîsconoeption of the scope and effect of the act of June 17, 1878. 
The pofe^master gênerai has jurisdiction over, and authority to settle 
and , ré^^just, the accounts of ppstmasters; but citizens who hâve 
ceased to be postmàsters, and whose accounts hâve aiready been flnally 
adjusted and settled, do not fall wlthin his jurisdiction for trial and pun- 
ishment without notice or hea.ring. Hie object bf the act of 1878 was 
to enable the postmaster gênerai to exercise his discrétion in allowing 
compensation to, and withholding commissions from, postmàsters wh* 
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had fateiâed their returns, and whose accounts were still pending and 
unadjusted in his office. Its purpose was to facilita te tbe adjustment 
of pending accounts, net to grànt the power to create indebtedness and 
manufacture évidence against citizens who were net within the jurisdic- 
tion of the department. The terms of the act are apt and fitting to 
accomplish this purpose, but they go no further. The only authority 
which they vest in the postmaster gênerai is "to /Withhold commissions 
on such [falsified] returns and to allow any compensation that uhder 
the circumstances he may deem reasonahle." By its very terms this 
power could be exercised only when the accounts of the postmaster were 
pending and unsettled, because then only would there be commissions 
to withhold or compensation to allow. In the case of an account that 
had beën settled and closed, like that of the plaintiff in error, the post- 
master gênerai eau withhold no commissions, because he has noue to 
withhold, and his act allowing compensation is an idle ceremony, be- 
cause ail the compensation has been allowed and has been paid. Any 
other construction would give to the postmaster gênerai the power to 
make rétroactive orders changing the amount of liability of ex-post- 
masters to the government without notice or hearing. An interpréta- 
tion which gives to a law, an order of a department, or a décision of a 
court the vicions efïect of rétrospective action should always be care- 
fuUy avoided. Shreve v. Cheesman, 32 U. S. App. 676, 689, 16 C. C. 
A. 413, 417, and 69 Fed. 785, 792; Bank v. Reithmann, 49 U. S. App. 
144, 25 C. C. A. 101, and 79 Fed. 582. The act of March 3, 1883 
(Supp. Rev. St. § 3, p. 419), provides that changes in the salaries of 
postmasters shall not take effect until the flrst day of the quarter next 
f ollowing the date of the order making them. It may be that a proper 
order of adjustment of the pending accounts of a postmaster under 
the act of 1878 would not fall under the ban of this act of 1883, but it 
is a striking illustration of the policy of congress to prevent, whenever 
it is possible, rétroactive laws, décisions, or orders. Yet in the case in 
hand the order of the postmaster gênerai changed the compensation 
and fixed the salary of this postmaster for the en tire term of his service 
21 months after that term had expired. We hâve searched the act 
of 1878 in vain for the grant of any power to the postmaster gênerai 
to either change the salary or fix the compensation of an ex-postmaster 
after his accounts hâve been flnally settled, or to détermine, in his dis- 
crétion, what amount the government shall recover on account of the 
falsification of his accounts. The order of February 7, 1894, on which 
this action was based, was made in a case beyond the jurisdiction of 
the post-ofBce department, and was without authority and void. 

Again, if this order had been made in a case within the jurisdiction 
of the department, neither the order itself, nor the account of the 
auditor based upon it, would hâve been conclusive évidence of the 
amount which the government was entitled to recover upon this bond. 
The légal effect of the bond was not that the principal and his sureties 
would pay such an amount as the postmaster gênerai might, in his 
discrétion, name, or such an amount as the sixth auditor of the treas- 
ury might find to be due from Mr. Jaedicke, if he faUed to discharge his 
duties faithfully. It was that they would pay the actual loss which 
the government sustained by such a failure. The order of the post- 



376 85 FEDERAL REPORTER. 

master gênerai, and the account of the sixth auditor based upon it, 
could not make that loss larger or smaller. Af ter the falsification was 
established, the question was, how much has the govemment lost by 
it? That question was to be answered by a considération of ail the 
compétent évidence upon the subject. U. S. v. Patrick, 36 U. S. App. 
645, 656, 20 C. C. A. 11, 17, 18, and 73 Fed. 800, 806. If the post- 
master gênerai had had the power to make the order of February 7, 
1894, that order, and the account based upon it, would undoubtedly 
hâve been prima facie évidence of the amount of the government's loss. 
But the instruction given to the jury that they were conclusive upon 
that question, and that the extent of the loss was not open for their con- 
sidération, would hâve been error even in that event. U. S. v. Dumas, 
149 U. S. 278, 284, 13 Sup. Ct. 872; U. S, v. Eckford's Ex'rs, 1 How. 
250; U. S. V. Hodge, 13 How. 478; Soûle v. U. S., 100 U. S. 8, 11. The 
errors to which we hâve referred are fatal to the judgment and to the 
theory upon which this action is based. The judgment below is re- 
versed, and the cause remanded, with directions to grant a new trial. 



WILLIAMS V. AMBEIOAN NAT. BANK OF ARKANSAS CITY, KAN., et al. 

(Circuit Court of Appeals, EigMh Circuit. February 7, 1898.) 

No. 920. 

1. Cehtipicate op Stock in National Bank— Evidence of Puepose of Issue. 

A oertiflcate of stock in a national banls, thougli In due form, may be sliown 
aliunde to hâve been issued to tlie apparent stockholder solely as collatéral 
securlty for money loaned. 

2, Action Against Bank — Ultba Vires as Défense. 

It is no défense to an action against a national bank for money had and 
received that the collatéral securlty it gave to plaintiff was issued without 
authorlty of law. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

The plaintiff In error, a citizen of the state of Texas, brought an action against 
the American National Bank of Arkansas City, Kan., and the receîver tbereof, 
to recover the sum of ^28,250, alleged to be owlng to her by said bank on con- 
tract. The pétition allèges that on the 15th day of April, 1890, the défendant 
bank, through its président and cashier, entered into a verbal eontract with her 
by which ehe loaned the bank the sum of $28,250 on the promise of the bank 
to pay her Interest at the rate of 12 per cent, per annum, payable semianuually, 
and further agreeing that it would pay to her the money so loaned upon 30 
days' notice; that in pursuance of sald agreement the bank took and used her 
money, and afterwards paid interest thereon at the rate of 12 per cent, per 
annum up to the 15th day of Oetober, 1890; that on the 8th day of December, 
1890, she made demand for payment, which was refused, and that on the 9th 
day of December, 1890, the bank was insolvent, whereupon the comptroller of 
the currency placed said bank in the hands of a receîver, and the receiver, on 
demand, failed and refused to pay to her said money. 

The answer interposed the défenses that the offlcers of the bank were without 
authority to make the eontract claimed by plaintiff; and, second, that the trans- 
action was a purchase of stock of the bank by the plaintiff, taken in payment 
of money placed on deposit by her with the bank, for which purchase the bank 
Issued and delivered to her a certifleate of stock. The answer also interposed a 
counterclaim against the plaintiff as a stockholder In sald bank for an assess- 
ment of 75 per cent., authorized by the comptroller of the currency. This 



WILLIAMS V. AMERICAN NAT. BANK. 377 

counterclalm was abandoned în the court below. The reply alleged that the stock 
in question was taken and held by the plaintif! as collatéral security for the 
said sum of money sued for, and that said stock was not registered on the books 
of the bank in ber name with her knowledge or consent. 

The trial was had before a jury. The plalntifE's évidence tended to establish 
that prior to her marriage she was a school teacher in the state of Texas. That 
she accumulated some money, which was invested in real estate in the city of 
Austin, Tex., and which proved profitable. Her husband, who was a dealer 
in cattle, induced her to sell her land, and Invest the proceeds In cattle, which 
investments largely added to her profits. Spéculations in cattle brought her 
husband to Arkansas City, Kan., where she followed him in 1889. The proceeds 
of sales of cattle belonging to her she deposited, from time to time, in the de- 
fendant bank, until, about January, 1890, her deposits amounted to the sum in 
controversy. Prior to the arrangement in controversy the bank was paying her 
on stated balances of said deposits 10 per cent, interest per annum. That about 
the Ist of January, 1890, the eashier of the bank, knowing its embarrassed con- 
dition, to induee her to let her money remain with the bank, persuaded her to 
believe that a certiiîcate of stock in the bank would be a better security for the 
money than a certiflcate of deposit; and that the bank would pay her 12 per 
cent. Interest per annum thereafter on her money. That at first she demurred 
to this proposai, stating to the eashier that she was liable at any time to leave 
that place to rejoin her husband in Texas, and when she should go she desired 
to withdraw her money from the bank. Thereupon the bank offlcers assured 
her that they would pay her 12 per cent, interest thereon, and pay over to her 
the principal at any time on 30 days' notice. That she took the certiiîcate of 
stock as security to the extent of 250 shares, representing $100 per share, aggre- 
gating $25,000 of stock, and the remainder was made up on the statement of 
the eashier of a surplus on hand upon said shares of $2,650, and a reserve fund 
of $600. Thereafter the bank Issued to her the certiflcate of stock, expressing 
on its face that it was for her separate use, and the bank thereafter made pay- 
ment to her of interest at the rate of 12 per cent, per annum. Her testimony f ur- 
ther tended to show that she was quite unfamiliar with such business transac- 
tions, that the ofBeers of the bank commanded her fuUest confidence, and she 
relied Implicitly upon their advice and suggestions in the matter. Her testi- 
mony further was that, when she dem.anded of the bank her money in the fol- 
lowlng December, the président of the bank, in further récognition of her right 
to the money in the bank, and to appease her, turned over to her as additional 
collatéral security certain shares of stock owned by Mm in another private cor- 
poration at Arkansas City, On cross-examination the défendant was indulged 
by the court to put in évidence some letters written to the bank (and perhaps to 
other parties) by the plaintifC, which tended to show some conflict with state- 
ments made in her oral testimony. On the trial in chief she ofCered as a wlt- 
ness one G. L. McCluney, who was présent In the bank at the time of the alleged 
arrangement between the plaintifC and the eashier of the bank. The offer made 
was to show by this witness that he heard the conversation, and to corroborate 
her testimony in respect thereof. On objection of défendant, his testimony was 
excluded. At the conclusion of plaintiiï's testimony the court, on motion of 
défendant, înstructed the jury to return a verdict for défendant, which was done, 
and judgment entered for défendant. 

W. E. Stanley, R. E. Vermilion, J. C. PoUock, and J. T. Lafferty, 
for plaintifl in errer. 

Samuel R. Peters (J. 0. Nicholson, on the brief), for défendants in 
error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 

District Judge. 

PHILIPS, District Judge, after stating the case as above, deliv- 
€red the opinion of the court. 

It must be assumed from the argument of counsel that the circuit 
court regarded the certiflcate of stocli issued to the plaintifE in the 
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nature of a writtencôntract bétweenthe parties, thé terms of which 
coujd Qot;.be ¥^.i;ied, oor the légal effectthereof avoided, by paroi 
testimony; and that plaintiff was estopped from controverting its 
apparent charaeter as establisMng her status as a stockholder in the 
bank. On no other theory is it apparent why the learned judge who 
heard this case directed the verdict for défendant. Evidence tend- 
ing to show that adeed, absolute on its face, or an assignment of a 
note without qualification, was made to the grantee or assignée in 
fact pnly as a mortgage or security to secure the payment of a sum 
of money owing by the grantor or assignor to the grantee or as- 
signée, has long been held to be admissible. In McMahon v. Macy, 
51 N. Y. 155, the référée refused to entertain évidence tending to 
show that thè apparent stockholder held the stock as collatéral se- 
curity. The court said: 

"In thls he erred. It Is always compétent to show that an assignment or con- 
veyance, absolute in form, was only intended as a security. There Is nothing 
In any statute whlch makes the books of the eompany Incontrovertible évidence 
of ownershlp of stock. A person œay be the absolute légal and équitable owner 
of stock without any transfer apparent upon the books." 

Instruments of writing expressing on their face a mère sale of 
property, specifying the articles sold, and acknowledging receipt of 
payment, is in the nature of a bill of parcels, and, as between the 
parties, is always open to paroi évidence to show the real terms 
upon whlch the agreement of sale was made. Hazard v. Loring,. 
10 Cush. 268; Caswell v. Keith, 12 Gray, 351; Shaw v. Wilshire, 65 
Me. 492; Grant v. Frost (Me.) 13 Atl. 881. The lav^ does not invest 
a certiâcate of stock in a national bank with sucb sanctity as to 
give it immunity against such gênerai rules. It was expressly held 
in Burgess V. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, that a certiâcate 
of stock tnight be shown aliunde to hâve been taken and held as 
collatéral security. The court said: 

"Though Issued In form, It was only Isstied In a qualifled sensé to subserve a 
spécifie purpose by way of collatéral security for a limlted period, and was 
returnabîe to the eompany when that purpose should be accomplished. It seems 
to us that the Seligmans, In taking and holding the stock, held it merely in trust 
by Way of collatéral security for themselves and others." 

The court further observed: 

"We dp not know of any Iron rule of law whieh woUld prevent thèm from 
showing thls tontract relation between thein and the eompany. It is the origih 
and foundation of their whole connection wlth it. The sufficlency of the évi- 
dence to cofttrpl their status towards the eompany Is another thing. Its eom- 
petency seems to us free from doubt. * * * 0. and W. Seligman are mère 
ti-ustees or custodians of it f or a spécial purpose; that purpose being collatéral 
security." 

There is no évidence in this record showing that any transfer had 
been made on the stock register of the bank to the plaintiff, nor that 
she had participated in any stockholders' meeting, or in any declared 
dividends. On the contrary, her testimony was that she never au- 
thorized any such transfer, nor had any knowlëdge thereof . With- 
out her knowlëdge and consent, no action of the bank ofHcers could 
create an estoppel against her, or render her liatole as a stockholder 
as between her and the bank. Stephens v. Follett, 43 Fed. 842; 
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Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290; Burgess v. Seligman, 
supra. While there may hâve been acts by th.e plaintiff — sucb as 
statements in some of hev letters — inconsistent with some state- 
Tuents made in her testimony at the trial, they were not so conelu- 
sive as to warrant the court in pronouncing judgment thereon. 
Their probative force lay within the exclusive province of the jury, 
for the reason that they were debatable in character. It follows 
that it was likewise error to exclude the testimony of the witness 
McOluney. 

The plea of ultra vires interposed against the contract declared 
on is not tenable. The plaintiff's action, in its essence, is not pred- 
icated upon, nor is it for the enforcement of , a contract for stock. 
In effect, the action is for money had and received. It is to recover 
the amount of money deposited and loaned by the plaintiff VFÏth and 
to the bank. The bank ov?es the plaintiff for the money left by her 
with it, independent of the certiflcate of stock. Such certiflcate, ac- 
cording to her contention, having been issued by the bank merely 
as collatéral security for the money received from the plaintiff, it is 
a matter of entire indifférence whether that certiflcate of stock be 
with or without value, or invalid in law for the want of power on 
the part of the bank or authority of the cashier to issue it as col- 
latéral security for a loan of money made to it. The plaintiff in the 
pétition tenders back to the bank the certiflcate of stock, and de- 
mands her money. It is no défense to an action for money had and 
received, based upon a gocd considération, both in law and morals, 
for the bank to say that the collatéral security it put up with the 
plaintiff was issued without authority. This proposition so stands 
to reason and justice as not to require any authorities for its sup- 
port. 4 Thomp. Corp. par. 5258; Sioux City Terminal Eailroad & 
Warehouse Co. v. Trust Co. of North America, 82 Fed. 125. 

The judgment of the circuit court is reversed, and the case is 
remanded for further proceedings in conformity with this opinion. 
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(Circuit Court of Appeals, Sixtli Circuit, i-'ebruary 8, 1898.) 

No. 532. 

1. Master and Servant— Fellow Sebvant dp Ratlroad Employé. 

A carpenter was engagea with common laborers in setting posts along a 
railroad, liis part of tlie worli being to make measurements in order to ascer- 
taln where holes were to be dug, direct the setting of the posts, and see 
ttiat they were set plumb, at a certain heiglit, and a certain distance from 
the tracli. He was under the direction of a foreman in charge of the worlc. 
Eelâ, that snch carpenter and laborers were fellow servants, under the Ar- 
kansas statute deflning railroad fellow servants as "persons engaged in the 
common service of such railroad corporation, • • » working together 
to a common purpose, • * * neither being intrusted by .such corporation 
with any superintendence or oontrol over their fellow employés." 

a, Samb— Action por Personal Injuries— Négligente of Employk. 

Where the causé of action is based on the déclaration that a fellow employé 
negligently, carelessly, and wantonly released his hold upon a post he waa 
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lowerlng into a hole, thus causing plaintiff's Injury, and the proof shows that 
he slipped and lost his hold on the post, because of the slippery character 
of the ground, and no other neghgence is shown, there ean be no recovery. 

In Error from the Circuit Court of the United States for the 
Western District of Tennessee. 

This was an action commenced in the circuit court of Shelhy county, Tenn., 
by the plalntiff in error, a citizen of Tennessee, against défendant in error, a 
corporation exlsting under the law of Arkansas, and removed, upon the 
ground of diversity of citizenship, by the défendant, into the circuit court of 
the United States. The suit was brought for the purpose of recovering dam- 
ages for a Personal injury resultlng to plalntiff when in the service of the 
défendant, from an alleged négligent act of one Robert Snowden, who it is 
alleged stood at the tlme in the relation of a vice principal to the plaln- 
tiff. The injury occurred in the state of Arkansas, and the case largely 
turned below upon the question as to whether said Robert Snowden was 
in fact a vice principal or a fellow servant under a statute of the state of 
Arkansas passed in 1893. At the conclusion of ail the évidence the court 
instructed for the défendant upon the ground that Snowden was not a vice 
principal, but a fellow servant wlth plaintiff. The évidence relatlng to this 
subject was substantially as follows: 

The plaintiff testified in his own behalf that he was a laborer in the em- 
ployaient of the railroad company, and engaged, in company with Bob Snow- 
den, a white mechanic, and Jim Dowd, a negro, in setting posts alongside the 
railroad track; that he was down in the bottom of a wide post hole, and that 
the other two men were on the ground on top, letting the post down Into the 
hole; that they had a wlre bridle around the post, with a stick through it, 
one man at each end; that he was down in the hole directing the descent, 
wlth the post hugged in his arms; that suddenly the men above appeared 
to turn the post loose, and the post rapidly descended, and pulled him down- 
ward, wrenchlng his back. Plaintiff dld not see the cause of the sudden fall 
of the post, as he was down in the hole and not looking up. He testified 
that there were four men in his gang, himself and two other colored men, one 
named Dowd and the other Taylor, and a white man by the name of Snow- 
den, whom he calls "the boss of the gang." When asked about the services 
belng rendered by Snowden, the witness said that Snowden was a mechanic; 
that he measured the distance the top of each post was to stanTl from the 
rail of the track, and plumbed it wlth a spirit level, to bring the top of 
the post to a level with the rail. He said: "We would move the post any- 
way he said move it, and, after we got It plumb, would throw dirt around 
it, and another gang came on behlnd us and filled the hole up." The wit- 
ness also said that Taylor and Dowd had theretofnre been engaged in low- 
ering the posts to plaintiff, but that, before the garticular post in question 
was lowered, Snowden told Taylor to deepen one of the adjacent holes, and 
himself undertook, wlth Dowd, to lower the post that plaintiff was guiding. 
He describes Taylor as a large and strong man physically, and Snowden 
as a small and weak man, though plaintiff does not undertake to say what 
was the cause of the slipping of the post in this particular instance. Plain- 
tiff says that he was recelving the wages of a common laborer, $1.25 per 
day, and that Mr. Snowden was a carpenter and mechanic, and received 
$2.50 per day; and that another carpenter by the name of Guth had there- 
tofore been engaged in doing the work which Snowden was doing upon the 
day in question, but that Guth had been sent away by tlie "boss" to do work 
In another place, and Mr. Snowden on the day in question took his place. 
The plaintiff was employed by a Mr. Hanna, who was the engineer in charge 
of the work, Mr. Green belng what he called "gênerai boss of the post-setting 
business." This injury occurred on the 21st of April, 1893, and plaintiff's suit 
was begun more than twelve months thereafter. 

J. J. Guth testified, for the plaintiff, that he was a carpenter and mechanic, 
and was employed in setting posts in holes alongside of the railroad. He 
said that Mr. Snowden was doing some carpenter work for the company, 
and that Mr. Green, "the boss," took witness away, and put Mr. Snowden 
In his place, assigning witness to work at another point. The witness was 
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asked to state the klnd of 'Work he was doing in connection with the plaln- 
tlff and the other memtiers of tfie plaintiff's gang at the time he was re- 
lieved by Snowden. He said hé was èmployed by Mr. Hanna, the engineer 
in charge of the work, and that Mr. Green, "the boss," "told me he wanted me 
to come down with liim to show him how to put down those posts for the 
rack machine. He told me he was golng to give me thèse men to dig the 
holes, and he gave me the gauge from the rail to the post and at the same 
time a level. It had to be exactly level. When I put my gauge on the 
rail and on the post, It had to be level. He gave me thèse men, some of 
them to dig holes, and some of them to help me plumb and set the posts. 
I stayed there until he wanted me to come * * » and help Mr. Green 
on the wires." He said: "ïhey dug the holes and I set the posts with them. 
Q. They dug the holes and y ou helped set the posts? A. Yes, sir; I laid 
the holes oCf for them and they set the posts; of course they were helping 
me. Q. What did you do towards setting the posts? A. I leveled them and 
plumbed them. Q. When you would level them what would thèse men do? 
A. Some of them generally went down in the hole, I had to gauge the post 
above, and they would move it below so as to get it plumb. After they had 
it plumb, they throwed the dirt around it and jambed it down. Q. Now, 
you said you had them to move the posts? A. Yes, sir. Q. How and in 
what manner did you hâve them to move the posts? A. One of thfem went 
down, and I had what we call a 'bridle' made. I put the bridle on the 
post, and held the post up while the man belo:W was moving the post. Q. 
You say you held the post. Did you hold it or did thèse men hold it? A. 
I held the post, and had another man to help me. I always took hold myself. 
Q. You had to do that in order to plumb it and level It, did you? When 
you went to plumb it and level it, it was necessary to do that. Was that 
a necessary part of it? A. No, sir. When the post wasn't setting rlght we 
had to take it out occasionally and dig the hole deeper, and I had a man 
down there in the hole to move it until we got it right. Q. Could you plumb 
it and set it without taking hold of it yourself? A. No; I raised it up my- 
selî generally. I raised that post up myself most of the time, and had a 
man down in the hole setting it below for me. Q. In setting those posts, 
who was the judge of how the post was set or ought to be set? A. I had 
to tell them, of course. Q. Who was responsible for the proper setting of 
those posts? A. Mr. Green looked to me, of course. Q. Did he look to any 
of those men that you said he had given youV A. Oh, no, sir. Q. You 
worked the level and the gauge, did youV A. Yes, sir." 

The wltness, Jim Dowd, one of the men at work with plaintiff, testlfled 
that he was hired by Mr. Green, "the boss"; that on the day in question Mr. 
Snowden took Mr. Guth's place, and was helping to set posts; that they 
were to set posts with Henry Taylor and Hunter. The witness said that 
"Mr. Snowden sent Taylor back down to dig out another hole deeper before 
we got to it where we were setting those posts out there, and Mr. Snowden 
and I were letting this post down in the hole, and Hunter was placîng the post 
down. in there. It was slippery around there, and Mr. Snowden slipped, and 
gave way, and the post fell into the hole. It was within about three or four 
feet of the bottom, and he slipped and it fell into the hole. Hunter wa» 
down in the hole,— had the post in his arms. Mr. Snowden and I had hold 
of the bridle,— a wire on a rod three feet long. Q. You say Snowden fell 
in the hole? A. No, sir; didn't fall in the hole. He slipped, and, to keep 
from falllng In the hole, he gave way on the post, and that made the post 
hâve a sort of fall over towards Mr. Snowden, where he was standing." 
Witness was asked: "Q. Who was directing you? Was anybody dlrecting 
you over there? A. Mr. Snowden was supposed to be our boss there at that 
time, because they told us anything he told us to do, to do It." 

Robert Snowden was also examined as a witness for the plaintiff. He 
testified that he was a carpenter by trade; had been èmployed by the railroad 
Company to put in some lock switches; that he was èmployed by Mr. Hanna, 
the engineer of the company. "Q. Who was the foreman over there? A. 
Mr. Green. Q. He was in charge of the work? A. Yes, sir. Q. Did you 
hâve any authority to employ or discharge men? A. None whatéver. Q. 
Did you hâve any control over or right to direct the men who were working 
with you? A. No, sir; Mr. Green would just say, 'Do this hère,' and the men 
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would go togetlier. I had no control over them. I was Just tJje same as 
any other hlreling. By the Court: Q. You say you were not a foreman and 
had no rlght to direct them or give orders? A. No, sir, not personally. As 
far as dlrectlng them I was, In one way; he would send me to do a pièce 
oî work, supposed to be mechanlc's work, and he would send a couple of 
mcK, if I needed help. By the Court: Q. To help youî A. Yes, sir; to 
help me. Of course I would do what was wanted done, and my laborers 
would help me. Q. You were not what was called a foreman? A. No, sir; 
I was no foreman at ail. Q. Just hired for wages llke the other men ? A. 
Yes, sir,' hlred for wages like the other men. Q. What part of the work did 
you do about settlng those posts? A. I had a gauge. The posts had to be set 
a foot In helght, and a certain space to Une them up beside the railroad 
track. It was my part to take and set those posts, as I sald, a certain helght 
and a certain space from the track. I used my level and a straightedge. That 
was my part of the work. Q. When you ail were sent off to do this work of 
settlng those posts, were those darkleg under your direction? A. They were 
there doing the laborer's work. Q. As dîrected by you? A. To set the post 
where I told them to put them out. Q. Where you told them to put the posts 
they did so? A. Yes, sir. Q. And whenever you saw fit to send away or to 
send them to other parts of the work, they did that? A. I had no right to 
send them away. Q. You were to measure and direct how It was to be 
•done? A. That was my portion of the work. Q. And thèse men were to do It 
according to your direction? A. Of course, to lift the posts and set them In 
proper shape. Q. And it ordlnarily took three men? A. One In the hole and 
two outside with the sling." The w^itness testified, further, that he had no 
recollection of havlng sent Taylor away on the day he assisted in settlng 
those posts, or having himself personally undertakeh to lower any posts into 
boles, or that he had ever heard the plaintiff complain of havlng received any 
Injury while worklng with hfm at that business. He sald he would not posi- 
tively say that he had not upon a partlcular day or Instance taken hold of a 
post himself, in the absence of one of the men, but he had no recollection 
of it, and none of the plaintiff havlng been Injured whlle aldlng In the settlng 
of any posts. 

A, B. Pittman, for plaintiff in error. 

Adams, Trimble & Pratt (Wallace Pratt, of counsel), for défend- 
ant in error. 

Before LURTON, Circuit Jndge, and SEVERENS, District Judge. 

LUETON, Circuit Judge, after mailing the foregoing statement of 
facts, delivered the opinion of the court. 

The learned counsel for the plaintiff in error concède that at com- 
mon law Hunter and Snowden were fellow servants, but say that 
under the Arkansas statute defining that relation he was a vice 
principal. The Arkansas statute is as follows: 

"Ail persons engaged in the service of any railway corporations, foreign or 
domestic, doing business In this state, who are intrusted by such corporation with 
the authority of superint,endence, control or command of other persons In the 
«mploy or service of such corporation, or with the authority to direct any other 
employé. In the performance of any duty of such employé, are vlce-principala 
of such corporation, and are not fellow servants with such employé. 

"AU persons who are engaged in the comnion service of such railway corpo- 
rations, and who, whlle so engaged, are working together to a common pur- 
pose, of same grade, neither of such persons being intrusted by such corporations 
with any superintendence or control over thelr fellow employés, are fellow 
servants with eaçh other; provided, nothlng hereln contained shall be so con- 
fltrued as to piake employés of sûch corporation in the servlQe of such corpora- 
tion, fellow servants with other employés of such corporation in any other 
department or service pf suçh corporation. Employés who do not come within 
the provisions of this section shall not be consldered fellow servants." Sand. 
& H. Dig. a 6248, 6249. 
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Sùçh. statutes do not encrdach upon fédéral authority, ànd con- 
stitute the law of the state which. fédéral courts are bound to ad- 
minister in suits arising within the state. Peirce v. Van Dusen, 24 
C. G. A. 280, 78 Fed. 693. 

We hâve, under this évidence, the case of three men working 
together in the common purpose ol setting a post in a hole prepared 
to receiTe it. That Snowden received larger pay than Hunter, or 
that in some respects his work was not the same as that done by 
his associâtes, does not détermine that he was a vice principal. 
The determining question under this statute is whether he was in- 
trusted by the corporation with the authority of superintendence, 
control, or command of those with whom he was associated in the 
service of the company, or with authority to direct thèse other em- 
ployés in the performance of their duty to the common master. 
When, as in this case, it is shown that several persons are asso- 
ciated together and working together to a common purpose in the 
same départmènt, they are presumed, under the second section of 
the Arkansas statute, to be fellow servants, and the burden is upon 
him who claims that a différent relation existed to establish that one 
was a vice principal. Thus, in Kailway Co. v. Becker, 63 Ark. 477, 
39 S. W. 358, a flreman was injured by the négligence of his en- 
gineer. Though their duties were différent, yet proof that they 
were in the same department and working together to a common 
purpose was held, under the second section of this act, to raise a 
presumption that they were fellow servants. That Hunter should 
regard Snowden as a "bos&," or that he assumed to hâve some sort 
of control over those associated with him, will not make him the 
représentative of the corporation. The authority to control and 
direct others must be an authority "intrusted by such corporation*' 
to him. His authority may, of course, be implied from the very na- 
ture of thé duties imposed upon him; but he is not a vice principal 
merely because his higher character, greater intelligence, superior 
race, or natural habit of command caused him to assume an author- 
ity not intrusted to, him by the common master, or to be regarded 
and treated with a respect due to his personal qualifies, rather than 
to his delegated power of control, by those associated with him. 
Snowden was a càrpenter. He was a white man. His associâtes 
were colored men and ordinary laborers. His work, in some re- 
spects, diflered froni thàt to be done by those co-operating with him. 
One Hanna was engineer in gênerai charge, and hired ail the men. 
One Green was the "boss," — "the gênerai boss," as plaintifE calls him, 
in order to make place for a subboss. 

In overruling a motion for a new trial, Judge Hammond very 
clearly stated the effect of the évidence touching the alleged con- 
trol of Snowden over his associâtes: 

"He was a whlte man; and wherever two or three negro laborers are gathered 
fngether, and there is a white man engaged with them, he is naturally eonsidered 
the 'boss,' and just as naturally takes certain control and direction of things. 
But I take it that nothing is to be implied from this condition as extending his 
authority to 'direct any o'ther employé in the performance of any duty of such 
employé,' to use the language of the Arliansas statute. We must détermine 
that authority of which the statute speaks as necesaary to make a vice prin- 



S84 85 FEDERAL REPORTER. 

çipal as arlslng from the common master himself,— In this case the bridge Com- 
pany,— and we must détermine its nature and the limitations upon It with réf- 
érence to the instructions that hâve t)een given by the master or the employment 
about which the servant Is engagea. I hold tiiat, on ail the proof in this case, 
no reasonable inference can be drawn that any other authority or direction was 
given to Snowden than that of gauging and leveling the posts, and in the doing 
oî this he was a co-laborer and fellow servant of the other three or flve 'worli- 
ing together to a common purpose, of same grade,' neither of the four or six, 
as the case may be, Iwîing intrusted with any superintendence or control over 
their fellow employés, thus falling directly within the définition of fellow servant 
as given by the second section of the Arlfansas statute. It is within the stat- 
utory description of a fellow servant contained in the second section of the 
statute that this case falls, and not within the flrst section, according to my judg- 
ment. The mère fact that this common carpenter. using the gauge and levai, 
should la their use bave occasion to 'direct' that his fellow laborers should 
elevate or lower a post or should move it a f ew inches, more or less, nearer or 
further from the line of the traclc, did not vest him with such 'authority to 
direct' as was contemplated by the flrst section of this act, any more than would 
be the case if oue of the other three were to throw a few spadefuls, more or 
less, of earth into the hole, or to use more or less strolies of the rammer in tamp- 
ing the earth around the post, or any other common direction lilje that. If 
Snowden should, in adjusting his gauge or using his level, hâve committed some 
error of judgment which was detected by one of the other three oo-laborers, and 
he should say to Snowden, .'Put your level hère,' or 'Your gauge hère,' he would 
lie In as much authority to give directions about the common worli as Snowden 
would; and it is not such natural, incidental, and necessary 'direction' and 'con- 
trol' as must occur whenever two or more work together to which this statute 
refers, but that liind of master-liiie eommand which involved the élément of 
superior wlU and authority far more than Snowden had in this case." 

Snowden testified that he was ' not a "boss," and was given no 
authority to eommand or control his associâtes. To him was in- 
trusted the use of the level and the gauge, for the purpose of aid- 
ing in the proper alignment and adjustmçnt of the posts which 
were being set by the co-operation of ail. His directions to deepen 
a hole, or to move a post to the right or to the left, or to lower or 
to raise it, were more in the nature of the signais which a switch- 
tender or brakeman might give to a conductor or enginepr to guide 
them in the movement of a train, than of commands given in the 
exercise of the authority of a superior over an inferior. 

In Railway Co. v. Eanney, 37 Ohio St. 665-671, a case decided be- 
fore the Ohio statute defining fellow servants, a question arose 
which involved the question as to whether an engineer, who gave 
signais by whistle to the brakemen to put on and release the brakes, 
thereby exercised a control and authority over such brakemen, that, 
under the décisions of Ohio, being the test as to whether the rela- 
tion of vice principal existed, Judge Mcllvane, a great judge, in 
respect to this question said: 

"It is contended that thèse signais are In the nature of orders or commands, 
which the engineer is authorized to give to bralîemen, which they are bound to 
obey, and hence the relation as superior and subordinate is created. A majority 
of the court do not so understand either the purpose or effiect of the rule. Thèse 
signais are so named properly, and are intended to notify ail concerned of the 
thing signifled. They are addressed to the conductor as well as braliemen, and 
It is the duty of the conductor to see that braisemen perform the duty signifled. 
This duty is imposed upon the braliemen by force of the rule itself, and not by 
virtue of any authority vested in the engineer over the brakemen. The signal 
is a mère notice. The rule is the order of the company to the brakeman directly. 
Suppose a train is signaled by a station agent, as this train was, to stop for 
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orders., It thereby became the dnty of the conduetor, as welj as of each emt 
ployé on the train, to stop for orders; and yet lio one can contend that such 
station agent, wlio gives thé signai, is the superior and the train crew subordi- 
nate employés of the eompany, withln the meaning of the ruie under considéra- 
tion. A variety of signais, under a yariety of clrcumstanoes, are required to be 
given by différent employés of the eompany, to signlf y that an occasion exists 
for the performance of a particuiar duty, but it would be absurd to hold that, 
in each case, the employé giving the signal is a sxiperior servant, to whom ail 
others, to whom information is thus communicated, are subordinated, so that 
the eompany would be responsible to them f or any act of négligence of the em- 
ployé who gave the signal, whether such négligence was fa giving the signal 
or in the performance of othèr duties." 

In Eailroad Co. v. Camp, 31 U. S. App. 313, 231, 232, 13 C. C. A. 
233, and 65 Fed. 952, this court held that a telegraph operator was 
not a vice principal under the Ohio fellow servant statute, which is 
substantially identical with the Arkansas statute under considéra- 
tion. In speaking for the CQurt, Judge Taf t said : 

"In our opinion, the telegraph operator has neither power nor authority to direct 
or control the engineer. He is only the médium through whom orders from the 
train dispatcher are communicated to the engineer and the conduetor. He gives 
notice to the engineer and the conduetor. He gives notice to the enginer of cer- 
tain faets from which the duty of the engineer arises under the rules of the 
eompany. The conduetor is in control of the train, and the engineer and the 
brakemen are his subordinates. Suppose that the conduetor sends an order to 
the engineer by the braltemen; does the bralîeman thereby become a person 
actualiy having power or authority to direct or control the engineer? Clearly not. 
The duty of the switchman in such a case Is merely to give notice to the engineer 
of the condition of affairs upon which the engineer is required to act. And so 
the englneer's duty to act upon the signal from the telegraph operator does not 
corne from any authority or power to control reposed in the telegraph operator. 
The authority or control is in the train dispatcher, who gives the order, not In 
the mère transmltter of it. When there is no order, but the telegraph operator 
conveys by signal to the engineer information as to the position of other trains 
or the condition of the track ahead, the operator is the mère register of the fact, 
a mère notifier, a mère giver of information upon which the engineer, under the 
rules of the eompany, at once knows his duty and acts accordingly." 

The particuiar duty of Snowden was to use his level and gauge 
and announce the result. If the hole was too deep or too shallow, 
or the post not plumb, the fact was thereby ascertained, and it be- 
came his duty and that of his associâtes to do what was necessary 
to bring it into proper relation by deepening or fllling or by other 
movement of the post indicated by the level and gauge. There was 
no sufQcient évidence to overcome the presumption that the rela- 
tion of fellow servant existed under the construction placed upon 
the second section of the Arkansas act by the suprême court of 
that State, and the jury were properly instructed, on this ground, 
to iind for the défendant. If, however, it be conceded that Snow- 
den was a vice principal, there was no évidence upon which a jury 
could reasonably find that he had been guilty of any négligence. 
Waiving the question as to whether, when engagea in eo-operation 
with Hunter and Dowd in handling this post, he was then in the 
exercise of any superintendence or control as suc!h vice principal, 
the évidence is that the ground immediately around the top of 
the hole into which the post was to be set, and where Snowden and 
Dowd in lowering the post were necessarily required to stand, was 
alippery. Dowd is the only witness who speaks upon the question 

86 F.— 25 
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as td h<?w,thé pôst came to felip'àitd fali tiï)ori Hiintër, aiid he says 
tiat fejtiowâ,én'.wliiIe içiigaged ^;W).,th him in I6:w'ering the post to 
BCunter slipped, and thereby Jost Lis hold upon the post. The slip- 
pery character of the place where he stood and the kind of work 
he was engaged in account for the accident. He slipped because 
his work had to be dbne on a slippery place, and he lost his hold 
on the heavy :post beeause of this: slip, The déclaration charges that 
Saowden "negligently, carelessly, ând wantonly released his hold 
upon sald pôst, thereby causîiig it to be precipitated with great 
force" against the plaintiff, etc. Now, there is no évidence tô sup- 
port this àvermen't, for it là thus shown that he slipped from the 
slippery character of the'ground on which he was obliged to stand 
while loweriiig the post. That his slipping was due to any careless- 
ness in placing his feet, or in holding the post, is not shown. The 
absence of due care is not to bé Inférped from thèse facts. The 
burden of proof was upon the plaintiff to establish the want of 
due care, and this burden was ùot shifted by évidence that Snow- 
den slipped, ând thereby lost his hold; the slipping bèing explained 
by the évidence as to the character of the ground on which he was 
standing and of the work he was engaged in. "Négligence is the 
omission to do something which a reasonable man, guided by those 
considérations which ordinarily regulate the conduct of human af- 
fairs, would do, or doing something which a prudent and reasonable 
man would not do." Blyth v. Waterworks Co., 11 Exch. 784. There 
is ho évidence that ail the précautions necessary to the seejning 
exigencies of the, situation werenot observed to avoid hurt to oth- 
ers. The injury was clearly accidentai. Brown v. Kendall, 6 Cush. 
295 ; Harvéy v. Dunlop, Lalor, Supp. 193 ; The Nitro-Glycerine Case, 
15 Wall. 524. The suggestion that the sending of Taylor away and 
the doing of his work by Snowdeh,, a smaller ftnd weaker man, was 
the cause of the accident, does not meet the case. That the slip was 
due to any want of strength is not shown by àhy fact in the case, 
and, if it wèrë, the suggested ciause is toc reûiote. Sending Taylor 
away was not the proximate cause of the injury, but the slipping of 
Snowden, due to the slippery character of the ground, an accident 
which might as well hâve happéned to Taylor as another. Hoag v. 
Kailroad Co.„8S Pa. St. 293. 

The question as to whether the défendant, as a fôreign corpora- 
tion, having an agency and doing business within the state, was 
nevertheless "absent from" "or oht of the state," when this action 
accrued under Section 3458, Code Mill. & V. Tenn., so as to deprive 
it of the beneflt of the Tennessee statute of limitations, was involved, 
and bas been ably argued. The question has not been determined 
by the suprême court of Tennessee, and we hâve not found it nec- 
essary to décide it hère, inasmuch as the judgment must be affirmed 
upon the grounda already considered. 
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SPRINGFIBLD SAFB-DBPOSIT & TRUST 00. v. CITST OF ATTICA. 

(Circuit Court of Appeals, Eiglitli Circuit. February 7, 1898.) 

No. 927. 

1. ASSTGTÎMENT OF BeKORS— PRATER FOR REVERSAI.. 

A prayer in a pétition for a writ of error that the writ may issue "for tlie 
correction of errors so complained ot" Is, in sul3stance, a prayer for reversai, 
witliin tlie requireménts of Rev. St. § 997. 

2. Aqbebd Staïbmbnt of Facts— Motion for Jddgment — Exception. 

In order to question tlie correctness of a Judgment rendered for défendant 
on an agreed statement of facts, it is not necessary that plaintifC sbould hâve 
made a formai motion for judgment on the statement, and then saved an ex- 
ception to its déniai. It is sufficient that he excepts to the judgment when 
rendered. 

8. IssDÈ op CiTT Bonds — Dbpbots not Cored et Récitals or Cbrtificate. 
Where ■waterworlis bonds are Issued by a city in excess of the statutory 
limit, and Without giving the notice of an élection authorizing the same for the 
length of time required by the statute, sueh defeets are not cured by récitals 
in the bonds, nor by a certificate of ttie state auditor that they liavé been regu- 
larly and legally issued. 

4 Spécial Cobative Laws — Legalizing Ikvaijd City Bonds. 

'A spécial curàti.ve statute, legalizing bonds of ' a partlçular mlinlcipaUty, 
whieh are invalid only bëcause of a détective or irregular ' exercise of t^e 
ppwer conferred on the municipality to issue them, is not within the inhibition 
of Const. Kan. art. 2, § 17, that no spécial law shall be passed where a gênerai 
laV can be made applicable; nor of article 12, § 1, that the législature shall 
pass no spécial laws conferring corporate powers. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This action is based on the coupons of certain negotiable bonds, which were ex- 
eeuted on January 1, 1889, by the city of Attica, a city of the third class, situated 
Jn Harper county, Kan. The case was tried below without the intervention of 
a jury; on an agreed statement of facts, from which agreed statement the follow- 
Ing facts appear, which are ail that we deem material, In view of the questions 
that are presented by the record: 

On NOvember 20, 1888, certain citizens of the city of Attica petitioned the 
mayor and city council of said city to call an élection for the purpose of voting 
bonds to establish and maintain a System of waterworks in said city. On No- 
vember 21, 1888, at a called spécial meeting of the council, the mayor of the city 
being In the chair, a motion Was carried- by a uûanimoùs vote of the council, 
authoHzing the mayor to call a spécial élection to enable the qualifled voters of 
the municipality to vote on a proposition to issue bonds in the sum of Ç20,0O0, 
bearlng interest at the rate of 7 per cent, per annum, the proceeds of which were 
to be used for the construction of waterworks m and for said municipality. 
The mayor issued such proclamation, the same being dàted November 22, 1888, 
appointing an élection to be heîd on December 15, 1888, but this proclamation, for 
Èome reason, was not published in a newspaper, as required by law. untll NoVëtti- 
ber 30i 1888. On December 5, 1888, an ordinance was passed by the city 
council flxing the date of the élection on December 15, 1888, as speeified in 
the mayoT's proclamation, and appointing a place within the city wliere the 
same should be held. At the time and place appointed an élection was held. 
The vote was canvassed by the coimcil, acting as a canvassing board, and.the 
proposition to issue bonds' was carried, tliere being no votes cast in. Oppo- 
sition to the measure. On January 1, 1889, the mayor and clerk of tlife city 
of Attica exeeuted- bonds to thë'amount of $20,000, having semlannual' cou- 
pons attached for the sum of $35 each, the rate of , interest being 7 pe?; cent, 
per annum. It seems that some questions arose touching the legality of thé pro- 
ceedlB«s;by Whjch the bonds had been aiUthorized, apd Oh Februàl-y 27; 1889, 
the législature of the state of Kansas passed the foUowlng act: U • ii ' 
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"An aet to legallze the issue of vs^aterworks bonds authorized by vote of the 
electors of the clty of Attlea^ Harper county, held December'15th, 1888. 

"Be itenactedby the législature of the State of Kansa s: 

"Section I. That the bonds issued by the eity of Attlca, Harper county, 
Kansas, on the Ist day of January, 1889, by authority of au élection held in 
said City on Saturday, the IDth day of Deçember, 1888, in the sum of twenty 
thousand dollars for the purpose of constructing a System of water worlis in 
said City, be, and, the same is hereby declared légal and valid. 

"Sec. II. This aet shall be in force and take efCect from and after its publi- 
cation in the officiai stabe paper. 

"Approved February 27, 1889." 

Thereafter, on March 2, 1889, the bonds in question were duly registered by 
the auditor of the state of Kansas, the eertiflcate of registration indorsed upon 
each bond belng as follows: 

"State of Kansas— ss.: I, Timothy McCarthy, auditor of the state of Kansas, 
do hereby certify that this bond has been regularly and legally issued, that the 
signatures thereto are genulne, and that the same has been duly registered in 
my office, according to law. In witness whereof, I hâve hereunto set my hand 
and afflxed my seal of office at the city of Topeka, this 2nd day of March, A. D. 
1889. T. McCarthy, Auditor State of Kansas." 

The bonds, when thus registered, were placed by the mayor of the city of 
Attlca in the hands of a firm of brokers in the city of Nevc York, to be sold 
on account of the city of Attlca. They were so sold to the Sprmgfleld Safe-De- 
posit & Trust Company, the plalntife in error, on March 21, 1889, for $20,699.18. 

The assessment of property in the city of Attica for the year 1888, the same 
belng the last assessment preceding the issuance of said bonds, showed the value 
of such property to be $97,670.56. The plaintiff in error, when it purchased 
said bonds on March 21, 1889, had In its possession for examinatlon the varions 
ordinances and resolutions, the proclamations, and the notice of élection herein- 
before described. The money whlch was received from the plaintifC in error for 
the purchase of the aforesaid bonds was paid to the mayor of the city of Attica 
for accoùnt of the city, and was by hlm paid to a sugar company, to be used by 
It in the construction of a sugar plant in the city of Attica; but the plaintiff in 
error had no knowledge or notice of its belng so used and diverted to other 
objectsthan that for whlch it was ostensibly raised. The city of Attica paid 
the interest coupons on said bonds as they matured from the date of their delivery 
up to and Including the coupon whlch fell due January 1, 1898. When the bonds 
in suit were issued, and long prior thereto, an aet was in force in the state oî 
Kansas, belng an aet whlch took effect on March Ci, 1872 (see sections 7185, 
718T, 7190,,Gen. St. Kan. 1889), whlch permitted cities of the flrst, second, and 
third classes to contract for the construction of waterworks, and to issue bonds 
to def ray the cost of such works, but it was provided in said aet that the Interest 
on the amount of bonds so issued should not exceed "one per centum of the 
taxable valuation [of city property] as shown by the last preceding assessments." 
It was further provided "that before any of the bonds provided for by this aet 
shall be issued, the city council shall submit the question of such issue to the 
electors of the clty, at any gênerai or spécial élection to be called for that pur- 
pose, by the council, of whlch élection at least twenty days' notice shall be given 
by publication in at least one newspaper published in said city." The trial 
court rendered a judgment In favor of the city of Attica, the défendant in error. 
The case has been brought to this court on a wrlt of error whlch was sued out 
by the plaintiff. 

Henry A. King (O. H. Bentley and Rudolph Hatfield, on the brief), 
for plaintiff in error. 

C. V. Ferguson (F. W. Bentley, R. A. Sankey, and I. P. Campbell, on 
the brief), for défendant in error. 

Before SANBOKN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 
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THAYER, Circuit Judge. It is insisted, in the flrst place, by coun- 
sel for the défendant city, that the case is not properly bef ore this court 
for review, because tlie assignment of errors does not contain a prayer 
for reversai, withiri the pur\aew of section 997 of the Eevised Statutes 
of the United States; and, in the second place, that no question is 
before this court for review, because the record shows, that the case 
was tried and submitted September 19, 1896, and held under advise- 
ment until March 18, 1897, at which latter date the plaintiff below 
flled a motion for a judgment in its favor on the agreed statement of 
facts, which motion was then overruled, and an exception taken. It 
is urged that, because the motion for Judgment was not flled when the 
case was taken under advisement, in September, 1896, it was made too 
late, and that error cannot be assigned on account of the déniai of the 
motion. On the flrst of thèse grounds we are asked to dismiss the 
writ of error, and on the second to afflrm the judgment. Both of thèse 
motions, however, are without merit. In its pétition for a writ of 
error, which is found in the record, the plaintiff aUeges that in the prog- 
ress of the cause certain prejudicial errors were committed, ail of 
which appear in détail in its assignment of errors, wherefore it prays 
that a writ of error may be issued "for the correction of errors so com- 
plained of." This is, ta substance, a prayer for a reversai, within the 
requirements of section 997, since a reversai is the usual relief where 
prejudicial error has been committed. But, even if the point was well 
made, it is so far teehnical that we should hâve no doubt of our right 
and duty to permit the assignment of errors to be corrected by adding 
a prayer for a reversai. McClellan v. Pyeatt, 4 U. S. App. 98, 1 C. O. 
A. 241, and 49 Fed. 259, and authorities there cited. With référence 
to the application to aiïirm the judgment below, it is only necessary 
to say that the motion for judgment on the agreed facts was flled in 
time, even if it was not flled until the day the case was decided. Until 
that time the case was pending and undetermined. A formai motion 
for judgment, however, was, in our opinion, an unnecessary proeeeding. 
The case having been submitted on an agreed statement, it was unnec- 
essary to do more than to take an exception to the judgment when it 
was announced, and such an exception was duly taken. This excep- 
tion is sufiicient to enable us to décide whether the judgment is right 
upon the agreed facts, and the other exception taken to the action of 
the court in denying the plaintiff's motion for a judgment in its favor, 
may be ignored. 

Passing to the merits of the controversy, it may be conceded at the 
outset that, but for the curative act of February 27, 1889, referred to 
in the foregoing statement, the plaintiff company would not be entitled 
to recover on the agreed facts. Before purchasing the bonds in ques- 
tion, it was in possession of, and presumably had examined, the trans- 
cript of the proceedings by the officers of the municipality in pursuance 
of which the securities were issued. It was also bound to take notice 
of the provisions of the law under which they were issued, and of the 
taxable valuation of property in the city of Attica, as disclosed by the 
assessment for the year 1888, — that being the last preceding annual 
assessment. Dixon Co. v. Field, 111 U. S. 83, 93, 4 Sup. Ct. 815; Sut- 
liff V. Commissioners, 147 U. S. 230, 235, 13 Sup. CL 318; Lake Co. 
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V. araham, 130 U. S. 682, 683, 9iSup. Ct. 654. When it purcliased 
thèse bonds, therefore, the plaintiff must be presumed to hâve known 
of at least two defects in the proceedings taken to authorize their 
issue, namely, that 20 days' notice of the élection called to ascertain the 
will of the people on the proposition to issue bonds had not been given 
as the leùw required; and that the interest on the bonds at 7 per centum 
exceeded by |4â3.30 1 per cent, of the taxable value of city property, 
as shown by the last assessment. Under thèse circumstances it is 
obvions that the defects in question were not cured by the broad ré- 
citals which the bonds contained, nor by the certificate of the state 
auditor as to their legality, and that they can only be sustained as valid 
obligations of the municipality by virtue of the curative act heretofore 
mentioned. This act, in ternis, declared the bonds in suit to be "légal 
and valid." They v?ere bought by the plaintiff company subséquent to 
February 27, 1889, on the faith of that déclaration, and, if the législa- 
ture had the power to so déclare, they are unquestionably valid. The 
power of the législature to pass the curative statute is challenged on 
two grounds; First, that it was a spécial law and therefore violâtes 
section 17, art. 2, of the constitution of the state of Kansas, which dé- 
clares that "ail laws of a gênerai nature shall bave a uniform opération 
throughout the state ; and in ail cases where a gênerai law can be made 
applicable no spécial law shall be enacted" ; and, second, that it violâtes 
section 1, art. 12, of the state constitution, which déclares that "the 
législature shall pass no spécial act conferring corporate powers." 

It is unnecessary to consider the first of thèse objections at length, 
since the same objection to a statute of Kansas was under considération 
by this court, and was overruled in Eathbone v. Board, 49 U, S. App. 
577, 83 Fed. 125. We there decided, following the construction which 
had been placed upon section 17, art. 2, of the state constitution, by 
the suprême court of Kansas in a long Une of adjudications, that it is 
compétent for the législature of that state to pass spécial laws, since 
the question whether a gênerai law can be made applicable in a given 
case is one for législative détermination, and is not subject to review 
by the local or fédéral judiciary. The flrst objection te the validity 
of the curative act is, therefore, overruled without further comment. 

The second objection to the act of February 27, 1889, to the effect that 
it is a spécial act conferring corporate powers upon the city of Attica, 
is answered, and, in our opinion, overcome, by the décision in the case 
of Read v. City of Plattsmouth. 107 U. S. 568, 575, 576, 2 Sup. Ct. 208. 
In that case the défendant city had issued and sold bonds to the amount 
of 125,000, two-flfths of which, if not the whole issue, were void, be- 
cause they had been issued without authority of law. Section 1, art. 
8, of the constitution of the state of Nebraska contained a provision de- 
claring that "the législature shall pass no spécial act conferring corpo- 
rate powers," but, notwithstanding the constitutional inhibition, the 
législature of the state of Nebraska, subséquent ;to the issuance of the 
bonds, passed an act legalizing the whole issue. Inasmuch as the 
city had received and used the proceeds of the bonds, it was held that 
the act legalizing the same was not in contravention of the aforesaid 
provision of the; Nebraskà constitution; that the constitutional inhibi- 
tion refèrred to spécial grau ts of corporate powers to be exercised by 
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tlie corporation itself in the future, and that a considération of the 
evils intended to be renjedied by such a constitutional proliibition should 
restrict it ,tp grants ,of that cliaracter, so as not to include within its 
terms curative statutes whicli operate upon transactions already past 
and consuuimated. This case, and many others, establish ttie gênerai 
proposition that, where a municipality receives and uses money which 
was obtained by the sale of its bonds, and, because of some mistake 
made in the exercise of the power to issue them, they are invalid, it 
is compétent for the législature to impose the payment of the claim upon 
the municipality by declaring that the securities so issued shall be 
deemed valid, provided there is no constitutional prohibition against 
such législation, and provided that that which was done in the matter 
of issuing the bonds would hâve rendered them légal, had it been done 
under législative authority previously granted. New Orléans v. Clark, 
95 U. S. 644; Jonesboro City v. Cairo & St. L. E. Co., 110 U. S. 192, 
4 Sup. et. 67; Supervisors v. Brogden, 112 U. S. 261, 5 Sup. Ct. 125; 
Bolles V. Brimfleld, 120 U. S. 759, 7 Sup. Ct. 736; Thompson v. Perrine, 
103 U. S. 806; Tifft v. City of Buffalo, 82 N. Y. 204. A curative statute 
of the nature last described does not violate a constitutional provision 
declaring that no rétroactive law shall be passed, because such a statute 
simply afifirms or recognizes the binding obligation of securities already 
issued, for which the municipality has received a fuU considération. 
Kew Orléans v. Clark, 95 U. S. 644, 655. In the cases which are cited 
by counsel for the défendant city we hâve not been able to discover that 
the suprême court of Kansas has, as yet, placed a différent construc- 
tion upon section 17, art. 2, of the state constitution, than that adopted 
by the suprême court of the United States in Read v. City of Platts- 
mouth. The décisions of the local suprême court to which we are re- 
ferred, namely, City of Topeka v. GUlett, 32 Kan. 431, 4 Pac. 800; Gray 
y. Crockett, 30 Kan. 138, 1 Pac. 50; Commissioners of Shawnee Co. 
V. State, 49 Kan. 486, 31 Pac. 149; Leavenworth Co. v. MiUer, 7 Kan. 
479 ; City of Atchison v. Bartholow, 4 Kan. 124 ; and Gilmore v. Nor- 
ton, 10 Kan. 491, — with one exception, are ail cases that deal with lég- 
islative enactments which attempted to confer upon partieular munici- 
pàlities certain spécial powers or privilèges, to be exercised by them 
in the future, and they were generally held to be invalid. They do 
not sustain the contention that the législature of Kansas has no right 
to pass a law applicable to a partieular municipal corporation, legalizing 
acts already done, which are invalid by reason of a détective or irregu- 
lar exercise of some corporate power, although the act works no change 
in the powers of the corporation to be exercised in future. In the 
case of Gilmore v. Norton, 10 Kan. 491, 505, where the validity of a 
curative statute was involved, it was expresslv conceded that the légis- 
lature might pass gênerai curative laws, and that it might possibly pass 
spécial curative laws for corporations. The act then under considéra- 
tion was held invalid on the ground that the claim which the législature 
had attempted to validate was illégal and inéquitable. The case was 
decided upon demurrer to a bill of complaint, which showed that the 
législature had attempted to impose upon the municipality the duty of 
paying for work done by certain private individuals which the munici- 
pality had never authorized or attempted to authorize. With refer- 
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ence to the character of the demand, the court remarked that upon the 
showing made by the bill it was one which the city was "under no légal 
or moral obligation to ever pay." A very différent claim is involved in 
the case at bar. The city of Attica had power to issue bonds for the 
érection of waterworks, subject to the approval of the public, expressed 
at a gênerai or spécial élection. At an élection called for that purpose, 
the people voted unanimously to issue the bonds in suit for the construc- 
tion of waterworlcs, and they Were issued under the seal of the city by 
the proper executive offlcers. In exercising the power in question, 
mistakes were made which would hare invalidated the bonds in the 
hands of those who had knowledge of the proceedings. Whether the 
whole issue would hâve been void in the hands of an innocent purchaser 
for value because of the excessive interest charge imposed upon the city, 
or whether a part of the issue, notwithstanding the excessive interest 
charge, would hâve been valid, under the doctrine announced in the 
case of Turner v. Board, 27 Kan. 314, is a question which we are net 
required to détermine on the présent record. After the irregularities 
attending the issue of the bonds became known, the législature saw 
fit to intervene, and to ratify what had been done, and on the faith 
of the ratifying act the bonds were purchased by the plaintiff company, 
the money being paid directly to the city. We are of opinion that 
there is no authoritative décision by the suprême court of Kansas hold- 
ing that on this state of facts it M'as beyond the power of the législature 
of E[ansas to pass the curative act of February 27, 1889, and, in the 
absence of such an adjudication, the décision in Eead v. City of Platts- 
mouth is a controlling authority. 

It results'from thèse views that the judgment for the défendant on 
the agreed facts was erroneous, and that a judgment should hâve been 
rendered for the plaintiff. FoUowing the practice approved in Rath- 
bone V. Board, 49 U. S. App. 577, 591, 83 Fed. 125, in a case like the 
présent, where the décision was rendered upon an agreed statement of 
facts, the judgment of the circuit court will be reversed, and the cause 
will be remanded to that court, with directions to enter a judgment 
in favor of the plaintiff below for the amount of the coupons sued upon, 
together with ail accrued interest thereon. 



WEST V. SOUTHERN PAC. 00. 

(Circuit Court of Appeals, Eiglith Circuit. February 7, 1898.) 

No. 970. 

1. Mastek and Servant— Rtsk Assumbd. 

A brakeinaii, who aceepts employment and continues in the service of 
a railroad company, Ijnowlng that Its culverts are ail uncovered, cannot 
recover for injuries caused by falling Into a culvert of which he did not 
know, while alighting from a train to set a switch, unless the company 
was négligent in directing or inviting him to so alight. 

ê. Same— Place of Work— Violation op Rulb. 

A railroad company is not liable to a brakeman for injuries caused by 
his falling into an open culvert in alighting from a train to turn a switch, 
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. a long distance from the place assigned by the company for such serv- 
ice, and •When hc knew such train was taljing the side track at the op- 
posite end from that required by the printed rules of the company. 

In Error to the Circuit Court of the United States for the District of 
Utah. 

This Is an action for personal injuries, and arlses ont of the following state 
of facts: In August, 1893, the plalntifE was a brakeman on one of defend-' 
ant's freight trains running between Carlin, in the staté of Nevada, and Ter- 
race, in the state of Utah. The train was going east. At the station kn'own 
as Moline there was a side track, with swltcjies at the west and east ends. 
The rules of the company, which were printed, and with which the plalntiff 
was familiar, required that, in approaching such switch from the west, 
this freight train should pass onto the side traclc through the west switch, 
so as to give the right of way to a west-bound passenger train due at Mo- 
line within a few minutes after the arrivai of the freight train. This re- 
quirement was essential to prevent a collision in ; the event of 'the freight 
train undertaking to accomplish the side-tracking by flrst passing through 
the eastern switch, and then backing onto the side track. The plaintiff's 
testimony showed that, while he was aware of this rule, the trainmen had 
for some time been in the habit of effecting the entry by passing through 
the eastern switch, and then backing onto the side track. On the occasion in 
question It reached the side track in the manner just stated. The plaintif!, 
as the rear swltchman, was in the habit of passing from the rear step of the 
caboose, after the train cleared this switch, in order to throw the switch 
for the train to back in onto the side track. On this occasion he did not 
leave the step of the caboose just as the train passed the switch, but, as the 
train ran unUsually far beyond the switch, he did not step oft until he reached 
a point 281 feet east of the switch. It was then about 11 o'clock p. m., and 
the night was somewhat dark. He had his signal lantern in his hand, 
which, in descending from the car, would east its light on the ground, al- 
though the plalntiff claims that he exercised circumspection before stepping 
off. At this point there was a culvert, about four feet deep and about 
the same width, with latéral walls of stone, placed there by the company to 
carry off the water which might accumulate against the embankment con- 
structed at this point This culvert was uncovered, and in alighting from 
the caboose the plalntiff stepped Into the culvert, and received an injury to 
his kneecap and further braises. 

The négligence Imputed to the railroad company, as the basis of recovery, 
Is chargea in the pétition as follows: "That it was the duty of défendant to 
provide and maintain suitable covers or guards for ail of its culverts under 
its roadbed which might be In the vicinity of any side track or switch on 
its road; but that, in violation of Its said duty, the défendant constructed and 
malntalned an open or uncovered culvert near the end of the side track at 
Moline, at a point where it became necessary for the plalntiff to step off from 
the said freight train in order to turn the switch and permit the freight train 
to go upoc the said side track, as so ordered by the défendant; and in bo 
doing, and in ordering the plalntiff to perform such duty where such uncov- 
ered culvert was situated, the défendant conducted itself careléssly, negli- 
gently, and unskillfuUy, whereby," etc. 

The évidence showed, without contradiction, that on this road, between 
the points over which the plalntiff ran as brakeman, and over which he 
made trips every two or three days for three years past, there were 292 
culverts, none of which was covered. It is true the plaintifC testifled that 
he had seèn one covered culvert, but when and where he could not state. It 
was the custom of the company to so construct its culverts, and such method 
was deemed by its englneers and track builders to be proper and safe. At the 
time of this Injury the plalntiff had been in the employ of the défendant as 
brakeman on this Une of road for three years. He knew the culverts were 
uncovered, although the évidence does not show that, prior to this accident, 
he knew of the exact locality of this particular culvert. On this évidence the 
court directed a verdict for the défendant. To reverse this judgment the 
plaîntifC prosecutes a vvrit of error. 
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..«faBiesHVii;cMilIan,(^^ on the 

brief), for. plaintiff in erroE. -. . ■, i !• , 

Thomas T. Fauntleroy (Marshall F, McDonald and John T. Cochran, 
oà tïié brief), foi' défendant inerrùr. ''^' '^■' ■ '■ 

Befoïe SANJBOKN and THAYER, , Circuit Judges, and PHILIPS, 
District jfudge. : • 

, PHÏLÎPS, District Jndge, after sta^irig, the case as above, delivered 
the opinion of the court. 

ïhe plaintiff cannot be heard to complain of any supposed neglect 
of the Company in constructing its culrerts without covçrings. When 
be accepted service as a brâkeman on, this road, Ue knew of this condi- 
tion of the culverts. For ;three yearg he continued in such service, with 
full knô.wledge of the fact,' Without objection. In this respect the rule 
"voleiiti non flt injuria" applies. The Servant is free to accept or re- 
fuse employment on a roadway of a .particular construction. If he 
accepta such employment, and continues therein, as in this case, with 
full knowledge of the struetures, without objection, the language of the 
court in Lovejoy v. Bailroad Corp., 125 Mass. 79, is quite applicable: 

"The abutments of 46 bridges, numerous buildings, entrances to stations, 
and other Structures on the Une of the défendant'» road, were the same dis- 
tance from the track. Tliese facts were known to the plaintiff, though he 
testified that he had not, previously to his alleged Injury, noticed this par- 
ticular post. The only négligence imputed to the défendant was in placing 
this post so near the track. As between . the plaintifE and the défendant, It 
was immaterial whether It would hâve been more prudent to hâve placed 
the signal posts, abutments of bridges, and other structures, so numerous 
on the Une of the defendant's road, more than 3 feet 8 inches from the track. 
If there was any danger to the plaintiff, while in the performance of his 
duty, from the structures thus placed, it was a rîsk that he had assumed. 
He knew the manner in which the road was constructed, the proximity of the 
track to thèse structures, and the method employed in the management of 
the trains. The défendant had the right to construct its road and conduct 
its business in this manner; and, as was said in Ladd v. Railroad, 119 Mass. 
412, is not liable to one of its servants, whois, capable of eontracting for hlm- 
self, and know^ the danger attending the business in the manner in which it 
Is conducted, for an injury resultlng therefrom." 

The real question for décision is, was it actionable négligence for the 
railroad company to leave the culvert uncovered at the point of this acci- 
dent? Thé law imposes upon the master the duty of exercising reason- 
able care to provide his employé a reasonably safe place at which he is 
required to work. At and about a switch, where a brakeman may be 
espected to alight from the train for the purpose of turning the switch, 
the company may be held liable for aii injury to the brakeman occa- 
gioned by the proximity of a pitfall like an uncovered culvert, the prés- 
ence of which is unknown to the employé at the time, or where the dan- 
gerous pitfall or hole, although exposed to view, so that the workman, 
if thoughtful and observant, might see and avoid it, yet, by reason of 
his intentness upon thé immédiate work ta which he is engaged, his 
attention for the moment is diverted. 

The cases principally relied on by counsel for plaintiff (Millen v. Eail- 
road Co. [Sup.] 46 N. Y. Supp. 748; Slauson v. Eailway Co., 60 N. Y. 
608; Eailway Co. v. Teeter, 27 U. S. App. 316, 11 C. C. A. 332, and 63 
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Fed. 527; Franklin t. Eailway Co. [Minn.] 34 N. W. 898) presented a 
State of fâcts from whicb it appeared that the immédiate vicinity of 
the place where the servant was called upon by the employer te periorm 
his work was so near to some hidden hole or opening or obstacle as to 
expose the serrant to the danger of stepping into the one or coming 
against the other, or presented the instance, just above alluded to, 
where the dangerous opening or obstacle was not observed by the em- 
ployé on account of his attention for the instant being diverted to the 
exécution of the work in which he was engagea. But such is not the 
case presented by this record. The culvert in question was 281 feet 
from the switch. It was not, within the meaning of the rule, in the 
vicinity of the point where the défendant company had assigned the 
plaintiff to work. By express rule, known to the plaintilï, the défend- 
ant had enjoined upon the trainmen that, in reaching the side track 
at Moline from the west, they should pass onto the side track by 
throwing the switch at the west end of the switch limits. The switch 
where the défendant had by its rule assigned this plaintiff to work was 
at the west, where no such accident would hâve befallen him. He 
knew, from the rule of the company, that the eastern switch was not 
designed nor intended to be used by the company in backing east-bound 
trains through it onto the side track. He Icnew that the trainmen, in 
thus reaching the siding, were acting in violation of the explicit pub- 
lished rule of the company. And while he is not to be held responeible 
for the misconduct in this respect of the conductor or engineer, he never 
protested against this infraction of the rule, nor advised his employer 
thereof. For the use designed by the company of the eastern switch, 
no probable responsible hazard on the part of the défendant could bè 
incurred by this brakeman on account of the uncovered culvert 281 feet 
east of the switch. This is so, for the obvious reason that the duty of 
turning thé switch for the admission of a west-bound traia to the side 
track would devolve on the brakeman nearest the front of the train, 
when, presumptively, the engine having halted near the switch, the 
brakeman would dismount from the train at a point far within the 
bounds of 281 feet. 

If a liability is to attach to the company because of the unusual and 
not to be reasonably anticipated incident of this brakeman undertaking 
to step off the train 281 feet from the switch which he was to operate, 
simply because the train did not stop nearer the switch, where is the 
line of accountability on the part of the company to be drawn ? There 
would be just as much reason and justice in authorizing a recovery, had 
the train gone 1,000 feet further to the east than was necessary, and the 
défendant had undertaken to step therefrom and fallen into a culvert. 
Where, as in this case, the uncovered pitfall was so far beyond the place 
where the injured party was assigned by his master to work as to admit 
of no divided opinion among reasonable men as to its being beyond the 
reasonable vicinity of the place for the performance of the required 
work, the question of fact passes out of the exclusive domain of a jury, 
and becomes solely a question of law for the détermination ùf the court. 
The judgmeht of the circuit court is therefore afiSrmed. 
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GILLETTH-HEEZOG MFG. 00. v. CANYON COTJNTY. 
(Circuit Court, D. Idalio. C. D. February 4, 1898.) 

L CouNTiEs — Constitution — Contracts in Excess op Income — Bridges. 

TJnder Const. Idaho, art. 8, § 3, providing that no subdivision of the state 
shall incur any Indebtedness exceeding in that year the revenue provided for it 
for such year wlthout the assent of tlie voters at an élection for tliat pur- 
pose, a contract, made by county commissioners witliout obtaining the con- 
sent of the people at an élection, for the érection of a bridge at a cost of 
$14,000, where the excess of the revenue over the other expenditures for that 
year cannot possibly be more than $4,525, is void in toto. 

3. Void Contract — Ultba Virbs— Implied Promise to Pat. 

Where a bridge bas been constructed under a contract with county com- 
missioners which is void because the surplus revenue for that year is insufli- 
cient to pay therefor. although it was constructed in good faith, and has 
been accepted by the county, which has had the benefit thereof, no implied 
promise to pay the value thereof can be Inferred. 

8. Pkopbbty in Construction Erected undbb a Void Contract. 

A bridge constructed under a void contract v?ith county commissioners, al- 
though accepted and used by the county, remains the property of the build- 
ers, when the county refuses to pay therefor. 

Fremont Wood and Edgar Wilson, for plaintifl. 

John 0. Rice, H. A. Griflfiths, and John P. Davis, for défendant. 

BEATTY, District Judge. This action is against Canyon county 
upon a contract entered into September 5, 1894, by its board of com- 
missioners with plaintiff, for the building of two bridges at the contract 
price of about |14,000. By written stipulation of the parties, a trial 
by jury having been waived, the same was heard by the court. The 
défense to the action is that the contract is void because the board of 
commissioners did not comply with the statute of the state governing 
such transactions, and that it was in violation of section 3, art. 8, of 
the constitution, which is as follows: 

"No county, clty, town, township, board of éducation, or school district, or 
other subdivision of the state shall ineur any indebtedness or liability in any man- 
ner or for any purpose, exceeding in that year the income and revenue provided 
for It for such year, without tlie assent of two thirds of the qualifled electors 
thereof voting at any élection to be held for that purpose; nor unless, beCore or 
at the time of ineurring such indebtedness, provision shall be made for the col- 
lection of an annual tax sufficient to pay the interest on such indebtedness as it 
falls due, and also to constitute a siniiing fund for the payment of the principal 
thereof within twenty years from the time of contracting the same. Any in- 
debtedness or liability incurred contrary to this provision shall be void: pro- 
vided, that this section shall not be construed to apply to the ordinary and nec- 
essary e?;penses authorized by the gênerai law of the state." 

1. Concerning this provision, the argument of plaintiff's counsel 
appears to be that it is not violated if the county expansés allowed for 
that year up to the date of the bridge contract, and the amount in- 
curred by such contract, do not together exceed the total revenue levied 
for that year, This is not the effect given to this provision by the state 
suprême court, and such a construction would whoUy eliminate from it 
its protecting design, and permit county commissioners to enter into 
the most reckless contracts. What thus might be done is so évident 
that illustrative examples are not needed. As has been held. and 
as is clearly so, its object is to put the municipal organizations there- 
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in namfcd upon a cash, basis. Thig happy consummation would never 
occur in this country, the expérience of the past being any guide, 
if the plaintifE's views prevail. The object of this provision is 
not obscured by any doubt. Aiter deducting from the revenue 
to be coUected for the year ail expenses already paid, and ail other 
known debts or liabilities, including ordinary and necessary expenses 
yet to be paid during that year, the balance measures the llmit within 
which other debts may be contracted. Such is the view of the su- 
prême court of the state in Bannock Ck). v. Bunting (Idaho) 37 Pac. 279, 
approved in subséquent décisions, as well as of other courts in the 
construction of similar provisions. It was the duty of the parties who 
entered into this contract to ârst learn the amount of revenue levied 
for the year 1894, then deduct therefrom ail debts for which the county 
was liable that year, the expenses already paid, and estimate the bal- 
ance to be paid for the year, and, if a sufficient balance were left to 
cover the proposed contract, they might hâve made it. If urged that 
the probable expenses for the balance of the year could not be safely de- 
termined, it may be answered that they might hâve been approximately 
by those already known, or by those for like periods of prior years ; but 
to disregard them would open the avenue to the contraction of debts, 
for the payment of which there would be no funds. However, the 
constitutional provision exists, and doubt may always be removed by 
compliance with its direction to submit to a vote of the people. The 
estimate which the parties should hâve made will now be made for 
them. The assessed revenue for the year 1894 was |56,825.74. Can- 
yon county's liabilities for that year were: Due to the state fund, 
$17,157.16; due to the school fund, $9,587.34; due on court-house 
Tsonds, $2,109.04; due on Boisé Bridge bonds, $1,145.66; due on Pay- 
«tte Bridge bonds, $501.26,— $30,500.46. It is said that it is not shown 
that some of the above-named debts were paid that year by the county. 
It is shown that the county owed them, which is sufficient. 

A question has arisen whether the expenses allowed at the January 
term, 1894, by the board, should be included as part of the expenses 
of 1894; but, as they were contracted in 1893, they should be treated 
as belonging to that year. The ordinary and necessary expenses for 
that year allowed prior to September 5th, and at the April and July 
terms, were the total sum of |15,509.59. Estimating for the two fol- 
Jowing terms the same, the total ordinary and necessary expenses for 
the year would be $31,019.18, which, added to the other liabilities of 
$30,500.46, above named, would make the total of $61,519.64, or 
$4,693.90 in excess of the revenue. But it subsequently appeared 
that the total ordinary expenses allowed at the October, 1894, and Jan- 
uary, 1895, terms, were $6,290.09, instead of $15,509.59; thus making 
the total expenditures and liabilities for the year, exclusive of this 
Tjridge contract, $52,300.14, being $4,525.60 less than the revenue. 
This latter amount, theref ore, is the only margin upon which plaintiff 
can base its contract, giving it the beneflt of ail facts that occurred 
after its contract, and estimating the expenses in the most favorable 
light for it that can be asked, Were the January, 1894, allowances, 
instead of the January, 1895, included, the différence agalnst plaintiflî 
would be $6,675.01, or an excess of liability over the revenue of $2,- 
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149,41, As the contract îs not such as is susceptible df such division 
that plaintiff can hâve the beneflt of the possible margin of $4,525.60, 
namea (Hedges v. Dixon Co., 150 U. S. 183, 14 Sup. Ct. 71), it must 
be held as made in violation of the constitution, was therefore without 
authority, and is absolutely void. It may be added that the board 
seems not to hâve followed very closely the provision of the gênerai 
statute governing such con tracts, but it is deemed unnecessary to 
enter into any discussion upon this question. 

2. Plaîntifî's counsel f urther say that, if the contract was not author- 
ized, yet, as the défendant made it, as the bridges were constructed 
in pursuahce of it, as there waS no fraud in the transaction, and as 
défendant accepted the bridges, and has since had the benetit thereof, 
it must pay for them theù- fair value as upon an implied contract, and, 
as in support of this view, cite, among other authorities, Pacific Bridge 
Co, V. Clackamas Co., 45 Fed. 218; Barber Asphalt Paving Co. v. 
City of.Harrisburg, 12 C. C. A.. 100, 64 Fed. 2S3; Hitchcock v. Galves- 
ton, 96 Û. S. 341; and Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ot. 
llSii, If such is the law, it follows that this constitutional provision 
is utterly useless. In open défiance of it, reckless olScials could bur- 
den thepeople with bankruptcy. Surely, the fundamental law of the 
state cannot be so easily overthrown. Will the àuthoi^ities cited be 
faund, upon careful examination, to sustain counseFs views? By 
such examination it will be found that there was reason in each case 
why the contract was not absolutely ultra vires; that, while there was 
authority for making, only some irregularity occurred in the mode of 
corapliaflce or payment. Payment has also been, enforced when there 
was ho authority for the contract, but no direct prohibition of it. In 
the case of Hitchcock v. Galveston, supra, the court found there was 
undoubted authority in the city council to make the contract in ques- 
tion, but npt the authority to issue bonds in payment, as was at- 
tempted;. and, as the city had the power to procure the work done, it 
was héld it should pay foi* it, although not in the mode agreed upon. So, 
iu Barber Àephalt Paving Co. v. City of Harrisburg, supra, the city had 
the power to makè the contract which they did, to be paid for by as- 
sessment upon the abutting property, which, at the time, was according 
to a law of the state, but which was subsequently held void by the 
supreme court of the state. It was held that the city itself must pay. 
T^Tiatever may be drawn from thèse authprities, the case of Litchfleld 
V. Ballon,' 114 ;U, S. 190, 5 Sup. Ct. 820, is décisive of this case. Water- 
works had biëejp constructed, and bonds issued in payment, which hav- 
ing been held void because iseued in violation of a constitutional pro- 
vision similar.to ours, it vas asked that the city be required to refund 
the nioney paid for them or surrender the waterworks. The court 
distincitly held that, the contract having been made in violation of the 
constitution, |here was "no more reason for a recovery on an implied 
içôntract to repày the monéy than on the express contract found in the 
ibonds," and grantèd no relief whatever', not even surt'èndering to him 
the watérworkf , for ona ^m,oh.g other' réasôns, that other money than 
plaintiff's. had.gntered into their construction. It m^y be noted that 
this case is approvingly cit^d in Hedges y. Dixon Co., 150 U. S. 183, 
14 Siip.'Ct. 71, supïa. ' Tîié distinctioii betweèn' thè two classes of 
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cases is tiiat wheii there is autliority to idake tlié contracta but sôïne 
irregularity bas occùrred in its provision for payment or any other ir- 
regularity, which. does not ttim upon theipower to make it, and a cor- 
poration bas received thetetiefit of work donc, it may be compelled to 
pay for it; but, wben the contract is absolutely and cÉrectly prohibited 
by some statutory or constitutional enactment, the contract is void, 
and it cannot be enforced either as an express or implied contract; 
and sb it must now be held of the one in question. 

Deferidant's counsel, in their brief , say tbat 'fthè bridges remain, as 
they bave always been, tbe property of plaintiff." With tbat view the 
court agrées, and now so holds. Certainly, tbis conclusion is a bard- 
ship upon plaintiff, whicb tbe court regrets, for it appears tbat tbe 
bridges were bonestly constructed, and at a fair price; plaiûtifE says, 
below cost. Wbile courts prefer enlorcing contrâcts wben bonestly 
made and complied witb, and to require ail parties to pay for wbat tbey 
bave tbe beneflt of , yet tbey cannot and sbbuld not disregard snch 
positive constitutional probibitions as warned tbe parties in tbis case 
against tbe consummation of tbis contract. Unfortunately, tbere is so 
mucb ardor in tbe commercial world to transact business tbat tbe beed 
wbicb sbould be given tbe law is obscured by tbe enticing profits of a 
business transaction; Important constitutional provisions for the 
protection of tbe people — and there ia none.upon tbe statute books of 
Idaho more important tban tbe one in question — ^must be enforced, and 
those wbo are so heédless as to violate them must bear the consé- 
quences. Judgment for défendant 



PYATT V. WALDO et al. 
(Circuit Court, S. D. New York. January 15, 1898.) 

1. Limitation' of Actions — Rembdt and Cause of Action — Liabilitt of Hkir 

FOR Ancestor's Dbbt. 

The statute of New York, providlng that land of helrs and devisees may 
he taken in payment of debts of the ancestor or testator, gives a remedy 
only; the cause of action is founded on the obligation of the ancestor or tes- 
tator to pay the debt; " and the statute of limitations is available tQ the heir 
only as it would hâve been to the ancestor. 
8. SuBjBCTiNG Hbir's Real Estate to Payment of Ancbbtor's Debt — Pboof 
OF Tnsuffioient Pérsokalty. 

Where the évidence is such as to leave no reasonable doubt that there were 
no Personal assets of the ancestor for thé payment of a debt, the reaj estatè 
In the hands of the heir will be subjected to its payment. 
8. Liabilitt op the Heir of an Heir for Debts of thb Ancestor— Absence 
OF StAtutory Provision. 

Shiqe at common law the heir of an heir would be liable, to the estent of 
real estate received by him, for a speclalty made by the ancestor, and ex- 
pressed to be blnding on heirs, notwithstanding such Uability Is not expressly 
created by the statute of New York, which provides that the lands of helrs 
or; devisees can be taken in payment of debts of the ancestor or testator, it 
will be %ld to exist, and be enforced In equity, in the absence of an express 
décision on the point by the court of appeals, and in view of the conflicting 
declSîoné'of the State courts. 



Lord, Day & Lord, fôf complainant. 
Goodrich, Deady;& Goodrich, for défendants. 
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TGWSrSKND, District Judge. This is a suit brought to collect 
from the heirs of Sarah C. H. Waldo, deceased, the amount due on a 
bond made by her in her lifetime. Said bond became due January 12, 
1873, Said Sarah C. H. Waldo died in April, 1873. This action was 
commenced in February, 1891. The only party now defending is 
Eiiinelander Waldo, a grandson of Sarah C. H. Waldo. Said Sarah 
G. H. Waldo devised ail her real estate to her two sons, Horace and 
Francis, so that said Francis took the same interest as he would hâve 
taken if there had been no will. Said Francis subsequently deceased, 
leaving as his heirs thrée children, of whom the défendant Ehinelander 
is one. The one-sixth of the real estaté which came to Rhinelander 
from his grandmother, through his father, is worth more than the one- 
sixth ôf the balance due on the bond sought hereby to be recovered from 
him. He makes three défenses: First, that the action is barred by 
the gênerai statute of limitations in New York, providing that actions 
not specially mfentioned must be brought within 10 years after the 
accruing of the cause of action; second, it has not been proved that 
Mrs. Waldo did not leave sufficient personal property to pay the debt 
of the plaintifif; third, that the statute of New York; providing that 
land of heirs and derisees can be taken in payment of debts of the 
ancestor or testator, does not apply to heirs of such heirs and devisees. 

The question of the statute of limitations seems to be settled by Col- 
gan T. Dunne, 50 Hun, 443, 3 N. Y. Supp. 309; and Hauselt y. Patterson, 
124 N. Y. 349, 26 N. E. 937,. both of which cases hold that,.although the 
remedy is given by statute, the cause of action is founded upon the obli- 
gation of the ancestor to pay the bond, and that the statute of limita- 
tions is no more available to the heirs than it would hâve been to the 
ancestor. The bond being under seal, by the statutes of New York the 
action may be brought within 20 years from its maturity, as has been 
done. Défendant makes no claim under the statute of limitations of 
South Çîirolina,, where ^aid bond was payable. Moreover, the statute 
of limitations has not been pleaded as a défense. 

The évidence is such as to leave no reasonable doubt that there were 
nO Personal assets availablis for the payment of this bondj and no évi- 
dence or claim is made to the côntrary, and in the cirçumstancea it 
should be held sufficient. 

Inasmuch as the real estate left by Mrs. Waldo was devised to her 
sons in exaçtly the same manner as they would liave inherited, they 
take as heirs. 4 Kent, Oomm. 594; Bucklev v. Bucklëy, 11 Barb. 43. 
In Fink v. Berg, 50 Hun, 211, 2 N. Y. Supp. 851, it is held that the stat- 
ute of New York does not render the heir of a devisee liable for the debts 
of a testator, and^ as it is declaratory of the rights of the creditor, and 
the liability of the heir of a devisee has not been created, it cannot be 
maintaihed under the provisions of the law. The authorities cited in 
the exhaustive brief of eounsel for complainant seem to establish that 
at common law the heir of an heir would be liable, to the estent of the 
real estate recèived by him, for a specialty made by the ancestor, and 
èxpressed to bè binding upon heirs. And it also appears that this lia- 
bility can be enforced by a court of equity. Chewett v. Moran, 17 Fed. 
820, and other cases there cited. Traud v. Magnes, 49 N. Y. Super, 
et. 309, holds directly that the indebtedness oJ an. ancestor follows the 
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real estate into tlie hands of the lieir or Ms devisee. This case, al- 
though directly contrary to Pink v. Berg, and âve years earlier, is not 
there mentioned. Colgan v. Dunne, supra, sàys that the remedy, and 
not the right of action, is given by statute; and Hauselt v. Patterson, 
supra, takes the same view. In the absence of any express décision on 
the point involved by the court of appeals of New York, and in view of 
the conflicting décisions, that conclusion which is most agreeable to the 
common law, to justice, and the course of équitable procédure, should 
be adopted. Let a decree be entered for complainant 



WESTERN COMMERCIAL TRAVEI^RS' ASS'N V. SMITH. 
(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.) 

No. 931. 

1. Accident Insurance— Notice op Injurt or Death. 

An accident policy provided ttiat, in case of "any accident or injury for 
whicti any claim shall be made under this certificate, or in case of death 
resultlng therefrom, immédiate notice shall be given in writing," with full 
pàrticulars of the accident, and that a fallut^ to give such notice should in- 
valldâté the claim. Seld, tbat two classes of notices were intended,— one an 
lmme<ilatie notice of the accident or injury when not resultlng in death, and 
the other an immédiate notice of death resultlng from accident or injury, the 
latter to be given by the beneficiary; and that a notice so given in the latter 
case was sufficient, though no notice of the Injury was given before death. 

2. Same— "AcciDENTAL Means" Definbd. 

If a disease resultlng, in death is the effect of an accident, so as to be a 
mère link In the chaln of causation between the accident and the death, the 
death is attributable, not to the disease, but to the accident alone. 
S. Same. 

Where blooâ poisoning results from an abrasion of the sldn of a toe by a 
new shoe, and death follows, the death is properly atti-ibutable to "bodily in- 
juries effected by exterual, violent, and accidentai means," within the mean- 
ing of an accident policy. 
4. Same. 

"Accidentai means" are those ■which produce efCects which are not their 
natural and probable conséquences. An effect which is a natural and proba- 
ble conséquence of an act, or course of action, is not an accident; but one 
which Is not the natural and probable conséquence of an act, or course of 
action, is produced by accidentai means, and is an accident. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

P. N. Judson (C. S. Taussig and Louis R. Tatum, on the brief), for 
plaintifE in error. 

S. L. Swarts (E. M. Merriman and George H. Sanders, on the brief), 
for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. The Western Commercial Travelers' 
Association, the plaintifl in error, has sued ont a writ to reverse a judg- 
ment against it upon a certificate of Insurance against accident which 
it issued to Preeman O. Smith, one of its members, for the benefit of 

85 F.— 26 
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S^ral I, Smttfa, tbe défendant in error,: A jury was waived, tlie coiirt 
tried the, cajSe and made, a, spécial flnding'of the facts,. and the 'error 
assigned/isthat the facta t^und do nqt support tlie judgnjent (1) be- 
causé tliey sjiow that imnieaiate notice of-tie accident pr injury.was 
not given to the associatipn, as requiredby the policy, and (2) becàuse 
they fail to show that the death ottits oiember was produced "by bodily 
injuries effected by externaï, violent' ^nd accidentai means." 

Thèse afe the facts ielative to the two questions thus raised which 
appear from the pleadings. and the findings: The certiflcate upou 
which the suit is based secured to the member, Freéman O. Smith, in- 
demnity in various amounts for total disability, for the loss of an arm 
or a leg, or one arm and one leg, and for the ïoss of both arms or both 
legs, by accident; and it also secured to his beneûciary, the défendant in 
error, ihdemnity for his death produced "by bodily injuries effected by 
externâl, violent, and accidentai means" alone. It contained this pro- 
vision : 

"In the event of any accident or injury for which any çlalm shall be made 
under this certiflcate, or in case of death resulting therefrom, Immédiate notice 
shall be given In writJng, addressed to the séeretary, at St. Louis, Missouri, stat- 
ing the full name and address of the member, number of certiflcate, occupation, 
and name and àddress of the attendlng physician, with fuU particulars of the 
accident or injury, and f allure to givé sucli notice shall invalida te àll claim under 
the certiflcate; and unless direct, and aHirmatiTe proof of the deatt ar duration 
of total disabillty shall be furnjshed the association within ninety (90) days from 
the happening of such accident, as per forms of proof furnishéd, and questions 
prepared on same by the board of direetors of the. association, then ail claims 
under this certiflcate shall be waived and forfeited to the association." 

In the latter part of August, 1895, while this certiificate was in force, 
Freeman 0, Smith, who was a strong and healthy man, commenced 
wearing a pair of new shoes. About September 6, 1895, the friction 
of one of the shoes against one of his feet, unexpectedly and without 
design on his part, produced an abrasion of the skin of One of his toes. 
He gave the abrasion reasonable attention, but it nevertheless caused 
blood poisoning about September 26, 1895, which resulted in his death 
on October 3, 1895. Neither the deceased nor the défendant in error 
gave any notice of this accident or injury to the association before his 
death, but within a reasonable time thereafter due; notice thereof and 
of her claim under the certiflcate was given to the association by the 
défendant in error. 

The agreement ôf the parties was that the failure to give the notice 
required by this certiflcate should invalidate ail claim under it, and 
thère canbe no : question but that the service of this notice was a con- 
dition précèdent to the enforcement of any such claim. Insurance 
Co. V. Kyle, 11 Mo. 278, 289; McCullongh v. Insurapce Co., 113 Mo. 
G06, 21 S. W. 207; McFarland v. Association, 124 Mo. 204, 27 S. W. 
436. The real question hère is, therefore, what was the notice exact ed 
of the beneflciary by the con tract and when was it to be given ? The 
agreement was that, "in the event of any accident or injury for which 
any claim shall be made under this certiflcate, or in case of death result- 
ing therefrom, immédiate notice shall be given." Ip the interprétation 
of tliis provision, the fact must be borne in mind that ail cjaims under 
this contract for accidents and injuries which do not resuit in death 
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accrue to the member hlmself. The 'beneflciary of the death loss bas 
no interest in them. It is only in a case in which death résulta from an 
accident or injury that any claim in favor of the défendant in error 
arises. In the nature of things, she cannot know whether she will hâve 
a claina until the member whose lif e is insured for her benefit is dead. 
Must she give notice of the accident or injury on account of which her 
claim may arise before she knows whether or not it will ever corne into 
existence? A provision which exacts such a notice should be plain, 
clear, and unambiguous. Forfeitures are not favored in the law, and 
a strained and unnatural construction must not be given to this con- 
tract in order to impose one hère. A stipulation could bave easily 
been drawn which would bave plainly imposed upon this beneflciary 
the duty of giving such a notice. If this contract had simply omitted 
the words, "or in case of death resulting therefrom," and had provided 
that, '-in the event of any accident or injury for which any claim shall 
be made under this certiflcate, notice of such accident or injury shall 
be given immediately af ter it happens," there would bave been no 
doubt that the beneflciary was required to notify the association of 
the accident as soon as it occurred. If it had required only that, "in 
case of death resulting from any accident or injury for which any 
claim shall be niadë under this certiflcate, immédiate notice shall be 
given," it would bave been equally certain that she was not required 
to give any notice until the death had supervened. As it stands, it 
seems to us to be intended to provide two différent classes of notices 
f or the two classes of claims, — one an immédiate notice of the accident 
or injury which does not resuit in death, the other an immédiate no- 
tice of the death which résulta from such an accident or injury, to be 
given by the beneflciary as soon as it occurs. If this is not the cor- 
rect construction of the provision, the words, "oi- in case of death 
resulting therefrom," are without signiflcance or effect, because the 
stipulation, without those words, would require the beneflciary of a 
death loss to give notice of the accident or injury immediately after it 
occurred. 

There is no better canon for the interprétation of contracts than the 
rule that the court may put itself in the place of the parties to the agrée 
ment at the time it was made, and may then consider how its terms 
affected its subject-mattèr, and ascertain what those who made it in- 
tended thereby. Accumulator Co. v. Dubuque St. Ry. Co., 27 U. S. 
App. 364, 372, 12 C. G. A. 37, 41, 42, and 64 Fed. 70, 74; Westerveit 
v. Mohrenstecher, 40 U. S. App. 221, 227, 228, 22 0. C. A. 93, 95, and 
76 Fed. lis, 121; Rockefeller v. Merritt, 40 U. S. App. 666, 675, 22 
C. C. A. 608, 613, 614, and 76 Fed. 909, 915; Prentice v. Forwarding 
Co., 19 U. S. App. 100, 110, 7 C. C. A. 293, 298, and 58 Fed. 437, 443. 
When this is done, it can hardly be successfully maintained that the 
parties to this certiflcate intended to require the beneflciary of a loss 
by death under it to give notice of the accident or injury before the 
death ocentred and before her claim arose. When the provision, "in 
the event of any accident or injury for which any claim shall be made 
under tbis certiflcate, or in case of death resulting therefrom, immédiate 
notice shall be given," is read in the lîght of the events to which it re- 
fers, and of the relation of the parties to the contract to each other, its 
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natural and obvious meaning is that, in the event of any accident or 
injury which shall not resuit in death, immédiate notice qf such acci- 
dent or injury shall be given, or, in the case of death resulting from any 
such accident or; injury, immédiate notice of such death shall be given, 
because in the one case it is the injury, and in the other it is the death, 
which conditions the existence of the claim. The conclusion is that 
this certificate required no notice of the accident or injury to be given 
to the association by the beneâciary of the death loss before the death 
occurred, and the due notice which the court flnds she gave immediately 
after the death was a sufficient compliance with this stipulation of the 
agreement. 

It is earnestly contended, however, that the death was not caused by 
bodily injuries effected by external, violent, and accidentai means (1) 
because the disease of blood poisoning was the cause, and the abrasion 
of the skin of the toe was only the occasion, the locality in which the 
disease flrst appeared, and (2) because the abrasion of the skin was not 
an accident, but was made in the ordinary course of things. The con- 
tract does not differ, in respect to the subject presented by this proposi- 
tion, from those which hâve been repeatedly considered by this court, 
and we state its légal efifect briefly, because the reasons and authori- 
ties in support of our views hère hâve been frequently set forth in the 
opinions of this court which are cited below. 

If the death was caused by a disease, without any bodily injury in- 
flicted by external, violent, and accidentai means, as in the case of 
the malignant pustule (Bacon v. Association, 123 N. Y. 304, 25 N. E. 
399), and as in the case of sunstroke (Sinclair v. Assurance Co., 3 
El. & El. 478; Dozier v. Casualty Co., 46 Ped. 446), the association 
was free from liability by the express terms of the certificate. If 
the deceased suffered an accident, but at the time he sustained it he 
was already suffering from a disease or bodily inflrmity, and if the 
accident would not hâve caused his death if he had not been aflected 
by the disease or inflrmity, but he died because the accident aggra- 
vated the disease, or the disease aggravated the effects of the accident, 
as in the case of the insured who was subject to such a bodily inflrm- 
ity that a short run, followed by stooping, which would not hâve in- 
jured a healthy man, produced apoplexy (Insurance Ck). v. Selden, 24 
0. 0. A. 92, 78 Fed. 285), the association was exempt from liability, 
because the death was caused partly by disease and partly by acci- 
dent. If the death was caused by bodily injuries effected by exter- 
nal, violent, and accidentai means alone, the association was liable 
to pay the promised indemnity. If the death was caused by a dis- 
ease which was not the resuit of any bodily inflrmity or disease in 
existence at the time of the accident, but which was itself caused 
by the external, violent, and accidentai means which produced the 
bodily injury, the association was equally liable to pay the indemnity. 
In such a case, the disease is an effect of the accident, the incidental 
means produced and used by the original moving cause to bring about 
its fatal efEect, a mère link in the chain of causation between the acci- 
dent and the death, and the death is attributable, not to the disease, 
but to the causa causans, to the accident alone. Insurance Co. v. 
Melick, 27 U. S. App. 547, 560, 561, 12 0. C. A. 544, 552, and 65 Fed. 
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178, 186; Eailway Co. v. Callaghan, 12 U. S. App. 541, 550, 6 C. C. A. 
205, 210, and 56 Fed. 988, 994; Railway Co. v. Kellogg, 94 U. S. 
469, 475; Association y. Shryock, 36 U. S. App. 658, 663, 20 C. C. A. 
3, 5, and 73 Fed. 774, 776. 

Now, the finding of the facts made by the trial court is conclu- 
eive in this case, and the only question hère presented is whether 
those facts warrant the judgment belcw. That court has found thar 
the deceased was an exceptionally strong and healthy man when the 
abrasion in question was produced. It has found that the wearing 
of the new shoe produced the abrasion on September 6, 1895, that 
this abrasion was the cause of blood poisoning on September 26, 1895, 
and that the blood poisoning produced the death on October 3, 1895. 
The question whether the death was produced by the abrasion or by 
the disease is, therefore, extracted from this case. There is no 
ground for the contention that the disease of blood poisoning was an 
intervening and independent cause of the death, because the finding 
of the court below is that that disease was a mère link in the chain of 
causation between the abrasion which produced it and the death 
which it produced. 

The only question remaining, therefore, ia whether or not the abra- 
sion of the skin of the toe was produced by accidentai means. If it 
was, the death was so produced; and if it was not, there was no 
accident, and consequently no aause of action. The contract was 
that the association would pay the promised indemnity for any death 
caused "by bodily injuries effected by external, violent, and accidentai 
means." There is no claim that the friction of the shoe which caused 
the abrasion was not external and violent. The contention is that it 
was not accidentai. The signiflcance of this Word "accidentai" is 
best perceived by a considération of the relation of causes to their 
effects. The word is descriptive of means which produce effects 
which are not their natural and probable conséquences. The natural 
conséquence of means used is the cooisequence which ordinarily fol- 
lows from their use, — the resuit which may be reasonably anticipated 
from their use, and which ought to be expected. The probable con- 
séquence of the use of given means is the conséquence which is more 
likely to follow from their use than it is to fail to follow. An effect 
which is the natural and probable conséquence of an act or course 
of action is not an accident, nor is it produced by accidentai means. 
It is either the resuit of actual design, or it falls under the maxim 
that every man must be held to intend the natural and probable con- 
séquence of his deeds. On the other hand, an effect which is not 
the natural or probable conséquence of the means which produced 
it, an effect which does not ordinarily follow and cannot be reason- 
ably anticipated from the use of those means, an effect which the 
actor did not intend to produce and which he cannot be charged with 
the design of producing under the maxim to which we hâve adverted, 
is produced by accidentai means. It is produced by means which 
were neither designed nor calculated to cause it. Such an effect is 
not the resuit of design, cannot be reasonably anticipated, is unex- 
pected, and is produced by an unusual combination of fortuitous cir- 
cumstances; in other words, it is produced by accidentai means. 
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Railway Co. v. Elliott, 12 U. S. App. 381, 886, 387, 389, 5 C. G. A. 
3^7, 350, 35,1, 353, 55 Fed. 949, 952, 953, 955. 

Was the abrasion of the skin of the toe of the deceased the nat- 
ural and probable conséquence of wearing new shoes? It must be 
conceded tliat new shoes are not ordinarily worn with the design of 
oausing abrasions of the sljin of the feet, and the trial court has found 
that the abrasion upon the toe of the deceased was produced unex- 
pectedly, and without any design on his part to cause it. An abra- 
sion of the skin, eertainly, is not the probable conséquence of the use 
of new shoes; for it cannot be said to fqllow such use more frequently 
than it fails to follow it Nor can sûch an abrasion be said to be 
:he natural consequehce ' of wearing such shoes, — ^the conséquence 
which ordinarily follows, or which might be reasonably anticipated. 
How, tïien, can it fail to be the chance resuit of accidentai means, — 
means not designed or calculated to produce it? If the deceased, 
without design, had slipped, and caused an abrasion of his skin, as 
he was walking down the street, or had punctured the skin of his foot 
by stepping on a nail in his room, or had pierced it with a nail in his 
shoe as he was drawing it upon his foot, there could hâve been no 
doubt that thèse injuries were produced by accidentai means; and it 
is difflcult to understand why an abrasion of the skin, produced unex; 
pectedly and without design, by friction caused by wearing a new 
shoe, does not fall within the same category. 

In McCarthy v. Insurance Co., 8 Biss. 362, Fed. Cas. No. 8,682, it 
is held that death from the rupture of a blood vessel caused by swing- 
ing Indian clubs for exercise may b'é a death from bodily injury 
caused by accidentai means. In Martin v. Insurance Co., 1 Fost. 
& F. 505, a total disability caused by straining the back while lifting 
a heavy burden was declared ta be a disability produced by accident, 
In Insurance Co. v. Burroughs, 69 Pa. St. 43, 51, the court said that an 
accident is "an event that takes place without one's foresight or ex- 
pectation ; an event which proceeds from an unknown cause, or is an 
unusual effect of a known cause, and therefore not expected; chance* 
casualty; contingency," — and held that a strain of the abdominal 
muscles, produced by pitching, hay, which caused an inflammation that 
resulted in death, was an accident. Death by drowning, by invol- 
untarily inhaling illuminating gas, or by fright is death by accidentai 
means. Trew v. Assurance Co., 6 Hurl. & N. 839; Mallory v. Inr 
surance Co., 47 N. Y. 52; Paul v. Insurance Co., 112 N. Y. 472, 20 
N. E. 347; alcGlinchey v. Casualty Co., 80 Me. 251, 14 Atl. 13. In 
Insurance Co. v. Melick, 27 U. S. App. 547, 12 C. C. A. 544, and 65 
Fed. 178, this court affirmed a judgment based upon a verdict that a 
death caused by lockjaw, which was produced by a shot wound un- 
expectedly inflicted upon himself by the deceased, without design, was 
a death caused by bodily injury produced by accidentai means alone. 
In Association v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, three persons 
jnmped from the same platform at the same time and place. Two 
of them alighted in safety, while the third suffered a stricture of the 
duodénum which produced a disease which caused his death. The 
suprême courtaflïrmed ajujjgment founded upon a verdict that his 
death was the resuit of bodil^ injuries effected through external^ 
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violeïit, and accidentai means,. and approved an instruction to the 

jury thai: ■■' -.■•:;•■ '. ■■•■,. .■;. : :i v. 

"The terni 'accidentai' was used in the policy in Its ordinary, popular Bense, 
as meaning 'happening by chance; unexpectedly taking place; not aecording to 
the usuaJ course of things; or not as expected'; that, if a result is such as fol- 
lows from ordinary means, voluntarlly employed, in a not unusual or unexpected 
way, it cannot be called a resuit effected by accidentai means; but that if, in 
the act Tvhich précèdes the injury, sopiething uaforeseen,- upexpected, unusual 
occurs, "which produces the injury, then the injury bas resulted through acci- 
dentai meaiis;" , .: . , [ 

We are unable to distinguish the cfise at bar from those to which 
we Lave referred, and the case last cited is of controlling authority in 
this court. The abrasion of the Skïii of the toe of the deceased 
was unexpectedly caused, without design on his part, by unf oreseen, 
unusual, and unexpected friction in the act of wearing the shoe which 
preceded the injury. It was not the natural or probable conséquence 
of that act, and it w^s, i^herefore, produced by accidentai means. The 
judgment below must bè afflrmed, with costs; and it is so ordered. 
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(Circuit Court of Appeals, Fifth Circuit. .Febrnary 15, 1898.) 

Nos. 602, 603, and 6M. 

BiLLB AND Notes — Accommodation Paper— National Bank Ebcbivek. , 

A national bank receiver cannot recover upon notes made for the accommo- 
dation and sole beneflt of thé bank, without considération. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

Thèse were three suits brought by G. C. Stapylton, as receiver of 
the First National Bank ol Ocala, upon notes made for the accom- 
modation of the bank. Judgments were given for the défendants 
in the court below, and the plaintif? sued out thèse writs of error. 

J. 0. Cooper, for plaintifE in error. 

R H. Liggett, for K. L. Anderson and others. 

Before PAEDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PARDEE, Circuit Judge. Thèse three cases are alike in the con- 
trolling facts, and may be disposed of in one opinion. On the undis- 
puted facts in the case, the notes sued on were given without con- 
sidération and for the accommodation and advantage of the First 
National Bank of Ocala. The bank had full notice of this, if it is 
possible to charge a bank with notice to and the knowledge of its 
managing ofQcers. The bank was not an innocent holder, nor even 
a holder for value, and to allow a recovery in the interest of the bank 
would be the grossest injustice. The receiver bringing thèse suits 
stands in the shoes of the bank. The trial judge directed a verdict 
for the défendants; and, as in no aspect of the case do we think the 
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plaintifE can recover, it is wholly unnecessary to cônsider in détail 
the elaborate assignments of error. The judgments of the lower 
court were right, and they are afïirmed. 



BADGETT v. JOHNSON-FIFE HAT CO. 

(Circuit Court of Appeals, Elghth Circuit. February 14, 1898.) 

No. 939. 

1. Tbial— iTTSTRucTroN— Waiver of Ehror. 

A pàrty tannot object that tbe court predlcated an Instruction on a state 
of fàcts unsupported by the évidence, wlien he himself asked an instruction 
inrolvirig tlie same state of facts. 

8, ASSIGNMENT FÔR BkNBPIT OF CREDITORS — VaLIDITY — EVIDENCE. 

Tbe Incorporation into a deed of assignment of a provision that tlie as- 
signée should not take possession of tlie property until he had filed an In- 
ventnry aild bond, whlch is only what Is required by the statute in every case 
of assignment, does not render inadmissible évidence aliunde to show that 
a secret agreement to the contrary existed between the parties. 
8. Same — Evidence. 

Upon an issue as to the existence of a secret agreement between an as- 
signer and his assignée that the latter should take possession of the assigned 
property at once, in violation of the statute, évidence of acts of possession 
by the assignée, Immedlately foUowing the exécution of the deed, is admissible 
to be considered w'ith ôther clrcumstances. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

This is an action by attachment by the Johnson-Fife Hat Company 
against J. D. Blosser, in which W. É. Badgett interpleaded, claiming 
the property attached by virtue of a deed of gênerai assignment made 
by Blosser to him prior to the attachment. A judgment against the 
interpleader was aflSrmed by the court of appeals for the Indian Ter- 
ritory, and he brings the case on error to this court. 

William T. Hutchings, for plaintifï in error. 

John B. Tnmer and James B. Burckhalter (George B. Denison and 
N. B. Maxey, on the brief), for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. On the 9th day of November, 1894, one 
J. D. Blosser, a merchant of Chelsea, Cherolcee Nation, Indian Ter- 
ritory, executed and delivered a deâd of assignment to the interpleader, 
W. R. Badgett, conveying to him, in trust, the goods and merchandise 
in question. The deed conveyed ail the property of the said assigner 
for the benefit of creditors, with préférences, as was permissible under 
the statute regulating assignments applicable to that territory. This 
deed was delivered to the assignée perhaps the day following its exécu- 
tion, but the inventory and bond required by statute to be made ont 
by the assignée were not filed with the clerk of the court until Novem- 
ber 24, 1894. The deed of assignment contained the following pro- 
vision : 
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"That the said Badgett shall flrst, and before taking possession of, or con- 
troUing, said property, comply with the law as to tlie inventory and bond, a» 
provided in such cases. He shall then, pursuant to law, proceed to sell the 
goods, wares, merchandise, and fixtures, and to coUect the notes and accotints 
and other indebtedness, and with the proceeds of said sales and collections pay 
to my creditors as follows." 

On the 16th day of November, 1894, the défendant in error, John- 
son-Fife Hat Company, instituted suit against J. D. Blesser to re- 
cover a debt of $212.35, which action was aided by an attachment pro- 
ceeding under which the goods and merchandise in question were 
seized. On May 9, 1895, W. R. Badgett, plaintifî in error, flled in 
said cause his interplea, claiming the ownership and possession of said 
property under the assignment aforesaid. On the issues tried between 
thèse parties to a jury there was a, verdict and judgment against the 
interpleader. From that judgment an appeal was prosecuted to the 
court of appeals of the territory, where tlie judgment of the court be- 
low was affirmed. 38 S. W. 667. To reverse this judgment the 
interpleader brought the case to this court on writ of error. 

The only questions presented for review, under the assignment of 
errors, arise on the giving and refusing to give certain instructions 
on the trial and as to the admission of certain évidence. The in- 
struction refused is as follows : 

"The court instruets the jury that the deed of assignment offered in évidence 
in this case is valid on its face, and vested the légal title to the property in contro- 
versy in this suit in the assignée named therein and the interpleader herein, W. 
R. Badgett, unless some fraud on the part of the assignor, J. D. Blosser, prior 
to or contemporaneousi with the exécution of the deed, laiown to and participated 
in by the assignée, W. R. Badgett, invalidated it. If, therefore, the deed of as- 
signment in question was free from fraud at the time of its exécution and de- 
livery, no subséquent agreement between the assignor and assignée to disregard 
it, and no subséquent fraudulent acts on their part with respect to the assigned 
property, will invalidate it." 

The instructions given by the court complained of are as follows: 

"The court instruets you that although there is a clause in the deed of assign- 
ment ofCered in évidence in this case which prohibits the assignée from taking 
charge or control of the property assigned until he had flled his inventory and 
bond as the law provides, yet if you believe from the évidence la this case that 
at the timp the assignor, Blosser, delivered the deed of assignment to the as- 
signée, Badgett, that he and the assignor entered into an agreement or under- 
standing by which the assignée was to taiie possession of the assigned property 
before he flled his inventory and Ixind, and that the assignée, in pursuance of such 
understandlng, did talîe charge of said property, either by himself or agent, be- 
fore he filed his inventory and bond, that then such facts would render the as- 
signment fraudulent and void in law, and you should flnd for the plaintifCs or 
attacUng creditors. And in determining whether or not there was such an 
agreement or understanding between the assignor, Blosser, and the assignée, 
Badgett, you hâve a right to talie into considération ail the facts and cireum- 
s tances surrounding the case. And if you believe from the évidence and ail the 
clrcumstances surrounding the case that there was such an understanding, you 
will ftnd for the piaintiff or attaching creditors. The court instruets the jury 
that the deed of assignment ofCered in évidence in the case is valid on its face, 
and vested the légal title to the property in controversy in this suit in the assignée 
named therein, and the interpleader herein, W. R. Badgett, unless some fraud 
in law, either express or implied, on the part of the assignor, J. B. Blosser, 
prior to or contemporaneous with the exécution of the deed, Isnown to and par- 
ticipated in by the assignée, W. E. Badgett, invalidâtes it. If, therefore, the 
assignment In question was free from fraud, either express or implied, at the 
time of its exécution and delivery, no subséquent agreement between the a» 
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slglteéJiftnii; ag'signor to distégard It, ànicl no. isubsétiubnt fraudulént acts on their 
part yitli Respect to ihe assignes property, willlBvalidatelt"' 

The statute of the stàte of Arkansas (section 305, Mansf. Dig., in 
fdrcè in the Indian Térritory) con tains the following provision: 

"In, ail cases In which any person shall make an assignment of property, 
whetûfer real, Personal, miXed or choses In action, for the payment of debts; 
beforè the assignée thereof shall be entitled tô take possession, sell or in any way 
manage or eontrol any property so assigned, be shall be required to file in the 
office of the clerk of the court exercising equlty jurisdictaon a full and complète 
Inventory and description of such property; and also make and exécute a bond 
to^ the State of Arkansaà in double the estlmated value of the property in said 
assignmetiti wlth good and suffleient securlty, to be approved by the clerk of 
said court: conditioned," etc. : 

There was some evidéiice in the case tending to show that on the 
next day, vi^hich was Saturday, after the exécution and delivery of the 
deed ôf aissignment, the assignée went to the store at Chelsea and 
gave some directions to the clerk in charge thereof ahont taking an 
inventory of the stock of goods, and that on the Monday follovs^ing 
said clerk went to where the assignée lived, and delivered to him the 
inventory and the key which, he had to the store building. There was 
another key to this building, which was held by the assigner. Thèse 
were practically the acts evidencing possession by the assignée prior 
to the leivy of the writ of àttachment 

This fact alone was not suiHcient to avoid the assignment, as an 
act of omission or commission by the assignée after the passing of the 
title to hini by opération of the deed, iû trust for the beneflt of credit- 
ors, coijld not alone hâve the effec^ tO defeat the trust. Lowen- 
stein V. Ilnney, 54 Ark. 129, 15 S. W. 163; Aaronson v. Deutsch, 24 
Fed. 465.' This proposition of law is not controverted by either coun- 
sel. But the insistence on the part of the défendant in error is that 
if, contemporaneous with the exécution of the deed of assignment, 
there was any secret understanding between the assignor and the 
assignée that the assignée, in advance of flling the inventory and 
bond,' should proceed to take possession of the property, or exercise 
dominion ovér it, by virtue of his office, and in pursuance thereof he 
took possession and assumed eontrol thereof prior to the filing of the 
bond and inventory, that would vitiate the assignment. This accords 
with the rulings of the suprême court of Arkansas and of the fédéral 
court of this circuit. Smith v. Patterson, 57 Ark. 537, 22 S. W. 342; 
Eice V. Frayser, 24 Fed. 46(); Aaronson v. Deutsch, supra; Lowenstein 
V. Finney, supra; Gilkerson-SIoss Commission Co. v. London, 53 Ark. 
88, 13 S. W. 513. ' 

The reason of the raie is stated by the court in the case last above 
citéd; 

"The intention of this statute Is manifest. Before the assignée can lawfully 
take possession of the property assigned, he must file an inventory of the prop- 
erty donvëyed to him. and exécute a bond to faithfuUy perform his duties. The 
object of this provision is the protection of creditors and the prévention of fraud. 
The inventory is to show the property assigned, and the bond to secure ail the 
parties concerned against loss on aecount of thefallnre of the assignée to perform 
his duties; and both are required to be filed before the assignée can lawfully 
hâve an opportunity to make a frauduient disposition of the property. Until 
they are flled it is the duty of the assignor to retain possession and eontrol and 
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take care of and protect the property. The dellvery of possession to the as- 
signée for any purpose prior to the time fixed by law, which would enable him 
to do what the stafute intended to prevent, would be clearly uniawful. The 
purpose can avail nothing If the possession given afforded the assignée the op- 
portunity to commit frauds that the statute Intended to prevent by requiring the 
bond and Inventory to be flled flrst." 

It must be confessed that it is difficult to find in this record any 
tangible satisfactory proof of an express or secret understandtng be- 
tween the assignor and assignée, either before or contemporaneously 
with the exécution and delivery of the deed of assignment, that the 
assignée should take possession of the property before complying with 
the statute, outside of one or two answers which counsel for de- 
fendant in error was permitted to put into the mouth of one of his 
own witnesses under a form of cross-examination. This mode of ex- 
amination and this character of évidence, however, went without chal- 
lenge by counsel for plaintiff in error. He seems to hâve tried the 
case rather on a theory than on the facts. Neither in his assign- 
ment of errors nor in argument hère does he regt his cause on the 
proposition that there was no évidence to warrant the submission to 
the jury of the question of fact as to whether or not there was any 
such fraudulent conduçt, within the meaning of the statute, conneçted 
with the exécution and delivery of the deed of assignment. On the 
contrary, in the instruction which he himself asked, he requested the 
court to déclare that the deed of assignment was valid on its face, 
and vested the légal title to the property in the assignée, "unless some 
fraud on the part of the assignor, prior to or contemporaneous with 
the exécution of the deed, loiown to and participated in by the as- 
signée, invalidated it." So when the court, in the second instruc- 
tion given by it, followed the language employed in the refused 
instruction, with the exception of the words, "fraud, either express or 
implied," the counsel for interpleader is estopped from saying that the 
court erred in predicating an instruction on a state of facts unsupported 
by any évidence. He cannot assign as error that which he has invited 
the court to commit. "Consensus facit legem, communis error facit 
jus." Noble V. Blount, 77 Mo. 241; Holmes v. ' Braidwood, 82 Mo. 
610; Pairbanks v. Long, 91 Mo. 633, 4 S. W. 499; Walton v. Rail- 
way Co., 12 U. S. App. 511, 513, 6 C. C. A. 223, and 56 Fed. 1006. 

The essence of the contention made by counsel for plaintifï in error 
before this court. is: First, that, inasmuch as he wrote into the deed 
of assignnjent the provision hereinbefore quoted, it negatived the 
existence of any contemporaneous understanding that the assignée 
was to do that which the assignor had declared, on the face of the 
deed, he should not do ; and, second, that the employment of the 
phrase in the second instruction given by the court, "If, therefore, the 
assignment in question was free from fraud, either express or im- 
plied, atthe time of its exécution and delivery," was confusing, and 
afforded counsel for défendant in error an, abused ; opportunity to 
mislead the jury by playing upoii the words, "fraud, either express or 
implied," as thèse terms were unexplained by the court. 

As to the flrst contention, it ought to be a suiHcient answèr to say 
that the provision inserted in the deed was notliing .more in its légal 
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effect thâû what the statute by implication writes into every deed of 
assigmnent ; aftd, so far from the supererogatory act imparting any 
vii'tue to thé instrument, it was rather calculated to excite suspicion 
of its integrity. At ail events, as its express incorporation into the 
deed imparted no more force and sanctity to the instrument than 
what the statute impressed upon it, it no more precluded proof aliunde 
of the existence of a secret understanding to the contrary than if it 
had been left ont of the deed. 

With respect to the second contention, it is to be observed that the 
only différence between the instruction requested by the plaintiff in 
error and that given by the court consists in this: In the instruc- 
tion asked by plaintiff in error the phrase used was, "free from 
fraud," whereas, that employed by the court was, "free from fraud, 
either express or implied." What is the practical différence between 
"free from fraud" and "free from fraud, either express or implied"? 
Considered independent of the other instructions of the court, both 
instructions might be liable to the criticism that the jury should hâve 
been advised what constituted fraud as applied to the facts of the 
case. But evidently both connsel for plaintiff in error and the court, 
in framing thèse two instructions, are to be presumed to hâve had in 
mind the fraud on the statute, as deflned in the flrst instruction given 
by the court. And se the jury must hâve understood it. As al- 
ready shown, it was fraud under the provisions of the statute for 
the assignor to make such a deed, fair on its face, and for the as- 
signée to accept it with the contemporaneous secret understanding 
between them that the assignée should at once proceed to do that, 
under color of the deed, which the statute prohibited. It was, there- 
fore, technically unnecessary to hâve employed the term "fraud" in 
this instruction. It would hâve been the conclusion of fraud which 
the law afQxes to the fact predicated in the flrst instruction givén by 
the court. 

Thé expression, "fraud, either express or implied," had référence 
clearly enough to the secret agreement between the assignor and 
assignée, which might hâve been expressed in words or implied by 
signs and suggestions. This is made manifest by the third instruction 
given by the court: "The court instructs you that fraud may be 
proven by circumstances, and, in determining what constitutes fraud, 
you hâve a right to consider ail the évidence and circumstances in 
the case, and from that détermine the question of fraud." Certainly 
it seems to us the plaintiff in error ought not to complain of the 
fact that the court added after the word "fraud" the words "express 
or implied," as the jury might hâve inferred therefrom that they were 
required to find some other évidence of fraud than that predicated 
in the ûrst instruction given by the court. 

The remaining assignment of error applies to the action of the trial 
court in permitting, over the objection of the plaintiff in error, the 
following questions and answers on the examination of the inter- 
pleader: 

"Q. Who had the key to that store? A. I do not know. Q. The same tlme 
that Mr. Butler brought up the Inventory and delivered it to you, did you get 
both the keya? A. That Is my recoUecUon." 
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Of course, without some jndependent proof of the existence of the 
secret, understanding at the time of the making of the deed, the mère 
direction to the clerk to take an inventory, and the receipt of the key 
to the store, would hâve been immaterial. But immediately foUow- 
ing up the delivery of the deed with acts of possession, taken in con- 
nection with other acts, conduct, and déclarations preceding and 
simultaneous with the exécution of the deed, were circumstances which, 
taken together, might justify the inference of the required secret 
understanding. And, furthermore, without such secret understanding 
having been foUowed up by an act evidencing possession, the défense 
against the claim of the interpleader would not hâve been made out. 
The évidence objected to was therefore compétent. The judgments 
of the court of appeals and of the United States court for the Northern 
district in the Indian Territory are afflrmed. 



BAIiTIMORB & O. R. CO. v. ANDERSON. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.) 

No. 546. 

l. Railroad CROssiNa StrkbT— Rights op Public THBREOisr. 

Where a railroad Intersects a street at right angles, the public bave 
a right to use the traclîs as a means of crossing the street from one side- 
walli to the other, using due care not to be in the way of trains. 

8. Négligence of One on Railroad Track— Liability of Company. 

The négligence of one on a railroad track at a crossing of a public highway. 
In front of a moving train, will not relieve the company from liabiUty if, by 
due care, the engineer ànd flreman might bave stopped the train, and thus 
avoided Ihjuring him, after they saw, or ought to bave seen, his dangerous 
position. 

8. Proximate Cause of Injdrt— Contributoky Négligence— Questions for 
Jury. 

Plaintiff, attemptlng to cross a street on defendant's tracli, in front of 
an approaching train, caught his foot in a dangerous hole in the wooden 
platforra which formed the intersection of the track and street, and was 
injured by the train. Éeld, that the court properly left to the jury the 
question whéther défendant was négligent in allowing the defect In the 
platform, and whether the proximate cause of the accident was plain- 
tiff's négligence In crossing in front of the train, or his being caught in 
the hole, and directing a verdict for plaintifC only in case defendant's négli- 
gence was the cause of the defect In the platform, and the defect was the 
proximate cause of the accident. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Thls Is a wrlt of error from the judgment of the circuit court for the North- 
ern district of Ohlo. The action was for damages for Personal Injury. The 
plaintiff was a newsboy in the town of North Baltimore, Ohio. The accident 
occurred in May, 1892, about 4 o'clock In the afternoon. The plaintiff, then 
a boy of about 12 years of âge, had obtained his newspapers at the post office, 
on the north side of the Intersection Sî the main street of North Baltimore and 
the defendant's railway tracks. At this point the rallway tracks run east 
and west, and the main street runs north and south. The station of the rall- 
way Company lies east of the intersection. The course of the plaintiff was 
from the post office, on the east side of the main street, south across the tracks. 
About the time that he left the post office, an engine, with a heavy frelght train. 
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was,pulling out of the switch In jfront of the jailway station, and was about 
to crdss 'tfiè main street. The gâtes werè dôwn, l'he plàintltf, with his 
newspapèrs, ran down on the east side of the street untll he came within a 
few feet of the track, when he attempted to cross the street by the wood plat- 
(orm, whlch formed the intersection between tlie railroad traclis and the street. 
He seems to hâve proceeded dlagonally aeross the platf orm. There was a coji- 
flfct in the évidence as to how near to the sttèet the locomotive of the freight 
train had corne at the time the boy attempted to cross the track. When he 
reached the south rail of the track, about the middle of the street, his foot was 
caught in the opening between the platform and the rail. The évidence for 
the plaintiff tended to show that this opening was larger than it should hâve 
been; that the wood of the platform opposite the rail had been spllt oflC, making 
a hole a foot long, and between three nud four inehes in width, at the end of 
which there was a spilce so situate that It caught the plaintifC's foot. and 
held it fast. The plaintifE introduced évidence to show that his crossing was 
so far in advance of the train that, had elther the engineer or the fireman been 
îooking ont, the train might hâve been stopped after the boy was caught, tp 
time to save him. The évidence of the défendant tended to show that the boy 
did not start aeross the track until the pilot or cow catcher of the engine had 
reached the sidewalk of the street, and that what he attempted to do really 
was to run around the front of the engine. The contention for the défendant 
was that the road was muddy, and that the boy was merely using the rail- 
way track as a means of crossing tlie muddy street, ,and that the public had 
no right to use the track for this purpose, and were obligea to confine their use 
of it to crossing the track at rlgut angles. Agalnst the objection of défend- 
ant, évidence was introduced by plaintiff to show that it was customary for 
people to cross the street at that point upon the railway track from sidewalk 
to sidewalk. The plaintiff testifled that he had no knowledge of the defeet. 
In the platform. It appeared that the platform was in the care of the rail- 
way Company. ,/ 

The défendant eXcepted to two passages ofthe charge of the court. The flrst 
passage was as follows: "No'w, I am dispdsed' to deal with the last proposi- 
tion, or the last question, flrst, and that is T?ç-hetiier or not, thé. défendant is 
liable, because, when the plaintiff attempted tô ci^oss at thé place, he elther 
fell or lost his motion, so that hé had no longer coptrol of himself; whether 
or not in that condition of things the défendait did see, by Its servants and 
agents in control of the engine, or, ' by the exercise of that caution which the 
law requires that it should exercise, could, hâve seen, his condition in time 
to hâve averted the accident. Now, the law requires, as a common-law ddty, 
that when an engine is approaching a crossing known to be used by the pub- 
lic, that there should be some one on the engine, on the lookout, watching 
ahead, in a position to see whether any one is on the track, liàble to be 
hurt, and, if so, to use every appliance and every means kûown to the art 
of moving the locomotive engine to stop the engine and prevent an accident, if 
It can be reasonably done. That duty atises ohly when It becomes apparent to 
one on the lookout; and what would be the same thing is, if one on the look- 
out, and using reàsonable care, could hâve seen the thing, it is the same as 
If it had been seen. Whereas, Of course, as I sgid tO you bef ore, if the de- 
fendant, by, having some person on the lookout, observihg, could bavé seen 
that he had lost control of himself on the track, In sufflcient time to ha!ve, by 
using ail the means lynown to the management of locomotive .engines, prevent- 
*d the accident; it was its duty to do it, and, if it failed to do it, it would be 
liable." The second passage was as follows: "Ko w, that is a question for yoù 
tp 4ecide. What caught the bpyV, Are you satisfied of that by a preporiderance 
of the testimonyî Notwithstanding he might hâve undertakento cross so close 
to that eughie as that the ordihary accident would not make the eompany liable, 
su,ch as having just struck him and run ,ov«r,hlm, because I. hâve said to you 
in that event ,the défendant would not be liable;, but with his Joot getting fast, 
and his inabillty tQ,release himself, did that cawse him to be run over, Instead of 
his effort to cross the ti'ack too close to the train? If so, and you find that it was 
a dangerous defeet about whieh the eompany was négligent, as explained to you, 
then your verdict should he for the plaintiff," ; The défendant further requested 
the ,Q3urt to deUyer certain charges, which the: court refused..to deliver. They 
were as follows: , "(1) If the plaintiff, instead of crossing the railroad: track, was 
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Crossing the Street, runntag or -wïilWng between the ;rails ànfl on the planfciflg, 
for the purpose of avoldlng the mud, hi» purpose being to cross the street on sùeh 
planking from east tbwest, and, while so doing, caughf bis foot in a hole In ths 
planklng, aiid f ell iiiid received the injuries, he cannot recoter in this case. (2) 
The défendant waa not bound to anticlpate that the plaiûtiff would attempt to 
run longitudinally on Jts tracls in front of an, approaching engine, as the plaintifC 
testities he did, for thepnrpose of crossing from one side of the street to the 
other; and even though there was a pièce split or slivered off of the slde of the 
plank, as claimed by the plaintiff, by whicli his foot was caught, causing hlm to 
fall, and while his foot was so fastened he was run over by defendànt's engine, 
there can be no recovery in this case. (8) There is no évidence in this case 
worthy the considération of the jury proving or tending to prove that thé fact 
that there was a pièce split or worn off of the side of one of the boards In this 
crossing was the cause of the injury to the plaintiff, and the jury is therefore in- 
Strueted to find for the défendant. (4) Under the facts and circumstances of 
this case, the défendant owed the plaintiff no duty except that of avoiding in- 
jurlng him willfuUy ; and there Is no évidence in this case, worthy the considéra- 
tion pf the jury, tending to prove, or proving, that the injury to the plaintiff was 
willful on' the part of the agents and servants of the défendant; and, if there 
were such évidence, there can be no recovery in this case upon that ground, for 
the reason tiiat the charge against the défendant is that of négligence merely." 

J. H. Collins, for plaintiff in error, 
W. W. Skiles, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivèred 
the opinion of the court. 

The main street of North Baltimore did not cease to be a public 
highwày because the railroad company had laid ita tracks across 
it at that point. The public are entitled to use a highway and cross 
from one side to the other as they are entitled to use it for longi- 
tudinal passage. If the platform constructed by the railWay com- 
pany at the intersection of its tracks with the street was a convenient 
mode of crossing from one side of the street to the other, we do not 
gee that the railway company has any right to object to such a use. 
Its only right is to hâve the travelers upon the public highway ob- 
serve due caution not to be in the way of its trains when the trains 
are crossing the highway. We think, therefore, that, if the plain- 
tiff was otherwise exercising due care, his use of the railroad track 
to cross the street from one side to the other could not make his con- 
duct négligent. A différent rule might prevail where the railroad 
track is constructed along the highway longitudinally, and lies par- 
allel to the course of travel in the street. In such a case, it might 
yery well be held that it was négligence for the traveler along the 
highway to use the bed of the railroad track, when he might as well 
and as conveniently use the travel ed part of the highway. But 
we apprehend that no such rule applies where the crossing is at 
right angles, and the traveler is merely attempting to cross over 
from one sidewalk to the other. The évidence shows that the street 
was frequently muddy, and, as the track made a dry crossing, the 
public used it. We cannot seè that this was trespassing on Ihe 
rights of the company in any way, or that the danger to the public in 
using such crossing was appreciably increased over what it would be 
in crossing the track at right angles. We do not think, therefore. 
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thattiie introduction of évidence as to the custom of the public was 
prejudicial to the défendant. Our conclusion upon this point dis- 
poses of tlie exception baàèd on the refusai of the court to give the 
first and second requests, in which it was assumed, as the law, that 
the public had no right to use the railway crossing as a means of 
crossing the street from one sidewalk to the othér. 

The passage of the charge first exoepted to states the law cor- 
rectly. In that charge the court assumed that the plaintifÊ was 
guilty of négligence in crossing the railway track as he did, and then 
stated to the jury that his négligence would not relieve the défendant 
from liability if they found that, by due care, the engineer and fire- 
man might hâve stopped the train after they had seen, or ought to 
hâve seen, the position of danger in which the plaintifl, by reason 
of his négligence, was plaçed, and could thus hâve avoided injuring 
him. The objection on behalf of the défendant to this statement of 
the law is that there was no obligation on the part of the agents of 
the railway company to look out for the plaintifE, or to assume that 
he would put himself in the dangerous place. The plaintiff was one 
of the public. The obligations upon the public and the railroad 
company at an intersection of the track with a highway are corréla- 
tive. Improvemeht Co. v. Stead, 95 U. S. 161. Neither is relieved 
from the duty of caref ully watching the crossing to avoid accidents 
by the assumption that the other is doing his or its whole duty at 
such a place. Blount v. Ràilroad Co., 22 U. S. App. 129, 9 C. C. A. 
526, and 61 Fed. 375; Kailroad Co. v. Houston, 95 U, S. 697; Scho- 
field V. Railway Co., 114 U, S. 615, 5 Sup. Ct. 1125. The same obli- 
gation on the part of the company does not arise to teep a lookout 
in cases where the person injured is a trespasser or is not using the 
highway as a highway. Ràilroad Co. v. Oook, 31 U. S. App. 277, 13 
C. C. A. 364, and 66 Fed. 115; Ràilroad Co. v. Howe, 6 TJ. S. App. 172, 3 
C. C. A. 121, and 52 Fed. 362. But the broad distinction between the 
case at bar and such cases is that the plaintiff hère was on the highway, 
where he had the right to be unless there was danger of his being run 
over by a train of the défendant, and where the défendant was bound to 
anticipate the possibility of his being when it was using the crossing. 
This distinctiop is clearly brought out by Judge Lurton in deliver- 
ing the opinion of this court in Ràilroad Co. v. Cook, 31 U. S. App. 
288, 13 C. C. A. 367, and 66 Fed. 119. Our conclusion that the first 
passage of the charge excepted to was correct disposes also of the 
exception based on the refusai of the court to give the fourth of de- 
fendant's requests to charge, which embodies the theory that, if the 
plaintiff was negligently on the crossing, the railway company was 
under no obligation to keep à lookout for him. 

We come now to the second passage of the charge, which was 
excepted to. By this passage the court left to the jury the questions 
— First, whether the défendant was négligent in allowing such a 
defect in the platform; and, second, whether the proximate cause 
of the accident was the négligence of the plaintiff in crossing in front 
of the approaching train or his being caught in the dangerous hole, 
of the existence of which he was ignorant, and directed a verdict 
for plaintiff only in case defendant's négligence was the cause of the 
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defect in the platfonn, and the defeet was the proximate cause of the 
accident. The action of the trial court was in accord with the déci- 
sion of this court in Kaiiway Co. v. Oraig, 37 U. S. App. 654, 19 C. 
0. A. 631, and 73 Fed. 642. In that case thç plaintiff was a switch- 
man, who had been injured while attempting to uncouple two cars 
by having his foot caught in an unblocked frog, and the liability 
eought to be imposed on the company was based on its failure to 
comply with the statute requiring it to block ail frogs. The proper 
construction of the statute made contributory négligence of the in- 
jured person a défense to his recovery for its violation. The trial 
court charged the jury that, if he did not know that the frog was un- 
blocked, his négligence in going between the cars when moving at 
a too rapid rate of speed oould not contribute to the accident, because 
it oould not be the proximate cause thereof, but the defective frog 
must be such proximate cause, and that alone. The case was re- 
versed on the ground that under such circumstances the question of 
proximate cause should hâve been left to the jury. This is the course 
which the judge at the circuit took in the case at bar. He left to the 
jury to décide whether it was the négligence on the part of the plain- 
tiff in crossing before the engine which proximately caused the acci- 
dent, or in the fact that his foot was caught in the hole. 

No other errors appear in the record, and the judgment of the court 
below is afflrmed. 



SWOB'FORD BROS. DRY-GOODS CO. et al. v. SMITH-McCORD DRY- 
GOODS CO. 

(Circuit Court of Appeals, Bighth Circuit. February 7, 1898.) 

No. 910. 

1. Claim of Attachbd Propektt— Admissions bt Intbrpleaders— Proof of 
Attachment Lien. 

Where claimants under a chattel mortgage allège in their interplea that 
the mortgaged proi)erty has been levied on by the marshal, under a writ of 
attachment issued in the suit in which the interplea is filed, and admit in the 
progress of the trial that the attached property and that which they claim 
is the same, it Is not necessary, on the trial of the Interplea, for the attaching 
creditor to offer in évidence the record in the attachment suit to show that 
he has secured a lien on the property. 

3. COREECTIOIï OF VERDICT AFTBK DiSCHARGB OF JOBT. 

Where the verdict is responsive to the issues, and clearly discloses the in- 
tention of the Jury, the court may correct it in mère matters of form and dé- 
tail, after the discharge of the jury. 

t. Motion for Peubmptort Instruction — Ground of Motion — Questions 
Raised. 

Exception to the oveiruling of a motion by mortgagees for a peremptory 
instruction in their favor, on the ground that plaintifï in attachment has f alled 
to show any title to or lien upou the mortgaged property, does not raise the 
question of the sufHciency of the évidence to justify submitting to the Jury 
the question as to whether mortgagees had participated in alleged fraud of 
the mortgagor in the exécution of the mortgage. 

4. MOBTGAGKE'S PARTICIPATION IN MoRTOAGOR'S PrAUD— QUESTION FOR JURT. 

The question whether a mortgagee has so far participated in an alleged 
scheme of the mortgagor to defraud his creditors as to render the mortgage 
Invalid as to them is generally so dépendent for its solution upon inferences 

85 F.— 27 
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to be drawn from çircumstances that It ougljt to be left to the jury, unles3 
the case Is free from doubt and UEcertainty. 
5. Trial^Ppatbhs for Instructions. 

, A party wholias asked an instructioa whlch requlred the jury to détermine 
a questioW caunot complain that such question was submitted to the jury, 
though It be o-ne of law. 

In Error to the' United States Court of Appeals in tlie Indian Ter^ 
ritory. 

N. B. Maxey and William T. Hutchings, for plaintiffs in error. 
John B. Turner and James B. Burckhalter, for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge. The Swofford Bros. Dry-Goods Company 
and the I. Stadden Grocery Company, the plaintiffs in error, on May 
9, 1895, filed an interplea in an attachment suit which was then 
pending and undetermined in the United States court for the Indian 
Territory, wberein the Smith-McCord Dry-Goods Company was the 
plaintiff, and S. M. Perry, J. H. Langley, Laf ayette Langley, and E. 
C. Langley, doing business in the name of S. M. Perry,.were the de- 
fendants. The interplea was flled under seclion 390,.Mansf. Dig. 
Ark., which had;been extended OTer, and was in force in, the Indian 
Territory. It alleged, in substance, that said interple^ders were 
entitled to the possession of certain personal property which had been 
attached in said cause, under the provisions of a chattel mortgage 
which had been duly executed and deli^ered by the défendants, in 
said attachment suit to the aforesaid interoleaders. The plaintiff 
in the attachment suit, to wit, the Smith-McCord Dry-Goods Com- 
pany, answered the interplea, alleging, in substance, that the chattel 
mortgage under which the interpleaders claimed title to the prop- 
erty in controversT had been executed with intent to hinder, delay, 
and defraud the creditors of the mortgagors, and was therefore void. 
On the trial of this issue between the plaintiff in the attachment suit 
and the interpleaders, concerning the validity of the chattel mort- 
gage, the attaching créditer, to wit, the Smith-McCord Dry-Goods 
Company, recovered a verdict against the interpleaders in the lower 
court, which was afiBrmed by the United States court of appeals for 
the Indian Territory. 37 S. W. 103. The interpleaders hâve brought 
the case to this court for further review, and the flrst point urged 
upon otir attention is that a verdict should hâve been directed in 
favor of the interpleaders by the trial court because the plaintiff, in 
the attachment suit failed to offer in évidence the record in, the attach- 
ment suit, and therefore did not show any title to or lien upon the 
property in çontroversy, which was covered by the interpleaders' 
chattel mortgage. This point is untenable for the following rea- 
sons: By filing an interplea under section 390, c. 9, Mansf. Dig. 
Ark., instead of under section 356 of the same chapter, the interplead- 
ers conceded that an attachment suit was pending, and that a writ oî 
attachment had been regularly obtained and levied on the property in 
çontroversy. If this was not the necessary effect of proceeding under 
section 390, rather than under section 35^, it is nevertheless true that 
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the interplea contained an allégation, in substance, that thé marshal 
had levied upon the property in controversy under a writ of attach- 
ment issùed in the very suit in which the interplea was flled; and 
this must be regarded as an admission that the writ in question waa 
regularly sued out by the attaching creditor, which admission was 
binding upon the interpleaders, after they had taken the property 
from the offlcer, and given a statutory bond for its return. More- 
over, the record contains an express admission made by the parties 
during the progress of the trial, to the effect that the property claimed 
by thé interpleaders was the same property which had been thereto- 
fore levied upon under a writ of attachment, issued in favor of the 
Smith-McOord Dry-Goods Company against S. M. Perry. It is ob- 
vions, therefore, that it was not necessary for the attaching creditor, 
on the trial of the interplea, to show that it had secured a lien on 
the property by the issuance of a levy or a valid writ of attachment. 
That fact was admitted, and the sole issue to be tried, when the case 
came on for hearing, was whether the interpleaders' mortgage was 
valid, as against the attaching creditor, or was vitiated by the alleged 
fraud. 

The next point urged is that the trial court erred in permitting the 
verdict to be amended four days after it was returned, and after the 
jury had been discharged. The verdict, as originally returned, was 
in the f oUowing f orm : 

"Smlth-McOord Dry-Goods Company, Plaintlff, vs. S. M. Perry et al., De- 
fendants. 

"We, tlie jury, Impaneled to try the issues lierein, find the issues for the plain- 
tlff. George M. Martin, Foreman." 

As amended by the court, it was made to read as follows, the 
words in italics being those which were supplied: 

"Smith-McOord Dry-Goods Company, Plaintiff, vs. S. M. Perry et al.. Dé- 
fendants. 

"Swofford Brothers Dry-Goods Company dnd I. Stadden {Qrocer) Company, In- 
terpleaders. 
"We, the jury, impaneled and sworn to try the issues herein, flnd the issues 
in favor of the plaintiff, and against the interpleaders." 

The verdict, as returned by the jury, was responsive to the issue 
which had been tried, and clearly disclosed the intention of the jury 
to flnd on that issue in favor of the attaching creditor, and against 
the interpleaders. Such being the case, it was the right and duty of 
the court to correct it in matters of f orm and détail, and no other cor- 
rections appear to hâve been made. It is well settled'that such cor- 
rections may be made where the intent of the jury is clear, and the 
anlendments made do not change the meaning or effect of the verdict. 
Woodruff V. Webb, 32 Ark. 612, and cases there cited; Neal v. 
Peevey, 39 Ark. 337; Thomp. Trials, §§ 2642-2644, and cases there 
cited. 

It is neXt assigned for error that the court erred in giving certaih 
instructions. The mbst important assignment of this character re- 
lates to two instructions, numbered in the record 11 and 15, in which 
the trial court submitted to the jury, in substance, • the question 
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whethér the iriterpleaders' ioibrtgage was executed by thè inortgagors 
with intent to hinder, delay, and defraud their cred'itors, and whétiier 
the interpleaders were aware of sucli intent, and "participated in 
tlie fraud," or, as it wàs expressed in another instruction, had taken 
and accepted "said mortgage with the view and aim to aid and for- 
ward the said design of cheating or hindering or delaying creditors." 
The objection naade to thèse instructions in this court is that there 
was no évidence before the jury tending to show that the interplead- 
ers were in any wise eoncerned in the alleged fraud of the mort- 
gagors, and that it was error to submit that issue to the jury. It 
does not appear, however, that this objection to the instructions was 
made in the trial court, and it is not covered by the assignment of 
errors. At the conclusion of the évidence, the interpleaders did 
move the court to direct a verdict in their f avor ; but in the assign- 
ment of errors the exception to the refusai of the court to grant such 
request is predicated solely on the ground that it ought to hâve been 
given because the attaching créditer had "failed to show any title to 
or lien on the property in controversy that would entitle it to contest 
the interpleaders' claim to said property." It is évident, therefore, 
that the motion for a peremptory instruction in favor of the inter- 
pleaders was made for the reason heretofore considered and over- 
ruled, namely, that the attaching créditer, by neglecting to introduce 
the record in the attachment suit, had failed to show that it had any 
interest in the mortgaged property, and that the motion was not 
based on the ground that there was no évidence Connecting the inter- 
pleaders with the alleged fraud of the mortgagors. The record 
shows, we think, that the case was tried on the assumption that there 
was enough évidence of fraud affecting the interpleaders to warrant 
the submission of that issue to the jury; and, where a litigant acts 
on that assumption, it is well settled that he cannot, in an appellate 
court, question the sufificiency of the évidence to sustain the verdict. 
Village of Alexandria v. Stabler, 4 U. S. App. 324, 1 C. 0. A. 616, and 
50 Fed. 689; Insurance Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671. 
If we bave not reached the conclusion last announced. that the 
question as to the sufHciency of the évidence to sustain the verdict 
was not open for considération on the présent record, we should nev- 
ertheless be of opinion that some facts, circumstances, and déclara- 
tions were proven which warranted the court in allowing the jury to 
détermine whether the interpleaders had so far participated in the 
scheme said to hâve been devised by the mortgagors to defraud their 
creditors as to render the mortgage worthless as against the plaintift 
in the attachment suit. Questions of that nature are so far dépend- 
ent for their solution upon inferences to be drawn from circumstances 
that they are peculiarly questions for a jury, and ought not to be 
withdrawn from their considération unless the case is free from doubt 
and uncertainty. Although the évidence tending to show that the 
interpleaders had acted in bad faith towards the other creditors of 
the mortgagors was not very persuasive, yet, in view of ail the facts 
and circumstances, we hâve reached the same conclusion which was 
announced by the court of appeals in the Indian Territory, namely, 
that that issue was properly submitted to the jury. 
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Exceptions were also taken to two other instructions given by the 
trial court, being instructions Nos. 13 and 14, and thèse exceptions are 
properly embodied in the assignment of errors. Counsel for the 
plaintiffs in error bave not pointed out with certainty the particular 
vice in thèse instructions of which they complain, and for that reason 
we might properly décline to notice the alleged errors. An inspec- 
tion of the instructions shows, however, that they each left the jury 
at liberty to détermine, as a question of fact, whether the words 
"choses in action," as used in the mortgage, were intended to con- 
vey certain notes and accounts amounting to about $6,000 then be- 
longing to the mortgagors, and it may be, although it is not so stated 
in the brief, that this is the particular error in the instructions of 
which the interpleaders complain. If such be the case, the error 
complained of is of no importance, since it appears that the inter- 
pleaders themselves asked an instruction by which tbe jury were re- 
quired to détermine whether the notes and accounts were conveyed 
by the mortgage. For that reason, they are not in a position to com- 
plain of the instructions in question, even though it be true that the 
question whether the notes and accounts passed by the mortgage 
was a question of law arising upon the construction of the mortgage, 
which should hâve been determined by the court. As both parties, 
during the progress of the trial, seem to hâve been willing to hâve 
this question determined by the jury, it is now too late to urge that 
it should hâve been determined by the court. Walton v. Eailway 
Co., 12 U. S. App. 511, 6 C. C. A. 223, and 56 Fed. 1006. 

The only other assignments of error that are noticed in the argu- 
ment of counsel for the plaintiffs in error hâve référence to the action 
of the trial court in permitting two witnesses, E. J. Brock and J, H. 
Langley, to answer certain questions which were propounded to 
them. The question that was addressed to the lirst of thèse wit- 
nesses was merely introductory to certain évidence that had some 
tendency to show that the mortgagors who executed the mortgage 
in controversy had formed an intent, prior to its exécution, to hinder, 
delay, or defraud their creditors, and it was relevant testimony for 
that purpose only, as the trial court properly held. The other ques- 
tion, which was addressed to the witness Langley, was intended to 
elicit certain statements that had been made by an agent of the in- 
terpleaders to the mortgagors at the time he solicited and procured 
the mortgage in controversy, and we can perceive no valid objection 
to the testimony. Counsel for the interpleaders contend that the 
answer to this question called for déclarations made by one of the 
mortgagors after the exécution and delivery of the mortgage which 
were calculated to invalidate the security in the hands of the mort- 
gagées, but this seems to us to be a misconception of the character 
of the évidence. Upon the whole, we discover no error in the record 
which would justify a reversai of the case, and the judgments below 
are therefore affirmed. 
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., ■ UNITED STATES v. LAU SUN HO. 

(District Court, N. D, CaUfomia, February 2, 1898.) 

No. 8,500. 

Déportation of Chinesb— Décision of Collectob op Port. 

The action of tlie collector of a port in permitting a Clilnese laborer to 
land, upon représentations ttiat he was born liera, is not in any sensé judi- 
clal, and, in a proceeding for tlie laborer's déportation, does not constitute 
even priraa facie évidence of liis riglit to remain in the United States. 

This was a proceeding to procure the déportation of Lan Sun Ho, as 
a Ohinese laborer not entitled to remain in the United States. 

H. S. Poote, U. S. Atty. 

Thos. D. Biordan, for défendant. 

DE HAVEN, District Judge. The afQdavit upon which this pro- 
ceediiïg is based charges that the défendant is now unlawf ully within 
the limits of the United States, and it is further charged therein 
that the défendant — 

"Reached tlie sald port of San Francisco, state and Northern district of Cali- 
fornia, from Hong Kong, China, on the steamship Peru, in the month of De- 
cember, 1896, and by means of false and fraudaient représentations that she 
was a native born of the said United States, made to the collector of said port, 
his deputles and offlcers, having then and there in charge the examination 
of Chinéee persons making application to land at said port, she, the said 
Lan Sun Ho, * * * was then and there , and thereby landed on the 20th 
day of January, 1897, by said collector, at said port, whereas, in truth and in 
law the said Lan Sun Ho * * * was not then and there, or at any time, 
entitled to land at said port, and be within the limits of the United States, In- 
asmuch as she was not a native born, as falsely claimed by her." 

The suficiency of this aflfidavit is not to be determined by the strict 
rules applicable to pleadings, and, giving to it a very libéral construc- 
tion, the affldavit may be construed as charging that the défendant 
is a Chinese laborer, and not lawf ully entitled to remain in the United 
States. The spécial référée to -whom the case was referred, with in- 
structions to hear the testimony and report to the court the facts, 
and to recommend such judgment as in his opinion ought to be en- 
tered, has filed his report, in which he says: 

"The orily material évidence submitted for my considération is the order of 
the collecter of éustoms of said port, permitting her to land, and the testimony 
of Mrs. HuU (who understands the Chinese language), of the Methodist Mission, 
■n'here the défendant has been for the last seven months, and of Look Gum, 
a f emale Chinese interpréter there, to the eiffect that the défendant told them 
séveral times, in the Chinese language, since she has been at said mission, that 
shé Was born In China, outside of Canton, that she had been deceived in coming 
hère,, and that she wanted to be returned to her mother, in China; and, further, 
that she had been taken by them to said mission from a brothel in Koss alley, 
; in this city. ; Had there been no previous investigation and décision by an of- 
fiçer having full jurisrliction to hear and détermine the right of the défendant 
'to fentet 'the Unitefl Statès, I should hâve no hésitation In flndlng that she was 
born in China, and a subject of the Ohinese empire; for she arrived at said 
port from China, she speaks only the Chinese language, in dress, features, and 
gênerai appearance she resembles Chinese females, and her own statementa 
given in évidence are that she was born in China. Upon what évidence the 
collector decided that the défendant was entitled to enter the United States, 
and to remain therein, I am not advised; but I must assume, and I hâve no 
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■flwbt, that the évidence was, ample to warrant hîs décision. Suqh décision 
having been duly made, the bnrdén of proot is upon the government to clearly 
establish that It was obtained 'by meâns 6f fâlse and fraudulent représenta- 
tions.' I flnd that the forégblng évidence is iiisufflcient to sustalri the allega-' 
tions of such false and fraudulent représentations, or to set àside; oancel, or 
annul the décision of the coUector that she is entitled to land.and to be and 
remain In the United States. I do therefore recommend that Judgment be en- 
t«red thereln that she be dlscharged." 

No exceptions hare been taken to the findings or recommendation 
of the spécial référée. 

The gênerai practice of the court, in proceedings like this, is to 
give judgment in favor of the défendant without further inquiry, when 
such judgment has been recommended by the référée, and no excep- 
tions are taken to the particular findings of fact which justify such 
recommendation; but it is apparent from the report of the référée 
in the case now before the court that his recommendation that the 
défendant be discharged is based entirely upon what he considers 
the légal efEect of the action of the collecter of the port of San Fran- 
cisco in permitting the défendant to land in this country upon her ar- 
rivai from the Chinese empire. I am unable to concur in the conclu- 
sion of law thus reached by the référée. The action of the collector 
in permitting the défendant to land at the port of San Francisco does 
not hâve the same effect as the décision of an ofiflcer or spécial tri- 
bunal expressly empowered by law to hear évidence and pass upon 
questions specially referred to such offlcer or tribunal for final déter- 
mination, such, for instance, as the décision of the offlcers of the land 
department in a contest between citizens, or bétweefi a citizen and the 
government arising under the pre-emption, homestead, or other laves 
providing for the sale and disposition of public lands. It is, of 
course, well settled that the décisions of the offlcers of the l^nd de- 
partment in such cases are binding upon the parties affected, and can 
only be set aside for fraud, imposition, or mistake of law. Johnson 
V. Towsley, 13 Wall. 72; Steel v. Smelting Co.. 106 U. S. 447, 1 Sup. 
et. 389. The same ruie applies to the action of a board or officer 
clothëd by law with the duty of approving or rejecting claims against 
a county, town, or city. Thus, in Osterhoudt v. Eigney, 98 N. Y. 
222, itissaid: 

"The acts of a board of audit, wlthln Its jurisdietion, in the absence of fraud 
or collnslon, are final and conclusive, and cannot be questloned in a collatéral 
proceéding. Whether the claim Is a proper town or county charge, in a case 
where itlB doubtful and rests upon disputed évidence, and what amount shall 
be allowed when not fixed by statute, are questions which the statute commits 
to thé détermination of the board of audit; and, however much it may err in 
Judgment upon the facts, so long as it Iseeps within Its jurisdietion, and acts In 
good faith, its audit cannot be pverhauled, but is final, as well to the tax- 
payers as to the elaimant." 

But the action of a collector of customs in perinitting a Ghinôse 
alien to land in this country is not in any sensé judicial, and does ûot 
fall within the rule applicable to décisions of spécial tribunals of the 
character of those which hâve been referred to. The law does not 
give to such order or permission the effect of a judgment that such 
person is entitled to remain in the United States. The only effect of 
such permission is that the passenger claiming the right so to do ia 
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allowed to land, and if subsequently such alien is arrested, and char- 
ged with being unlawfuHy within the United States, the order of tlie 
collector of customs, under which such person was permitted to land, 
18 not even prima facie évidence of his riglit to remain in the United 
States, and the courte in such a prôceeding, inquires into the truth 
of the 'tiiatter, unembarrassed by such order of the collector. In re 
Li Foon, 80 Ped. 881. See, aiso, U. S. y. Jung Ah Lung, 124 U. S. 
621; 8 Sup. et. 663; U. S. v. Chung Shee, 22 C. 0. A. 639, 76 Fed. 951. 
In the présent case the évidence clearly shows that thé défendant has 
upon more than one occasion admitted that she was bOrn in China, 
and her gênerai appeârance indicates that she is a Chinese person. 
It also appears that she flrst came to the United States on January 20, 
1897, aad is a laborer. No attempt has been made by the défendant 
to explain or deny that, upon the several occasions testifled to by the 
witntesses, she made the statement that she was born in China ; and 
there is nothing whatever in the évidence which tends ia the least de- 
gree to discrédit the truth of such admission, and it must therefore be 
accepted as true. Judgment will be entered for the déportation of 
the défendant in accordance with this opinion and the flndings thia 
day filed. 



THE THKBE FRIENDS. 
tTNITED STATES Y. THE THREB FRIENDS. 
(Circuit Court of Appeals, Flf th Circuit February 15, 1898). ' 
No. 563. 

NbUTBALITTLawS— LlBEIi OF FORFBITURB. 

' A libel of forfeiture against a vessel for vlolatlng the neutrality laws 
charged, In one article, that she was "heavlly laden with supplies, rifles, 
eartrldges, • • • and other munitions of warj ' Includlng one large 12- 
pound Hotchkiss gun." In the follow;ing article It was charged that the 
vessel was "fitted out and armed by being heavlly laden with supplies, rifles, 
cartrMges," etc., "wllih Intent," etc. Eeld that, whlle this libel was lack- 
Ing in légal précision, yet, tàken as a whole, It was sufflcient as against ob- 
■ Jectlons flrst urged on appeal. 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

This was a libel of forfeiture against the steam vessel Three 
Friends for alleged violation of the neutrality laws. Exceptions to 
the libel were sustained in the court below, and the government ap- 
pealed. 

J. Ward Curley, for the United States. 

A. W. Cockrell, for appellees. 

Before PAEDEE and McCOEMICK, Circuit Judgea, and 
SWAYÎJE, District Judge. 

PARDEE, Circuit Judge. The serions questions presented on this 
appeal hâve been disposed of in the décision of the suprême court 
on another libel against the same vessel (The Three Friends, 166 U. S. 
1, 17 Sup. et. 495); and ordinarily we would hâve naught to do in 
this case but reverse and remand. The appellees, however, con- 
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ceding that their main exceptions to tlie libel were not well taken, 
urge before this court certain exceptions to the sufiBciency of the 
libel, which exceptions do not appear to hâve been ruled on in the 
court below. It is contended that the libel does not charge that 
the vessel was "fitted out and armed, or attempted to be fltted out 
and armed, with intent," etc., "within the limita of the United 
States." Treating the third and fourth articles of the libel as dif- 
férent counts, each seekîng to charge a full ground of f orfeiture, 
counsel for appellees make a plausible argument in support of their 
exceptions. The third article does not in so many words charge 
that the Three Friends "was fltted out and armed," but, in lieu 
thereof, charges that the vessel was "heavily laden with supplies, 
rifles, cartridges, machetes, dynamite, and other munitions of war, 
including one large twelve-pound Hotchkiss gun or cannon. aud a 
great quantity of shot, shell, and powder therefor, with intent," etc. 
The fourth article charges that, at the same time and place and by 
the same persons, the said vessel was "fltted out and armed by being 
heavily laden with supplies, rifles, cartridges," etc., "with intent," 
etc. The libel is certainly not drawn with such légal précision and 
conciseness as to justify its use as a précèdent, but taking it as a 
whole, and considering that the objections urged were not passed 
upon in the lower court, and, if passed upon adversely to the govern- 
ment, the libel is plainly amendable, we are of opinion that the excep- 
tions urged should not be allowed in this court. The decree of the 
district court is reversed, and the case remanded, with instructions 
to overrule the exceptions to the libel, and thereafter proceed accord- 
ing to law. 



UNITED STATES v. BOYBR. 
(District Cîonrt, W. D. Missouri, W. D. February 28, 1898.) 

1. OONSTITtTTIONAI. LaW— SLAUGHTER-HODgE INSPECTION. 

The nets of congress found In 1 Supp. Eêv. St. 937, and 2 Supp. Rev. St. 
403, whereby the secretary of agriculture was empowered to hâve made a 
careful inspection of cattle, sheep, and hogs at slaughter houses loeated In the 
several states, whlch were about to be slaughtered, the products of which 
were Intended for sale In other states or foreign countries, were enaeted wlth- 
out any constltutlonal warrant, and are therefore vold. 

2. Samt.^ —Inspection Régulations. 

The rules and régulations made by the secretary of agriculture In pursuance 
to such statutes, whereby inspectons are appointed and placed In packing 
houses within the states, to inspect cattle, sheep, and hogs which were about 
to be slaughtered, or their careas.ses when slaughtered, and the products ot 
which were Inténded for sale in other states or foreign countries, having been 
made In pursuance of the acts of eongress referred to supra, were liliewlse 
made wlthout any constltutional warrant, and are therefore void. 
8. Bribert — Officiai. Fonctions. 

The crime of bribery cannot be predicated upon the offer of a reward not 
to perform duties for the performance of whlch there was no légal or constl- 
tutional warrant. 

4. Interstate CoMMEncB— Packing-Hotjse Opérations. 

Packing houses engaged in slaughtering cattle, sheep, and hogs intended for 
Interstate and foreign markets are not engaged in Interstate commerce. 
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Interstate commerce isnot deterijiljied by the characterpf the commodlty, 

-nor by.tt^e, intention of the ownerto ti'ansfer it to another state for sale, nor 

by his Pfepçation of ît for, trânspbrtatloû, but, rather, by Its actnal delivery 

to &■ comàiàk carrier for transportktioû, Or the aetual commencement of its 

transfer to anôther State. , ' > ; 

6. PowBKS OF CoNaREss— "General Wbi.farb Clattse. " 

Thê WprdSji'fto pay the debts and provide for the common défense and gên- 
erai: .welfare of : the "Dnited States," found in section 8, art. 1, of the consti- 
tution, do nôf confer any disitinct and substautial power on congress to 
enact ahy législation. The generally' recel ved opinion is that they constitute 
a restriction upon the taxing power contaihed in that section and article, con- 
finihg the power to lay and collect taxes, duties, imposte, and excises for the 
; purposes speclfled, namely, "to, pay the debts and provide for the common 
défense ànd gênerai w.élfdre of the TJnited States." 

Demurrer to an Indictment agaînst Harry Boyer for Bribery. 

John E. Walker, Dist Atty., for the United States, 
Lathrop, Morrow, Fox & Moore, for défendant. 

BQÇrEIlS, District Judge. The défendant, Harry Boyer, is indict- 
ed. |for the crime or brilDery, based on section 5451 of the Eevised 
Statutes of the Unitè^ States, which is the gênerai statute creating 
and punishing the crime pf bribery, and reads as foUows: 

"Bvery person who promises, oflCers, or giVes, or causes or procures to be 
promised, oflered, or givèn, any money or other thing of value, or makes or ten- 
ders ,aliy contract, undertâking, obligation, ^ratuity, or secùrlty for the payment 
of monsy, or for the delivery: or couveyance ôf any thing of value, to any ofHcer 
of the:,Ùnited States, or toany person acting for op on behalf of the United 
States In any officiai function, under or by àùthority of any department or office 
of the government thereof, or to any offlcer or person acting for or on behalf 
of either house of congress, or of any committee of either house, or both houses 
thereof, with intent to influence his décision or action on any question, matter, 
cause, or proceeding whiçh may at any time be pending, or which may by law 
be brought before him iil his officiai câpaeity, or In his place of trust or profit, 
or with intent ,to Influence him to, commit or aid In committing, or to collude in, 
or allow, any fraud, or make opportunity for the commission of any fraud, on 
the United States, or to induce him to do or omit to do any act in violation of 
his lawful duty, shall be punïsh'ed as prescrîbed in the preceding section." 

The indictment is in three connts. In the flrst count he is in- 
dicted for attempting to brîbe Leslie J. Allen, an assistant inspecter 
in; the bureau of animal industry; and in the second count he is 
indicted for attempting to bribe Frederick William Hopkins, an 
assistant inspector in the bureau of animal industry; and in the 
'tMtd count hé is indicted for attempting to bribe Don W. Patton, 
ist^j^tî^nt inspector in tîie bureau of animal industry. In other re- 
ftpects ,tbe counts are the same, No notice, therefore, will be taken 
lofeth©' seconde or third counts,- as the ruling on the flrst will cover 
the eefcOB^ and third. 

The flrst" count in the indictment is as follows: 

4,,,"T^e, jgrand'fcirprs ofthe, United States of America, duly chosen, selected, im- 
.pi^p^d,, qyi)(Ti,. and chargedto inquire of and conceming crimes and offenses 
in' the Western division of the Western district of Missouri, on théir oaths présent 
and charge that at the Western division of the Western district of Missouri, on 
or abppt the Slst.dayof'April, 1897, the Jacob Dold Packing Company was a 
èdrjiôi'atioh duiy 'èwateft and existing aecording to law, and was engaged in 
the siaughterlîiè' îih'd' packing of cattle, sheep, and hogs, which were the sub- 
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Jects of Interstate commerce; that Is to say, were; engaged In slaughterlng cat- 
tle, sheep, and hogs, the carcasses and products of which were to be transported 
and sold for human consumption in other states and territories. And the grand 
jurors aforesaid, upon their oaths aforesaid, do further présent and eliàrge that 
on or about the 21st day of April, 1897, at the said Western division of the 
Western district of Missouri, one Leslie J. Allen was aii otïicer of the United 
States, and a person acting for and on belialf of the said United States; that 
is to say, was an assistant inspector in the bureau of anims^l industry, he, the 
said Leslie J. Allen, having prior to that tlme been appointed by the then secre- 
tary of agriculture as such assistant inspector in the bureau of animal industry, 
and he, the said Leslie J. Allen, as such assistant inspector, was on or about 
the said 21st day of April, 1897, at the said Western division of the Western 
district of Missouri, stationed at the packing house of ttie said Jacob Dold Pack- 
ing Company; and it became and was the duty of the said Leslie J. Allen, as 
such assistant inspecter and bfHcer of the United States, and acting for and on 
behalf of thë United States, to malœ a post mortem examinàtion of the Carcasses 
of ail cattle, sheep, and hogs to be prepared for human consumption at the 
packing house of the said Jacob Dold Paclîing Company, as aforesaid, which 
said carcasses of said cattle, sheep, and hogs were intended to be transported 
and sold for human consumption in other states and teiritories; and It became 
aird was thie duty of the said Leslie J. Allen, as such otiicer and inspector as 
aforesaid, on the said post njortem' examinàtion ,of the carcasses of cattle, sheep, 
and hogs, as aforesaid, if he found any of said carcasses to be diseased and 
anfit for human food, to mark the said carcass'with a yellow condemnation tag; 
and it became and was the duty of the sàid LeSlie. J. Allen, as such officer and 
inspecter, as aforesaid, to supervise the removal of such eondemned carcass or 
carcasses to a tank or tanks on the premises of said Jacob Dold Packing Com- 
pany, and see said carcass or carcasses deposited in said tank or tanks and ren- 
dered in such manneras to prevent its withdrawal as a food product. And the 
grand jurors aforesaid, upon their oaths aforesaid, do fùrther présent and 
charge that at the said Western division of the Western district of Missouri, on 
or about the said'2l8t day of April, 1897, there were certain carcasses of cattle 
at the packing house of the said Jacob Dold Packing Company which had been 
eondemned; and one Harry Boyer, well knowlng the premises, and well know- 
ing the duty of the said Leslie J. Allen as such inspector and officer ot..the 
United States, as aforesaid, and person acting for and on behalf of the said 
United States in the inspection and supervision of the removal and renderingof 
the carcasses of eondemned animais as aforesaid, unlawf ully, , wickedly, and 
corruptly devising, contriving, and intending to tempt, seduce, bribe, and corrupt 
the said Leslie J. AUen, so belng an inspector and officer of the United States, 
as aforesaid, and person acting, as aforesaid, for and on behalf of the said 
United States, to prostitute, abuse,> and betray his trust and violate his duty as 
such inspector and officer, as aforesaid, did unlawfully, wickedly, feloniously, 
and corruptly offer to give a large sum of money to the said Leslie J. Allen, as 
such Inspector and officer as aforesaid; that is to say, did unlawfully, wickedly, 
feloniously, and corruptly offer to pay to the said Leslie J. Allen, as such in- 
spector and officer as aforesaid, a stipulated salary per month, in order thereby 
corruptly to Influence, induce, persuade, :and bribe him, the said I-ieslie J. Allen, 
as such inspecter and officer, as aforesaid, in his capacity and character as such 
United States officer and inspecter in the bureau of animal industry, and per- 
son acting for and on behalf of the said United States, to agrée and consent that 
the eondemned carcasses of cattle Intended for transportation, and to be sold as 
food in other states and territories, might be made into sausage and other food 
products, eontrary to the form of the statute in such case made and provided, 
and against tlie peace and dlgnlty of the United States." 

The défendant, Harry Boyer, interposed a demurrer, which is as 
follows: 

"First. Fôr the reason that said first count does net state facts constituting a 
crime, mlsdemeauor, or offense under the constitution, statutes, and law8 of 
the United States. Second. Said défendant further demurs to said flrst count 
for the reason that the mattërs and things theréih set forth do not show or state 
that the carcasses or cattle thereia jnentioned were the subjects of Interstate 
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commerce, nor that the sald LesUe J. Allen, therein referred to, was an offleer 
of âe United States, or a person acting for or on behalf of the United States in 
any ofladal fùnctlon, nor that there was any intent or eiïort made by this de- 
fendant to influence the décision or action of the said Leslie J. Allen on any ques- 
tion, niatter, cause, or proeeeding which was at any time pending, or which was 
by law brought before him, In his ofHcial capacity, or In his place of trust; nor 
do said facts allège or shoW any intent on the part of this défendant to influeneo 
said Leslie J. Allen to commit or do, or to coUude in or allow, any fraud, or 
make opportunity for the commission of any fraud, on the United States, or to 
induee him to do or omit to do any act in violation of his lawful duty." 

The point to be decided is whether the indictment charges an 
offense against thelaws of the United States. Has congress the 
power, under the constitution, to send an inspecter into a packing 
house, located within a state, and impose upon him the duties al- 
leged in the indictment? If it has not, is one guilty of bribery, un- 
der the United States statutes, who offers or gives such inspecter 
money to induce him not to perform such alleged duties? The im- 
portance of the question is very great. The discussion of the de- 
murrer evinced care, research, and eamest thought by counsel, and 
the court has given the subject the considération it deserves. It is 
a matter of public history that foreign countries hâve complained of 
American exportations of diseased méats. To guaranty foreign 
countries against such products, to promote American commerce 
therein, and to secure, as far as possible, -wholesome food products, 
congress enacted the législation whereby the sécretary of agricul- 
ture was empowered to hâve made a careful inspection of cattle, 
sheep, and hogs at slaughter houses, which were about to be slaught- 
ered, the products of which were intended for sale in other states 
or foreign countries. 1 Supp. Eev. St. 937; 2 Supp. Eev. St. 403. 
And thèse inspections were to be made under rules and régulations 
prescribed by the sécretary of agriculture. Id. The inspectors 
were appointed in pursuance of the statutes referred to supra, and 
the duties alleged in the indictment prescribed by rules and rég- 
ulations made in pursuance thereof . i The packing houses offered 
no opposition, if they did not in fact approve and promote the lég- 
islation. They applied for the inspectors, presumably, because it 
enabled them to secure the indorsement of the United States that 
their goods were sound and wholesome food products. If, there- 
fore, no indictment can be predicated, under the statute, upon the 
state of facts set forth in the indictment, it is because there was no 
power in congress to enact the statute ; and the resuit f ollows that 
the inspectors may be corrupted with impunity because their prés- 
ence in the slaughter houses, and the duties they were called upon 
to perform, were both without any légal warrant, in which event 
the United States hâve the alternsitive left to afford the pacldng 
houses the. desired indorsement through the médium of inspectors 
they never had any authority to appoint, or to withdraw them alto- 
gether, and leave the subject to state supervision. Narrowed down, 
the simple question is whether the duties alleged in the indictment, 
which the inspectors were requirèd, under the rules and régula- 
tions of the sécretary of agriculture, to. perform, were such duties 
as belonged to the state of Missouri or to the United States. 
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In ÇIcCulloch V. Maryland, 4 Wheat. 405, Chief Justice Marshall 
said: 

"Thls government [of the, United States] !s acknowledged by ail to be one ot 
enumerated powers. The principle thàt it can exercise only the powers granted 
to It would seem too apparent to hâve requlred to be enforeed by ail those argu- 
ments which Its enlightened friends, while it was depending before the people, 
found it necessary to urge. The principle la now universally admitted. But 
■the question respecting the extent of the powers actually granted is perpetually 
arlslng, and wUl probably continue to arise as long as our System shall exlst." 

In Martin v. Hunter's Lessee. 1 Wheat. 326, the same learned jurist 
stated the same doctrine as follows: 

"The government of the United States can claim no powers which are not 
granted to it by the constitution, and the powers actually granted must be such 
as are expressly given, or given by necessary Implication." 

In the elaborate discussion of the principles of the constitution, 
and the nature and character of the government of the United 
States, in the Légal Tender Cases, 12 Wall. 457, a good deal is said 
about the "nonenumerated powers" in the constitution. It is a 
signiflcant fact, however, that in thèse cases the court thonght it 
necessary to point out the clause of the constitution where the power 
to enact the legal-tender statutes was to be found. In thèse cases, 
too, as stated in the dissenting opinion of Mr. Justice Pield (12 Wall. 
€38): 

"The advocates of the measure do not agrée as to the power in the constitution 
to which it shall be referred; some placing It upon the power to borrow money, 
some on the colning power, and some on what is termed a 'resulting power' from 
the gênerai purposes of the government." 

That, however, which is most significant, I repeat, is that ail 
the judges sought to find, and did designate, some power or powers 
to which the législation shaU be referred. However that may be, 
I do not think it can be fairly said that the court, even iû the Légal 
Tender Cases (decided, as they were, under the strain of a great 
emergency), intended to go further than had Chief Justice Marshall 
in McCulloch v. Maryland and Martin v. Hunter's Lessee, supra; and 
I base this statement upon the following passage in the Légal Ten- 
der Cases (page 539) : 

"Said Chief Justice Marshall, In deliverlng the opinion of the court [in McCul- 
loch V. Maryland]: 'Let the end be legltimate; let it be within the scope of 
the constitution; and ail means which are appropriate, which are plalnly adapted 
to that end, whioh are not prohibited, but consist with the letter and spirlt of the 
constitution, are eonstitutional.' The case [McCulloch v. Maryland] marks 
wlth admirable précision the province of this court. It déclares that 'when the 
law [enaeted by congress] is not prohibited, and is reaily calculated to effect 
any of the objecta intrusted to the government, to undertake hère to Inquire into 
the degree of its necesslty would be to pass the line which circumscribes the 
judiclal department, and to tread on législative ground. This court [it was said] 
disclaims ail pretenslona to such a power.' It is hardly necessary to say that 
thèse principles are recelved with universal assent." 

I have qupted this extract from the Légal Tender Cases to show 
that, in those cases the court approved the principles announced in 
McCulloch v. Maryland. The question is in no sensé involved in 
the case àt bar as to whèther the majority of the court in the Légal 
Tender Cases correctly applied the principles above quoted; but, if 
it were, it would tè indélicate, if not altogether improper, for me to 
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express an opinion îin regarfl thereto. My duty is to confonn to the 
opinions of that great court, and not to criticise them. 
In tlie Légal Tender Cases the couÇt said, further: , 
"A décent regard for a co-ordlnate branch Of the govemment demaiids that 
the Judieiary should présume, until the cOntrary is clearly shownj. that there has 
been no transgression of power by congress, ail the members of which act un- 
der the obligation of anoath of fldelity to the constitution." 

Sucli seems to be the settled canon of construction. Com. t. 
Smith, 4 Bin. 123; Met cher T. Peck, 6 Cranch, 87; IDartmouth Col- 
lège T. Woodward, 4 Wheat. 625; Livingstone t. MoOre, 7 Pet. 469; 
Ogden T. Saunders, 12 Wheat. 294; Knox v. Lee, 12 Wall. 531; 
Livingston Co. v. Darlington, 101 U. S. 410. 

By the tenth amendment to the constitution it is provided that: 

"The powers not delegated to. the United States, by the constitution, nor pro- 
hibited by It to the states, are reserved'to the States respectively, pir to the people." 

If reasons were required for the principles announ<;ed supra,, this 
amendment, it seems, should suffiçej, We must thereforelook to the 
constitution to flnd the power for the authority of congress to enact 
any législation. Nor will any degree of respect for that great lég- 
islative body supply the place of the. power if it is not to be found 
in the constitution. It need not be found in any one power, but if 
"nonenumerated," or a "resulting, power," flowing from the gênerai 
purposes of the government, still it must be found : somewhere in 
the constitution, or it does not exist and should not be claimed:! Hence, 
Chief Justice Marshall said, in McCulloch v. Maryland, stïpra: ■ 

"Should Cbngress, In the exécution of Its powers, adopt measures whlch are 
ppohibited 'by the constitution, or should congress, under Ûie pretextof execuUng 
its power?, pass laws for the accomplishment of objects not Intrusted to the gov- 
ernment,, It would become the painful duty of this tribunal, should a case requlr- 
ing such a décision come bef ore it, to sàj' such au act was Hot the law of the 
land." ■ /' 

Bearing in mind the principles announced, I proceed to congider 
the question at bar, viz. wbether the duties alleged in the indict- 
ment, which the inspectors were required, under the rules and rég-, 
ulations of the secretary of agriculture, to perform, were such as 
belonged to the United States, or to the state of Missouri. ITnder 
what clause or provision of the constitution did congress enact the 
législation authorizing the inspection of méats, or cattle, bogs, and 
sheep, or their carcasses, while or bef ore being . slaughtered in 
slaughter houses within a state? The learned counsel for the Unit- 
ed States suggests, in argument, that the power may be found un- 
der what is commonly çalled the "gênerai welfare clause." The 
mention of the "gênerai welfare" is flrst found in thé preamblg to 
the constitution, which may be properly referred to for the purpose 
of correctly constFuingthat instrument; but I venture the opinion 
that no adjudicatçd.case can be cited which traces tb the preamble 
the powèr to enact any statute. . , 

Mr. Justice Story, in his work on , the Constitution (^ection 462), 



"And hère we must guard ourselves agalnst an error whlch Is too of ten allowed 
i» creep Into the discussions upon this subject. The' preamble never can be 
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resorted to, to enlargethe powers conflded to the gênerai govemment, or any of 
îts departments. It cannot cbnfer any power per se. It caa never àmouiit, by 
implication, to an enlargement of any power expressly given. It can never be 
the legitimate source of any implled power, when otherwise withdrawn f rom thé 
constitution. Its true office is to expound the mature and extent and application 
of the power? açtually conferred by the constitution, and not substantively to 
create them. For example, the preamble déclares one object to be 'to provide 
for the common défense.' No one can doubt that thls does not enlarge the 
powers of congresà to pass any measures whlch they may deem useful for the 
common défense. But suppose the terms of a given power admit of two con- 
structions,— the one more restrictive, the other more libéral,— and each of them 
is consistent with the words, but is and ought to be governed by the intent, of 
the power; If one would promote, and the other defeat, the common défense, 
ought not the former, upon the soundest principles of interprétation, to be 
adopted? Are We at liberty, upon any principles of reason or common sensé, 
to adopt a restrictive meaning which will defeat an avowed object of the consti- 
tution, when another equally natural and more appropriate ' to the object is be- 
fore us? Would not thls be to destroy an instrument by a measure of Its words, 
whieh that instrument itself répudiâtes?' 

But. the "gênerai welfare clause" to whlch the learned counsel 
doubtless referred is found in sectloil 8, art. 1, of the constitution, 
and is as f ollows : 

"The congress shall hâve power: (1) To lay and coUect taxes, duties, imposts, 
and excises, to pay the debts and provide for the common défense and gênerai 
welfare of the United States; but ail duties, Imposts, and excises, Shall be uni- 
form thtoughout the United States." 

Mr. Justice Story, in the same elaborate work (sections 907 and 
908), says of this provision: 

"Before proceeding to consider the nature and extent of the power conferred 
by this clause, and the reasons on which it is founded, It seems necessary to 
settie the grammatical construction of the clause, and to ascertain its true read- 
ihg. Do the words 'to lay and coUect taxes, duties, imposts, and excises' con- 
stitute a distinct, substantial power; and the words 'to pay the debts and pro- 
yide;for'the common défense, and gênerai welfare of the United States' consti- 
tute another distinct and substantial power? Or are the latter words connected 
with the former, so as to consUtute a qualification upon them? This has been 
a topic of politleal cofltroversy, and has fumished abundant matërials for popu- 
lar déclamation and alarm. If the former be the true mterpretation, tben it is 
obvions that, under color of the generality of the words 'and provide for the com- 
mon défense and gênerai welfare,' the govemment of the United States is. In 
reality, à govemment of gênerai and unlimlted powers, notwithstanding the sub- 
séquent enumeration of spécifie powers. If the latter be the true construction, 
then the powèr of taxation only is given by the clause, and It is limited to ob- 
jects of a national character, 'to pay the debts and provide for the common 
défense and the gênerai welfare.' The former opinion has been maintained by 
some minds of great ingenuity and liberality of views. The latter has been 
the generally received eense of the nation, and seems supported by reasoning at 
once sblid and Impregnable. The reading, therefore, which will be maintained 
In thèse commentaries, is that which makes the latter words a qualification of 
the former; and this vriU be best illustrated by supplying the words which are 
necessarily to be understood in this interprétation. They will then stand thus: 
'The congi^ess shali hâve power to lay and coUect taxes, duties, imposts, and 
excises, in ofder to pay the debts, and to provide for the common défense and 
gênerai welfare of the United States;' that is, for the purpose of paying the pub- 
lic debts, and providing for the common défense and gênerai welfare of the 
United States. In this sensé, congress has not an unlimited power of taxation; 
but it is limltëd to spécifie objects,— the payment of the public debts, and pro- 
viding fdr the common défense and gênerai welfare. A tax, therefore, laid by 
congres^ for neither of thèse objects, would be unconstitutional, as an excess of 
Its législative authority." , 
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After a most elaborate and historical discussion of the subject, 
presenting the différent views of tlie différent political schools or 
parties, he concludes that the "gênerai welfare" clause "contains no 
grant of power whatsoever, but it is a mère expression of the ends 
and purposes to be eflfected by the preceding power of taxation." 
Id. § 911. I content myself with the fact that the former construc- 
tion bas never been sustained by any court, and the reverse has been 
held 80 often as not to require citations to support it; while the 
latter construction rests upon the theory that the "gênerai welfare" 
clause contains no power of itself to enact any législation, but, on 
the contrary, the words "and provide for the common défense and 
gênerai welfare of the United States," according to the most libéral 
constructionist, is a limitation on the taxing power of the United 
States, and that only. 

No case has been cited tracing the power to enact any statute to 
the gênerai welfare clause above quoted, and I do not believe any 
can be. The learned counsel, in this connection, has cited various 
acts of congress of a nature quite similar to the one in question, 
but no number of statutes or infractions of the constitution, how- 
ever numerous, can be permitted to import a power into the consti- 
tution which does not exist, or to furnish a construction not war- 
ranted. They, too, must stand or fall, when brought in question, 
by the same principles which are to be applied alike in ail cases. 

It has been suggested that the "commerce clause" may warrant the 
enactment of the statute under considération. Manifestly, I think, 
the statute was enacted upon the theory that such was the case. 
That such is not the case, I think, there is no reasonable doubt. 
That clause reads as foUows: "The congress shall hâve power to 
regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes." What is commerce? Is it 
manufacturing? Is slaughtering cattle and sheep and hogs com- 
merce? If so, why is not farming, or stock raising, or manufacturing 
lumber, or mining? for air thèse enter into commerce, both domestic 
and foreign, and are intended for both. 

In Gibbons v. Ogden, 9 Wheat. 1, Chief Justice Marshall said: 

"Commerce, undaubtedly, Is traffic, but it is something more. It is inter- 
course. It describes tlie commercial intercourse between nations, and parts 
of nations, in ail its branches, and is regulated by prescribing rules for car- 
rying on that intercourse." 

But what commerce or intercourse is it that congress has the 
power to regulate? It is "commerce with foreign nations, among 
the several states, and with the Indian tribes." No power is hère 
given to regulate, or prescribe rules for regulating, commerce or 
intercourse among the citizens of a state. Does the power, then, 
"to regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes," embrace the power to send in- 
spectors within a state to inspect animais being slaughtered, the 
product of which is intended for foreign markets? Nobody contends 
that congress has any power, to regulate commerce within a state. 
That it has not is universally admitted. When, then, does commerce 
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become interstate commerce? That question has gone before the 
suprême court of the United States many times, and in many forms. 
Kidd T. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, is a case in which the 
State of lowa passed a law prohibiting the manufacture or keeping 
of intoxicating liquors within that state except for mechanical, 
médicinal, culinary, and sacramental purposes. Kidd manufactured 
liquors not intended for the purposes stated, but exclusively for 
exportation to states in which the sales of liquors were not pro- 
hibited. He was indicted therefor, eonyicted, and the case was af- 
flrmed by the suprême court of lowa. Writ of error was sued oui 
to the suprême court of the United States, and the first question 
presented was whether the lowa statute was in conflLict with section 
8, art. 1, of the constitution of the United States, by attempting to 
regulate commerce between the states. Mr. Justice Lamar delir- 
ered the opinion of the court, quoting approvingly from Gibbons v. 
Ogden, supra, and used thèse words: 

"The genius and character of the whole govemment seems to he that its 
action is to be applied to ail the external concerns of the nation, aud to 
those Internai concerns which afCect the states generally, but not to those 
which are completely within a particiilar state, ànd with which it is not nec- 
essary to interfère for the purpose of executing some of the gênerai powers 
of the govemment.' The completely internai commerce of a state, then, may 
be considered as reserved for the state itself." 

Continuing, Mr. Justice Lamar said: 

"No distinction is more popular to the common mind, or more clearly ex- 
pressed in économie and politlcal literature, than that between manufactures 
and commerce. Manufacture Is transformation,— the fashioning of raw ma- 
terials into a change of form for use. The buying and selling and the trans- 
portation incidental thereto constitute commerce; and the régulation of com- 
merce in the constitutlonal sensé embraees the régulation, at least, of such, 
transportation. The légal définition of the term as glven by this court in 
Connty of Mobile v. Kimball, 102 TJ. S. 691, 702, is as foUows: 'Commerce 
with foreign nations and among the states, strictly considered, consists in 
Intercourse and trafic, including In thèse terms navigation and the trans- 
portation and transit of persons and property, as well as the purchase, sale, 
and exchange of commodities.' If it be held that the term includes the régu- 
lation of ail such manufactures as are intended to be the subject of com- 
mereùil transactions lu the future, it is impossible to deny that it would 
also include ail productive Industries that contemplate the same thing. The 
resuit would be that congress would be invested, to ihe exclusion of the 
states, with the power to regulate, not only manufacture, but also agriculture, 
horticulture, stock raising, domestic lisheries, mining,— in short, every branch 
of human Industry. For is there one of them that does not contemplate, 
more or less clearly, an interstate or foreign marliet? Does not the wheat 
grower of the Northwest, and the cottou planter of the South, plant, culti- 
vate, and harvest his crop with an eye on the priées at Liverpool, New 
York, and Chicago? The power being vested in congress, and denied to 
the states, it would follow as an inévitable resuit that the duty would de- 
volve on congress to regulate ail of thesé délicate, multiform, and vital in- 
terests,— interests which in their nature are, and must be, local in ail the 
détails of their successful management. It is not necessary to enlarge on, 
but only to suggest, the impracticability of such a scheme, when we re- 
gard the multitudinous afCairs involved, and the almost infinité variety of 
their minute détails." 

Justice Lamar, continuing, said : 

"We hâve seen that whether a state, In the exercise of Its undisputed 
power of local administration, can enact a statute prohibiting within its 
85 F.— 28 
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limitstlie manufacture pf ,intoxlcat3;ig ; liquors, except, for certain purposes, 
Is not, any longer, an open* question bëfore tlils court. Is' tjiàt riglit to be 
orterthrown by the fact thât the manufacturer intends to éxport thfe liquors 
when nà'àdé? ' Boës the statiite, In otQittlng- to exCept-from Its opération the 
manufacture of intoxicatlng liquors witiin the limita of -the state for ex- 
port; çonstitute an unauthorized interférence wlth the ppwer givçn to eon- 
gres? to regulate commerce? Thesé questions are wéll answeired In the lan- 
guagé of the court In the License Tax Cases, 5 Wall. 462, 470: 'Over this 
commêr'ce and trade [the internai commerce and domestie trade of the States] 
«ongress has no power of régulation, nor any direct control. This power 
beJongS exclusïTely to the states. ,No Interférence by congress wlth the busi- 
ness of citizens transaeted . within a , state is warranted by the. constitution, 
except stich as is strlctly Incidental to the exercise of powers clearly granted 
to the législature. The power to authorlze a business within a state Is plalnly 
répugnant to the exclusive power of the state over the same subject.' The 
manufacture of Intoxicating liquors In a state is none the less a business 
within that state because the manufacturer Intends, at his convenience, to ex- 
port such liquors to foreigû countrles or to other states. This court has al- 
réady dëcided that the fact that an article was manufactured for export to 
another state does not of itself make it an article of Interstate commerce, 
within the meaning, of section 8, art. 1, of the constitution, and that the in- 
tent of the manufacturer does not détermine the tlme when the article or 
produet passes from the control of the state and belongs to, commerce,"— 
citing Coe V, Errol, 116 U. S. 517, 6 Sup. Ct. 475. 

Quotipg from Goe v. Errol, supra, delivered by Mr. Justice Bradlej, 

he says: . 

" 'There must be a point of time when they cease to be gpverned ex- 
cluslvely by the domestie law, and beglii to be governed and protéëted by the 
national law of commercial régulation; and that moment seems to us to 
be a legltimate one for this purpose, in which they commence their final move- 
ment'for transportatlon from the state of theIr origln to that of thelr des- 
tination.'" 

Quoting also from The Daniel Bail, 10 Wall. 557, he says: 

" 'Wlienever a commodtty has begun to movë as an article, of trade from 
one stàte to another, commerce In that commodity between the states has 
commenced.' But this môvement does not begin until the articles havé 
been shippéd pr'started for transportatlon from the one state to the other." 

In Coyitigton & C. Bridge Co. v. Kentucky, 154 U. S. 210, 14 Sup. 
Ct. lOST, Mr. Justice Brown said: 

"Congress has no power to Interfère with police régulations relating ex- 
cluslvely to the Internai trade of the states (U. S. v. Dewitt, 9 Wall. 41; 
Patterson v. Kentucky, 97 U. S. 501); nor can it, by exacting a tax for carry- 
Ing on a certain business, thereby authorlze such • business to be carried on 
within the limlts of a state (I.Icense Tax Cases, 5 Wall. 462, 470, 471). 
The remârks of the chief justice In this case contaln the substance of the 
whole doctrine: 'Over this [the Internai] commerce and trade, congress has 
no power of ^régulation, nor any direct control. This power belongs exclu- 
slvely tO' the states. No Interférence by congress wlth the business of citi- 
zens transaeted within a state is Warranted by the constitution, except such 
as is strlbtly ineidetital to the exercise of powers clearly granted to the lég- 
islature. The power to authorlze a ' business within a state Is plalnly ré- 
pugnant to the exclusive power of the state over the same subject.' " 

In U. S. ;T, E. C. Knight Co., 156 U. S. 9, i5 Sup. Ct. 249, Mr. 
Chief Justice Fuller, delivering the opinion of the court, at page 14, 
156 U. a., and pages 254, 255, 15 Sup. Ct.* quotes approvingly from 
Kidd V. Pearspn, supra. Gibbons t. Ogden, supra, and Brown v. 
Maryland, 12 Wheat. 419, and says: 
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"It is vital thàt thé independenee of the commercial powèr and of the police 
power, and the délimitation hetween them, however sometimes perplexiug, 
should always be recognized and observed; for, whllè the one furnishes 
the strongest bond of union, the other is essential to the préservation of 
the autonomy ot the States as required by our dual form of government; and 
acknowledged evlls, howevér grave and tirgent they may appear to be, 
had better be borne than the risk be run, in the effort to suppress them, of 
more serions conséquences by resort to expédients of even doubtful constitu- 
tionality." 

Cases on this point might be multiplied almost indefinitely, and 
from them I cite License Tax Cases, 5 Wall. 470; U. S. v. Dewitt, 
9 Wall. 41; Patterson v. Kentucky,'9T U. S. 501; Covingtou & C. 
Bridge Co. v. Kentucky, 154 U. S. 210, 14 Sup. Ct. 1087; Tennessee 
V. Bavis, 100 XJ. S. 300; Sands v. Improvement Co., 123 U. S. 295, 
8 Sup. et. 113; Koyall v. Virginia, 116 Û. S. 577, 6 Sup. Ct. 510; 
The Daniel Bail, 10 Wall. 557; Kidd v. Pearson, 128 U. S. 23, 9 
Sup. Ct. 6; U. S. V. E. 0. Knight Co., 166 U. S. 13, 15 Sup. Ct. 249; 
In'rë areene, 52 Ped. 104, 119; Slaughter-House Cases, 16 Wall. 
36; U. S. V. Trans-Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. 
Ct.'540. 

P'rom thèse au thorities it follows that: 

"When the [Interstate] commerce begins is determined, flot by the" char- 
acter of the commodity, nor by the Intention of the ovs^ner to transfer it to 
another state for sale, nor by his préparation of it for transportation, buï 
byjits' actual delivei;y to a, common carrier for transportation, or the actual 
commencement of Its transfer to another state. At that time the power and 
regulating authority of the state ceases, and that of congress attaches and' 
continues, until it has^rfeached another staté, and become mingled with the 
gênerai mass of the property in the latter state. That neither the produc^ 
tion or manufacture of articles or commodlties which constitute suhjects of 
commerce, and whlch are intended for trade and trafflc with citizens of other 
States, nor the préparation for thelr transportation from the state where produced 
or manufactured prior to the commencement of the actual transfer or transmis- 
sion thereof to another statéi constitutes that Interstate commerce which cornes 
within the regulating power of congress." In re Greene, S2 Fed. 113. 

The Jacob Dold Packing Company, therefore, while engaged in 
slaughtering and packing cattle, sheep, and hogs within the state 
of Missouri, the carcasses and prodncrs of which they intended to 
transport and sell for human consumption in other states and ter- 
ritories, or in foreign oountries, were not engaged in Interstate com- 
merce; and, not being engaged in Interstate commerce, their busi- 
ness was in no sensé subject to be regulated by congress under the 
Interstate commerce clause of the constitution. The cases which I 
bave quoted suiHciently indicate that the régulations which the sec- 
retary of agriculture under the act of congress sought to exercise, 
aïid which are alleged in the indictment, are clearly and exclusively 
lodged: in the state of Missouri, and not in the government of the 
United States; but what has been said may be supplemented by the 
language of Chief Justice Marshall in the great case of Gibbons v. 
Ogden,snp'ra, as follows: 

' "Thait'- Inspection lawB may hâve a remote and considérable influence on 
commerce Will not be denled; but that a ï)ower to regulate comnaerçe is the 
source,' from wMch the right to pass them is derived canpot be admltted. 
The object of tasp.ection laws is to irnprove the quality of articles prodûcèd 
by the labor of the cotmtry; to fit them for exportation, or, It may be, for 
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domestlc use. They act upon the subject before It becomls an article of 
foretgn commerce, or of commerce among the states, and prépare it for 
that purpose. They form a portion of that immense ma,sg,of législation which 
embraces everythlng w;Itliin the territory of à statè npt surrendered to the 
gênerai government, ail which can be most advantageously exercised by the 
States themselves. Inspection la-sys, quarantlne lawg, liealth laws of every 
description, as well as laws for regulating the Internai commerce of a state, 
and those which respect turnpike roads, ferries, etc., are component parts of 
this mass. No direct gênerai power over thèse objects is granted to con- 
gress; and, consequently, they remain sxibject to state législation. If the 
législative power of the Union can reach them, it must be for national pur- 
poses. It must be where the power is expressly giren for a spécial purpose, 
or is elearly Incidental to some power which is expressly given." Story, Const. 
§ 1070. 

It has not been suggested that the législation under discussion 
may be traced to any other power found in the constitution, and 
hence I do not discuss any other power found therein. I think it 
clear from what has been said that congress has no power, even 
if it had done so by express législation, to create the offices of in- 
spectors, and impose upon them, or upon agents appointed in pur- 
suance of law by the heads of departments, the duties alleged in the 
indictment. And the question now arises, if this be true, whether or 
not to offer a person a bribe not to do something which no valid 
law enjoins him to perform is an indiçtable offense, under the stat- 
ute. 

In Re Greene, 52 Fed. 111, Mr. Justice Jackson, at circuit, made use 
of this language: 

"In the considération of this Indictment, it should be borne in mlnd that 
there are no common-law offenses against the United States; that the fédéral 
courts cannot resort to the common law as a source of criminal jurisdic- 
tion; that crimes and offenses eognizable under the authority of the United 
States are such, and only such, as are expressly désigna ted by law; and that 
congress must deflne thèse crimes, fix their punishment, and confer the ju- 
risdiction to try them. U. S. v. Hudson, 7 Cranch, 32; U. S. v. Coolidge, 1 
Wheat. 415; U. S. v. Britton, 108 U. S. 199-206, 2 Sup. Ct. 531." 

In U. S. T. Gibson, 47 Fed. 833, it was held not to be a crime to 
offer a bribe to an internai revenue offieer of the United States with 
intent to cause him to enter and burn a distillery. Thecourt quashed 
the indictment, saying: 

"The bribe offeréd was for an act entirely outside the officiai f unction 
of the offlcer to whom it is claimed the bribe was offered. • * * The 
alleged offers cannot be said to hâve been made to induce the offlcer to do, 
or omit to <3o, any act in violation of liis iawful duty." 

In that case, had the internai revenue oflficer bumed the distillery, 
it would hâve been no offense against the United States. No duty 
rested upon him to see that the distillery was not burned. Doubt- 
less, if he had burned the distillery, he would hâve been guilty of 
arson under the state statutes, but of no offense whatever against the 
laws of the United States. In the case at bar, had the inspecter 
received the bribe, it would hâve been no offense against the laws of 
the United States, for the reason that it was intended to indupe him 
not to do a thing which no valid law of congress imposed upon him 
to do. It would not bave, been an infraction of the state law, be- 
cause no statè law imposed upon him the dùties alleged in the 
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indictment; nor was he an ofScer of tlie statç. I am unable to per- 
ceive, by any course ofsound reasoning, that the facts allégea in 
the indictment constitute an offense against the United States; and 
hence the demurrer should be sustained to each of the three sep- 
arate counts in, the indictment, and the indictment dismissed. It is 
80 ordered. 



TIBMA^fN V. KEAATZ et al. 

(Circuit Court of Appeals, EightU Circuit. February 23, 1898.) 

No. 951. 
1. Patents— Invention. 

In a case used for the dlsplay of wreaths, crosses, emblems, etc., on graves, 
there is no invention in so faslilonlng the grooves or slota in whieh the glass 
Is secured as to form a tubular or semicircular gutter to catch and carry ofC 
water falling upon the glass, nor In providing métal clips or stops, flexible In 
character, at the bottom of the box, to hold the glass In place when the case 
is set at an angle. 
a. Bame. 

There Is no inventloù In making the legs or stays of a case used for the 
dlsplay of décorative art on graves out of wlre inserted in tin ears, so as to 
work plvotally, Instead pf from any other métal, or hung with hinges, or to 
move up and down on a stationary rod, or other like known method, so as 
to make the legs capable of extension and contraction, or of being folded up. 
8. Samb. 

The Kraatz patent. No. 392,038, for an improved case for exhibitlng décora- 
tive art at graves, is void for want of Invention. 79 Fed. 322, reversed. 

Appeal from the circuit court of the United States for the Eastern 
District of Missouri, 

This was a suit in equity by Henry W. Kraatz and Théodore L. 
Kraatz against Fritz Tiemann for alleged infringement of a patent. 
The circuit court sustained the patent, found that it was infringed 
by défendant, and entered a decree for an injunction and an account- 
ing. 79 Fed. 322. The défendant has appealed. 

John W. Noble (F. & Ed. Gottschalk, on brief), for appellant 
Frederick A. Wind, for appellees. 

Before SANBOKN and THAYEB, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is a bill in equity for the infringe- 
ment of patent No. 392,038, issued October 30, 1888, with a prayer 
for damages and an injunction. The answer put in issue the patent- 
ability of the structure. It also denied that the complainant was 
the originator and flrst inventor, and alleged that the same had been 
anticipated in its construction and use by one August Stiefel. The 
answer also pleaded lâches on the part of the complainant. 

The çlaim is for "a new and useful improvement in case for exhibi- 
tion of décorative art," described in the patent attached to the bill of 
com plaint as a "réceptacle or case having legs or stays, provided with 
circular, tubular chaimels about its open face, having slots through- 
out the length of the channels; also, bearing flange and clips or stops 
to receive the removable glass cpver and hold it to the bearing flange, 
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saitf éhanaéls sérving aa troughs or duçita to çârry off the water, and 
said beàring flange [serving] as a drip to protect the contents of the 
case from tîie weathér." The objeet of the claimed invention, as 
stated in the patent, is fot" "the display of décorative art placed over 
graves, and protection of the same from the weather, so that wreaths, 
crosses, and emblems of any kind, made in varions designs of porce- 
lain, tin, cloth, etc., may be Ijept fresh and bright in their colors for 
an indeflnite time; and our invention consists in providing a récep- 
tacle or case for said décorative art havifi^'â rëinovable glass cover 
fltted tocircular, tub«lar, and slotted: çhannels, forming trçughs for 
carrying off the water and condensing the same on the under side 
of the glass cover; further, in providing legs or stays to pur récepta- 
cle or case, 80 that the same may be set.oaincline tp better displày 
the contents." This display box Vi'aS'COâstru'Cted on the bottom and 
sides With tin, withâ rêmpvable glâss éPvêr. The glass cover was 
contined ifl siots, or çltCiiîar, tubular/c^n^els with|'b^t'ing flange, 
and wheïi the case was placed in position at the grave af an, angle, 
so as to display the fiowers, to prevent it from slipping down, there 
were métal clips of- stops at the bottom Pf- the bdx, flexible in ' nature, 
so that they could be berit dbwn in sliding the islasà in, and then bent 
back.to,ee;çnre the glass in position. ;";Tbe,circùlar,,tubular channels, 
or, plainly speaking, grooves on the side,, were for carrying, the water 
from the surface of the dass, and conducting it off to the sides, to , 
prevent it from running inside the box. .M order tohold the case in 
a half-incîined position, or at Such ànglé as might be desired, the 
reeeptaçlei;was proyided Tvith legs or statys, oi^de of wLre, jnserted in 
loops of tin ears, pivoted to the upper side of the case, whereby the 
legs could [foerextended or folded up, either in placing or removing 
the receptaçlei . 

The cii;cuit coijrt sustaioed the patent, aiid granted the injunction, 
and ordere^ «in açcpuntiiig.; The case seems to hâve passed off in the 
trial court almost entirely upon the question as to thç manufacture 
and use of suc,h a device prier to the granting of the patent. So that 
there wa^ no other considération giveh tb the question ^s to the pat- 
entability of the invention further than to say that the letters patent 
are prima f acie évidence of novelty and àtîlity; and that every reason- 
able doubt should be resolved in favor of the validity of the patent. 
The more serions question, in our judgment, is, was this tin case, 
with a rem'ovàbie glass Mëè, constructed in such siruple manner, for 
the use êlaimed, such invention as waé contemplatëd by congress in 
the enactment of July 4, 18.36? 5 Stat 119, c. 357, § 6; Kev. St. 
1878, §48861 ■-■ > 

The scope pf letters patent must always be limited tP the invention 
ptedicated in the claim, and this claim can néver be enlarged by any 
language employe;d'in other patts ofthe spécification. Eailroad Go. 
V. Mellon, 104' U. S. 112. Thë'distinct claim specifled in this instance 
is (1) the tubiilaf channels, with bearing flange, serving to carry off 
the water;' (2) the case with supportingléès, as stated in the speciflca- 
tidii; àad (S) the clips to hpld the glas&'te place when the case is in 
position àttiie grave. ' Wherèa claim is prèdicated upon an improve- 
mentj the MU and 'the prPOf must show in what the improvement 
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consista. Peterson V. Wooden, 3 McLean, 248, Ped. Cas. No. 11,038. 
We look in vain through this bill for any such distinctive averment. 
The application for patent andthe spécification distinctly admit that 
thé applicants "are aware that réceptacles or boxes for the purpose 
of exhibiting articles having removable glass covers were known or 
used before the daté of our invention, and we therefore do not wish 
to claim, broadly, snch in our construction." Obviously this was so, 
because, as the proof shows and common observation attests, such 
glass removable covefs for admitting an unobstructed view of, while 
aflEording protection to, the contents df such a case, had long been in 
use by grocers for exhibiting fruits, candies, and other groceries 
usually kept in a retail store. Also, as is well known, had like re- 
movable glasses, long anteribr to the grant of thèse lettèrs patent, 
been in use in street lamps. It must further be conceded, in this con- 
nection, that the mode of inserting and removingthe glasses used on 
store boxes and street lamps was much after the fashion of that em- 
ployed in the case in question. They worked and were secured in 
slots or channels with over bearing flange to hold them in place. 

The only invention, in this particular, therefore, possible to be 
claimed, is in so constructing the slots or grooves in which the glass 
moved that they might serve the double purpose of holding the glass 
in place while admitting the water, that might run from the surface 
of the glass to the sides, to pass off through the slots as a duct. 
Did this achievement rise to such a conception as to be dignified 
with the name of invention? Wbat is an invention, within the mean- 
ing of the patent laws, is a question more easily to be answerèd by 
négation than by affirmation. While the courts hâve not been able 
to entirely harmonize on any exact scientific or arbitrary définition of 
this'term in its practical application to ail cases, it may safely be sâid 
that it is not mère novelty, "for the statute provides that things to be 
patented must be invented things, as well as new and useful things." 
Thompson v. Boisseliep,114 U. S. 11, 5 Sup. Ct. 1042; Gardner v. 
Herz, 118 U. S. 191, 6 Sup. Ct. 1027. Ail are agreed that there must 
be orîginality of conception, which springs spontaneously, and not 
"by a necessity of human reasoning in the minds of those who became 
acquainted with circumstances with which they had to deal." Walk. 
Pat. §§ 23, 24. It results logically from this idea that it is not inven- 
tion to produce a device which a sldlled mechanic, upon suggestion of 
what was required, would produce; especially so when he is aided 
in the work of construction by devices and appliances in practical use 
pregnânt with suggestions of larger and better use. In this day of 
increasing demand for new and enlarged mechanical appliances, the 
first natural resuit is the production of a large class of skilled and ex- 
periènCed mechanics and artisans, and, second, a more studious and 
constant development in applied mechanics. And, as such advance 
plainl'y points out to the attentive and assiduous workman the nat- 
ural, larger, practical adaptation of existing, known mechanical de- 
vices, to invest each one of thèse developmente with the immuni ty of 
a monopolizing patent would not only be a perversion of the term 
"invention," but would utterly extinguish the doctrine of mechanical 
équivalents. It was of such distinction that Mr. Justice Bradley so 
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aptly and forcibly said, in Atlantic Works v. Brady, 107 U. S, 200, 
2 Sup. Ot. 225: 

"The design of the patent laws Is to rewàrd those who make some substantial 
discovery or invention, whlcli adds to our knowledge and makes a step In ad- 
vance In the useful arts. Such Inyentors are.worthy of ail favor. It was never 
the object of those laws to grant a moiopoly for every trifling device, every 
shadow of a shade of an idea, which wotild naturaUy and spontaneously occur 
to any skilled mechanlc or operator In the ordlnary progress of manufactures. 
Such an indiserimlnate création of exclusive privilèges tends rather to obstruct, 
than to stimulate, invention. It créâtes a class of spéculative schemers, who 
make it their business to watch the advanclng wave of improvement, and gather 
its foam in the form of patented monopolies, whleh enable them to lay a heavy 
tax upon the Industry of the country, wlthout contributing anything to the real 
advacceraent of the arts. It embarrasses the honest pursuit of business with 
fears and appréhensions o( concealed liens and unknown liabilitles to lawsuits 
and vexatious accountings for profits made in good falth." 

The complainant concèdes that, prior to his patent, he had seen 
glass cases, globular in form, used for containing and displaying arti- 
ficial flowers and wreaths on graves ia cemeteries. It was a mère 
matter of economy and durability to make the three sides of tin. 
And as like fashioned cases, in grocer boyes with glass faces, removable 
in slots or grooves, were in common use, as also in street lamps, there 
certainly was no originality of conception in applying the method to 
cases containing wreaths, flowers, etc., for use on graves. Neither 
was there any novelty in sliding the glass in slots or grooves, so as to 
secure the glass at the top and on the sides, with the lower side or 
bottom open to allow the removal of the gla^s, Tbis was already 
manifest in the street lamp. Neither was there any originality of 
conception in employing the side grooves as a duct to carry the water 
ofif. This performed the simple and well-known office of a gutter 
conduit. Td construct this conduit in a tubular form, with bearing 
flange, or in the form of a semicircle, so that the lower rim thereof 
should support the glass, while the concave of the gutter should catch 
any water that might pass between the outer edge of the glass and the 
tube, and conduct and discharge it at the lower end, were such sim- 
ple functions, merely structural in character, as would ordinarily 
suggest themselves to the mind of any thinking, skilled mechanic. 
Was there any patentable novelty in employing the flexible clips at 
the bottom of the case to prevent the glass from sliding out when the 
case was set at the required angle? The necessity of some such sup- 
port was obvious. Any simple device within the grasp of an ordi- 
nary mechanic would subserve the same purpose. . To the tinner 
çommissioned to construct such case for the use designed, the placing 
of a clip made of tin, easily bent back and forth, or any like pliable 
métal, would hâve been as natural as it was simple. 

The only remaining claim in this patent is that of the legs or stays. 
Such supporting feet were visible in the easel, or bouse stepladder, 
and other like structures. "It is not invention to improve a known 
structure by substituting au équivalent for either of its parts." 
Walk. Pat. § 36. To make thèse legs or stays out of wire, inserted 
in tin ears, so as to work pivotally, instead of being made of any 
other métal, or hung with hinges, or to move up and down on a sta- 
tionary rod, or other like known method, so as to make the legs capa- 
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ble of extension and contraction, and to be folded np, is net seriously 
claîmed, we take it, to possess the merit of a patentable novelty. 
We may aptly applj to the last two claims the language of Mr. Jus- 
tice Clifford, in Machine Cîo. v. Murphy, 97 U. S. 125 : 

"Except where form Is of the essence of the invention, It bas but little weight 
In the décision cf such an issue; the correct rule being that, In determlnlng the 
question of Infringement, the court or jury, as the case may be, are not to judge 
about Bimilarities or différences by the namés of tWngs, but are to looli at the 
machines or their several devices or éléments in the light of what they do, or 
what office or function they perform, and how they perform It, and to flnd that 
one thlng Is substantially the same as another, if it performs eubstantially the 
same function in substantially the same way to obtain the same resuit, always 
bearing In mind that devices in a patented machine are différent, in the sensé 
of the patent law, when they perform différent functions or In a différent way, 
or produce substantially a différent resuit." 

That other mechanics and tinners should hâve testifled to making 
the équivalent of such case prier to the grant of this patent, un- 
aided save by their observation that the box was used by grocers and 
on Street lamps, should arouse little incredulity. Our conclusion is 
that the patent in question is void for want of patentable novelty. 
The decree of the circuit court is therefore reversed, and the cause is 
remanded, with directions to dissolve the injunction and dismiss the 
bill, at the cost of complainants. 



FRASEB et al. v. GATES lEON WORKS. 

(Circuit Court of Appeals, Seventh Circuit. March 3, 1898.) 

No. 407. 
L Patknts— Anticipation. 

A patent for a gyrating crusher shaft in a stone crusher havlng a taper- 
Ing journal bearing may be antlcipated by any similar bearing, whether 
found In a stone crusher or not, as journal bearings, wherever found, are 
withln the scope of the art to whlch the patent pertains. 
t, Same— Invkhtion. 

A tapering shaft and cylindrical bearing being old in stone crushers, the 
desirability and practlcability of producing a continuous Une of contact in 
the bearing is obvlous, and Involves no invention. 
8. Same. 

In a gyrating crusher shaft for a stone crusher, having a tapering journal 
movlng in a cylindrical bearing, the malcing of the exact adjustment in the 
angle of gyration necessary to produce a single Une of contact between the 
journal and the bearing requlres mère mechanical skill. 
i. Same — Stone Crushers. 

The Gates patent. No. 259,681, for a gyrating crusher shaft for a stone 
crusher, having a tapering journal in combination with a journal bearing, 
is vold because of anticipation and for want of Invention. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This appeal présents a question of the validity of the first claim of 
letters patent of the United States numbered 259,681, granted June 
20, 1882, to Philetus W. Gates. The claim reads as folio ws: 

"A gyrating crusher shaft having the tapering journal, c, in combination with 
a Journal bearing, whereby only a portion of said tapering journal stands parallel 
and in contact with the vertical surface of said bearing during the gyration of 
the shaft, substantially as described." 

The spécification contains the following statements: 
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"îdy- Intention relates specl^ly. to £^>sljaft having a cooical. crusher head be- 
tweèn lis ènds, and which has, Its loWëi; énd connected tô a révolving eccentrlc, 
whiéh l^liref 'tlie'sliaft ârid cdnlcal èrustièt head a revolvirig gyrating moTêiUent, 
while Its uïjper end Is fltted to move to. a statlonary journal bearlug; and thé 
object of my Invention, ip tp.secpTe a continuons stralght bearing dnring the 
actlon.pf tUe crusher head from the bbtloni to the top of the jourfial bearing 
alonsi'the worklng surfaCe ôf the journal of the shaft, while fheregulîsitë accom- 
modation for the gyratory moveinent pf the shaft Is afïprded, and' thls objeet 
I attain by inéans herelnaftër descrlbé$, represented in the aqcompanylng draw- 
ings, and clalmed. * * * Any other form, combina tioi^, and arrangement 
of thèse well-known parts may be adopted In connection wlth my Invention so 
long as the same produce à revolvlng , gyratory motion of the conical crusher 
head." 



( tiT>;>«r Vert) 
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The prior art in proof consists în part of letters patent of the United 
States, No. 9,914, to Dibben and Bollnjan, for multiplying gearing ; No. 
28,031, to G. H. Wood, for stone-crushing mill; No. 44,000, to Friedricb 
Klinkenaan, for grinding mill; No. 56,793, to Henry Pearce, for quartz 
crusher; No. 63,675, to 'Thopias Varney, for quartz mill; No. 79,168, 
to Seth Wheeler, for universal joint; reissue No. 3,633, to James W. 
Rutter, for ore mill; No. 190,048, to Eeuben T. Jennings, Sr., for miU 
bush; No. 201,643, to Charles N. Brown, for ore crusher and grinder. 
Chief reliance is placed by the appellant on the devices of Wood, Pearce, 
Rutter, Brown, and Jennings, of which the f ollowing illustrations hâve 
been f urnished : 
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No question is made of the correctness of thèse drawings excepting 
those of the Wood and Pearce devices, in respect to which the brief 
for the appellant says: 

"It will be understood that Wood and Pearce do not show détails of their fixed 
or lower bearings. Wood describes his so that It can be reproduced in the two 
ferras shown. Pearce does not describe his, but shows enough to enable a 
mechanie to malie it; and as he says that the lower flange of his cône may be 
omltted so as to simply crush the ore without pulverizing it, his machine requires 
a résistance against latéral pressure, and a strength nearly, it not quite, eqiial 
to the Gates. For thèse reasons the substantial accuraey of the cuts cannot be 
seriously questioned." 

For a gênerai description of stone crusherg and explanation of their 
modes of opération, and for an exposition of the art as it existed before 
the date of the patent in suit, référence is made to the opinion of the 
suprême court in Iron Worlis v. Fraser, 153 U. S. 332, 14 Sup. Ct. 883. 
For the opinion of the circuit court in this case, see 79 Fed. 75. The 
claim now in question was held tO be without invention by the United 
States circuit court of appeals for the Fifth circuit in Birmingham 
Cément & Mfg. Co, v. Gates Iron Works, 41 U. S. App. 201, 24 0. C. 
A. 132, and 78 Fed. 350, referred to in the opinion below. 

L. L. Bond, for appellants. 

Edmund Wetmore and H. Gordon Strong, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District 
Judge. 



WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The opinion delivered below contains no récognition of a prior art in 
either straight or tapered journal bearings, but, proceeding entirely on 
the assumption or theory that "the structure which was in the art, 
and which that indicated in the patent was intended to supersede, was 
a bail and socket," is devoted to an explanation on geometrical prin- 
ciples of the différences in construction and in theoretical opération, 
. when employed iii gyrating stone crushers, between a bail and socket 
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bearîng and the bearing of a tapering journal in a straigM cylinder, 
or of a straight journal in a tapering cylinder, on a line parallel and 
in contact with the vertical surface df the bearing from the bottom to 
the top of the taper. In the case decided in the Fifth circuit the 
proof of the prior art was the same as that in this record, the additioual 
évidence hère having référence only to the supposed longer durability, 
greater output, and other like advantages of machines with the straight 
taper bearing over those having the bail and socket; and it was there 
held that the "whereby" clause "does not add anji:hing to the claim, 
which must be taken and considered as for 'a gyrating crusher shaft, 
having a tapering journal, c, in combination with a journal bearing.' " 
That would seem to be the necessary construction of the claim, unless 
it may be allowable for any reason to substitute for "whereby" the 
words "so adjusted that"; but whether such a substitution could be 
deemed legitimate need not now be considered, and it is equally unnec- 
essary to détermine with accuracy to what extent the distinctions be- 
tween the two kinds of bearings pointed ont in the opinion below 
and elaborated in the argument hère exist and are of practical im- 
portance. Some of the différences are clear enough, mathematically, 
and are perhaps practically important, but others are imaginary, or 
of no more than theoretical signiâcance. For instance, it is not cor- 
rect to say, as testifled by an expert, that the résistance to pressure in 
a bail and socket bearing is limited "theoretically to a single point of 
contact." If the bearing of a bail were in a cylinder, as it might well 
be, the pressure would be so limited, and for that reason, doubtle&'s, 
the wear upon a bail at the point of contact, and, in a less measure, the 
wear upon the surface of the cylinder would be more rapid at first, 
but the instant effect would be to produce a short line of contact paral- 
lel with the vertical surface of the cylinder, and, as the wearing pro- 
gressed, that line would lengthen, and give to the bail, approximately, 
the form of a tapering journal; but when the bearing of the bail is 
in a closely fitting socket the pressure in any given direction must be 
of one-half of the superficial area of the bail against the corresponding 
half of the socket; and, if it be true — as the évidence shows it to be — 
that the baU and socket wear away more rapidly than the tapering 
journal and its bearing, it is chiefly because, in the ordinary form of 
construction, the socket in order to admit the bail into place must be 
eomposed of sections, and for that reason is subject to more rapid detri- 
tion. The patent in suit, however, is designed to include a combina- 
tion of the tapering journal with a sectional as well as with an un- 
broken bearing, and consequently it is not material to the question 
of invention that one of the forms described has advantages over the 
other in respect to a feature which is common to the latter and the 
prior art. Besides, it is évident that the sectional feature of a bail 
and socket bearing is not indispensable. The socket need be only 
hemispherical, and when in that form it may be uncut. In the Eutter 
construction, for instance, if the lower half of the socket were removed, 
the bearing would stiU be adéquate, or, if not, it would be lacking 
only in strength, which could be supplied by increasing the quantity 
of material in the part retained. Indeed, there is strong support in 
the évidence for the contention that the superiority of the Gates ma 
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chine over prior stone crushers is due mainly to increased weight and 
strength, whick of course are not éléments of invention. The bearing 
of a bail head might be a straight or tapering cylinder, or of other 
conceivable forms which need not be composed of segmentai sections. 

It is manifestly true, as bas been shown diagrammatically, that the 
horizontal resistence of the différent points in the surface of a socket 
against corresponding points of the inclosed bail varies according to 
location, so that "at every point upon the socket, except those along 
its middle, there is an excess of contact pressure, varying in propor- 
tion to the distance of such point from the middle, requisite to produce 
a certain amount of horizontal resistence"; but, it being évident that 
the socket may be made strong enough to meet the actual resistence at 
every point of contact, and that the wearing produced by friction be- 
tween the bail and its socket will tend to maintain contact between 
them at the greatest possible number of points, it is not perceived that 
the proposition is of more than theoretical import. Besides, it does 
not apply to the bail and socket alone, since, under the law of the 
lever, there is an obvions and necessary inequality of pressure at the 
varions points of contact along the line of the taper bearing. 

Again, it is not true, as asserted by counsel, that it is "one of the dis- 
tinguishing, features of the tapered œounting that it is, of necessity, 
completely and geometrically adapted and flxed for some one given 
degree of gyration." Of course, there cannot be contact between a 
tapering journal and its bearing from the bottom to the top of the taper 
except on a partiçular degree of gyration, and any maladjustment of 
the angle would resuit in primary contact of the journal only with the 
lower or with the upper edge of the bearing; but, on that supposi- 
tion, the instant friction has commenced, a line contact like that of the 
patent must begin to form, and with the continued effeet of friction the 
line of contact must increase in length gradually, but with less rapid- 
ity as it becomes longer ; and there is consequently no ground for the 
expressed belief of counsel "that the mounting would be utterly im- 
practical without the line contact." Moreover, it is easy to see that 
instead of a vertical cylinder an efficient bearing for a tapering journal 
might be found in a cap pièce with a circular opening presenting a 
convex surface for contact with the journal; and in such a bearing 
the journal itself, instead of being tapered, might be either straight, or 
flaring or convex. That the tapered mounting is adapted to resist 
pressure only in the single direction opposite the gyrated position of 
the shaft is true only when the contact is on a line extending from the 
bottom to the top of the taper; and while it is évident that the tapered 
journal can be moved downward, and, if suitably constructed, upward, 
in its bearing, it is obvions that a bail head, though not capable of 
vertical movement with respect to its inclosing socket, may, with its 
shaft, be made movable vertically by mounting the socket in a cap or 
head pièce capable of vertical adjustment, which, it hardly need be 
said, could be doue consistently with the requisite strength and flrm- 
ness of parts, since the chief strain upon the journal and its bearing is 
in latéral, and not in vertical. Unes. That the baU and socket mount- 
ing need not be made in sections has already been pointed out, and in 
one so constructed, according to any of the forms suggested, a remov- 
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able lining might be used, wHcb,, like the lining for the taper bearing 
of tiepatent, could readily be lifted out, and a new one inserted in its 
place, without unbolting and lifting off the whole upper portion of the 
machine, for which, it is said, a chain and tackle and derrick would 
be needed. 

The angle of the straight line of a tapered journal with the axis of 
the shaft, and the superficial Unes of a sphère or hémisphère, or of a 
bail and socket, varying as they do with changing spherical diameters, 
may be rbultiplied indeflnitely, and so the other conical sections, be- 
tween the straight line and the circle, the hyperbola, the parabola, and 
the ellipse, afford an infinité variety of curves, each mathematically 
différent from the other, in conformity to which, theoretically at least, 
bearings resembling those found in the art might be constructed. 
The practical impossibility of producing bearings with différences so 
inflnitesinial, though still capable of clear mathematical statement, is 
manifest, but in that fact is a réfutation of the argument pressed upon 
us at the hearing and reproduced in print, drawn from mathematical 
distinctions not shown to be of more than theoretical signiflcance. In 
Caverly's Admr. v. Deere & Co., 24 U, S. App. 617, 13 C. C. A. 452, and 
66 Fed. 305, where thç patentability of a machine with knives set at a 
particular angle was in question, it was said that: 

"It is, of course, true that certain geometrlcal propositions are applicable to 
knives In such a machine standing at an angle of 45 degrees which would not 
be applicable if the angle were différent, and, conversely, If the angle were dif- 
férent, the geometrlcal propositions Incident thereto would not be applicable to 
knives incUned at the flrst named angle; but patentability does not follow in 
the one Instance more than in the other." 

See, also, Western Electric Co. v. Standard Electric Co., 84 Fed. 654. 

A practical and proper view of the case, as we see it, admits of but 
one conclusion. In mechanics, the tapering journal and bearing are 
as old as the first hub which was shaped to receive a tapering axle, and 
since, practically, an axle cannot be quite as large as the opening in 
the hub the contact between the two must be, theoretically, on a line 
continuons from one end to the other of the opening of the hub, if 
the taper of the hub and axle both be made continuons and unif orm 
The pressure will, of course, be on the underside of the axle, except thaï 
when the vehicle is in motion up and down hill, or over uneven sur- 
faces, the line of contact may be pulled forward or pushed backward 
some dègrees; but, notwithstanding thèse and other différences which 
might be suggested, the fact remains that in a hub and axle is a com- 
plète illustration of a tapering journal in combination with a suitable 
bearing. Other familiar illustrations might be suggested, but it is not 
necessary to go beyond the proofs in the record. The tapering journal 
of the Jennings device, though unaccompanied with a eut or descrip- 
tion of its bearing, necessarUy impliea, and would suggest to the mind 
of the mechanic, a suitable bearing, consisting of an opening in a cap or 
headpiece, either cylindrical or cone-shaped, or with cuin^ed sides, and 
there could be no invention in seleeting one or another known form 
of opening. tThat that device is not a stone crusher, or that its shaft 
or spindle does not gyrate, is not important, since journal bearings, 
wherever found, are in tbe art to which this patent pertains, and are 
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necessarily to be conside;red in determining its, çpope or validity. If, 
however, the investigation were limitéd to the oëarings shown in the 
earlier stone crusûets wMch hâve gyrating shafts, the anticipation is 
not less complète. It is no objection to the significance of the Pearce 
or Wood macliine that the gyrating end is uppermost and the journal 
bearing below; and whatever donbt, in view of the conflicting tèsti- 
mony of the experts, there may be concerning the bearings in the ma- 
chines of Pearce, „Yamey, Klinkerman, and others, the drawings and 
spécification of the Wood machine, concerning which the experts hâve 
not spoken, necessarily imply a tapering journal substantially like that 
in question. It is true, the drawings do not disclose the exact form of 
the lower end of the shaft, but the spécification says that the bottom 
of the structure on the inside, is fumished "with a hole or pin (d) in the 
center, on which or through which is stepped the bottom of the shaft," 
and, the shaft being a gyrating one, the bearing, as any compétent 
mechanic could not fail to see, must be a hole iato which the end of the 
shaft should fit, or a pin which should fit into a hole in the end of 
the shaft, with such freedom ia either case as not to interfère with gyra- 
tion. Even if there were no évidence of such bearings in the prior art, 
the form of the claim, which is for a combination, is équivalent to an 
admission pf their existence, and that admission is emphasized by the 
proof qoijtfiined in the file wrapper, the substance of which is stated 
in thp opinion of the court in the :Fifth circuit, and need not be re- 
heàrsed hère. We flnd in the patent nothing which is not clearly in 
the prior art except the requiremept, which, to say the least, is not 
clearly côvered by the claim, that ohly a portion of the tapering journal 
shall stand parallel and in .contact with the vertical surface of the bear- 
ing from the bottom to the top of the taper during the gyration of the 
shaft But, the tapering shaft and cylindrical bearing being old in 
fact, as well as by implied admission, the desirability and practicabil- 
ity of producing the continuons line of contact in the bearing were alike 
obvious, and cannot be deemed to hâve involved invention. Between 
a tapering journal and a cylindrical bearing more than a single line 
of contafit is impossible, and when the shaft is a gyrating one such con- 
tact can be produced only by a particular and exact adjustment, rela- 
tively, of the degree of taper in the journal and the angle of gyration. 
To effect that adjustment, it is évident, coiild never hâve required more 
than mechanical skill. Whatever may hâve been the reasons for the 
ose of the bail and socket bearing in the earlier stone crushers with 
gyrating shafts, it is manifest that the straight and tapering forma of 
bearings are the more simple, and therefore were probably first in use, 
and that the change in stone crushers from the bail head to the tapered 
cOne was a feturn from the complex to the simpler form. The decree 
in so far as it déclares the claim in question valid, and to hâve been 
infringed, ia reversed, and the cause remanded, with direction that the 
biU be dismissed. 
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BAnMRMAN V. SANFORD. 
(Circuit Court, S. D. New York. June 5, 1807.) 

1. Patents— Anticipation. 

A patent cannot operate as an anticipation of a later patent when it is 
shown that the Invention of the latter was perfected prior to the Issuance of 
the former. 

2, Samh— Invention. 

Merely changlng the connection of the hand pièce In a magazine flrearm 
from a swinging to a piston breech is merely putting the hand pièce and 
means of connection to a new use in the same place, and Is not patentable 
there separately from the parts connected with. 
8. Same — Magazine Firbakms. 

The Ptoper patent, No. 316,401, for a magazine flrearm havlng an actùating 
hand pièce beneath the barrel, and connected with a piàton breech for remov- 
ing exploded shdls, and inserting cartrldges, without taking the gun from 
the shoulder, held Invalid, because of prior use. 

This was a suit in equity by Francis Bannerthan against Philip 
G. Sanford for alleged infringement of a patent. 

Cliarles G. Coe, for plaintifE. 

Cliarles R. Ingersoll and George D. Seymour, for défendant. 

WHEELEK, District Judge. This suit hangs upon patent No. 
316,401, dated April 1, 1885, and granted to Sylvester H. Eoper, for 
a magazine flrearm, having an actùating hand pièce beneath the 
barrel, and connected with a piston breech, for removing exploded 
shells, and inserting cartridges, without taking the gun from the 
shoulder. The claims in question are : 

(1) In a magazine flrearm, a piston breech suitâbly connected to and In com- 
blnation with an actùating sliding handle situated forward of the receiver, and 
serving as a means for supportlng the barrel, and provided with a path of recipro- 
catlon in a Une parallel with the axial Une of the barrel. 

(2) In a magazine flrearm, the combination of a piston breech, a supporting 
handle forward of the receiver, and movable in the direction of the length of 
the barrel, means cotineeting the handle and piston breech, and means whereby 
the piston breech will be held in position durlng firing, substantially as specifled. 

(3) In a magazine flrearm, the combination of a piston breech, a supporting 
handle forward of the receiver, and means Connecting the piston breech and 
supporting handle, so that, when the supporting handle is used, the piston breech 
will be moved in the same direction, substantially as specifled. 

(4) In a magazine flrearm, the combination of a piston breech, a supporting 
handle forward of the receiver movable In the direction of the length of the 
barrel, and means whereby, when the said supporting handle is moved back 
and forth, motion will be transmitted to the piston breech, so as to cause the 
latter to move back and forth, substantially as specifled. 

(5) In a magazine flrearm, the combination, with a barrel and a tubular maga- 
zine, of a piston breech, a device whereby the passage of a eartridge from a 
point opposite the magazine to a point opposite the barrel will be effected, and 
a supporting handle forward of the receiver adapted to move in the direction 
of the length of the barrel to operate the piston breech, and to operate the device 
whereby the passage of a eartridge from the magazine to a point opposite the 
barrel is effected, substantially as specifled. 

(8) In a magazine flrearm, the combination, with a barrel and magazine, of 
a piston breech, a supporting handle situated forward of the receiver, for recipro- 
cating the piston breech in the direction of the length of the barrel, and a device 
operated by the piston breech, and serving to cause the passage of a eartridge 
from a point opposite the magazme to a point opposite the barrel, substantially 
as specifled. 
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There are other claims for particular pièces of mechanism used 
in moving the cartridges. 

The défendant sets up prior knowledge of, and use by, among 
others, Christopher M. Spencer; and, among others, patent No. 255,- 
894, dated April 4, 1882, and granted to Christoplier M. Spencer and 
Sylvester H. Koper, for a magazine flrearm having an actuating hand 
pièce beneath the barrel, and connected witb a swinging breech, for 
removing exploded shells and inserting cartridges, without talîing 
the gun from the shoulder. The proofs show clearly that Koper 
made a gun according to his patent early in 1882, before the Spencer 
and Koper patent, and also that Spencer and Koper invented the 
gun of their patent before Koper did that of his. So, the Spencer 
and Koper patent, as such, can, as argued, bave no effect upon the 
validity of this Koper patent; but the prior knowledge and use of 
Spencer and Koper may defeat so much of this patent as is for what 
was in that. James v. Campbell, 104 U. S. 356. While the patent 
covers thèse other new mechanisms, thèse claims cover only the 
actuating hand pièce connected, by means undescribed, with the 
piston breech, which was a well-known part of such a gun in dif- 
férent forms. The Spencer and Koper gun had precisely such a 
hand pièce connected by means described with a swinging breech, 
which was also a well-known part of such a gun, also in différent 
forms. The différence between the Spencer and Koper gun and the 
Koper gun seems for présent purposes to be that in the former the 
means for Connecting the actuating hand pièce with the breech are 
described, and in the latter not; and in the form of the mechanism 
of the breeches with which the actuating hand pièce is connected. 
So far as thèse claims go, the hand pièce and Connecting means 
operate in precisely the same way with one form of breech as with 
the other, and produce the same resuit in capacity for being flred 
without being taken from the shoulder; the différence in the opér- 
ation of the guns being wholly in the mechanism of the différent 
breeches which is not covered by, but is outside of, thèse claims. 
In this view, the Spencer and Koper invention seems to anticipate 
thèse claims as they stand by themselves. Wright v. Yuengling, 
155 U. S. 47, 15 Sup. Ct. 1. If not, changing the connection of the 
hand pièce from a swinging to a piston breecli, without more, would 
seem to be merely putting the hand pièce and means of connection 
to a new use in the same place, which would not be patentable 
there separately from the parts connected with. Bill dismissed. 
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(Circuit Court, D. New Jersey. February 15, 1898.) 

Patents — Anticipatiok — Processes. 

A patent for a process of producing Imitation onyx from pyroxylln eom- 
pounds is not anticipated by prior processes for producing from the same 
compounds imitations of veined ivory, mottled amber, tortoise siiell, etc.; It 
appearing tliat an imitation of onyx had long been desired, but never before 
obtained. 

85 F.— 29 



450 . 85 ï-BDER^; RBÇORTBR. 

2; .SAMn.i, •,■ ■ , . > ., • ■. 

The Stevens & Harrisbn patent, No. 546;860. for the prodîietion of Imita- 
tion onyx from pyroxylin compounds, and the Thurber & Sehaefer^ patent, 
No. '542;452, for an Impro veinent In celluloïd articles, and the ptocess of 
ïnanufàcturing the same, construed, anà held not anticlpated, valld, and in- 
fringed. 

Thip was a suit in equity by the Celluloid Company against the 
Arlington Manufacturing Company for alleged infringement of cer- 
tain patents. 

J. E, Hindon Hyde, for complainant 
John K. Bennett, for défendant. 

ACHESON, Circuit Judge. The bill charges the défendant with 
infringement of two letters patent, of which the complainant is as- 
signée, namely, letters patent No. 546,360, dated September 17, 1895, 
granted to John H. Steyens and Edwin D. Harrison, assignors to the 
complainant, for the "production of imitation onyx from pyroxylin 
compounds," and letters patent No. 542,452, dated July 9, 1895, 
granted to Charles H. Thurber and Christian W. Schaefer, assignors 
to the complainant, for an "improvement in celluloid articles, and in 
the process of manufacturing the same." The défense most relied 
on is lack of invention. In support of this branch of the défense a 
number of prior patents hâve been introduced. Not one of them, 
however, relates to the production of imitation onyx, or to the manu- 
facture of the articles described in patent No. 542,452. None of 
them, then, can be said to anticipate either of the patents in suit. 
It is true, as appears from some of thèse earlier patents and other- 
wise, that the production from pyroxylin compounds of imitations of 
natural substances, such as veined ivory, mottled amber, tortoise shell, 
etc., was older than the invention hère involved. But artiûcial onyx, 
in a pyroxylin composition, although long desired, had never been 
produced before the invention of Stevens & Harrison. They were 
the first to produce a pyroxylin imitation of onyx. Their patent de- 
scribes a method, consisting of several successive steps, for the manu- 
facture from pyroxylin compounds of imitation onyx, exhibiting the 
stratified, cloudlike markings of pale tints, with the strong yellow or 
brown color breaking through in a direction opposed to the trend of 
the lighter strata. The claims are for the described method or pro- 
cess, and for the product. The product, as already intimated, is 
entirely new, and is undoubtedly useful. The described and claimed 
method seems to me to be also new. I do not find that the particular 
method described in the Stevens & Harrison patent had ever been 
previously used in the treatment of pyroxylin compounds, or other- 
wise. There is no évidence to show that the method is not new. 
The prior practice set forth in Prance's application is not the method 
described by Stevens & Harrison. Nor is the product of thèse two 
metJiods the same. The France method produces imitation agate, 
but it will not produce imitation onyx. Neither will the Stevens & 
Harrison method produce imitation agate. There is an essential 
différence both in the methods and the products. The grant of the 
Stevens & Harrison patent is prima facie évidence of invention. 
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Lehnbeuter v. Holthaus, 105 U. S. 94. The presumption of patenta- 
bility thus arising has not been rebutted hère by any évidence. 

This last observation is equally applicable to the patent to Thurber 
& Schaefer, No. 542,452. The novelty of the process of manufacture 
described and claimed in and by that patent has not been impeached. 
The blanks eut of which the défendant made the Huyler baskets were 
not provided with the irregular edge required by this patent. There- 
fore thèse baskets did not anticipate the invention, and are not within 
the claims of the patent. The défendant, then, is at liberty to con- 
tinue the manufacture of those baskets. This patent is for the spé- 
cifie kind of articles, and for the particular process of manufacture, 
therein mentioned and described. Within its limited scope, I do not 
see why the patent should not be sustained. There is hère no évi- 
dence whatever to overthrow the presumption of patentability which 
the patent itseU raises. 

There is ample évidence of infringement by the défendant of both 
the patents in suit. The testimony of the complainant's witnesses, 
I think, makes out a clear prima facie case of infringement of each 
of the patents. Upon this branch of the case the défendant offered 
no évidence. If the defendant's methods or processes were différ- 
ent from those of the patents, it was an easy thing to shov? the fact. 
But there is not even a sworn déniai of infringement. Let a decree 
be drawn in favor of the complainant, in accordance with the views ex- 
pressed in the f oregoing opinion. 
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(Circuit Court, S. D. New York. December 29, 1897.) 

L Patents— Limitation of Claims. 

The patent law is not Intended to secure a monopoly of ail the natural 
developments of ai gênerai principle to the person who happens to make some 
spécial construction embodying it a few weelis in advance of others, when it 
appears that such improvements were certain to be made in a short timg. 

2. Infringement — BictclE Tires. 

A patent which is clearly for a cushlon tire having a tube filled with air 
or a roll of sponge rubber, merely to support and Increase the activity of the 
tire, is aot infringed by a tire having an inner tube completely encircied by 
an outer sheath to which is attached flanges, which are pressed into recesses 
formed by the flanges of the rim, so that when the tire is inflated they are 
securely locked in position and hold the tire firmly in place. 

8. Samb. 

The Bartlett patents, reissue No. 11,216 (original No. 448,703) and original 
No. 466,532, both for improvements in bicycle tires, if valid at ail, are not 
entitled to a broad construction; and, being limited to the actual hivention, 
hdd, that they were not infringed. 

This was a suit in equity by the North British Rubber Company 
against Jandorf and otherg for alleged infringement of certain pat- 
ents for improvement in bicycle tires. 

Frederick H. Betts and Edwin H. Brown, for complainant 
OfSeld, Towle & Linthicum, for défendants. 
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TOWNSEND, District Judge. This is a suit cliarging infringe- 
ment of claims 1, 2, and 4 of reissue patent No. 11,216, dâted Decem- 
ber 29, 1891, and daims 1 and 2, being ail the claims, of patent No. 
466,832, dated January 5, 1892, bôth of said- patents having been 
issued to William E. Bartlett for improvements in bicycle tires. 
The défendants are purchasers from the Gormully & Jeffery Manu- 
facturing Company, of Chicago, which has assumed the défense of this 
action. 
Said claims are as follows: 

Patent No. 11,216. 

"(1) A wheel having a vulcanlzed Indla rubber tîre of cyllndrleal form when 
free, and without joint af ter vulcanization, and held upon the wheel In a f orm 
trough-like in Section, and there retained by inwardly inclhied flanges upon the 
wheel. 

"(2) A wheel having a rim formed with Inwardly inclined flanges, and a vul- 
canized India rubber tire without joint formed from a cylinder of rubber bent 
and held upon the wheel In a trough-like form." 

"(4) A Wheel rim provided with outwardly convergent slde flanges, an annular 
Inflatable tube seated in said wheel rim, and a rubber tire of arched form m 
cross section, and embracing the convex portion of said annular tube, and hav- 
tog Its edges inclosed between said flanges and the opposite sides of said annular 
tube, respectively, substantially as shown and described." 

Patent No. 466,532. 

"(1) The combination, as herein set forth, of a wheel Mm provided with an 
exterior groove and with convergent slde flanges, an annular tube of flexible 
material seated In the said groove, an annular U-shaped rubber tire surround- 
ing and embracing the convex portion of said tube, with its edges adapted to be 
seated in the undercut recesses afforded by the said inwardly converging side 
flanges, and reinf orcing ribs for insuring the close confinement of the inclosed 
edges of the tire in the said recesses by the inflation of the said tube. 

"(2) The combination, as and for the puyposes herein set forth, of the wheeî 
rim. A, provided with the Inwardly converging side flanges, a and ai, the annular 
tube, B, and the annular tire, 0, constructed with the intégral reinforcing ribs, 
Cl, and 02." ■ ^ 

Défendants deny infringement of any of said claims, and deny 
complainaht's right to bring suit on either of thèse patents at the 
time of the commencement of the action. They contend that the 
fourth claim of reissue patent No. 11,216 is invalid because of an- 
ticipation, and because the invention claimed therein is not in any 
•way indicated or attempted to be secured in the original patent. 
They further contend that patent No. 466,532 is anticipated, and does 
not disclose any invention in addition to that con'tained in patent 
No. 11,216. 

The application for the original patent. No. 448,793, of which No. 
11,216 is the reissue, was flled November 18, 1890. The invention 
there described was a wheel with flanges on the rim, converging in- 
wardly, and a cushion tire, consisting of a flat endless band of India 
rubber broader than the space between the base of the wheel rim, 
adapted to be secured within the converging flanges by bending the 
edges together and placing them there, the elastic force of the rub- 
ber being sufiflcient to hold the edges of the band firmly against the 
flanges of the wheel, and the pressure upon that part of the band 
which at aay time touched the ground while in motion increasing 
the pressure against the flanges at that point, and thus holding the 
tire ail the more securely. 
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Ail of Bartlett's original claims were at first rejected in thé patent 
oface. In a letter to the oflSce he then defined bis position as fol- 
lows: 

"The leading feature of this Invention is that the India rubber tire forms an 
arch which Is prevented from flattening under pressure of the load simply by 
the support afCorded it by a trough-lilie felly, agalnst the sldes of which the arch 
abuts. The sectioual form of the tire is rectangular, and that of the felly is 
trough-like, with inwardly inclined sldes. The tire is sprung into place as is 
shown in Fig. 5. It wlll be seen that the pressure of the load of the wheel gives 
rise to an outward thrust exerted by the edges of the tire agalnst the side, or 
inwardly inclined edges, of the trough-Uke felly. This is an essential feature." 

Figs. 7 and 8 of the original drawings show means for supporting 
this tire, one by a roU of sponge rubber, and one by a tube to be 
filled with compressed air. It was stated in the patent that such 
supports might be used, and that in such case the rubber band might 
be made thinner. 

In the history of the art of rubber bicycle tires three distinct types 
hâve successively been developed, known, respectively, as the "solid," 
"cushion," and "pneumatic" tire. The narrow surface of the solid 
tire slightly relieved the shocks encountered in practical use. The 
cushion tire was hoUowed out in its center, and for this reason 
afforded a much more elastic support to the rider. The advantages 
derived from each of thèse constructions were due to the resiliency 
of the rubber tire itself. The pneumatic tire, although it is con- 
structed, in part at least, of rubber, and although it présents to a 
marked degree the feature of resiliency, dépends therefor not upon the 
resiliency of rubber, but upon the resiliency of the air with which it 
is inflated. In fact, the ordinary external covering of rubber and 
cloth is practieally devoid of resiliency, and the elasticity of the rub- 
ber is only incidentally made available in connection with the ca- 
pacity of the rubber to retain the highly-compressed air, which air 
by its activity furnishes the highest degree of resiliency. It is 
important to bear in mind this well-recognized distinction, because 
it lies at the foundation of the issues herein involved. 

This patent was clearly for a cushion tire, the tube filled with air 
or a roll of sponge rubber being intended merelv to support and in- 
crease the activity of said rubber cushion tire, which was the prin- 
cipal feature. In his English patent. No. 16,348, for substantially 
the same invention, the provisional spécification of which was flled 
October 14, 1890, and the complète sx)ecification flled July 13, 1891, 
and allowed August 15, 1891, there is no mention of any such sup- 
ports for the rubber band or tire, and no indication of them in the 
drawings. The application for the reissue was filed October 22. 
1891. The application for No. 466,532 was flled September 26, 189l'. 
So far as the rim of the wheel and the flanges and the shape of the 
rubber tire are concerned, the drawings do not differ substantially 
from those in the original application, the drawings of the rubber 
tire in No. 466,532 being perhaps slightly thinner than in the other 
drawings. The inflatable tube, however, as shown in thèse drawings 
of the reissue, completely fills the space between the rubber tire and 
the trough of the wheel, and touches, or very nearly touches, the 
whole of the inner edge of the rubber tire, as it did not in the orig- 
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inal pateiat. In patent No. 466,532 the fanges are a little more con- 
vergent than in the former tire, whicli enables ribs or reinforcers to 
be added to the rubber tire, so that the edges of the rubber tire would 
seem to be held a little more firmly, and the inflatable tube every- 
where tpiiches the rubber tire. Défendants' wheel has a shallow 
flattened rim, thus differing from complainant's wheel, in which the 
trough of the wheel is comparatively deep. The rim of défendants' 
wheel is provided with latéral flanges, which converge inwardly and 
downwardly towards the axis of the wheel, thus f orming two narrow 
recesses. The tire consists of an inner tube completely encircled 
and incjosed by the outer sheath. Attached to this outer sheath 
are two beads or flanges, which are pressed into the recesses formed 
by the flanges of the rim and fill substantially the whole of thèse 
recesses. When the tube is deflated, thèse beads or flanges of the 
outer sheath may be taken out one by one, but they cannot be taken 
out by pulling both together; and when the tube is inflated, and the 
space over them covered, they are securely locked in position, and 
the outer sheath covering the tube, being filled, is held and locked 
firmly in place. By the inflation of the tube, the tire, taken as a 
whole, is also contraCted longitudinally, so as to bind the wheel 
more tightly. I am satisfled that the invention which complainant 
insists is secured by the reissue. No. 11,216, is not described or indi- 
cated in the original patent. No. 448,793. 

There is nothing in the spécification, claims, or drawings of the 
original patent indicating that the patentée proposed to use the rub- 
ber tube or the roll of rubber sponge as a means Of holding the 
cushion tire in place. If there was anything in the original applica- 
tion to indicate such a function, it was found only in the two claims 
wbich were rejected by the patent office and were canceled. It is 
unnecessary to décide whether there is any invention in the original 
patent. No. 448,793, or the reissue, No. 11,216, or in the claims of 
the second patent, No. 466,532, because, under the state of the art 
as shown in this case, said patents cannot hâve the broad scope 
claimed for them, and when restricted to Bartlett's actual prior in- 
vention, if any, they are not infringed. Défendants' device seems 
much more like the structures of the former Jeffery patents than that 
of the Bartlett patents, and I think défendants' construction much 
more likely to hâve been suggested by examination of the Jeffery 
patents than of the Bartlett patents. In order to hold défendants' 
construction to be an infringement upon complainant's patents, it 
would be necessary to hold that complainant had invented and pat- 
ented the principle of attaching a pneumatic tire to a wheel by nro- 
viding beads, flanges, or attachments to the outer sheath, fitted 
into recesses in the rim of the wheel, and locked fast there by inflat- 
ing the pneumatic tube. This he has not done, and there is no indi- 
cation that he had any such idea in his mind at the tâme of any 
of his applications for thè patents in question, nor is there any sug- 
gestion therein of any method by which such a resuit might be ac- 
complished. It is agreed that pneumatic tires were used to only a 
slight extent in the fall of 1890, were but little known before that, 
and did tfot come into considérable practical use until later. In 
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every new maûufacture many improvements are naturally suggested 
and made f rom time to time as a ina:tter of course. The patent law 
is not intended to secure a monopoly of ail tbe natural develop- 
ments of a gênerai principle to the one who happens to make some 
spécial construction embodying it a f ew weeks in advance of others, 
when it appears that such improvements were certain to be made 
in a sliort time. Before the âling of the application for complain- 
ant's patent No. 466,532, dated September 26, 1891, and before the 
ûling of his application for reissue patent No. 11,216, dated Decem- 
ber 26, 1891, there were flied in the patent offices of England and of 
the United States the following applications, showing devices for 
attaching a pneumatic tire, consisting of a rubber tire surrounded 
by an outer sheath, to a rim by means of attachments made fast to 
the outer sheath and locked by inflation of the pneumatic tube. 

In patent No. 454,115, application flled March 26, 1891, to Thomas 
B. Jeflery, hooks attached to an outer sheath were made to fit into 
recesses formed by bending the flanges of the rim of the wheel 
outwardly and around. In patent No. 466,565, application flled June 
11, 1891, to T. B. Jeffery, the tire was also fastened by hooks at- 
tached to the outer sheath. Jeffery patent No. 466,789, application 
flled July 27, 1891, bas beads or spurs projecting from the outer 
sheath, which fit into recesses formed by bending over inwardly the 
flanges of the wheel, so as to interlock when the tube is inflated. In 
patent to William Golding, No. 493,160, application flled October 
6, 1891, and patented in England, December 8, 1890, the edges of 
the rim of the wheel are bent around and brought within a short 
distance of each other, leaving the exterior of the wheel nearly flat, 
with reeesses below the flanges, and latéral projections on the tire 
are forced into thèse reeesses and the tire inflated. In Wilson's 
British patent No. 12,974, of 1890, provisional spécification flled Au- 
gust 19, 1890, complète spécification flled May 19, 1891, appear ail 
the forms of the patents sued on, and in addition a pneumatic tube, 
most of which is outside the rim of the wheel, nearly surrounded by 
an outer sheath having flanges locked in recesses formed by bend- 
ing in the flanges of the rim of the wheel. In Kesterton's English 
patent, provisional spécification, flled September 27, 1890, complète 
spécification flled June 23, 1891, there is a tube chargea with air and 
a jacket surrounding the tube with ribs or flanges pressed into the 
trough or recess formed by bringing the flanges of the rim around 
and near together. I do not think the devices in any of thèse appli- 
cations are sufflciently like complainant's construction to raise a 
presumption that they were suggested by it, even though the appli- 
cants may be presumed to hâve obtained any information of it. 
When so many applications covering the same gênerai principles 
are in thèse two patent offices at the same time, it furnishes persua- 
sive évidence that in the then state of the art the discovery that 
tires might be so fastened would not be of such a eharacter that 
one who has formulated it a few days or weeks in advance of others 
(as Bartlett did not) should be allowed to levy tribute for 17 years 
upon the millions using tires of this kind. It should also be noted 
that solid tires of a construction similar to défendants', the flanges 
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of the wheel being bent over so as to lock in attachments to the 
tire, had been patented and were well known before the alleged in- 
vention of Bartlett. 

Complainant bas pressed upon the attention of the court the déci- 
sion in the suprême court of judicature, court of appeal, Great Brit- 
ain, in the case of the North British Eubber Company and another 
against the Gormully & Jeflfery Manufacturing Company, that case 
being a contest on the English patent No. 16,783, of 1890, before re- 
ferred to, between the real parties in the présent case. The bigh 
character of that court commands the most careful and respectful 
considération of its opinion. I am unable, however, on the évidence 
before me, to agrée with the conclusions there reached. The court 
says: 

"It Is establlshed beyond question that the patentée, Mr. Bartlett, by the in- 
vention which he patented in July, 1891, took an entirely new departure from 
anything which had gone before as regards both the method and the means for 
afflxing a pneumatic rubber tire to a circular wheel. That Mr. Bartlett's inven- 
tion is the good subjeet-matter of a patent and of great utility cannot be doubted, 
and, indeed, this is not really In contest before us." 

The utility of his United States patent was certainly strongly con- 
tested in this court, and the évidence does not seem to be in any way 
contradictory. It was hère testifled that the tire was easy to re- 
move, tough, and had great wearing qualities. There was no évi- 
dence that it afforded the advantages of pneumatic tires. There 
was no évidence as to how extensively it was used in England. The 
sales in this country appear to hâve been made by the Eemington 
Arms Company, who made a contract with the complainant, dated 
October 21, 1893, by which they were given an exclusive license un- 
der the Bartlett patents to the close of 1894, with a right to an ex- 
tension for three years more upon the same terms, tbe Eemington 
Arms Company agreeing to pay license fées, prior to the expiration 
of 1894, on 3,000 pairs of tires. The Eemington Arms Company 
sold during the year 1894 683 pairs of tires, and refused to renew the 
contract, if required to take any stipulated number. It was re- 
newed for 1895 without any such stipulation, and during said year 
the Eemington Arms Company sold 150 pairs of tires. They were 
afterwards sued for the royalty on the balance of the 3,000 not sold 
in 1894, and judgment was obtained against them. During the year 
1896 the Eemington Arms Company sold about 15,000 bicycles, and 
are likely to increase that amount in 1897, but they hâve sold no 
Bartlett tires. I find no évidence of any other sales of Bartlett tires. 
Having examined the English patent on which the décision in North 
British Eubber Co. v. Gormully & Jeiïery Manufacturing Company was 
based, I fail to flnd in it any statement of invention broad enough to 
cover défendants' construction. The complète statement of the pro- 
visional spécification is as foUows: 

"This invention relates to tires which consist of a flat endless band of Indi» 
rubber wider than the dovetailed groove into which it is inserted, so that it 
assumes an arched form when in place. I Introduce between the arched outside 
tire and the circular bottom of the métal rim a tube constructed of clo.th and 
India rubber provided with a braneh for fllling it with eompressed air. By this 
arrangement the outer band tire may be reduced in thicliness, and, while assist- 
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Ing ta sustainîng the pressure (from welght) on the outer band, the latéral pressure 
of the Inside air tube will press Its edges tightly against the dovetaUed flanges 
of the métal rim, and thus be effective in holding it more flrmly against the 
flanges of the métal rim at the momentarily bearing part of the tire. It will be 
obvions that one advantage of this arrangement is tnat successive outside bands 
or tires can be renewed from time to time vi^ithout the necessity of wastlng 
the tubular air chamber between it and the métal rim, and thus greater economy 
will be attainable. It will be generally most con veulent to hâve the filling cube 
of the tubular air chamber projecting from the surface of the tubular air chamber 
resting on the métal rim, in which a hole Is bored throngh which to pass the 
fiUing-tube." 

The only change in the wording of the complète spécification as 
finally acceptée! is the substitution of "thus be effective in holding 
it more firmly" instead of "assists in holding it more flrmly." Ap- 
parently the only use of the air tube in holding the rubber tire 
against the dovetail flanges of the rim, as understood by the inventor, 
is at that part of the tire which is at the instant upon the ground ; 
the idea of this inventor being that the pressure by the tire upon 
the ground will press in the outer rim of the air tube, and thus 
cause the air, tube at that point to press laterally against the rubber 
tire, and hold the tire more flrmly at the point of contact with the 
earth. The statement of invention made to the patent ofBce, above 
referred to, conveys the same idea. î cannot think that the broad 
invention now claimed was then in the mind of the inventor. 

Mr. Betts in his able mémorandum, in which the arguments for the 
complainant are briefly and strongly stated, says: 

"Doubtless, as Is so of ten the case, the attorney and perhaps the applicant 
failed to appreciate the exact nature and true merit of the invention. He had 
perhaps builded better than he knew. It was this ignorance of his which consti- 
tuted and caused his mistalie." 

It is well settled that a patentée is not to be deprived of the beneflt 
of his invention because he may hâve failed to state or recognize 
ail the bénéficiai uses to which it may be put. I do not understand, 
however, that one can be said to hâve made an invention of which he 
is not himself aware. 

On a careful considération of the whole évidence, including that 
as to the time of Bartlett's invention, I am satiéfied that he never 
made the invention as now argued, and I air also satisfied that de- 
fendants' construction is not covered by the claims of the Bartlett 
patents. It is nnnecessary to décide whether the exclusive license 
held by the Remington Arms Company at the commencement of this 
suit divested complainant of the right to bring it Let the com- 
plaint be dismissed. 



FORD et al. v. BANCROFT et al. 

(Circuit Court. D. Massachusetts. February 19, 1898.) 

No. 531. 

1. Patents— OPERATiVENBSs—CoKaTRDCTiON of Claims— Infringbment. 

The Morris patent. No. 401,050, for a machine for inserting diagonal strips 
In fabrics, whiie perhaps not inoperative in the strict sensé of the patent law, 
yet in fact never operated as one driven by power, rapidly and with positive 
tesults. ffeWj therefoie, that it is not entitled to a broad range of équivalents, 
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and' fe;fiiot'MéflngecI, as to fcklms I, 4, and 6; by a machine toade under the 
Banbretft patent; No. 539,406. 

Quèere: Wliether, In any event, tinder the clrcumstances, the remedy, 
If cotfiplainants -wei-è entltled to'one, would not bé at law. 

This was a suit in equity by John 8. Ford and others, composing 
the flrm of Ford, Joiinsoti & Co., against Frahk H. Bancroft and 
others, Compôsing the flrm of Bancroft & Rich, manufacturers of 
machinery for weaying carie, for alleged infringement of letters pat- 
ent, No. 401,050, issued April 9, 1889, to Henry V. Morris, for a 
machine for inserting diagonal strips in fabrics. The daims in- 
volvéd are 1, 4, and 5 of the jpatent in issue. The défendants are 
manufacturing under letters patent No. 539,406, issued to them for 
their own invention. 

Saldwin, Davidson & Wight and George O. Gr. Coale, ifor complain- 
ants. 

Fish, Richardson & Storrow and Guy Cunningham, for défendants. 

PUTNAM, Circuit Judge. The court found this a difiScult case 
to apprehend in ail its aspects, and theréfore eonsidêred it prudent 
to order it reargued, and we are under obligations to the counsel on 
each side for the great assistance they hâve rendered us. The re- 
spondents maintain that, under the clrcumstances of the case, the 
complàinants' Only remedy is at law; but, while wé recognize the 
fact that there is no jurisdiction in equity in patent causes except 
undelp the gênerai rules of equity jurisprudence, yet, as applied to 
that Class, thèse rules hâve so many phases that, in view of our con- 
clusions on the question of infringement, we do not deem it neçes- 
sary to attempt to détermines this question. Thç respondents claim 
that complainajits' machine is professedly autoniatic, while thëirs 
is not; but the word "autpmatic" sometimes appeals to the imagina- 
tion of the court so effectively thàt we hâve, on thé whole, deemed it 
safer not to leave the case on that single proposition. 

Qn the question of infringemeint, it is maintainèd that complàin- 
ants' device made a marked radical step in the art, and cornes fairly 
within Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299. The 
rule stated in that case, at page 286, 129 U. S., and page 307, 9 Sup. 
et., is as follows: 

"Those cSaims aie not for a resuit or eïEect, Irrespective of the means by which 
the efCéct is accomplished. It is open to a subséquent Inventor to aecomplish 
the samé resuit, If he can, by substantially différent mfeans. The effect of the 
rule before laid down Is merely to require tliat, in determining whether the 
means employed in the Lancaster machine are substantially the same means 
as those employed In the Morley machine, the Morley patent is to receive a 
libéral construction, In view of the fact that he was a pioneer in the construction 
of an automatic button-sewing machine, and that his patent, especially in view 
of the character and terms of the four claims in question, is not to be limited to 
the particular devices or instrumentalltles describèd by him, tiséd in the three 
main éléments of his machine, which; combined together, make it up. This is 
the princlpie applied by this court in Consolidated Safety-Valve Co. t. Crosby 
Steam-Gauge & Valve Co., 113 U. S. 157, 5 Sup. Ct. 513." 

The claims hère in issue are as follows: 

''(1) In a machine for inserting diagonal threads in warp fabrics, the combl- 
nation, substantially as hereinbefore set forth, of the separators for opening a 
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(Slagonal passage In the fabric, means for actuatîng the separators, the needle 
which carries the diagonal thread througll sald passage, and means for actuating 
the needle." ' 

"(4) The comhination, substantially as hereinbefore set forth, of the separators 
for openlng a diagonal passage in the fabric between the warp and weft threads, 
means for actuating the separators, the needle which carries the diagonal thread 
through gaid passage, means for actuating the needle, the feed roilers for carry- 
ing the fabric through the machine, and means for actuating them. 

"(5) The combination, substantially as hereinbefore set forth, of the upper and 
lower dies formed with a longitudinal groove or race, means for raising and 
lowering the upper die relatively to the lower die, the feed roilers for carrying 
the fabric through the dies, the needle, and means for reciprocating the needle in 
the longitudinal groove or race." 

The pith and substance of the central idea of the invention, as 
stated in the spécification, are as f ollows : 

"When the upper die is depressed against the lower die, It séparâtes the threads 
of the fabric which is between them, and opens a passage or way through which 
a diagonal thread may be passed. The waip threads or strips are elevated and 
the weft strips are depressed." 

They are described by the inventor, in his testimony, as follows: 

"It oecurred to me to design a machiné for automatieally înserting diagonal 
threads or strips in a prepared foundation mat to be attached to a chair by a 
spline, as was already done in the case of close mat. I Was aware of the patent 
to Tylander and also to Vieman, both relatlng to thls art, and I coneeived the 
plan of using a straight needle and of opening a path through the foundation 
fabric for said needle, by elevating and depressing the proper strands so that 
the needle might foUow the course to be occupied by the diagonal thread. In 
carrying ont this idea, I constructed a pair or set of separator bars furnlshed 
with separators, or, as I cail them, dies for elevating and depressing the proper 
portions of the mat. The separators so made by me performed very well, but 
I did not at that lime complète the machine, for a lack of opportunity." 

It thus appears that the pith of the invention was the production 
of a continuous channel, or "shed," through which a straight needle 
could be driven with effective speed. Everything else in the pat- 
ent, so far as we are concerned with it, turns about this, is incidental 
to it, and might, perbaps, bave been easily supplied from the prier 
art, so that replacing one form thereof by another would clearly be 
within the rule of équivalents. The complainants point ont a con- 
tinuous channel, and spécifie means for producing it; but, under any 
rule of équivalents, it would not necessarily follow that one did not 
infringe who used other means for producing the channel, or who 
produced the same channel in successive parts, with substantially 
the same ultimate results as though produced simultaneously 
throughout its entire length, as shown in the spécification of the 
patent. A question of infringement does not ordinarily turn merely 
on propositions of that character. On the other hand, it would not 
necessarily follow that there was infringement because complain- 
ants' device was the first to produce à certain useful resuit, and the 
alleged infringer produced substantially the same resuit. In the 
extract we bave given from Machine Go. v. Lancaster, ubi supra, 
it is said that "it is open to a subséquent inventor tO accomplish 
the same resuit, if he can, by substantially différent means." This 
is the same rule laid down in Téléphone Cases, 126 U. S. 533, 8 Sup. 
et. 788. : ' ■ ■ 
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In Machine Co. t. Lancaster, there was not only a radîcally new 
conception, but there was also effected by the inventer a fundamental 
advance in the practical arts. In the case at bar there is no such 
advahce. As we hâve seen from the citation which we hâve made, 
the inventor's conception was an open "shed," through which a 
etraight needle could be driven with rapidity. For this, power was 
the normal means to secure the success contemplated, though it 
may be that certain contrivances for substituting the hand for 
power would be a merely colorable évasion, not permitted by the 
law. This, however, is such an extrême theory that, as the case 
stands, it would be mère trifling to follow it out. The normal ma- 
chine contemplated by the inventer was one driven by power, rap- 
idly and with positive results. This neither he, nor any one claim- 
ing in his right, ever accomplished. While the machine constructed 
under the patent did in fact operate so that, probably, it cannot be 
regarded as a mère "experiment," in the sensé in which that word is 
used in the patent law, yet it never accomplished a practical advance 
in the art. Its theory was in practice abandoned, and the com- 
plainants, while pursuing the art to which it relates, use, admittedly, 
machines govemed by différent principles. A subséquent designer 
who, for the sake of securing practical results, was willing to sacri- 
fice in part the speed expected from the use of a straight needle and 
a continuons shed, and who, omitting their form, if not their sub- 
stance, ingeniously accomplished his purpose, could not justly be 
denied the title of an inventor, though under some circumstances he 
might be held to be only an improver. This is what the respondents 
hâve accomplished; and whether or not they are infringers must 
dépend on the breadth of construction to be given the claims in issue, 
in view of the fact that the invention accomplished no substantial 
advance in the practical arts. 

How much of the expected ease and speed of the complainants' 
device the respOndents hâve sacriflced, and how far the "means" used 
by the latter dilïer in fact from those of the former, may be seen by 
comparing the following extracts from the testimony of complain- 
ants' expert: 

"The prlmary object of the invention of the Morris patent Is to supersede the 
hand method of Insertlng the diagonals into the foundation fabric composed of 
the longitudinal and cross strands, and to provide the necessary mechanism for 
Insertlng tte diagonals. • ♦ • In connection with thèse main or principal 
features, the machine of the Morris patent includes the necessary supporting 
framework, some minor auxiliary devlces, such as devlces for severing the 
diagonals, and, slnce one object of the patentée was to malce a whoUy automatic 
machine, means are set forth for enabling the separators, needle, and feeding 
mechanism to operate automatically. ♦ * • In operatlng défendants' machine, 
the attendant performs the following movements: He first depresses the treadle 
with his foot, thereby depresslng the upper separator or die. Secondly, he grasps 
the handle of the needle carrier with his left hand, pulls the same towards hlm, 
and thereby pulls the needle through the diagonal passage formed through the 
fabric by the conjoint action of the dJes and the cam operatlng upon the pin of 
the lower die to elevate the same. Thirdly, he reaches across the machine, and 
with his right hand threads the end of a diagonal strand through the eye of the 
oeedle. Fourtljly, he pushes the needle-carrier handle with his left hand back- 
warûly until a stop is encountered. Flf thly, he opérâtes the clamp with his 
right hand to clamp the end of the dlagohal strand adjacent to the point of the 
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needle, whlch has just betn laifl into the foundation fabrlc during the backward 
movement of the needle. Sixthly, he releases the stop whlch limits the back- 
ward movement of the needle carrier and slmultaneously pushes the needle 
«arrler eut to its tuU limit of movement, thus withdrawing the end of the strand 
from the eye of the needle. Seventhly, he releases his foot from the treadle, 
whereby the upper die is elevated. Eighthly, he opérâtes the handle which 
actuates the feed roUers so as to advance the foundation fabric one step in posi- 
tion for the insertion of the next diagonal." 

Notwithstanding ail this, complainants might be able to show in- 
fringement if they brought themselyes within Macbine Co. v. Lancas- 
ter, ubi supra. But in tbat case, as we bave already said, the in- 
Tentor made a radical step in advance in the practical arts; in the 
case at bar, he bas not accomplished this. Each is entitled to be 
protected to the extent of what he accomplished, and no more, — 
one to the extent of the practical results, and the other to the es- 
tent of what he speciûcally shows in his patent. This is apparently 
the suggestion found in the opinion of Mr. Justice Brown in Deer- 
ing V. Harvester Works, 155 U, S. 286, 295, 15 Sup. Ct. 118, as fol- 
lows: 

"But In vlew, not only of the prior devices, but of the fact that his hivention 
was of doubtful utility and never went Into practical use, the construction 
claimed would operate rather to the discouragement than the promotion of In- 
ventive talent." 

* 

A similar suggestion was made by Judge Coït in New York Paper- 
Bag Mach. & Mfg. Co. v. Hollingsworth & Whitney Co., 5 C. 0. 
A. 490, 56 Fed. 224, 227. 

But, whatever were the views of Mr. Justice Brown and Judge 
Coït, no broad rule of équivalents can be applied, under the cir- 
cumstances of the case at bar, without carrying the rule to an ab- 
surd extrême, nor without infringing the true purpose of the pat- 
ent statules, as stated by the former. Construing the claims in 
issue in the light of the facts and rules we hâve stated, we do not find 
in the respondents' machine either the complainants' channel, or 
their needle, or the équivalent of either, or anything which performs 
the function of either. That respondents' machine may be so ab- 
normally readjusted as to produce complainants' channel, if it can 
be, would not, in view of the facts that such readjustment was -not 
in the contemplation of its constructer, and that it is foreign to 
the functions of the device, hâve any eflect on the case. The inci- 
dent would be merely an illustration of what ingenuity can accom- 
plish, and would hâve no relation to the practical rules of the pat- 
ent law. The complainants' channel, so important for the rapid 
driving of a straight needle, could flnd no équivalent in respond- 
ents' machine, unless the complainants' patent Includes every form 
of séparation of the warp and weft strands, for the passage of any 
form of needle, by any form of separating device; and, under the 
circumstances to which we hâve referred, the art of weaving, and 
its kindred arts, forbid giving so broad a monopoly to complain- 
ants. As the question involved is purely one of fact, nothing would 
be gained by further elaborating it; and, moreover, as our impres- 
sions hâve come largely from our inspection of the two machines 
lu controversy, it would be impracticable to record détails minutely. 
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The resuit is we are unable to pereeîve that the complainants hâve 
shown that the respondents inf ringe the claims in issue. Let there 
be a decree according to rule 21, dismissing the bill, with costs. 



CAMPBELL V. PBNNSYL VANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. January 25, 18&8.) 

No. 20. 

1. CoLiMsioiî— BoATs MooiiED IN Slip— Insufpicient Fabtenings. 

Tlie owners of a vessel moored in a slip, where she has repeatedly 
grounded at low tlde, are chargeable with knpwledge of tlie condition of the 
bottom, and, if they leave her without a watchman, are bound to secure her 
so tliai any list she may be expected to take in case of an unusually low 
tide will be overcome. If, for want of such fastenings, she breaks loose and 
injures other vessels, her owners will be responsible. 

a Same. 

Owners of a vessel moored in a slip wiUiout a watchman will not be liable 
for injury to other vessels in the slip if, being properly secured, she is cast 
adrift so as to collide with them, by the malicious act of a étranger. 

This is an appeal fpom a decree of the district court, Southern dis- 
trict of New York, in favor of the libelant for damagçs to his canal 
boats Howard Stellar and Tompkins, caused by a collision with re- 
spondent's car float No. 16, which broke away from her moorings, and 
collided with them. The facts sufQciently appear in the opinion. 

Galbraith Ward, for appellant. 
Jas. J. Macklin, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. The two canal boats, with others, were lying 
moored in the slip on the south side of the Erie dock or pier, North 
river, Jersey City. Next below to the southward is the Abbatoir dock, 
and on its north side the car float, not being needed for use, was laid 
up. It was secured with three lines, had been thus laid up some two 
or three weeks, and on the fall of the tide would take bottom, and, the 
bottom being uneven would list towards the Erie dock. At about 1 
p. m. of February 11, 1896, at low water, the float swung across the 
slip, owing to the rendering of her head line from the bow cleat, which 
caused her amidship line to part, the float at that time having a list 
from the dock, and the bottom where she lay being soft, muddy, and 
greasy. The low tide on which this happened was lower than any that 
occurred in the year 1895 or in the year 1896 down to the time of the 
trial, being 3^ feet below mean low water, — due to continuons heavy 
wind from the north and west. The district judge held that défend- 
ants were responsible, and we are inclined to concur in that conclusion. 
The défendants are not liable, as insurers, against ail contingencies 
except the "act of God," as that phrase is generally understood. They 
woûld certainly not be liable for the malicious act of a stranger cast- 
ing the boat adrift, if they had exercised proper care in attending to 
her fastenings. They were bound, however, to exercise such care and 
prudence in securing her as the circumstances required. And the 
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dreiimstances in this case required a very Mgh degree of care. Inas- 
much as she had repeatedly groûnded at low tide, they were chargeable 
with knowledge of tlie condition of the bottom, and, if they chose to 
leave her in that particular place without a watchman were bound to 
secure her so tliat the list she might be expected to take, should there 
be an unusual fall of the tide, would successfully be overcome. It 
would seem from the évidence that the lines were strong enough to 
hold her even on this day, had none of them rendered. To that es- 
tent they fuifllled their obligations. The lines were examined every 
morning by some one of défendant'» servants, and there is évidence 
that on two prior occasion» it was found that the f astenings had been 
tampered with, and the Unes slackened. The employé of défendant 
who was there on the morning of the accident testifled that he found 
the bowline slackened too mnch, that he took in the slack, and fastened 
it to the cleat with a jamb-hitch. He described with great exactness 
the précise way in wMch he made this hitch, and the évidence is con- 
clusive — libelant's witness concurring with defendant's — that, if thua 
fastened, the line could not render. On the other side, there is the 
testimony of a boy of 15 on one of the canal boats that he noticed the 
fastening the day before the accident, and again after defendant's em- 
ployé had left, and that it was not a jamb-hitch but simply three or 
four turns on the cleat. We hâve not had the opportunity of hearing 
thèse conflicting witnesses, and do not feel inclined to disturb the con- 
clusion of the district court. The decree is af&nned, with interest 
and costs. 



In re THH ALLEGHBNY. 

(District Court, D. New Jersey. December 30, 1897.) 

Maeshal'b Febs— Custodt op Vessei. — Patmbnt. 

tfnder Rev. St. § 857, provlding that the fées of officers, except those to be 
paid out of the treasury, shall be recovered in like manner as the fées of 
stàte offlcers for lilse services, a marshal who bas Ineurred large expenses in 
caring for and preserving a vessel in his custody Is entitled to reimburseinent 
thereof ont of the proceeds of her sale in the registry, without awaiting the 
final decree in the cause. 

This was a libel in rem against the steamship Allegheny. The 
case was heard on an application to set aside an order for payment, 
out pf the proceeds in the registry, of the marshaFs costs and ex- 
penses. 

Curtis Tilton, for libelant John L. Mills. 

J. Kearny Rice, for George Pfieffer, Jr. 

Horace L. Cheyney, for petitioners Hardy P. Holt and others. 

James J. Moeblin, for Hibbard Youngs and others. 

A. S. Jackson, for Carroll T. Hobart and others. 

KIRKPATRICK, District Judge. The steamship Allegheny was 
libèled in this court, and such proceedings had that she was sold 
by the marshal under decree on the 22d day of December, 1896. 
The steamer had been badly damaged by collision, in conséquence of 
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which she had sunk, and in sinking been capsized. She bad been 
raised from the bottom of Delaware Bay, and towed to Camden, in 
tbis district, wliere she had with great difiQculty been righted and 
floated. At the time she came into the custody of the marshal 
she was in such a damaged condition that she was with difiQculty 
kept afloat. To prevent her from sinking and capsizing, the marshal 
was obliged to incur, and did incur, an expense which, because of 
the long time the vessel was in his care, amounted to a large sum 
of money. The bill of the marshal's costs and expenses was, after 
the sale, presented to the court for allowance, and it was agreed 
in open court by ail the parties that the same should be paid at 
once, if, upon investigation, it was found that the services charged 
for had been actually rendered, and thè priées for the same were 
fair and reasonable. The matter was referred to the clerk of the 
court to take testimony and report thereon. The clerk, by his re- 
port, finds that the services were rendered, and that the priées char- 
ged were fair and reasonable, and recommends their payment. Thèse 
findings of fact seem to me to be warranted by the évidence. The 
report was conflnned, and the costs as taxed ordered paid to the 
marshal. The application now is to set the order aside as improvi- 
dently entered, upon the ground that no decree can be made for the 
payment of marshal's costs prior to the entering of final decree in 
the cause. By section 857 of the Revised Statutes of the United 
States it is provided "that the fées of oflScers, exeept those which are 
directed to be paid out of the treasury, shall be recovered in like 
manner as the fées of oflQcers of states respectively for like services 
are recovered." For like services in the courts of the state of New 
Jersey, the sheriff would be entitled to his costs and disbursements 
when his service had been completed by a delivery of the property 
to the party who, as purchaser at the sale, was legally entitled to 
it. The sheriff retains his costs out of the proceeds of sale, and 
holds the balance awaiting the decree of the court directing dis- 
tribution. The marshal is obliged to pay the whole proceeds of sale 
into the registry of the court, but the law requiring him to do so 
was not intended to delay him in the recovery of his costs. The 
marshal was the bailee of the property, and responsible for its safe 
delivery to the parties interested, and bound to answer in damages 
for loss sustained through his fault or neglect. Whatever he bas 
necessarily or properly expended for its préservation, he is entitled 
to recover. His claim is a preferred one. Its priority is not dis- 
puted by any one. The money deposited in the registry does not 
bear interest, and tbere does not appear to be any reason why the 
marshal should be compelled to submit to this loss and await a final 
decree in the cause which may be indefinitely postponed, at the whim 
or pleasure of the litigants, before receiving the costs which be bas 
lawfully incurred in preserving the property. The decree bereto- 
fore made will be modifled by striking ont the word "forthwith" 
which précèdes the word "pay" in the direction to the clerk. In 
otber respects it is afflrmed, with directions that it be re-entered as 
of tbis date. 
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MOORE V. TJNITBD STATES. 

(Circuit Court of Appeals, Blghth Circuit. Febniary 14, 1898.) 

No. 895. 

1. JtTKISDICTION OP FEDERAL COUETS— ADMISSION OF TeRRITOKY AS StATE— 

Statcte. 

In 1895 the plaintiff in error was indicted, witli ottiers, in a district court 
of tlie territory of Utali, under section 3 of tlie aet of July 2, 1890 (26 Stat. 
209), wliicli déclares illégal "every * • * combination * • • in 
restraint of trade or commerce in any territory." In January, 1896, Utah was 
admitted as a state, and thereafter the case was transferred to the fédéral 
court for the district of Utah, where, after hearing on demurrer to the In- 
dictm,ent, the plaintiff In error was tried and convicted. Held, on writ of 
error, that neither under the aet of eongress authorizing Utah to form a 
State govemment (28 Stat. 111, 112), nor the constitution of Utah (article 24, 
§ 7), nor by other législation, was jurisdiction conferred upon the fédéral 
court to proceed with the case. 

2. Same. 

Held, further, that the case did not corne within the provisions of Rev. St. 
% 13, regulating the effeet of the repeal of statutes, for the admission of Utah 
as a state did not operate to repeal the aet of July 2, 1890, whicb still 
applies to the territories of the United States. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

R. Harkness, George Sutherland, and Waldemar Van Cott, for 
plaintiff in error. 
J. W. Judd, U. S. Atty., and W. L. Maginnis, Âsst. U. S. Atty. 

Before BREWEE, Circuit Justice, SANBORN, Circuit Judge, and 
BINERj District Judge, 

RINEB, District Judge. November 4, 1895, the plaintiff in error, 
with others, was indicted in the district court within and for the 
Third judicial district of the territory of Utah, Sait Lake county, for 
unlawfully engaging in a combination in restraint of trade and com- 
merce in that territory. The indictment charged that the défend- 
ants therein named, "on the 22d day of October in the year of our 
Lord 1895, in the district and territory aforesaid, and within the 
jurisdiction of this court, did willfuUy and unlawfully engage in a 
combination in restraint of trade and commerce in said territory in 
this: That the said défendant E. L. Carpenter, being then and 
there the agent in Sait Lake City, Sait Lake county, territory of 
Utah, of the Pleasant Valley Coal Company, a corporation engaged 
in mining coal, and selling the same at wholesale to dealers in coal 
in said Sait Lake City, and the said défendant P. H. Moore, being 
then and there the agent of the Union Pacific Coal Company, a cor- 
poration engaged in mining coal and selling the same at wholesale 
to dealers in coal in said Sait Lake City, and eaeh and ail of the 
said défendants other tlian said Carpenter and said Moore being then 
and there engaged in the business of buying coal and selling the 
same at retail in said Sait Lake City, and each and ail of said de- 
fendants except said Carpenter and said Moore being then and there 
members of an association designated and known as the Sait Lake 
85F.-30 
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Coal Exchange, said Sait Lake Coal Exchange being a voluntary 
association of nearly ail of the aiealBrs. in coal- at retail in said Sait 
Lake City, , and not a corporation; each and ail ofthe défendants 
did theii and there conibine together to prevent any persoii éngaged 
in the. business of buying coal and selling the same at retail in said 
Sait Lake City, and not a membi&r. of said exchange, and any person 
desiring to engage in such business in said city, and not a member 
of the sàid côal exchange, froïnpurchasing coâlfrom said Union 
Pacific Coal Company anij frbm the said Pleasant Valley Coal Com- 
pany at as lôw a price as that for which the samè kind of coal was 
being sold by said corporations to members of said Sait Lake Coal 
Exchange; and to make the price of coal from such corporations to 
dealers Ijq coal at retail in said city, and persons desiring to engage 
in dealing in coal at retaiil in said city, who are not members of said 
exchange, so great as to prohibit and prevent them purchasing coal 
of said corporations, and selling the same at retail in said city, and to 
unlawfully raise, augment, and increase the priée gf coal at retail in 
said Sait tâke City, and tô destroy free compétition in the sale of 
coal in said city, and to compel the consumers of coal in said city to 
pay therefor the priées flxed by the said coal exchange; that in 
pursuance of said combination said F. H. Moore, as agent of said 
Union Pacific Coal Company, did on the 23d dây of October, 1895, 
refuse to sell to one T. P. Lewis, who was then and there desirous 
of enga^ng in the business of buying coal and sélling the same at 
retail in said Sait Lake City, and who was not a member of said 
coal exchange, a carloadof what is known as 'Éôek Springs coal,' 
Which said Moore, as said agent, was selling to the members of the 
said coal exchange in car-load lots at three and '"/loo/dollars ($3.75) 
a ton, except at the price of five ($5) dollars per ton, which was then 
the retail price of said coal in said city, and refused to sell said coal 
ati ail except to the members of said exchange; and in pursuance 
of said combination the said Carpenter, as agent of said Pleasant 
Valley Coal Company, in said county, on the said 23d day of Octo- 
ber, 1§95, refused to sell to said T. P. Lewis, who was then and there 
desirous of engaging in the business of buying coal and selling the 
same at retail in said Sait Lake City, and who was not a member of 
said exchange, a car load of coal, said Carpenter having said coal for 
sale as said agent, for the reason that said Lewis was not a member 
of said exchange, — against the peace, and contrary to the form of the 
statutes of the United States in such case made and provided." De- 
cember 14, , 1895, the défendants were arraigned in the territorial 
court, and severally pleaded not guilty to this indictment. January 
4, 1896, Utah was admitted into the Union as a state upon an equal 
footing with the original states. President's Proclamation, 29 Stat. 
876. Thereafter this ,case was transferred to the circuit court of the 
United States for the district of Utah. November 11, 1896, the de- 
fendants obtained leave of court (counsel for the United States con- 
senting thereto) to withdraw their pleas of not guilty theretofore 
entered in the territorial court, and to file a demurrer to the indict- 
ment upon the grounds (1) that the indictment charged no offense; 
{2) that it set out no means by which the alleged combination was to 
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be effected; (3) for the reason that it stated no act or fact to show 
that the alleged combinatiôn was in restraint of trade; (4) that the 
acts charged as orert acts were not shown to be in pursuance of any 
means to be employed; (5) that the prosecution had abated by the 
admission of the territory of Utah as a state. The demurrer was, as 
the record shows, sustained to that part of the indictment which 
charges a combinatiôn to raise the price of coal in Sait Lake City, 
and was overruled as to the remainder of the indictment. There- 
upon each of the défendants entered a plea of not guilty, and on the 
day following^ — Noyember 12, 1896 — the case was tried, the trial re- 
sulting in a verdict of guilty as to ail of the défendants. The bill of 
exceptions shows that when the teetimony was concluded, and before 
the argument to the jury began, the défendants requested the court 
to instruct the jury to return a verdict of not guilty. This request 
was overruled by the court, and the défendants excepted. Motions 
in arrest of judgment and for a new trial were severally made and 
overruled, and on the 19th of November, 1896, the plaintifl in error 
was sentenced, by the court, to pay to the United States the sum of 
$200 as a fine, and one-half of the costs of the case, taxed at $88.60. 
He thereupon sued ont this writ of error. 

No questions in relation to combinations or conspiracies in re- 
straint of Interstate trade or commerce, or trade or commerce be- 
tween one territory and another territory, or between a territory and 
a state, or between a state or a territory and a foreign nation, arise 
in this case. The indictment seeks only to charge the défendants 
with unlawfully entering înto a combinatiôn in restraint of trade and 
commerce in the territory of Utah, and is based upon the following 
provision of an act of congress, entitled "An act to protect trade and 
commerce against unlawful restraints and monopolies," approved 
July 2, 1890: 

"Sec. 3. Every contract, combinatiôn In form of trust or otherwise, or con- 
spiraey, In restraint of trade or commerce in any territory of tlie United States 
• * * Is hereby declared illégal. • • *" 26 U. S. Stat. 209. 

While the constitution confers upon congress the power "to dis- 
pose of and make ail needfùl raies and régulations respecting the 
territory or other property of the United States," and "to regulate 
commerce with foreign nations and among the several states and 
witii the Indian tribes," it does not confer upon it the power to regu- 
late trade or commerce within a state, or to legislate in respect 
thereto; wherefore the provision of the statute above quoted is con- 
fined to côntracts or combinations in restraint of trade in a territory. 
The plaintiff in error now insists that the provision of section 3 of 
the act under which this indictment was found became inoperative 
in Utah when Utah was admitted into the Union as a state, and 
that the circuit court for that district had no jurisdiction to proceed 
in the case. The courts of the United States being courts of limited 
jurisdiction, with power to take cognizance of matters civil or crim- 
inal only as the power so to do is conferred upon them by statute, it 
becomes important to détermine at the outset whether the circuit 
court had jurisdiction to try the offense with which the plaintiff in 
error stands charged in this indictment. When Utah was admitted 
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into the Union, as a state on an eq^al footing with the original states, 
ihe territorial gQvernment within lie boundaries of tlie new state 
was at an end. Its civil and political powers were transf erred to 
other officers; those of peculiarly internai character to oflficers of the 
new state; those which bore any relation to the national System of 
government, of which the state formed a part, to ofQcers holding com- 
missions under that System, and possessing only the powers derived 
from their commissions. As one o| the states of the Union and in 
virtue of that character forming one of the districts of the United 
States, the district of Utah, and the circuit court sitting in that dis- 
trict, would possess no peculiar jurisdiction or authority; none which 
did not appertain to other districts and the circuit courts having cog- 
nizance of matters within those districts. In the case before us the 
plaintifE in error was tried and convicted, in the circuit court of the 
United States for the District of Utah, upon an indictment charging 
Mm with the violation of an act of congress defining an offense which 
was an offense only when the agreement or combination complained 
of related to trade or commerce in a territory. The indictment was 
returned by a territorial grand jury, and fUed in a territorial court 
during the existence of a territorial form of government. If, there- 
fore, the circuit court possessed power and authority to try this case, 
it was because of the existence of législation continuing the provision 
of the statute defining the offense set ont in the indictment in force 
after the admission of the state, and specially conferring upon the 
circuit court for that district jurisdiction in such cases. That there 
can be no valid judgment pronounced upon conviction in a criminal 
case, unless the law creating the offense be at the time in existence, 
is well settled. The Irrésistible, 7 Wheat. 551; U. S. v. Tvnen, 11 
Wall. 95. In Yeaton v. U. S., 5 Cranch, 281, Chief Justice Marshall 
said: 

"It has been long settled on gênerai principles that, after the expiration or 
repeal of à law, no penalty can be enforced nor punishment inflicted for viola- 
tions of the law committed while It was in force, unless some spécial provision 
be made for that purpose by statute." 

By its terms, the provision of the statute under which this indict- 
ment was found applies only to the territories of the United States, 
and, while it may yet be in full force within the territories, it is 
clear that no prosecution could be maintained under it for entering 
into a combination or conspiracy in restraint of trade in Utah after 
the date of her admission as a state. Permoli v. First Municipality, 
3 How. 589. When Utah became one of the states of the Union, 
this statute ceased to be in force within its boundaries, unless, by 
appropriate législation, it was continued in force for the purpose of 
prosecuting violations thereof committed during the existence of a 
territorial form of government. 

The act of congress authorizing Utah to form a state government, 
after prôviding that the state of Utah should constitute one judicial 
district, to be called the "District of Utah," and prôviding the time 
and place for holding the circuit and district courts of the United 
States therein, and conferring upon the circuit and district courts for 
that district, and the judges thereof, the same powers and jurisdic- 
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tion, and requiring them to perform tlie same duties, possessed and re- 
quired to be performed by the otlier circuit and district courts and 
judges of tlie United States, also provided : 

"That the convention herein provided f or shall bave the power to provide, by 
ordinance, for the transfer of actions, cases, proeeedings, and matters pending 
in the, suprême or district courts of the territory of Utah at the time of the 
admission of said state înto the Union, to such courts as shall he estahlished 
under the constitution to be thus formed, or to the circuit or district court of 
the United States for the district of Utah; and no indictment, action, or pro- 
ceeding shall abate by reason of any change in the courts, but shall be pro- 
ceeded with in the state or United States courts according to the laws thereof, 
respectively." 

"And the laws of the United States shall hâve the same force and etCect within 
the said state as elsewhere within the United States." 28 Stat. 111, 112. 

Under tlie authority conferred upon tlie constitutional convention 
by the enabling act, a schedule annexed to the constitution of the 
state provided that: 

"AU actions, causes, proeeedings and matters which shall be pending in the 
district courts of the territory of Utah, at the time of the admission of the 
state into the Union, whereof the United States circuit and district courts might 
hâve liad jurisdiction had there been a state govemment at the time of the 
commencement thereof, respectively, shall be transferred to the proper United 
States circuit and district courts, respectively, and ail files, records, indictments 
and proeeedings relating thereto, shall be transferred to said United States 
courts." Const. Utah, art. 24, S 7. 

The above provisions of the enabling act and the schedule com- 
prise the législation relating to the transfer and trial of cases pend- 
ing in the district courts of the territory at the time Utah was admit- 
ted as a state, and for the continuation of the laws of the United 
States therein after her admission. Clearly, no peculiar jurisdiction 
or authority is conferred upon the circuit court, for that district, by 
this législation; on the contrary, the enabling act would seem to in- 
hibit and exclude the exercise of any extraordinary or peculiar power 
either by the circuit or district courts within the newly created dis- 
trict. That act provides: 

"That the circuit and district courts for the district of Utah, and the Judges 
thereof respectively, shall possess the same powers and jurisdiction and perform 
the same duties possessed and required to be performed by the other circuit 
iind district courts and judges of the United States, and shall be governed by 
the same laws and régulations." 

There is no provision of the enabling act, nor any other gênerai or 
spécial act of congress, continuing the provision of the act of July 2, 
now under considération, in force in Utah after the admission of the 
state; neither is there any statute which, in terms, provides for the 
transfer to and the trial of cases arising under that act in the circuit 
court for that district. This case was transferred to and tried in 
that court for the reason, doubtless, that it was considered one of the 
cases which the enabling act déclares shall not abate by reason of 
any change in the courts, but shall be proceeded with in the state or 
United States courts according to the laws thereof; and, as the' indict- 
ment charged the défendants with violating a law of the United 
States, that the case came within the provisions of the enabling act, 
and also within the provision of the schedule annexed to the consti- 
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tution authorizing the trausfer of cases whereof the circuit court 
might hâve liad jurisdiction liad there been a state government at 
the time of the commencement thereofl We do not think the case 
is included within either of thèse proyisions. There are some acts 
which congress may by law designate as a crime agaiust the gênerai 
government or against the opérations of government which aflect 
everj citizen, whether of a state or territory; such as treason, ille- 
gally holding office, violations of the postal laws, counterfeiting, false 
impersonation in procuj-ing naturalization, prtesenting false claims 
against the government, etc. The fédéral laws deflning thèse and 
kindred offenses operate upon ail citizens of the United States, and 
that they réside in a state constitutes no exemption from a prosecu- 
tion for a violation thereof in the courts of the United States, for 
jurisdiction isexpressly conferred by statute upon the fédéral courts. 
As applied to criminal laws, it is thèse laws of the United States 
that the enabling act déclares shall hâve the sanie force and effect 
within the state of Utah as elsewhere within the United States ; and 
iit is proseQutions for violations thereof which, under the provisions 
of that act, are not to abate upon the admission of the st9,te by rea- 
son of any change in the courts, but are to be transferred from the 
territorial district court, a court having jurisdiction in such cases 
during the existence of a territorial form of government, to the cir- 
cuit and district courts, courts having jurisdiction in such cases after 
the admission of the state: That the provisions of the enabling act 
were so understood and construed by thé cohstitutional convention 
is eyidenced by the fact that in the schedule (annexed to the con- 
stitution) providîng for thétrajQsfer of causes to the fédéral courts it 
provides only for those cases '^whereof the United States circuit and 
district courts might hâve had jurisdiction had there been a state 
government at the time of the commencement thereof," and this is 
not such a case. If there had been a state government at the date 
of this indictment, no indictment could hâve beeû returned, for the 
reason that there would hâve been no law in force in the state of 
Utah deflning such an ofïenëe. 

Neither do we think the présent case cornes within the provisions 
of section 13 of the Revised Statutes. That section reads as follows : 

"The repeal of any statute shall not hâve the effect to release or extinguish 
any penalty, forfelture, or llability ineurred under such statute, unless the 
repealing act shall so expressly provide, and such statute shall be treated as 
stlU remaining In force for the pm-pose of sustaining any proper action or prose- 
cution for the enforcement of such penalty, forfaiture or liabUity." 

It is clear from the language of the sectioù that it applies only to 
cases where the statute deflning an offense has been repealed. The 
act of July 2d was not repealed by the enabling act, for it yet applies 
to the territorieS of the United States. It ceased to be in force in 
Utah only because it was superseded by the constitution upon the 
admission of the state. 
■ Our conclusion is that no power existed by law in the circuit court 
for the district of Utah which did not appertain to'the circuit courts 
in other districts ; that the power and jurisdictiOû claimed for the 
circuit court in this case is a peculiar and éxtrâordinary power, and 
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doës not belong to it r^ularly by its constitution; that no such power 
Mas been bestowed tipon it by any spécial législation, and cbuld not, 
therefote, be légally and properly exercised by it. In the view yfe 
bave taken of tbis case it becomes unnecessary to consider tbe othér 
assignments of errôr set ont in the record. The judgment of the 
circuit court must be reversed, and the case remanded to that court, 
with instructions to dismiss the indictment. 
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(Circuit Court of Appeals, Eighth Circuit. January 10, 1898.) 

No. 830. 

Fédéral Courts— Jurisdictionai, Amount— Plbading. 

In a suit to foreclôse a mortgage securing the sum of $2,000, the bîU 
alleged that plaiatiflf advanced an additional $2.25 to pay the fee for reeord- 
Ing the mortgage, "for whlch défendant is liable to him." Hclû, that the 
aveiment of liability was a mère conclusion of law, and that the bill there- 
fore failed to show that more than $2,000 was Invclved. 

Sanbom, Circuit Judge» dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Morris M. Cohn and Charles CofiSn, for appellant 
J. M. Moore, for appellee. 

Before SANBOKN and THAYER, Circuit Judges, and RINEK, Dis- 
trict Judge. 

EINER, District Judge. On the 31st day of January, 1894, Michael 
English, the appellee, âled his bill in the circuit court for the West- 
ern division of the Eastern district of Arkansas for the foreclosure 
of a deed of trust executed by Isaac Less and Gussie Less, his wife, 
to secure a loan from English to Less. The material avérments of 
the bill are that English is a citizen of the state of Missouri, and that 
the défendants are citizens of the state of Arkansas; that in May, 
1893, Less applied to English for a loan of |4,500, and offered as 
security therefor a mortgage or deed of trust on certain real estate 
in Lawrence county, Ark.; that English stated to Less, at thetime 
he applied for the loan, that he did not then bave the money, but that 
he could get it within a short time, and make the loan as requested ; 
that Less thereupon executed and delivered to one M. D. Baber a deed 
of trust on lot No. 1 and the north half of lot No. 2 in block No. 26, 
and on lot No. 7 in block No. 17, in the town of Walnut Ridge, Law- 
rence county, Ark.; that the deed of trust recited that it was ex- 
ecuted for the purpose of securing the loan of |4,500, evidenced by 
nine promissory notes, each in the sum of $500, and payable on or 
before two years after date, with interest from date until paid at 
the rate of 10 per cent, per annum; that after the deed and notes 
were executed and delivered by Less, English "advanced to défendant 
the sum of $2,000, and advanced, to pay the recorder's fee for record- 
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ing said deed, the sum of $2.25, for wMch défendant is liable to him"; 
that, on account of stringency in the money market, and the difflculty 
in collecting money due him, English was unable to obtain the resi- 
due of the money necessary to advance to the défendant the full sum 
of |4,500; that, when he ascertained this fact, he at once informed 
the défendant, and offered to crédit his notes, and to satisfy the rec- 
ord of the mortgage or deed of trust e:^ecuted by Less to Baber by 
the sum of $2,500, and demanded that the notes and mortgage be 
delivered to him, and proposed, if défendant preferred to do so, that 
he could return the money which had been advanced him, and plain- 
tiff would thereupon surrender the notes and satisfy the mortgage in 
full, charging him no interest for the time he had had the use of the 
money. It was further averred that Baber, the trustée in the deed of 
trust, had died, and that the deed of trust and notes were in the cus- 
tody of J. M. Beakley, who was made a party défendant to the bill; 
that Less had covenanted to keep the mortgaged premisèâ insured 
against flre for the benefit of English, and, if he should fail to observe 
his covenant to insure the property for the beneflt of the plaintiiï, the 
whole of said indebtedness and each and ail of the notes should be- 
come due, and be considered due and payable at once; that Less had 
neglected and refused to keep the property insured, and had refused 
ito allow the deed of, trust and notes to be delivered to English. To 
this bill the défendant J. M. Beakley flled an answer in the nature of 
a disclaimer, stating that he had no interest in the case whatever, 
but, being the suCcessor of M. D. Baber, who, at the time of his death, 
had the mortgage and notes described in the bill of complaint, they 
came into hiS possession, and he asked to be allowed to deliver the 
mortgage and notes into the custody of the court, and to be dis- 
missed without costs. 

r The défendant Less filed a separate answer, admitting the exécu- 
tion of the deed of trust and notes, but alleging that they were ex- 
ecuted for a loan of $4,500, which English agreed and contracted to 
advance and loan to him for the purpose of erecting a building on 
lot No. 7, in block 17, Walnut Eidge, Ark.; that English was advised 
of the purpose for which the money was borrowed, and, relying on the 
good faith of plaintifE, he executed and delivered the deed of trust 
and notes to Baber, as trustée, for the plaintiff, and that Baber had 
placed the deed on record. He also charged that the plaintifE failed 
to advance the amount of $4,500, as he had agreed to do ; that, on ac- 
count of his failure to advance the full amount, he was hindered and 
delayed in the construction of his building from the Ist of August, 
1893, to the last of February, 1894 ; that he lost in rents during that 
time the sum of $1,162.50, $400 on lumber, and interest on money 
obtained from other sources, $100, and offered to pay plaintiff the sum 
of $500 in full of ail he owed him. He denied that he was bound, by 
the deed of trust, to keep the houses on the lots conveyed insured in 
any amount, for plaintifE's beneflt, and that the contract of the plain- 
tiff to advance the money was not based upon the condition that he 
would keep the property insured for plaintiff's beneiit A gênerai 
replication was filed. to this answer, and on the final hearing, January 
24, 1896, a decree was entered in favor of English for the sum ot 
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$2,546.85, and directing that, il défendant Less failed to pay and sat- 
isfy the decree within 20 days from the date thereof, the mortgaged 
premises be sold. From this decree the défendant Less appealed 
to this court, assigning several errors, the flrst of which only we find 
it necessary to consider, namely, "that the amount in controversy 
does not exceed the sum of two thousand dollars, exclusive of interest 
and costs." 

Upon the face of the bill it is apparent that the actual value of the 
matter in dispute, exclusive of interest and costs, is the amount which 
the plaintif? advanced to the défendant, namely |2,000, and no more. 
The allégation of the bill is that, after the exécution of the notes and 
deed of trust, the "plaintiff advanced to the défendant the sum of 
$2,000, and advanced, to pay the fee for recording the said deed, the 
sum of |2.25, for which défendant is liable to him." The amount in 
controversy is not suflQcient to give the circuit court jurisdiction un- 
less it can be said that this -$2.25 is a part of the matter in dispute. 
This was a suit to foreclose a mortgage given to secure the payment 
of certain promissory notes amounting in the aggregate to $2,000. 
It was entirely compétent, of course, for the parties to hâve stipulated 
in the mortgage that the défendant should pay for recording it, 
but it is not alleged in the bill that he did so, or that he ever re- 
quested the plaintiff to pay the recording fee, and agreed to become 
responsible to the plaintiff therefor. No fact whatever in relation 
to such an agreement is alleged in the bill. The allégation is that 
the plaintiff "advanced to pay the recorder's fee for recording the said 
deed the sum of |2.25, for which the défendant is liable to him." 
This is not an allégation of fact, but a conclusion of law. No proof 
whatever was oflered tending to show that the défendant had ever at 
any time requested the plaintiff to pay this amount for him, or that 
he had agreed to be liable to the plaintiff for it, and, in the absence 
of such agreement on his part, either express or implied, there would 
be no liability on his part to pay it. It was no part of the original 
claim, and, if the défendant is liable therefor, it is by reason of a 
contract or agreement to pay it. 

The jurisdiction of the fédéral court upon a money demand is gov- 
erned by the value of the actual matter in dispute as shown by the 
whole record, and not by the damages claimed, or the prayer for 
judgment alone. In the case of Hilton v. Dickinson, 108 U. S. 165, 
2 Sup. et. 424, the suprême court announced the rule as follows : 

"It is undoubtedly true that, untll it is in some way sliown by the record that 
the sum demanded is not the matter in dispute, that sum will govem in ail 
cases of jurisdiction; but it is equally true that, when it Is shown that the sum 
demanded is not the real matter in dispute, the sum shown, and not the sum 
demanded, wlU prevail." 

When it clearly appears in the progress of the case that it does not 
substantially involve a dispute or controversy within the jurisdiction 
of the circuit court, it is the duty of that court to dismiss the suit; 
and when a groundless and fictitious claim is set up for the purpose 
of swelling the plaintifl's claim on the face of his bill to an amount 
within the jurisdiction of the court, it must necessarily fail of its 
purpose. In this case, if the parties had stipulated in the mortgage, 
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or ottep.wise agreed, tliat the défendant should be liable to the plain- 
tiff for thia recording fee, it would liave been an easy matter to hâve 
so alleged in.ithe bill. We çannot assume tîiat there was such an 
agreement between the parties, in t^ie absence of allégation or proof 
of that façt The plaintiff's daim, so far as it relates to the amount 
required to give jurisdiction to the, circuit court, must be made in 
good faith, and it should be made to appear by the bill that he has a 
valid claim against the défendant for an amount sufQcient to give 
the court jurisdiction. When so made, the jurisdiction will be main- 
tained, although the plaintiff may fail to make good his contention 
for the amount. Thus, in actions where the jury hâve it in their 
power to assess the damages in a given case, — as in trespass and the 
like,— the court cannot ordinarily assume that the plaintiff's claim 
to cover the reqnisite jurisdictional amount is merely colorable, and 
not made in good faith; but, as stated by this court in the case of 
Bank of Arapahoe v. David Bradiey & Co., 19 G. 0. A. 206, 72 Fed. 
867: 

"In detèrmînlng whether a claim is made In good faith, or Is fictitlous, and 
made only for ImposJng on the court a case not properly within its jurisdiction. 
the plalntiflf will be held to a knowledge of the well-settled rules of law; and 
when the actual matter In controversy Is Inadéquate In value to confer the juris- 
diction, and the additional amount required for that purpose Is attempted to bfr 
supplled by setting up a claim for somethlng easily susceptible of proof, If 
made In good faith, but In support of whieh no proof Is offered, and no satis- 
factory explanation glven, or by adding a claim for which the law gives no 
right of action, and for whieh there can be no recovery, such a claim must be 
held.to be fictitlous, and'to bave been made for the purpose of perpetrating a 
'"raud on the jurisdiction of the court." 

Under the allégations of this bill the law gave to the plaintiff n& 
j'ight to recover this $2.25 récording fee. There was no agreement, 
either express or implied, so far as the bill shows, that the défendant 
wonid pay it, and we think the circuit court should, of its own motion, 
hâve dismissed the bill for want of jurisdiction. Hartog v. Mem- 
ory, 116 U. S. 588, 6 Sup. Ci 521- WiUiams v. Nottawa, 104 U. S. 
209; Robbins v. Ellenbogen, 36 U. S. App. 242, 18 C. C. A. 83, and 
71 Fed. 4; Barth v. Coler, 19 U, S. App. 646, 9 C. C. A. 81, and 60 
Fedi 466; Thurber v. Miller, 32 U, S. App. 209, 14 C. C. A. 432, and 
67 Fed. 371. The decree of the circuit court is reversed, and the 
cause is remanded, with instructions to dismiss the bill at complain- 
ant's cost for want of jurisdiction. 

SANBORN, Circuit Judge (dissenting). The opinion and order of 
the court reverses a just decree for the enforcement of the collection 
of an overdue debt of f 2,546.85, and directs a -dismissal of the bill 
on which it is founded, Isecause the appellant, who filed no demurrer, 
and made no objection in the court below, claims for the first time 
in this court that the trial court had no jurisdiction of this suit, be- 
cause the admitted allégation of the bill was that the complainant 
"advanced to défendant the sum of f2,000, and advanced to pay the 
record er's fee for récording the said deed the sum of $2.25, for which 
défendant is liable to him," when a perfect pleading would hâve 
substituted the worda "which the défendant promised to repay" for 
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the last seven words of this averment. It mày be that this alléga- 
tion was demurrable. If it was, it is certain that, if a demurrer had 
been interposed, the court below would hâve permitted the appellee 
to amend his bill by inserting an allégation that he advanced this 
money at the request of the appellant, or that the appellant promised 
to repay it. No demurrer was interposed. No objection to the suf- 
flciency of the complaint or to the jurisdiction of the court was sug- 
gested at the trial. The answer of the défendant was a confession 
and avoidance. He admitted the allégations of the complaint, and 
pleaded a counterclaim. Upon this answèr he tried his case, and, 
after he was defeated in a court to whose jurisdiction he had sùb- 
naitted without a murmur, he cornes hère for a reversai upon an objec- 
tion which he never presented to the trial court. It is clear that, if 
the decree below had been in his favor, the objection which he urges 
would never hâve been heard. He sought to obtain the opinion of 
the court below upon his case, and then to affirm its jurisdiction and 
the estoppel of its décision, if it was favorable, and to repudiate it if 
it was unfavorable. Such experiments ought not to be encouraged 
and I am unable to concur in the opinion or the resuit in this case 
for the following reasons: 

1. It is an invariable rule of practice, both at law and in equity, 
that an objection to the sufBciency of a complaint, which might hâve 
been fatal on demurrer, will not be suatained when made for the first 
time in an appellate court, if the facts material to support the judg- 
ment or decree are fairly inferable by any reasonable intendment 
from what is alleged in the pleading. Drake v. Barton, 18 Minn. 
462, 464 (Gil. 414); Adam v. Norris, 103 U. S. 591, 595; Lincoln v. 
Iron Co., 103 U. S. 412, 415; Eailroad Co. v. Lindsay, 4 Wall. 650, 
656; Ankeny v. Clark, 148 U. S. 345, 355, 13 Sup. Ct. 617; Morrow 
Shoe Mfg. Co. V. New England Shoe Co., 6 C. C. A. 508, 57 Fed. 685; 
Loewer v. Harris, 6 C. C. A. 394, 57 Fed. 368; Herrick v. Leveller 
Co., 8 0. C. A. 475, 60 Fed. 80; Manufacturing Co. v. Mellon, 7 C. 
C. A. 439, 58 Fed. 705; Railway Co. v. McLaughIin, 17 C. C. A. 
330, 70 Fed. 669. The facts that the appellant requested the appellee 
to advance the $2,000 and the $2.25, and promised to pay them back 
to Mm, are as conclusively inferable from the averment that be is 
liable to him for them as is the conclusion that he is llable from the 
facts that he requested him to advance the money and promised to 
repay it. It is conceded that the appellant was liable for the |2.25 
if he requested its advance, or promised to refund it, and under the 
rule applicable to pleadings after judgment or decree, to which we 
hâve referred, the facts on which the légal liability rests in so simple 
an action as this are as conclusively inferable from an averment of the 
liability, after judgment or decree, as the liability is from an alléga- 
tion of tiie facts before judgment or decree. Thus in Hurd T. Simon- 
ton, 10 Minn. 423 (Gil, 340), it was held that the facts of a demand 
and refusai to deliver personal property were inferable after judg- 
ment from the allégation that the défendant "wrongf ully detains" it, 
altbough that allégation was a conclusion of law, and demurrable 
as such before judgment. The only possible objection to the alléga- 
tion relatin g to the $2.25, which is challeuged in this case, is that it 
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pleads a donclilsion of law instead of tke facts which lead to that con- 
clusion, anduiMs court bas disposed of that objection in thèse words: 
"After.aBswèr âled an objeôtion' that the complaint does not state 
facts snfîicient to constitute a cause of action is good only when there 
is a total failure to allège the substance or groundwork of a good 
cause of action, and is not good when the allégations are simply 
incomplète, indéfinite, or statements of conclusions of law. Laithe 
V. McDonald, 7 Kan. 254, 261; Glaspie v. Keator, 12 U. S. App. 281, 
5 C. C. A. 474, and 56 Fed. 203." Gîty of Plankinton v. Gray, 27 
U. S. App. 321, 324, 11 0. C. A. 268, and 63 Fed. 415. 

2. The act of congress of September 24, 1789 (1 Stat. p. 91, c. 20, 
§ 32), Rev. St. § 954, in my opinion, forbids a fédéral court to reverse 
a judgment or decree for so trivial a defect in a bill as a différence 
between an allégation that the complainant advanced $2,002.25, and 
the appellant became liable to him for it, and the averment that he 
advanced it at the appellant's request and he promised to repay it, 
in a case where that defect has not been presented by demurrer or 
otherwise until after the judgment or decree. That act reads: 

"Sec. 954. No stimmons, writ, déclaration, retum, process, judgment or other 
proceedings In civil causes, In any court of the United States, shall be abated, 
arrested, quashed, or reversed for any defect or want of form; but sueh court 
shall proceed and give judgment ^ccordlng as the right of the cause and mat- 
ter In law shall appear to It, wlthout regarding any such defect, or want of 
form, Gxcept those which, in cases of demurrer, the party demurring specially 
sets down, together with his demurrer, as the cause thereof; and such court 
shaU amend every such defect and want of form, other than those which the 
party demurring so expresses; and may at any time permit either of tlie parties 
to amend any defect In the process or pleadlngs, upon such conditions as it shall. 
In Its discrétion and by its rules, prescribe." 

In Parks r. Turner, 12 How. 39, 45, Chief Justice Taney, speaking 
of this act, said: 

'■The section of the law referred to directs the courts of the TTnited States to 
proceed and give judgment according as the right of the cause and matter In 
mw shall appear to them, wlthout regarding any imperfections or defects, or 
want' of form in the writ, déclaration or other pleadlng, return, process, judg- 
ment or course of proceeding whatever, except those only in. cases of demurrer, 
which the party demurring shall specially set down and express together with 
his demurrer as the cause thereof. This is a remédiai sfatute, and must be con- 
struéd liberally to accomplish its object. It not only enables the courts of the 
United States, but it enjoins It Upon them as a duty, to disregard niceties of 
form, which often stand in the way of justice, and to give judgment according 
as the right of the cause and matter In law shall appear to them." 

To the same effect are Stockton v. Bishop, 4 How. 155, and note, 
and Gardner v. Lindo, 1 Cranch, C, C. 78, Fed. Cas. No. 5,231. 

This case has been heard and decided upon its merits in the court 
below, and its decree has been challenged by this appeal. A careful 
examination of the record, with the aid of the briefs of counsel, dis- 
closes the indisputable fact that the decree is according to the "right 
of the cause and matter in law." The defect on account of which 
the case is to be reversed was not "specially set down" by the appel- 
lant "together with his demurrer as the cause thereof," nor was it 
called to the attention of the court below in any way. The purpose 
of the act of congress is obvions. It is to curtail the law's delay, 
and prevent the reversai of just judgments on account of defects that 
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are without merit. Its words are plain, and their meaning clear, and 
they seem to me to forbid the reversai of tMs decree on account of 
the slight defect in pleading which the appellant failed to set down a^ 
demurrable in the court below, which would hâve been amended at 
once as of course if he hâd, and which he now présents for the ûrst 
time in this court. 

3. The failure of the appellant to présent the question of jurisdic- 
tion to the lower court by demurrer, plea, or answer, and his partici- 
pation in the trial of the merits of the issues tendered by the confes- 
sion and avoidance he pleaded in his answer, was a waiver of the 
objection to the jurisdiction of the court, and it is too late to présent 
it for the flrst time hère. Express Co. v. Kountze Bros., 8 Wall. 342, 
351; Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521; Greelev v. 
Lowe, 155 U. S. 58, 75, 15 Sup. Ct. 24; Association v. Sparks, 83 Ped. 
225; Tyler v. Savage, 143 U. S. 79, 97, 12 Sup. Ct. 340; Preteca v. 
Land-Grant Co., 4 U. S. App. 326, 1 G. C. A. 607, and 50 Fed. 674; 
Foltz V. Railway Co., 19 U. S. App. 576, 8 C. 0. A. 635, and 60 Fed. 
316; Eeynolds v. Watkins, 9 C. C. A. 273, 60 Fed. 824; Eailway Co. 
V. Harris, 27 U. S. App. 450, 12 C. O. A. 598, and 63 Ped. 800; Mar- 
tin's Adm'r v. Eailroad Co., 151 U. S. 673, 687-691, 14 Sup. Ct. 533; 
Knight V. Railway Co., 9 C. C. A. 376, 61 Fed. 87; Eailwav Co. v. 
Saunders, 151 U. S. 105, 14 Sup. Ct. 257; Railway Co, v. McBride, 
141 U. S. 127, 11 Sup. Ct. 982; Eailway Co. v. Cox, 145 U. S. 593, 12 
Sup. Ct. 905. The acts of March 3, 1887, and August 13, 1888 (24 
Stat. p. 552, c 373, and 25 Stat. p. 433, c. 866), contract the jurisdic- 
tion of the fédéral courts, but neither they nor the aet of 1875, which 
they amend, abrogate the salutary rules of practice and pleading 
which forbid a party to interpose a technical objection to the juris- 
diction of the court after he has been defeated in a fair trial of his 
case upon its merits. The first section of each of the acts of 1887 
and 1888 prohibits the maintenance of a suit against a défendant in 
any other district than that of which he is a résident; but it was held 
in Eailway Co. v. Saunders, Eailway Co. v. McBride, and Railway 
Co. V. Cox, supra, that a défendant who pleads to the merits of his 
case, and proceeds to a trial without presenting the objection, waives 
it, and is conclusively bound by the judgment. The third section of 
each of thèse acts prescribes the time within which a case may be 
removed from the state to the fédéral court, and it is settled that, 
where It appears to the circuit court upon a timely motion to remand 
that the removal was too late, it is its duty to send the case back to 
the state court, becaiise the national court has no jurisdiction of it. 
But in Martin's Adm'r v. Railroad Co., supra, the suprême court held 
that the objection that the circuit court had no jurisdiction because 
the pétition for removal was not flled in time was waived, and could 
net be considered by the appellate court, if it had not been made in 
the court below before a trial upon the merits. 

Section 728 of the Revised Statutes déclares that "suits in equity 
shall not be sustained in either of the courts of the United States in 
any case where a plain, adéquate and complète remedy may be had 
at law"; but the suprême court, in Tyler v. Savage, 143 U. S. 79, 97, 
12 Sup. Ct. 340, and this court in Preteca v. Land-Grant Co., Foltz v. 
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Railwaj Co.j and Eailway Co. y. Harrig, supra, hâve held that the 
objection that the trial court had no jurisdiction of a suit in equity, 
because there was an adéquate remedy at law, cornes too late in an ap- 
pellate court, and cannot be considered, unless it was made in the 
court beiow. Under section 1 of the acts of 1887 and 1888, a case 
which is dépendent on diverse citizenship to give the fédéral court 
jurisdiction cannot be maintained if the requisite citizenship does 
not exist. But a défendant ■Who pleads to the merits, and proceeds 
to the trial of such a case, without pleading the absence of the requi- 
site diversity of citizenship, thereby waives the question of jurisdic- 
tion, and cannot be heard to urge it in the appellate court for the 
first tirae. This is true whether the objection appears on the face of 
the complaint so that it may be presénted by demurrer, or must be 
raised by plea and proof. Thus in Greeley v. Lowe, 155 U. S. 58, 75, 
15 Sup. et. 24, and Association v. Sparks, supra, the allégations of 
diversity of citizenship in the complaints were denied by the answers, 
no proof on the issue of citizenship was introduced, and the cases 
were tried on their merits, but the suprême court and this court held 
that, as the objection to the jurisdiction was not specially pleaded or 
called tp the attention of the trial court, it could not be considered 
in the appellate court. ïn Express Co. v. Kountze Bros., 8 Wall. 
342, 351, the complaint did not clearly allegie the citizenship of the 
parties. It averred only that the plaintiffs were a flrm of natural 
persons associated together for the purpose of carrying on the bank- 
ing business at Omaha, and had been for a pgriod of 18 months en- 
gaged in that business at that place, and that the défendant was a 
foreign corporation created under the laws of New York. In the 
face of a demurrer the allégation of the plaintiffs' citizenship was 
clearly insufiScient, but, after trial on the merits, the suprême court 
said: 

"The course of proceeding In the court below shows that the parties to the 
suit reçognized It as being of fédéral jurisdiction, and it could only be so [as 
there was no fédéral question involved] on the ground that the plaintiffs and 
défendant were citizens of différent states. If the parties had thought other- 
wise, after the cause reached the circuit court, the point would hâve been taken, 
and an effort made at least to test the .lurisdictional question. The record 
shows that nothing of the sort was attempted." 

Thèse authorities are perhaps sufficient to show that the salutary 
rule they illustrate is equally applicable to questions of jurisdiction 
in the fédéral courts and to other preliminary issues. In my opin- 
ion, this rule should be applied to the case at bar. The bill in this 
case clearly showed that the amount claimed by the appel lee was 
12,002.25, without interest or costs. Its allégations were ample to 
support a decree for that amount after it was rendered upon a hear- 
ing upon the merits. They were not challenged by demurrer; they 
were admitted by answer, and no question of jurisdiction was sug- 
gested to the trial court, As the suprême court said in the Express 
Co. Case, the parties recognized this suit as of fédéral jurisdiction, and 
it could only be sp on the ground that the amount in dispute was 
|2;002.25, exclusive of interest and costs. If they had thought other- 
TVise, the point would bave been taken, and an effort wbuld hâve been 
, made to test the juri^dictjonal question in the trial below. It seems 



•■• EÈSS- V. ENGLI8H. ■■- 479 

to me that the appellaiït ought not now to be permitted to reverse this 
decree for a defect tllat was either so insubstantial that it never 
occurred to him to présent it to the lower court, or that he knew 
was so easily remedied that to présent it was to cure it. 

4. In my opinion, thefe is nothing in this record to warrant an ap- 
pellate court in flnding that the claim of the appellee for the $2.25, 
which hé averred he advanced to pay the fées for recording the trust 
deed, and for which he alleged that the appellant became liable to 
him, was flctitious, colorable, or interposed in bad faith. One of the 
propositions in the opinion ôf the majority seems to be that this claim 
was interposed in bad fâith to impose on the court a case not properly 
within its jurisdiction. In support of this conclusion the case of Bank 
of Arapahoe V. David Bradley & Co., 36 U. S. Ajpp. 519, 19 C. C. A. 206. 
and 72 Fed. 867, is cited, and a sentence f rom the opinion in that case is 
quoted. It has no relevancy to the question hère at issue. In that 
case a suit was brought to recover from a bank the sum of f 1,643.68 
for fraudule'nt représentations which induced the plaintifif to sell to 
a third person goods of that value. To swell the amount of their 
claim, the plaintiffs alleged that they had incurred costs to the 
amount of |475 in an unavailing effort to collect the value of thèse 
goods from the vendee, and claimed $2,500 punitive damages. A 
demurrer was promptly interposed on the ground that the court had 
no jurisdiction, because the amount in controversy was not over $2,- 
000, and that demurrer was overruled. An answer was flled which 
denied the allégations of the complaint, and raised the question of 
the flctitious charàcter of thèse claims. No évidence was offered in 
support of the claim for the $475, and that claim and the claim for 
punitive damages were equally unfounded as a matter of law. The 
plaintiffs recovered a verdict for the value of the goods only, and this 
court reversed it on the ground that the demurrers should havë been 
sustained by the court below, because the punitive damages, and the 
expenses of endeavoring to collect the claim from the vendee, could 
not hâve been recovered from the bank in any event, and the plain- 
tiffs were chargeable with knowledge of this law. The différence 
between that case and the case in hand is marked and plain. First. 
In that case, the flctitious claims which enhanced the amount claimed 
to be in dispute were unfounded in law, while in the case at bar the 
claim for f 2.25 for money, advanced to pay for recording the trust 
deed, is a légal claim, if the appellant requested its advance, or prom- 
ised to repay it ; and in this court thèse facts are conclusively estab- 
lished by the decree. Second. In that case the flctitious claims were 
finally denied by the answer, and the fact that the plaintiffs intro- 
duced no évidence to support the claim for costs was proof of its 
colorable charàcter. In this case the allégation as to the claim for 
the advance of the |2.25 was admitted by the answer, and the absence 
of évidence to sustain it raised no presumption against it, because 
no évidence was necessary to establish it. Third. The défendant 
in that case promptly challenged the jurisdiction of the court by a 
demurrer interposed on the ground that the amount in dispute did 
not exceed |2,000, while in the case at bar the appellant tried his 
case on the merits on other issues which he tendered by his answer 
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aûd never suggested want of jurâsdietion, or the fictitious character 
of this claim, uûtil he presented that objection to this court. In fact, 
the fictitious cbaracter , of the unfoundeîd claims which swelled the 
amount was pointed out by demurrer, presented by answer, tried upon 
évidence, and foundby a jury, in the case of Bank of Àrapahoe v. David 
Bradley & Co., and thèse facts were established by the évidence in the 
bill of exceptions which was presented to this court upon the hearing 
hère; whUe the claim in question in the case in hand was never chal- 
lenged by demurrer, was admitted by answer, and stood well pleaded 
after the decree, under the décisions of this court in City of Plankinton 
V. Gray, 27 U. S. App. 321, 11 0. G. A. 268, and G3 Fed. 415 ; Glaspie v. 
Keator, 12 U. S. App. 281, 5 C. 0. A. 474, and 56 Fed. 203. 

In Ashley v. Board, 16 U. S, App. 656, 709, 8 0. G. A. 455, 470, and 
60 Fed. 55, the circuit court of appeals of the Sixth circuit declared 
that, in its opinion, the duty of passing upon a question of this sort 
was devolved, under the statute, in the first instance, upon the trial 
court; but that, nevertheless, the appellate court, in, a clear case, 
would take notice of the fact and wpuld remand the case with direc- 
tions to dismiss it "But," said the court, "the court would deal 
with such a question as it does, on writ of error, with any other ques- 
tion of fact; that is to say, proof of the fact must be clear and un- 
equivocal, in orderto justify the court, upon a writ of error, in as- 
suming the fact to be so. Such was the case in eyery instance which 
has been brought to our attention. It either appeared from the rec- 
ord itself, or was conclusively shown by the proof brought up in tlie 
bill of exceptions. In this case, as is implied from our opinion, we did 
not think the proof so clear as to justify such action in the appellate 
court." This seems to me to be a correct statement of the ruie in this 
case. Under it the case of Bank of Arapahoe v. David Bradley & Co. 
was properly decided, because the fact of the fictitious character of 
the plaintifE's claims in that suit was at issue, was raised by demurrer, 
was tried after notice and answer, was found by the verdict in the 
court below, and was established by the record and the évidence in 
the bill of exceptions which was presented to this court. But in the 
case at bar the charge that the claim of the appellee for the |2.25 
is fictitious, colorable, and'made in bad faith to impose on the court 
bélow a case not within its jurisdiction, was not made in that court. 
The appellee had no notice of it, and no opportunity to meet and try 
it in the only court where such a charge can be fairly tried. His 
first notice of it is in this court, and hère no évidence is produced to 
sustain it. Fraud and collusion are not presumed, and the mère fact 
that the appellee presented to the circuit court a claim for |2,002.25, 
which the appellant admitted, can hardly be said to raise a presump- 
tion of guilt against him. I think that he should be presumed to be 
innocent until évidence of his guilt is produced, and, as I hâve been 
unable to find any such évidence in this record, I hâve been forced to 
the conclusion that there is not only no such clear and unequivocal 
proof of his guilt as would authorize his condemnation without a 
trial, but no proof at ail, and for this reason I think the charge against 
him should be dismissed, and the decree below should be afQrmed. 
Hartog v. Memory, 116 U, S. 588, 6 Sup. Ct. 521. 
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5. If I am mistaken in my view of the law, and tliis decree ought 
to be reversed, yet the order to dismiss the bill at plaintiff's cost for 
want of jurisdiction seems to me to be erroneous. This order de- 
prives the circuit court of the power to permit an amendment of the 
bill, a plea to the jurisdiction, and a trial of the issue whether or 
not the plaintiff's claim is fictitious and colorable. An opportunity 
should be given to the appellee to try this issue in the forum of his 
choice. This is the practice în the suprême court and in the other 
circuit courts of appeals in cases of this character, and, if the decree 
is to be reversed, the circuit court should be instructed to permit the 
complainant to ameud his bill, to permit the défendant to interpose 
a plea to the efÉect that this claim of |2.25 is fictitious and fraudulent, 
to try that issue, and, if the plea is sustained, to dismiss the bill, and, 
if it is not, to enter tlae former decree. Stuart t. City of Easton, 156 
U. S. 46, 15 Sup. et. 268; Kobertson v. Cease, 97 U. S. 646, 651; 
Hartog V. Memory, 116 U. S. 588, 6 Sup. Ct. 521; Ashley v. Board, 
16 U. S. App. 656, 8 0. G. A. 455, 468, and 60 Fed. 55. 



ALLIS et al. V. STOWELL.ï 
(Circuit Court, B. D. Wisconsin. June. 1880.) 

1. REHEARiira— Requisitbs of Pétition and Affidavit. 

A pétition for rehearing must be signed by counsel. Neither It nor the 
affldavits in its support sliould be verified before a notary public who is 
also counsel for petitioner. The alBdavits should, by distinct and positive 
allégations, be made a part of the pétition. 

S. Same— Nbwlt-Discovkrkd Evidence. 

A pétition for rehearing, on the ground of newly-discovered évidence, must 
fully State, independently of the accompanying affidavits, the nature of the 
new évidence relied on, that It was not known to the petitioner until after 
the decree, and when It did first come to his knowledge. It must further 
dlselose with particularity and détail suffieient facts to show that, with rea- 
sonable diligence, the new évidence could not hâve been known before the 
hearing on the merits. 

This was a suit in equity by Edward P. AUis and others against 
John M. Stowell. The cause was heard upon a pétition and accom- 
panying affldavits for a reopening of the case and for leave to amend 
the answer in certain particulars. 

W. G. Rainey, for complainants. 
E. H. Bottum, for défendant. 

DYER, Circuit Judge. After some delay, which bas seemed un- 
avoidable on account of the pressure of other duties, I hâve carefully 
considered the application of the défendant for a reopening of this 
case and for leave to amend his answer in respect of the matters 
which are made the basis of such application; and, to enable me to 

1 This case has been heretofore repoited in 5 Ban. & A. 458, and is now pub- 
llshed in this séries, so as to include therein ail circuit and district court cases 
elsewhere reported, which hâve been inadvertently omitted £rom the Fédéral 
Reporter or the Fédéral Cases. 

85F.-31 
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form a correct judgment upon the question discussed at the argu- 
ment, I hâve looked with care into the authorities cited by counsel 
which bear upon and point ont the true practice, in matters both of 
form and substance, upon applications of this character. As a re- 
suit of sueh investigation, I bave corne to the conclusion that, if I 
were to entertain the présent pétition, I should sanction a practice 
which was not approved by Mr. Justice Story and other eminent 
judges who bave expressed opinions 'upon the practice to be pur- 
sued, in applications for rehearins, after decree, based upon newly- 
discovered évidence. An examination of the authorities clearly 
shows that the courts proceed, in the considération of applications 
like the présent, with great caution, and are controUed in their action 
by stringent rules. Thèse rules I feel bound to observe, and, with- 
out elaborating upon the subject, I must hold that the présent péti- 
tion is defective in the foUowing particulars: (1) It is not signed 
by counsel. (2) It is sworn to before Mr. Bottum as a notary public, 
he being also counsel for the petitioner in the case. (3) The affldavit 
of the défendant, Stowell, intended to accompany the pétition, is 
also sworn to before Mr. Bottum as notary public. (4) The varions 
afBdavits which are presented for considération, in connection with 
the pétition, are not, distinctly and positively, by apt allégation, 
made part of the pétition. (5) The pétition does not state with suf- 
flcient fullness, independently of the afQdavits, the nature of the al- 
légea newly-discovered évidence. (6) It does not state, as it should, 
positively and unequivocally, that the alleged newly-discovered évi- 
dence was not known to the petitioner until after the decree, nor when 
it did first come to bis knowledge. (7) It does not state with req- 
uisite particularity and détail what search was made, before the 
hearing of the cause, for évidence, what diligence was exercised, and 
wherein and how it was exercised. Particular and sufflcient facts 
should be disclosed to show that, with reasonable diligence, the al- 
leged newly-discovered évidence could not hâve been found or known 
before the hearing on the merits. (8) The pétition does not suffl- 
ciently disclose the circumstances under which the new évidence was 
discovered. Dates, particular circumstances, and written corre- 
spondence, if any, are not shown, and the allégations in relation 
thereto are very gênerai. 

It is to be borne in mind that the présent application is one, not 
only to reopen the case for further hearing after interlocutory de- 
cree, but also to amend the answer and introduce new subject-matter 
for purposes of défense; and, although it is my view that such an 
application as the présent may at this stage of the case be made in 
the form of pétition and afiSdavit, I am of opinion that, for the rea- 
sons and in the particulars above stated, this pétition must be held 
defective. In the light of the authorities, no good grounds are stated 
for reopening the case as to the Beckwith patent, and the defendant's 
application wiil be denied absolutely, so far as it relates to that pat- 
ent. 

His application to vacate the decree and amend his answer with 
référence to the Selden patent will also be denied; but, as the al- 
leged newly-discovered évidence seems to bear upon the merits of the 
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complainant's claim under the Selden patent, and as some of the 
grounds upon which the présent pétition is held defective are tech- 
nical, the petitioner's application, to the extent that it relates to the 
Selden patent, will be denied, without préjudice to his right to file, 
on or before the lOth day of August, 1880, an amended or substi- 
tuted pétition for a rehearing, to the extent indicated, and for leave 
to amend his answer as heretofore prayed, with the right to use the 
affidavits and exhibits now on file with the présent pétition, except 
the affidavit of the défendant, Stowell, in the présent form of vérifi- 
cation. In case, however, such amended or new pétition shall be 
flled, it must be on condition that the défendant pay the taxable 
costs thus far incurred in his application for a rehearing, and that 
he also pay the necessary traveling and other expenses of the com- 
plainant's soliciter, incurred by him in attendance upon the forme;r 
hearing of the defendant's application, together with $30 solicitor's 
feea. 



GILLIS V. DOWNEY. 

(Circuit Court of Appeals, Eighth Circuit. Febniary 28, 1898.) 

No. 979. 

1. Suit to Quiet Title— Ownership of Title— Mining Lands. 

While, as applied to ordlnary claims of real estate In nonmining States or 
territories, tlie rule Is gênerai that to entitle the claimant to maintaln an 
action to auiet title he must be the o^vner of the title to the land, yet, in 
respect to claims to mining .lands In the Western states and territories. a 
System of mining customs, wages, and rights bas developed taliing the form 
and sanction of prescriptive laws of universal récognition, wliich national 
and State législatures later crystallized into written statutes, and in which 
ownership of the title is not essential to the maintenance of such an action. 

3. LocATioir OP MiNiNa Lands— Patent. 

Sd long as the locator of mining lands compiles with the statutory require- 
ments and performs $100 worth of worlj in each year, he is entitled against 
ail the world, subject to the paramount sovereignty of the United States, to 
hold and enjoy his possession, even though he never apply for nor take out 
a patent. Rev. St. 1878, §§ 910, 2322, 2324. 
8. Equity Jubisdiction— State Statuts. 

Where the requislte diverse citizenship exists, a suit may be brought on 
the chancery side of the fédéral court in a given state by a person in actual 
possession of real estate therein to quiet his title as against an adverse 
claimant. predicating the suit upon the state statute extending to such 
cases the jurisdlction of the state courts. 

4. Mining Claims— Adverse Claik— Sixty Days' Notice. 

The fact that the 60 days prescribed in Rev. St. 1878, § 2325, for pub- 
lication of notice of an application for a patent bas expired before the appli- 
cation is adversed, does not preclude a contest of the applicant's right to 
a patent, where tlie adverse claim does not arise until after the expiration 
of the 60 days, and where the appiicant bas let his application lie dormant 
for years without either paying the purchase money or doing the required 
$100 worth of work each year. 

6. Samb—Abandonmbnt— Relocation. 

The fliing of an application for a patent does not suspend the obligation 
to keep up the required annual work where, without paying the purchase 
money, the claimant permits his application to sleep for years; and upon 
such failure to comply with the conditions the claim is open to relocation in 
the same manner as if no location had ever been made. 
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Appealfrom tHe Circuit Court of the United States for the District 
of Wyoming. 

Nellis E. Corthell, for appellant. 
Stephpn W. Downey, for appellee. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The appellant (complainant below) in- 
stituted suit in the United States circuit court for the district of 
Wyoming to quiet the title and détermine the right of possession to 
certain lands containing placer mines. The complainant is a citizen 
of Illinois, and the défendant a citizen of Wyoming. The complain- 
ant at the institution of the suit was in the actual possession of the 
real estate. The bill, in substance, recites that the lands in question 
are minerai lands, and were located as such in 1896 by the gruntors 
of the complainant, and that the locations were made under and con- 
formably to the acts of congress relating to the acquisition by loca- 
tion of such lands; that the grantors of complainant, and the com- 
plainant since he acquired by deeds of conveyance the rights and 
interest of said locators, hâve complied with ail the requirements of 
the statute and local rules of miners in said state relating to discov- 
ery, location, marking, recording, working, and possession of placer 
mining claims. The bill allèges that the défendant is asserting an 
estate and interest in said lands under a précèdent location, made 
by him, under the mining laws, and his grantors, in 1890, and that in 
1891 the défendant flled his application in the land office for a patent 
to said lands. The bill then allèges that the claim of the défendant 
is ineffectuai, because it includes nonmineral lands; because the de- 
fendant had not discovered minerai deposits, and failed to mark his 
locations upon the ground, as also to perform the annual work re- 
quired by the statute in each of the years from 1891 to 1896, and failed 
to comply with the laws and local régulations respecting possessory 
titles to such lands, with the further averment that about January 
1, 1892, the défendant abandoned his claim and any right to the pos- 
session of the lands. The bill further avers that on February 3, 
1897, the complainant filed in the proper land office his protest and 
notice of adverse claim to the application for patent, which protest 
was pending therein at the time of the institution of this suit; that 
the purchase price for said land has not been paid nor tendered, and 
no patent had issued therefor. The prayer of the bill is that the de- 
fendant be required to set out his claim, that he be enjoined from as- 
serting any adverse claim against complainant, that the complain- 
ant's title be quieted and established, and that he be adjudged enti- 
tled to the possession and peaceable enjoyment of the lands. To 
this bill the défendant appeared and filed a double plea in the nature 
of a demurrer and plea to the jurisdiction, raising the questions that 
the matters complained of are not cognizable in a court of equity; 
that the bill does not contain any equity entitling the complainant to 
relief; and, further, that it appears from the bill that the matter in 
controversy between the complainant and the défendant is pending 



GILLIS V. DOWNEY. 485 

in the land-ofBce départaient, whicli bas full juriadiction over the 
subject-matter, and precludes the jurisdiction of the United States 
court. The circuit court sustained the demurrer and the plea, and 
dismissed the bill. To reverse this decree the complainant prose- 
cutes this appeal. 

We are not advised by the record on what particular ground the 
court below based its décision. The chief reliance of counsel for 
défendant for upholding the decree is that the mère possessory title 
to the land, as disclosed by the bill, is not sufflcient to support a suit 
to quiet the title. The case of Frost v. Spitley, 121 U. S. 552, 7 Sup. 
et. 1129, is mainly relied upon to support this contention, in which 
it was, in efEect, held that a bill in equity to quiet title cannot be sus- 
tained, either under gênerai equity jurisprudence or under the stat- 
ute of Nebraska, by one having an équitable title only. In that 
case the interest of tiie complainant was obtained under an exécution, 
which was a mère équitable interest, the légal title being outstand- 
ing, and the purchase money not having been paid. AH the pur- 
chaser acquired under the exécution sale was the interest of the de- 
fendant in exécution, and a right to the légal title on payment of the 
money. It was of such condition that the court said that- 

"Under the jurisdiction and practice in equity, independently of statute, tlie 
object of tlie bill to remove a cloud upon the title and to quiet the possession 
of real estate is to protect the owner of the légal title froin being disturbed in 
hls possession, or harassed by suits in regard to that title; and the bill cannot 
be malntained without clear proof of both possession and the légal title. ♦ * * 
A person eut of possession cannot maintaln such a bill, whether his title is légal 
or équitable, for, if hls title is légal, his remedy at law by action in ejectment 
is plain, adéquate, and complète, and, if his title Is équitable, he must acquire 
the légal title, and then bring ejectment." 

But the court further observed: 

"It is possible that one who holds land under a grant from the United States, 
who has done everything in his power to entitle him to a patent (which he 
cannot compel the United States to issue to him), and is deemed the légal owner 
so far as to render the land taxable to him by the state in which it lies, may 
be considered as having sufflcient title to sustaln a bill in equity to quiet his 
right and possession." 

The statute of Nebraska then in force authorized an action to be 
brought "by any person or persons, whether in the actual possession 
or not, daiming title to real estate against any person or persons 
who claim an adverse estate or interest therein, for the purpose of 
determining such estate or interest and quieting the title to said real 
estate." Gen. St. Neb. 1873, p. 882. The court held that the tenu 
"the title," as used in this statute, meant the légal title. Therefore 
the complainant must assert by his suit something more than that 
he is in possession, or that he bas the title to the premises. He must 
claim, and, of conséquence, prove, "title to the real estate." 

As applied to ordinary claims to real estate in nonmining states or 
territories like the state of Nebraska, the rule is gênerai that to en- 
title the claimant to maintain an action to quiet title he must be the 
owner of the title to the land. But in respect to claims to mining 
lands in our Western states and territories, beginning with the dis- 
coveries of the precious metals in California in 1848, foUowed up 



486 85 FEDERAL REPORTER. 

with subséquent explorations and discoveries, a System of mining 
customs, usages, and rights has deyeloped, taking the form and sanc- 
tion of prescriptive laws of universal récognition, which national and 
State législatures later crystaJlized into written statutes. Mr. Jus- 
tice Field, by reason of bis early and long connection with the origin 
and growth of this unwritten law of tbe Pacific slope, both on the 
State and fédéral bench, has been recognized as high authority touch- 
ing this branch of American jurisprudence. In Jennison v. Kirlr, 
98 U. S. 453, speaking of the necessity of rules and customs con- 
stituting the very foundation of proprietary rights in mining prop- 
erty, he said that: 

"A séries of wise judlclal décisions had molded thèse régulations and customs 
into a comprehenslve System of common law, embracîng not only mining law, 
properly speaking, but also regulating the use of water for mining purposes. The 
miner's law was part of the miner's nature. He had made It, and he trusted 
It and obeyed it. He had glven the honest toll of his life to the discovery of 
wealth, which, when f ound, was protected by no hlgher law than that enacted 
by himself under the impUed sanction of a just and generous government." 

Àgain, this learned judge said: 

"In every district which they occupied they framed certain rules for their 
government, by which the estent of ground they could severally hold for mining 
was deslgnated, their possessory right to such ground secured and enforced, and 
contests between them elther avoided or determined. Thèse rules bore a 
marked simllarity, varying in the several districts only accordlng to the extent 
and character of the mines; distinct provisions being made for différent kinds 
of mining, such as placer mining, quartz mitiing, and mining in drlfts or tunnels. 
They ail recognized discovery, foUoiwed by appropriation, as the foundation of 
the possessor's title, and development by working as the condition of its réten- 
tion. And they were so framed as to secure to ail corners, within practicable 
limits, absolute equallty of right and privilège in working the mines. Nothing 
but such equallty would hâve been tolerated by the miners, who were em- 
phatically the lawmakers, as respects mining upon the public lands in the state. 
The first appropriator was everywhere held to bave, within certain well-deiined 
Hmits, a better right than otbers to the clalms taken up; and in ail controversies 
except as against the government he was regarded as the original owner, from 
whom title was to be traced." 

It was, therefore, the intent and object of the fédéral statute in 
question in this case "to give the sanction of the United States to 
possessory rights which had previously rested upon local customs, 
laws, and décisions of the courts, and to prevent such rights from be- 
ing lost en sale of the land." To emphasize not only the dignity of 
possessory rights acquired by mining locators, but to establish their 
status in the courts, and protect such rights, congress, in 1865, en- 
acted that: 

"No possessory action between persons in any court of the United States for 
the recovery of any mining title or for damages to any such title, shall be 
affected by the fact that the paramount title to the land In which such mines lie 
is in the United States; but each case shall be adjudged by the law of posses- 
sion." 13 Stat. 441, c. 64, § 9; Eev. St. 1878, § 910. 

By "mining title," os employed in this stiatute, evidently is meant 
the title which the miner obtains by his discovery and location, fol- 
lowed up by a compliance with the statutory régulations to préserve 
his right of possession; and therefore, in a possessory action be- 
tween persons, notwithstanding the paramount title to the land is in 
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the United States, "the case shall be adjudged by the law of posèes- 
sîon" as between the parties. Hence it is declared in section 2322, 
Rev. St. 1878, that: 

"The locators of ail minlng locations heretofore made, or which shall here- 
after be made, on any minerai vein, Iode or ledge, situate on the public domain, 
their heirs and assigns * • * so long as they comply with the laws of 
the United States governing their possessory title, shall hâve the exclusive right 
of possession and enjoyment of ail the surface included within the lines of 
their location, and of ail veins, Iodes and ledges throughout their entire depth, 
the top or apex of which lies Inside of such surface lines extended downward 
vertically, although such veins, Iodes or ledges may so far départ from a per- 
pendlcular in their course downward as to extend outslde the vertical side-lines 
of such surface locations." 

Section 2324 autlioriz'es the miners in mining districts to make 
their own régulations, not in conflict with the laws of the United 
States or those of the state or territory, in respect to the location, 
manner of recording, and amount of work necessary to hold posses- 
sion, with the exception that the statute requires that the location 
shall be distinctly marked on the ground, and direction as to the 
recording of the mining claim, with the additional requirement that 
until the patent bas been issued not less than |100 worth of work 
shall be performed or improvements made during each year. It is 
recognized law that, so long as the locator complies with the statu- 
tory requirements, and performs the flOO worth of work in each 
year, he is entitled against ail the world, subject to the paramount 
soTereignty of the United States, to hold and enjoy his possession. 
He may never apply for nor take ont a patent, yet, so long as he 
does the acts required by said section 2324, he may hold and enjoy 
perpetually his claim, 

Mr. Justice Fuller, in Manuel v. Wulff, 152 U. S. 510, 14 Sup. Ct. 
653, in summarizing the rights acquired by the locator under section 
2322, said: 

"AATien such qualified persons hâve made a discovery of minerai lands, and 
complied with the law, they shall hâve the exclusive right to possession and 
enjoyment of same. It has, therefore, been repeatedly held that mining clalms 
are property in the fuUest sensé of the word, and may be sold, transferred, mort ■ 
gaged, and inherited without infringing the title of the "United States; and when 
a location is perfected it has the effect of a grant by the United States of the 
right of présent and exclusive possession." Forbes v. Gracey, 94 U. S. 762; 
Belk V. Meagher, 104 U. S. 279; Gwillim v. Donnellan, 115 U. S. 45, 5 Sup. 
Ct. 1110; Noyés v. Mantle, 127 U. S. 348, 8 Sup. Ot. 1132. 

The statute (section 2326) expressly recognizes the possessory right 
to be the subject of litigation between competing claimants, subject 
to the usual jurisdiction of courts over real actions. It expressly pro- 
vides that whenever the claim of any locator is adversed, the pro- 
ceeding before the land-offlce department "shall be stayed until the 
controversy shall hâve been settled or decided by a court of compé- 
tent jurisdiction, or the adverse claim waived." Neither party to 
the contest is required to hâve f ully paid the purchase money. This 
pajTnent is made as a condition précèdent to the issue of the patent. 
In Perego v. Dodge, 163 U. S. 160-165, 16 Sup. Ct. 973, the court, 
speaking of the statute in question, said: 
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"Thus the détermination of the rlght of possession as between the parties is 
referred to a court o£ compétent Jurlsdlctlon In aid of the land office, but the 
form of action Is not provided for by statute, and apparently an action at law 
or suit in equity would lie, as either might be appropriate under the particular 
eircumstances,— an action to recover Dossession when plaintifC is out of posses- 
sion, and a suit to quiet tîtle -when he îs in possession." 

On account of the character of the locator's title without having 
paid the final purchase money, or having obtained a patent, the 
courts recognize the importance, after cougress has held out to the 
locator inducement to go upon and into the minerai lands to bring 
out the precious ores, to increaae the nation's weaith, of extending 
to him every weapon in the armory of justice, offensive and défensive, 
to protect his right of enjoyment, and give him the sensé of security 
while prosecuting his work. How can he wt)rk successfully if he be 
perpetually disturbed by the pretensions of adverse claimants? He 
dare not incur great outlay of money for necessary machinery and 
labor for development, if uncertain, when he has reached compensating 
minerai, whether his expenditures and labor are to be enjoyed by an 
antagonist. Why should he not, therefore, bave the most plenary 
and summary remédies for quieting his claim, which courts of equity 
are so peculiarly adapted to furnish? It was in response to this 
demand of justice that Mr. Justice Field, in Dahl v. Kaunheim, 132 
U. S. 262, 10 Sup. et. 75, said: 

"It does not appear in the présent case that a patent of the TJnited States had 
been issued to plaintifC, but it appears that he has complied with ail the pro- 
ceedings essentlal for the issue of sueh a patent. He is, therefore, the équitable 
owner of the mine, and the government holds the premises in trust for him, 
to be delivered upon the payment specifled. We accordingly treat him, so far 
as the questions involved in this ease are coneerned, as though the patent had 
been delivered to him. Being entitled to it, he has the right to ask a déter- 
mination of any claim asserted against his possession which may throw doubt 
upon his title." 

And we doubt not that it was the purpose, among other things, 
of the législature of the state of Wyoming to emphasize this policy 
in enacting the following statute prior to the origin of this conten- 
tion: 

"An action may be brought by any person in possession, by himself or tenant, 
of any real estate against any person who claims an estate or Interest therein 
adverse to him, for the purpose of determining such adverse estate or interest." 
Kev. St. Wyo. § 2985. 

Under this statute the suprême court of the state bas held that a 
pétition is sufificient which contains a gênerai allégation that the pe- 
titioner is in the actual possession of the described premises, and 
that the défendant claims an estate or interest therein adverse to 
him. Durell v. Abbott, 44 Pac. 647. This action, therefore, could 
hâve been brought in the state court on a pétition containing such 
allégations as the above case. And, where the requisite diverse 
citizenship exists, the action may be brought in the United States 
court, predicated of the local statute. Gaines v. Fuentes, 92 U. S. 
10; Dennick v. Eailroad Co., 103 U. S. 11; Flash v. Conn, 109 U. 
S. 371, 3 Sup. et. 263; Chicot Co. v. Sherwood, 148 U. S. 529, 13 
Sup. et. 695; Cowley v. Eailroad Co., 159 U. S. 569, 16 Sup. Ct. 127. 
This is equally true in suits to quiet title. Holland v. Challen, 110 
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U. s. 15, 3 Sup. et. 495; Greeley v. Lowe, 155 U. S. 75, 15 Sup. Ct. 
24; Harding v. Guice, 25 G. G. A. 352, 80 Fed. 162; Perego t. Dodge, 
163 U. S. 165, 16 Sup. Gt. 971. As a suit to quiet title pertains to 
the inhérent Jurisdiction of courts of equity, it was compétent for 
complainant to bring his action on the chancery side of the court. 
The statutory form of procédure is in aid and not exclusive of the 
right to proceed in equity. 

The bill sets out ail the facts which show compliance by the com- 
plainant with the prerequisites of the fédéral statute investing him 
with the right of possession to the land in controrersy, and entitling 
him to enjoy that right undisturbed, and to hâve his title to the 
possession quieted against the pretended adverse claim of the de- 
fendant. But it is insisted by défendant that, as he had made appli- 
cation to the land-oiïîce department for a patent, pursuant to the 
provisions of section 2325, Rev. St., and the 60 days prescribed therein 
for publication of notice of such application had expired bef ore the 
complainant adversed the application, the complainant is precluded 
from contesting his right to a patent. It does not appear from the 
averments of the bill that the 60-days notice was ever published, 
as required by the statute. But, assume that it was, this fact has no 
application to the instance where the adverse claim does not arise 
until after the expiration of the 60-days limitation, and the applicant 
for the patent has let his application lie dormant for a number of 
years without either paying tiie purchase money or doing the required 
work of flOO each year pending the application for patent. Enter- 
prise Min. Go. V. Rico-Aspen Consol. Min. Go., 32 U. S. App. 75, 13 C. 
G. A. 390, and 66 Fed. 200, affirmed in 167 U. S. 108, 17 Sup. Ct. 762. 
The flling of the application for a patent does not suspend the ob- 
ligation to keep up the required work where, without paying the 
purchase money, the claimant permits his application to sleep for 
years, as in this case. And "upon such failure to comply with thèse 
conditions the claim or mine upon which the failure occurred shal) 
be open to relocation in the same manner as if no location of the 
same had ever been made." Black v. Mining Co., 163 U. S. 450, 16 
Sup. Ct. 1101. 

The decree of the circuit court dismissing the bill is reversed, at 
the defendant's cost, and the cause is remanded, with directions to 
vacate the decree, with leave to the défendant to make answer to the 
bill within such time as the circuit court may direct, and for further 
proceedings in conformity with this opinion. 



COE y. EAST & WEST R. R. OF ALABAMA. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1898.) 

No. 587. 

PORECLOSURE OF Railroad Mortgage— Ordkr Approving Clbkk's Accounts. 

An order of court approving and confirming tlie clerk's accounts covering 

the disbursements of tlie proceeds of a foreclosure sale of a railroad becomes 

a final decree on the adjournment of the term, and can only be revlewed by 

an appeal taken within six months. 
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Appeal from the Circuit Court of the United States for the Northern 
District 6f Alabama. 

This îs an appeal from an order overruling a motion to set aside a 
former order approTïng the acdounts of the clerk, including dishurse- 
ment for his own fées as register. 

The property of the East & West Eailroad of Alabama was ordered sold in 
foreclosure proceedîngs by decree dated November 28, 1892, and by this decree 
the purchaser was required to talie the property subject to the payment of 
the principal ànd unpaid Interest of the recel ver's certlficates, and pay $300,000 
of the purchaae money In cash, to be returned into court for distribution as fol- 
lows: 

"(1) In payment of ail the costs of sale, including complalnant's eosts accru- 
Ing in this suit, and the allowances due to the complalnant's trustée, Including 
the charges and expeases of the counsel for the sald trustée. (2) The balance 
of sald Sums, if any such remaihs, together with the other proceeds of sale, 
shall be applied In payment of the Interest on the certiflcates of the recelver 
of the sald Bast & West Eailroad of Alabama, due up to the date of the sale, 
and thereafter such remaining sùms shall be applied in the order found by the 
spécial màster's report tiled September 6, 1892, or as the court may otherwise 
order at the foot of this decree." 

Pursuaïit to this decree, the property of the East & West Railroad of Alabama 
having bêen ad,1udicated to Eugène Kelly, a decree was rendered confirming sald 
adjudication, and ordering: 

"That the sald purchaser, on or before the flrst day of August, 1893, pay the 
balance of sald purchase raoney (over and above the §30,000 pald at the time 
sald property was bld off to him), to wlt, $270,000 to the register of this court, 
at Birmingham, Ala., subject to the order of this court. But, In making such 
payment, the said purchaser, as holder of receiver's certiflcates mentioned In 
said report of sale and the màster's report flled September 6, 1892, may deduct 
therefrom the amount coming to him as Interest due, up to the date of sale, on 
the receiver's certiflcates so held by him, which sum shall be computed and 
entered by the master commlssioner on the sald receiver's certiflcates as a pay- 
ment ea account thereof. The said Eugène Kelly, as such holder of receiver's 
certiflcates, will also be entitled to retain ont of said $270,000 his proportion of 
the residue thereof remaining after the payment of the sums mentioned in said 
■decree of sale, as preferred to the Hep of said receiver's certiflcates, which residue 
Is declared to be applicable to the principal of said reèeiver's certlficates by the 
terms of the decree of sale, and which sum shall be computed and entered by 
the master commissionei- on the said receiver's certiflcates as a payment on 
account thereof." 

Pursuant to this decree the spécial master commjssloner, on July 7, 1893, re- 
ported that he had exeeuted the deed to Eugène Kelly, and that Eugène Kelly 
had pald $4.5,000 in cash Into the registry of the court, "and upon the receiver's 
certlficates held by him [Eugène Kelly] the interest accumulated thereon up to 
the 29th of May, 1893, which amounted in the aggregate to the sum of $169,- 
«92.93, has been apportioned and credlted as required by the ; court, and the 
sald receiver's certlficates so held by him hâve béen credited with his propor- 
tionate share on the balance of the said $300,000 purchase money remaining 
after deducting the aggregate amounts due the other holders of certlficates for 
interest and their proportipnate share of the principal." "I further report that 
the cash pald into the registry of the court^in ail, $45,000— Is in my opinion 
suffieient to pay ail the œsts heretofore taxed and allowed in the foreclosure 
suit, and of the several sults arising therefrom, and aU daims allowed and 
ordered pald as costs, and also the interest upon the receiver's certiflcates held 
by parties other than Mr. Kelly." 

Later Mr. Kelly paid further sums into the registry for the purpose of taking 
up the small amount of certiflcates not held by him, the balance pald by him, 
plus the $48,000 reported as paid by the master, making the total sum actually 
paid Into the registry amount to $70,800.9f). September 4, 1894, without notice 
to Mr. Kelly or his solicitor, the clerk tiled his report, which showed the total 
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amount received by hlm to hâve been $70,800.90, and the total dlsbursements 
clalmed as made $67,798.16, leaving a balance of $3,002.70 stUl in the fund. 
Among the Items aggregating the $67,798.16 clalmed as disbursed is the item 
of $2,969.07 to N. W. Trimble, register. November 3, 1894, the court entered 
the foUowlng judgment: 

"George S. Coe, Substituted Trustée, vs. Bast & West Kailroad Co. of Ala. et al. 

"No. 14. In Equity. 
"This cause coming on to be heard on the report of N. W. Trimble, as clerk 
and register, filed September 24, 1894, and it appearing to the court that the 
said report has been on flle for more than thirty days, and no objections or ex- 
ceptions being filed thereto, and it further appearing to the court that the dls- 
bursements specified in sald report, including the svma of two thousand nine 
hundred and sixty-nine dollars and seven cents, paid to the register, appear to 
be just and proper, it is therefore ordered, adjudged, and decreed by the court 
that the said report be, and the same is, in ail things, hereby conflrmed." 

No further proceedings appear to hâve been had in the matter at that term of 
the court, nor at the spring term of 1895, nor at the fall term of 1895; but on 
June 9, 1896, a pétition was presented to the Judge of the court, attaclîing the 
said allowance to the register on varions grounds, and praying that the clerlî be 
ordered to turn into the registry of the court the différence between $708 and 
the sum of $2,969.07, and for a decree that the clerli and register was only 
entitled to charge as commissions 1 per cent, upon the amount actually received 
and kept and paid into the registry of the court. On October 27, 1896, the 
pétition was "dismissed anû overruled." On Mareh 20, 1897, the executors of 
Eugène Kelly recited that they considered themselves aggrieved by the orders 
entered November 3, 1894, and October 27, 1896, under which an allowance 
of $2,969.07 was made to the clerk and register, N. W. Trimble, instead of the 
sum of $708.96 to which he was solely entitled, "do hereby appeal from the 
said order and decree." Judge Bruce ordered that "the appeal be allowed as 
prayed for." 

The assignment of errors complains of the report flled September 4, 18-94, 
asserting that the clerk was only entitled to $708.96, and that the allowance of 
any sum in excess was unlawful, and prays for a reversai of the order of 
court of November 3, 1894, approving the accounts of September 4, 1894, in so 
far as the item of $2,969.07 is eoucerned, and for a reversai of the decree of 
October 26, 1896, dismisslng appellant's pétition, and for a decree to be entered 
reducing the register's commissions from $2,969.07 to $708.96, and ordering the 
register to retum the différence, $2,260.11, into the registry of the court. 

Walter D. Denegre, for appellent. 

F. S. Ferguson, John F. Martin, and Wm. Grant, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PER CURIAM. Some question has been made in regard to the 
right of the executors of Eugène Kelly to hâve an appeal at ail in the 
case, on the ground that, as the purchaser of the property, Eugène Kelly 
had no interest in the disposition of the fund accruing from the sale. 
Our View of other questions in the case renders it unnecessary to con- 
sider this objection. The order of the court afiSrming the clerk's ac- 
counts was a decree after the final decree in the main case, and itself 
became a final decree on the adjournment of the court for term at which 
it was entered, and no appeal could be taken therefrom unless the same 
should be sued out within six months from the time the decree was 
rendered. The pétition flled by the executors of Eugène KeUy, more 
than three terms after the decree was rendered, asking to hâve the 
aforesaid final decree set aside, could not hâve the effect of opening up 
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the former decree, or of rendering the same appealable. So far as 
the présent appeal is from the original order approving tlie clerk's ac- 
counts, it must be dismissed, as sued eut too late. So far as the prés- 
ent appeal is from the order entered October 27, 1896, dismissing the 
pétition to reopen the question, it involves nothing except the propriety 
of the judge's action on that date; and, as the original decree was not 
(from lapse of time) revievs^able by pétition for rehearing, bill of review, 
or by appeal, the order of dismisaal was correct. We remark that, 
while the record does not show but what the registry fee in contest is 
still in the registry of the court, the presumption is that the clerk has 
complied with the law, and in his accounts to the government of the 
receipts of his office for the year 1894 he has returned and accounted 
for and paid over the said registry fee. Appellants can take nothing 
on this appeal, and the same is dismissed. 



ORMSBY V. OTTMAN et aL 

(Circuit Court of Appeals, Bighth Circuit February 21, 1898.) 

No. 950. 

1. EquiTT JuEisDicTiON — Statb Statuts— Service bt Publication. 

A State has authorlty by statute to so enlarge the equity powers of its 
courts as to confer upon them jurisdlction to adjudicate the titles and liens 
upon real estate witbin its borders as agalnst nonresidents who are brought 
Into court by publication only. 

8. Suit to Quiet Titlb— "Adverse Interest"— Lien. 

A State statute empowering a person claiming titie to real estate to bring 
and maintain a suit to quiet his title 'against any person or persons who 
clalm an "adverse estate or Interest" therein, authorizes the maintenance 
of such a suit against any person who daims an adverse right, title, or 
estate in, or lien upon, the real estate in question. 

8. Same — Pleading. 

Under such a statute, a pétition alleging that one of the défendants daims 
to be the assignée for value of the moneys due under the trust deed is suf- 
flcient, for the daim alleged constltutes a clalm to the whole bénéficiai inter- 
est in the lien secured by the deed, and hence is a claim of an adverse inter- 
est in the real estate. 

4. Same— Oloud on Title. 

When a clalm to an interest in or lien upon land appears to be valid upon 
the face of the record, and its defects can only be made to appear by ex- 
trinsic évidence, it constitutes a cloud upon the title of the owner, which he 
may invoke the aid of a court of equity to remove. 

5. Same— Service bt Publication— Statute. 

In a suit to foreclose a tnist deed of certain real estate in Nebraska, given 
to O., as trustée, to secure a promissory note (which was afterwards bought 
by H.), a subséquent purehaser (D.) of the land set up payment of the debt 
thus secured, and that in a suit brought by D. in a court of the state against 
O. and H. to quiet the title and reniove the cloud of the trust deed, in 
whleh the summons was served on those défendants who were nonresidents 
by publication only, a decree had been rendered to the effect that the trust 
deed was satisfled and canceled, and the title was quieted in D. HeW that, 
under Comp. St. Neb. 1885, c. 73, §§ 57, 58, and Code Civ. Proc. §§ 77, 78, 
82, 429b, the decree of the state court was valid, and impervious to col- 
latéral attack. 
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6. Same— SuFFiciENCT op Apfidatit. 

The affidavit for publication contained the title of the cause, showlng the 
parties, alleged tiie flling of the pétition, and stated the object and prayer 
thereof to be to déclare satisfied a designated trust deed between specifled 
parties on described premises, to secure the payment of a described indebted- 
ness, and to quiet the plalntiff's tltle. The pétition thus referred to alleged 
the assignment of the debt to H. Bdcl, that the affidavit suiïlciently showed 
the nature of the action and the relief which was sought against H. 

7, Affidavit — Venue— Présomption of RbgiJlaritt. 

Where an affidavit in an action, though not containing a formai venue, was 
entitled in the court in which the action was pending, and was sworn to 
before the clerk thereof, who afiSxed hls seal, held, that the presumption 
was that in the discharge of his duty he administered the oath within the 
jurlsdiction in which he was authorized to act. 

Appeal from the Circuit Court of the United Statea for the Dis- 
trict of Nebraska. 

Thls Is an appeal from a decree which dismissed a bill to foreelose a trust 
4eed of certain real estate in the state of Nebraslîa, given by Hamilton R. Ott- 
man and Harriette L. Ottman, his wife, to the appellant, E. S. Ormsby, on 
October 6, 1888, to secure a promissory note for $4,000 and interest, made by 
Hamilton R. Ottman, and payable to the order of W. L. Telford, which Tel- 
ford indorsed, and sold to Calvin E. HuU on December 19, 1888. The appellees, 
George W. DlUard and Max Einstein, pleaded and proved in answer to this bill 
that on December 26, 1893, Ottman and his wife conveyed the mortgaged prem- 
ises, subject to the mortgage, to Billard; that they clalmed, but Hull and hls 
trustée, Ormsby, deny, that DlUard paid the balance due on the debt secured 
by the trust deed in April, 1894; that in a suit to quiet the title to the mort- 
gaged premises and to remove the cloud of the trust deed in the district court 
■of the coimty of Lincoln, in the state of Nebraska, in wWch George W. Dillard 
was the complainant and the appellants, E. S. Ormsby and Calvin E. Hull, 
were the défendants, and in which the summons was served on the appellants, 
who were nonresidents of that state, by publication only, a decree was rendered 
on November 15, 1894, to the efCect that the trust deed was satisfled and can- 
celed, and that the title to the mortgaged premises was quieted in Dillard; and 
that on April 24, 1894, DiUard and his wife sold the premises for a valuable con- 
sidération, and conveyed them by a warranty deed to the appellee Max Einstein. 

0. C. Flansburg, for appellant. 

T. C. Patterson (B. S. Baker, on the brief), for appellee Einstein. 

Before SANBOEN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. , 

Two questions are présente^ in this case: Was the decree of the 
district court of the state of Nebraska on November 15, 1894, against 
the trustée, Ormsby, and his cestui que trust, Hull, to the effect that 
the trust deed was paid and canceled, impervious to collatéral at- 
tack, and fatal to their subséquent attempt to foreelose the trust deed 
in the fédéral court? If not, was the debt secured by that deed in 
fact paid? The appellant insists that the flrst question should be 
answered in the négative, (1) because the state court had no juris- 
diction to render a deéree removîng the cloud of the lien upon the 
real estate evidenced by the trust deed without a personal service of 
the summons upon the parties interested therein; and (2) because, 
if it had such jurisdiction, the pétition and affidavit for the publica- 
tion of the summons were inaufiQcient to invoke its exercise. It is 
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conceded that a court of equity, without the aid of législation en- 
larging its powers, bas no jurisdiction to quiet the title to real estate, 
or to remoye a cloud therefrom, without personal service of its pro- 
cess upoii tiie interested parties against whom it renderS its decree. 
Such a suit, under the old chancery prtactice, was a personal action, 
and the eflacacy of the decree depended on personal service of the 
subpœna. It is equally well settled, however, that one of thèse Unit- 
ed States has authority by the enactment of a statute to so enlarge 
the equity powers of the courts sitting within its limits as to con- 
fer upon them jurisdiction to adjudicate the titles and liens upon 
real estate within its borders as against nonresidents who are brought 
into court by publication only. The exhaustive and convincing dis- 
cussion of this proposition and the critical review of the authorities 
in the opinion of the suprême court delivered by Mr. Justice Brewer 
in Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, hâve put this ques- 
tion at rest in this country, and left nothing further to be said upon 
it. 8ince that décision was rendered, the only question presented 
by a decree of the class under considération hère is: Did the state, 
by its législation, confer the power upon the court to render its 
decree against those who were brought into it by publication only? 
The statutes of Nebraska which control the answer to this ques- 
tion in the case at bar are as follows : 

"An action may be brought and prosecuted to final decree, Judgmént or order, 
by any person or persons, whether in aetual possession or not, «laiming title to 
real estate. against any person or persons, wlio daim an adverse estate or inter- 
est tiierein, for tlie purpose Of determining •sxich estate or interest, and quieting 
tlie titlê to said real estate." Comp. St. 1885, p. 483, c. 73, § 57. 

"AU such pleadings and proofs and subséquent proceedlngs shall be had in such 
action now pending or hereafter brought, as may be necessary to fuUy settle 
or détermine the question of title between the parties to said real estate, and 
to decree the title to the same, or any part thereof, to thé party entitled thereto; 
and the court may issue the appropriate order to carry such decree, Judgmént 
or order into effeet." Id. § 58. 

"Service may be made by publication in either of the followlng cases: • * • 
Fourth. In actions which relate to, or the subject of which is, real or personal 
property in this state, where any défendant has or claims a lien or interest, 
aetual or contingent therein, or the relief demanded consists *holly or partiaUy 
in excluding him from any Interest therein, and such défendant is a non-resî- 
dent of the state or a f oreign corporation." Code CIv. Proc. § 77 (Comp. St. 
1885, p. 637). 

"Before service ean be made by publication, an affldavit must be flled that 
service of a summons cannot be made within this state, on the défendant or 
défendants, to be served by publication, and that the case la one of those men- 
tioned in the preceding section. When such affldavit Is flled the party may pro- 
ceed to make service by publication." Code,;§ 78. 

"A party against whom a Judgmént or decree has been rendered without other 
service than by publication in a newspaper, may, at any time within five years 
af ter the date of the judgmént or order, hâve the same opened and be let in 
to défend; • * • but the title to any property, the subject of the Judg- 
mént or order sought to be opened, which by it, or in conséquence of it, shall 
hâve passed to a purchaser In good falth, shall not be affected by any proceed- 
lngs under this section, nor shall they afCect thé title to any property sold before 
Judgmént under an attachment." M. § 82. 

"When any Judgmént or decree shall be rendered for a conveyance, release or 
acquittance, lu any court of ,thls state, and the party or parties against whom 
the Judgmént or decree sliall be rendered do not comply therewith within the 
time mentioned In said Judgmént or decree, such Judgmént or decree shall hâve- 
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the same opération and ettect, and be a« available, as I( the conreyance, releaae 
or acqulttance had been executed conformable to such judgment or decree." 
Id. § 429b. 

Thèse are the very statutes which were before the suprême court 
In Arndt v. Griggs, supra. In that case it was held that a decree 
under thèse statutes, based upon publication of the summons against 
nonresident défendants, who claimed a title adverse to the com- 
plainant, was valid and conclusive. In view of this décision, it is 
conceded that the state court had jurisdiction to entertain the suit 
and to render the decree against the trustée, Ormsby, and his cestui 
que trust, Hull, if they had or claimed an "estate or interest" in the 
promises described in the trust deed. The contention is that they 
had a lien upon those premises, that this was neither an estate nor 
an interest, and that thèse statutes gave the state court no power to 
adjudicate that lien without personal service of the summons upon 
its holders. The controversy rages over the signiflcance of the word 
"intérêt" in the statute first quoted. The real question is whether 
the législature, by the use of that word, intended to limit the power 
of the courts to the adjudication of adverse claims to the title only 
to real estate in the state of Nebraska, or to extend that power to 
the détermination of ail adverse claims against it, either by title or 
by lien. In support of the former construction the principles are 
invoked that a mortgage is a mère incident to the debt it secures 
(Daniels v. Densmore, 32 Neb. 40, 48 N. W. 906); that it is not a 
property in the thing mortgaged, nor does it constitute a right of 
action for it (Meany v. Head, 1 Mason, 319, Fed. Cas. No. 9,379; Ex 
parte Foster, 2 Story, 131, Fed. Cas. No. 4,960); that it is a mère 
lien or charge upon the real estate it describes for the security of 
the debt (Kyger v. Eyley, 2 Neb. 20, 27; Webb v. Hoselton, 4 Neb. 
308, 318; Hurley v. Estes, 6 Neb, 38G, 391; Davidson v. Cox, 11 
Neb. 250, 9 N. W. 95; Sessions v. Irwin, 8 Neb, 5, 8; McHugh v, 
Smiley, 17 Neb. 620, 623, 20 N. W. 296); that upon the death of 
the mortgagee the debt and the lien which secures it do not descend 
to his heirs, but pass to his exécuter or administrator (Comp. St. Neb. 
1885, p, 310, c. 23, § 207); that covenants which run with the land 
do not pass to the mortgagee before foreclosure (Davidson v, Cox, 
11 Neb, 250, 9 N. W, 95); that the lien of the mortgage is not sub- 
ject to levy and sale on exécution, and that for the purposes of tax- 
ation the situs of the note and of the lien secured by it is the rési- 
dence of the owner of the note, and not the location of the real estate 
(Cleveland, P, & A, R. Co, v. Pennsylvania, 15 WaH, 300; City of 
Davenport v, Mississippi & M, E. Co., 12 lowa, 539, 547), Our at- 
tention is called to the fact that in one or two instances in which 
courts were not discussing the meaning of the word "interest" in 
any statute like that at bar, they remarked that a mortgage or judg- 
ment lien was no interest, estate, or title in the property itself (Dan- 
iels V. Densmore, 32 Neb. 40, 48 N, W, 906; School Dist, v. Werner, 
43 lowa, 643; Rodgers v. Bonner, 45 N, Y, 379); and it is insisted 
that from thèse principles and authorities the conclusion must be 
drawn that the rights of Ormsby and Hull under the trust deed con- 
Btituted no interest in the real estate it described, but were mete 
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Personal rîghts which could not be affected or adjudicated, nnder the 
fourteenth amendment to the fédéral constitution, without the Per- 
sonal service of the summons upon them under the ruie announced 
in Pennoyer t. Neff, 95 U. S. 714, and similar cases. The principlea 
referred to by counsel for the appellant are indisputable, and the dé- 
cisions he cites are authoritative upon the questions they détermine, 
but they fail to compel the conclusion he draws. He cites no case in 
which any court has ever held that, under a statute authorizing a suit 
to quiet the title to real estate against those claiming "an adverse 
estate or interest therein," an action cannot be maintained against 
one claiming an adverse lien upon it In the cases which he cites, 
the courts were considering other questions, and, while their défini- 
tions of liens and interests may suggest the inference that they might 
apply the same construction to thèse terms if they were determining 
the question at issue hère, their décisions are neither controlling nor 
very persuasive authority upon this question, because it was not be- 
fore them, and because the reasons which should détermine it were 
not presented to their minds, and did not control their décisions. 
The purpose of the construction of a statute is to ascertain the inten- 
tion of the législature in its enactment. That intention is, perhaps, 
best discovered by a considération of the evil which the législature 
sought to remedy, the object which they sought to attain, and the 
measure in which the proposed interprétations of the statute will 
remedy that evil and attain that object. The evil which the légis- 
lature of the state of Nebraska undertook to remedy by the statute 
now in hand was the insecurity and uncertainty in the titles to real 
estate within the borders of their state which resulted from adverse 
claims against it, held by those who would not press them to an 
adjudication. Owners of real property found that they could not sell 
it in the face of such claims. Purchasers would not buy impending 
lawsuits. They did not dare to improve it lest the adverse claim- 
ants should take both land and improvement. Yet, if the holders of 
thèse claims were not résidents of their state, and did not see fit 
to sue to enforce them, the owners must suffer in silence, and the 
settlement and cultivation of the land and the growth of the cities in the 
state must be intolerably retarded. The object which the législature 
sought to attain was certainty and security in the title to real estate 
within the limits of the state. They intended that this statute should 
be a bill of peace. They undertook to provide by it a method by 
which any owner of land could quiet his title to it against ail adverse 
claims, make it safe for improvement, and secure for purchase. 
They enacted that any person claiming title to real estate might 
bring an action to quiet his title against any person who claimed 
"an adverse estate or interest therein." Did they mean to give the 
right to this action against those who claimed an adverse right in 
the title only, or against ail who made any adverse claim upon the 
real estate, either by way of title or by way of lien? It is always 
compétent to consider the conséquences of a statute in order to ar- 
rive at the intention of its framers. Boyd Paving & Contracting Co. 
V. Ward, 85 Fed. 27; Lamar W. & E. L. Co. v. City of Lamar, 128 
Mo. 188, 210, 26 S. W. 1025, and 31 S. W. 756. Which construction 
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most effectively remédies the evil they wished to suppress, and ac- 
complishes the purpose they sought to attain ? If suits to quiet title 
can be maintained under this statute against those only who make 
adverse claims to the title to real estate, its owners are still remed- 
iless against that vast horde of claims by judgments, by liens for 
taxes, by liens by mortgages, by rendors' liens, by liens of ail kinds, 
which constitute by far the most numerous and most vexations class 
of claims adverse to the owners of land; the purpose of the législa- 
ture fails ofaccomplishment; the evil they sought toremedy still exists; 
and titles to real estate must remain insecure and unsettled in the 
state of Nebraska as long as nonresident lienholders see fit to hold 
the threat of their claims against it without enforcing them. On 
the other hand, the word "interest" is the broadest term applicable 
to claims in or upon real estate. In its ordinary signification among 
men of ail classes it is broad enough to include any right, title, or 
estate in, or lien upon, real estate. One vpho holds a mortgage upon 
a pièce of land for half its value is commonly and truth^ully said to 
be interested, to hâve an interest, in it, and it would not be true, 
in the common understanding of men, to say that he had no interest 
in it. If this word be given this signiflcance in the statute before us, 
if it be given the meaning which it has in common parlance, and 
which it undoubtedly conveys to the great majority of those who 
read or hear it, the evil which the législature sought to remedy is 
suppressed, a method is provided for quieting titles against ail ad- 
verse claims, whether by title or by lien, and the certainty and se- 
curity of those titles is assured. Moreover, the word "interest" 
seems to hâve been used by the législature in this ordinary and broad 
signification not only in the section of the statute under considéra- 
tion, but in other enactments. For example, in the latter part of the 
fourth subdivision of section 77 of the Code (Comp. St. 1885, p. 637), 
which provides for publication "in actions which relate to, or the 
subject of which is, real or personal property in this state, where 
any défendant has or claims a lien or interest, actual or contingent, 
therein, or the relief demanded consists wholly or partially in ex- 
cluding him from any interest therein, and such défendant is a non- 
resident of the state or a foreign corporation," the word "interest" 
undoubtedly signifies any lien, right, title, or estate through which 
the défendant could be said to be interested in the property. The 
view of the intention of the législature in the enactment of the stat- 
ute in issue to which we incline is not without the support of re- 
spectable authority. In Forée v. Stubbs, 41 Neb. 271, 277, 59 N. 
W. 798, the suprême court of that state sustained a suit to quiet 
the title to real estate under this statute against one who claimed 
liens upon it for taxes adverse to the owner. A statute of the state 
of Indiana enacted for the same purpose as that before us author- 
izes an action by the proper plaintiff "against one who claims title 
or interest in the real estate adverse to him." Rev. St. Ind. 1888, 
§ 1070 (Laws 1881, p. 240). In Essig v. Lower, 120 Ind. 239, 242, 
246, 21 N. E. 1090, an action was sustained under this statute to 
quiet the title to real estate against, and to remove the lien of, a 
decree for the foreclosure of a mortgage which had not been exe- 
85F.-32 
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cuted, and a decree was rendered upon a publication ,of the sum- 
mons against the holdea- of the lien under, the foreclosure decree. 
The contention that a suit to quiet title and to remove the cloud of a 
trust deed or mortgage as against the holder of a lien is an action 
in personam, and not in rem, and that service by publication gives 
no jurisdiction, which is so strenuously urged upon us in this case 
by counsel for the appellant, was answered by the court in that 
case in this way: 

"It is also argued that the decree in the action to quiet title, set forth in the 
spécial todlng, Is in personam, and not in rem, and that the court had no power 
to render such a decree on publication. While it may be true that such decree 
is not In rem, strictly speaking, yet it mnst be conceded that it fixed and settled 
the title to the land then in controversy, and to that estent pârtakes of the 
nature of a judgment in rem. But we do not deem it necessary to a décision 
of this case to détermine whether the decree is in personam or in rem. The 
action was to quiet the title to the land then involved, and to remove therefrom 
certain apparent liens. Section 31S, Rev. St. 1881 (section 320, Kev. St. 1894), 
expressly authorlzes the renditlon of such a decree on publication." 

This answer received the sanction of the suprême court in Arndt 
V. Griggs, 134 U. S. 316, 322, 10 Sup. Ct. 557, and any further dis- 
cussion of that proposition in this case would be a worli of superero- 
gation. The statute of South Daiiota provides that an action to 
quiet title may be maintained by a proper plaintifE "against another 
who claims an estate or interest in said real property adverse to 
him." Comp. Laws Dak. 1887, § 5449. In Clark v. Darlington 
(S. D.) 63 N. W. 771, the suprême court of that state held that one 
who claimed a lien upon claimed an interest in real estate within 
the meaning of that statute, and sustained an action under it to 
quiet the title against the holder of a lien for taxes. To the same 
effect are Axtell v. Gerlach, 67 Cal. 483, 484, 8 Pac. 34, Kittle v. 
Bellegarde, 86 Cal. 556, 25 Pac. 55, and Horn v. Garry, 49 Wis. 464, 
470, 5 ÎSr. W. 897. The resuit is that the evil which the législature 
of Nebraska attempted to remedy, the purpose which they sought 
to accomplish, the conséquences of the two constructions of this stat- 
ute proposed, and the opinions of other courts which hâve consid- 
ered the question at issue, concur in impelling us to adopt the view 
that the législature intended by the use of the words ^'estate or in- 
terest" to signify every right, title, and lien in or upon real estate 
which could be the subiect of an adverse claim. Their intention evi- 
dently was to provide for the adjudication of ail adverse claims to 
or upon real estate, to the end that the titles to it might be set at 
rest against ail claimants. Our conclusion, therefore, is that sec- 
tion 57, c. 73, Comp. St. Neb. 1885, which empowers a person claim- 
ing title to real estate to bring and maintain a suit to quiet his 
title "against any person or persons who claim an adverse estate or 
interest therein," authorizes the maintenance of such a suit against 
any person who claims an adverse right, title, or estate in, or lien 
upon, the real estate in question. 

The decree of the state court is, however, attacked upon the ground 
that, if that court had jurisdiction to entertain the suit, the pétition 
and the affldavit for the publication of the summons were insufifl- 
cient to warrant its exercise. The objections on which this attack 
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is based are not so grave as to require extended discussion. They 
will be stated and considered in their order. First. It is insisted 
that the pétition is inBufiScient to authorize the decree against Hull, 
because, although it sets fortb the original loan of $4,000 by Telford 
to Ottman, and the trust deed which secured it, the only allégation it 
con tains which discloses the interest of Hull in the real estate is this: 
"Calvin E. Hull, défendant, claims to be the assignée for the value 
of the moneys due under said trust deed." But the debt was the 
principal thing, and the mortgage a mère incident. The lien vehich 
the trust deed secured followed the debt, and Hull's claim to be the 
assignée of the moneys due on the debt was a claim of the entire 
bénéficiai interest in the lien secured by the deed, and hence it was 
the claim of an aidverse interest in the réal estate. Second. It ia 
said that the pétition is insuiHcient because it shows that there was 
no claim or lien in fact under the trust deed. But the pétition al- 
légea that, while the debt secured by the trust deed was in fact 
paid, the deed itself stood undischarged upon the record, and evi- 
denced an apparently valid lien, whose invalidity could be made to 
appear by extrinsic évidence only. When a claim to an interest in 
or lien upon land appea,rs to be valid upon the face of the record, 
and its defect càn only be made to appear by extrinsic évidence, it 
constitutes a cloud upon the title of the owner, which he may invoke 
the aid of a court of equity to remove. Crooke v. Andrews, 40 N, 
Y. 547; Corey v. Schuster, 44 Neb. 269, 273, 62 N. W. 470; Lick v. 
Ray, 43 Cal. 83. Third. It is argued that the decree is void because 
the affidavit for the publication of the summons contained no venue. 
But it was entitled in the district court of Lincoln county, Neb., and 
was swom to before the clerk of that court, who affixed his seal 
thereto. It was the duty of that clerk to administer oaths within 
the jurisdiction in which the statutes of Nebraska authorized him to 
act. The presumption is that he discharged that duty. There is no 
évidence to the contrary, and this objection is without merit. Young 
V. Young, 18 Minn. 90 (Gil. 72); State v. Henning (S. D.) 54 N. W. 
536; Reavis v. Cowell, 56 Cal. 588; Mercantile Cp, v. Glenn (Utah) 21 
Pac. 500; Mosher v.Heydrick,45 Barb. 549, 553; Rex v.Emden, 9 East, 
437. Fourth. The last objection to the decree of the state court is that 
the aflQdavit for the publication of the summons was insufficient, be- 
cause it did not show the nature of the action, nor the relief which was 
sbught against Calvin E. Hull. The statutes which are quoted in 
the earlier part of this opinion required the aflSdavit to state that 
the action in which it was filed related to, or the subject of it was, 
real or personal property in the state, in which a défendant had or 
claimed some lien or interest, actual or contingent, or in which the 
relief demanded consisted wholly or partially in excluding him from 
any interest therein. The afiSdavit for the publication of the sum- 
mons contained the title of the cause, from which George W. Dillard 
appeared to be the plaintifE and Calvin E. Hull and others the de- 
ifehdànts. It alleged that Dillard had flled a pétition in the dis- 
trict court of Lincoln county against the above-named défendants, 
the objéct and prayer of which was to déclare satisfled a certain 
trust dèéd executed by Hamilton R. Ottman to E. S. Ormsby, trustée^ 
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dated October 6, 1888, on the following described. premîses, to wtt, 
"lots 5 and 6 in Belton's subdivision of lots 5 anà 6, in block 114, 
in the original town , of Nortb Platte, Lincoln coùnty, Nebraska," 
to secure the payment of $4,000 to W. L. Telford on the Ist day of 
January, 1894, with 7 per cent. interes.t, and to quiet the title to 
said premises in the plaintifif. In view of the f act that this aiB- 
davit refers to the pétition, which alleged that Hull was the as- 
signée of the debt secured by this trust deed, we are unable to flnd 
any substantial ground for the objection urged to this affldavit. 
It clearly shows that the subject of the action was real estate, and 
that the relief demanded consisted in excluding ail the défendants 
from any interest therein or lien thereon under the trust deed which 
it described. The decree of the state court was therefore valid, and 
impervious to collatéral attack. The question whether or not the 
debt secured by the trust deed had been paid was, consequently, not 
open for considération in the court below, nor is it hère. The de- 
cree below must be affirmed, with costs, and it is so ordered. 



WHBBLING BRIDGE & TERMINAL RT. CO. v. COOHRAN. 

(Circuit Court, N, D. Ohlo, W. D. January 8, 1898.) 

Rbckivehs— Ancillabt Appointment— Comitt. 

A receiver who, in the court of tiis prlmary appointment, obtalned a con- 
tlnuance of an action pending therein, on condition that he would not 
press to trial a suit then pending between the same parties in the court 
of hls ancillary appointment, wlH not be permitted by the latter court to 
violate the condition, t\rhen the opposite party insists on Its observance 
by à motion for contlnuance. 

This was an action by the Wheeling Bridge & Terminal Railway 
Company against Mattie D. Cochran, executrix of the last will and 
testament of Robert H. Cochran, deceased. The case was heard on 
a motion by the défendant for a continuance. 

Smith & Beckwith, for plaintiff. 
Kinney & Newton, for défendant. 

Before HAMMOND and EICKS, District Judges. 

PER CURIAM. We should hâve no difflculty in denying this ap- 
plication for continuance, were it not for the condition imposed by 
the circuit court of the United States for the district of West Vir- 
ginia, at Wheeling, in the order granting a continuance in the suit 
pending in that court. Wç might possibly, with ail due comity, dis- 
regard that condition in determining this motion, were it not for the 
fact that the présent plaintiff is the receiver appointed by that court, 
especially amenable to its control beyond that commpn jurisdiction 
which a court exercises over the parties to a suit. It is true that he 
also is a receiver in the ancillary proceedings hère in this state, but 
the court in West Virginia is the court of original cognizance, and 
has jurisdiction of the primary administration of the affairs of the 
insolvent plaintiff çonipany. We do not know, from this record, why 
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the receiver of the plaintifE company asked for a continuance of the 
cause pending in that court; but, wliatever the reason may be, the 
continuance was extended to him upon the express condition that he 
should not press for a trial of his case in this court. That condition 
is, in our judgment, tantamount to an order upon the receiver, by 
the court appointing him, not to proceed with this case until the next 
term of the court in West Virginia. Possibly, if it were an ordinary 
oase where the élément of the plaintifE's being a receiver of the court 
did not exist, the acceptance of the continuance by the plaintiiï, with 
such a condition attached, would bind him to it, and estop him from 
demanding à trial hère, although it is true that he objected to the 
condition at the time it was imposed. Nevertheless, he accepted 
the continuance, and the acceptance carried with it an implied obliga- 
tion to observe the condition upon which the continuance was 
granted. It may be that, technically, he would incur only the penal- 
ties of a contempt of that court for violating the conditions of its or- 
ôers, that the court hère should not be concerned with the penalties 
ior that contempt, and might go on with the trial of this case in spite 
of that condition; but we prefer to base our judgment upon the 
ground that, as a receiver of that court, he is bound to obey its or- 
ders. There is presented by the motion a somewhat peculiar situa- 
tion which requires some explanation for a proper understanding of 
the ruling we bave just made. 

It seems that the Wheeling Bridge & Terminal EaUway Company 
commenced an action in the court of West Virginia against Robert 
H. Oochran, the décèdent, in his lifetime, to which, by a cross action, 
he pleaded what is called a "bill of set-offs," and that he obtained a 
judgment against the plaintiff company on his cross action, which, 
on error to the circuit court of appeals for the Fourth circuit, was set 
aside, and a new trial granted. 15 C. C. A. 321, 68 Fed. 141. Coch- 
ran meantime moved to Ohio, or possibly already lived hère when 
suit was brought in West Virginia. He died hère in possession of 
considérable property, leaving the défendant, his executrix, in Ohio. 
ITie suit in West Virginia was revived against and in favor of an 
administrator of his estate appointed in West Virginia. The plain- 
tiff company, becoming insolvent, was placed in the hands of a re- 
ceiver in the United States court in West Virginia, — the same court 
in which its suit was pending against Cochran. The plaintiff com- 
pany, however, after the death of Cochran, brought this suit in Ohio, 
alleging precisely the same cause of action that was set up in the 
suit in West Virginia against Cochran in his lifetime, making his Ohio 
executrix the défendant. It was held by this court, upon plea or 
demurrer, that the pendency of the suit in West Virginia was neither 
an abatement of nor a bar to the suit hère, and that the receiver could 
proceed pari passu in either jurisdiction. Last September, the case 
coming on in the circuit court of the United States in West Virginia, 
the receiver made an application for a continuance, as to the grounds 
of which we are nOt informed. The défendant in that suit resisted 
the application for continuance, and insisted that the trial should 
proceed there. The court granted the application for continuance, 
but, to use the language of the court, "upon the terms and conditions 
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that the said action pending in the circuit court of the United States 
in OMo shall not be pressed for trial by the said receiver at any time 
before the next term of this court. The condition upon which the 
continuance is granted is objected to by the receiver." 

Now, while thèse cases may proceed in either jurisdiction at the 
same time, and probably, if it be true, as stated in the briefs of coun- 
sel, that the main body of the assets is hère in Ohio, the jurisdiction 
of the domiciliary administration, it would be désirable to the plain- 
tifif receiver to hasten a décision and judgment in his favor hère in 
Ohio, where the assets are, rather than in the jurisdiction of the an- 
cillary administration, where it is said the assets are meager. And 
it may be true, as stated by counsel for the plaintifE, that a judgment 
in West Virginia, against the ancillary administrator there, will not 
be binding agâinst the domiciliary executrix hère in Ohio, and that 
it will not be receivable, even as ' évidence, in the administration of 
the estate hère, and that the plaintifE may be required to obtain judg- 
ment in this suit before he can reach the assets in Ohio. Yet, inas- 
much as the plaintifE has been directed, by the court which originally 
appointed him, not to proceed with his suit hère until the coming of 
another term of the court in West Virginia, and has accepted an or- 
der of continuance containing that direction as a condition of its 
grant, we think the défendant has a right to insist upon his com- 
pliance with that condition, whether she could do so in ordinary cases 
or not. A receiver is certainly bound by the orders of the court ap- 
pointing him as to the litigatîon which he is conducting, and a spécial 
comity due in such cases to the court making the appointment de- 
mands that ail other courts should aid in enforcing its orders. C!on- 
tinuance granted. 



SANG LUNG et al. v. JACKSON, Collector. 

(Circuit Court, N. D; Califomla. February 21, 1898.) 

No. 12,548. 

1. EqtriTT JtrRISDTCTION— MULTIPIilCITY OV StrlTS— COMMUNITY DP InTBRBSTS. 

A number of persons having distinct Interçsts In a quantity of tea about to 
be destroyed by a collector of customs, under the aet forbidding importation 
of Impure teas, may, on the ground of preventing a multlplicity of suits, maln- 
tain a suit in equity to enjoin the collector, since ttiey hâve a common interest 
In the question whether he has légal authorlty to commit the act. 

a. CONSTITUTIONAL LaW— POREIGN COMMBKCB— REGULATION OP IMPORTS. 

Under its constitutlonalpower to regulate forelgn commerce, congress had 
authorlty if) pass the act of March 2, 1897, to prevent the Importation of 
Impure and unwholesome teas, and the power therein glven to the secretary 
of the treasury to appoint a board of experts to prépare standard samples 
of tea, by which the purlty and quality of Imports are to be judged, was 
not a délégation of législative power. 

8. SaMB— CONCLUSIVENESS OP APPRAISBRS' DECISION. 

The action of the board of appralsers In rejectkig as impure and unwhole- 
some certain Canton tea, being a décision of fact by a tribunal to which the 
matter Is referred by law, cannot be reviewed by the courts on the theory 
that thelr action was Illégal because no standard as to Canton teas was estab» 
Ushed by the board of experts appointed by the secretary pf the treasury. 
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Thos. D. Riordan and Edward Lande, for complainants. 
Samuel Knight, Asst U. S. Atty., for défendant. 

DE HAVEN, District Judge. This is an action in equity brought 
by a great number of résident aliens, subjects of tlie Empire of Cliina, 
against John P. Jackson, as collector of customs at the port of San 
Francisco, in whicli the court is asked to enjoin the défendant from 
proceeding to destroy a large quantity of tea imported by the complain- 
ants. The bill of complaint allèges that during the months of May, 
June, and July, in the year 1897, the complainants imported into the 
United States from China, and entered at the custom house at the port 
of San Francisco, 2,910 packages of tea, commerciaUy known as "Can- 
ton Tea"; that Canton tea bas been largely imported into this country 
from China since 1868, and is known by that name in the tea trade of 
the world, and is in gênerai use throughout the United States; that, 
upon the entry at the custom house of San Francisco of the said teas so 
imported by complainants, the same were duly examined by the ex- 
aminer appointed by law, with référence to purity, quality, and âtness 
for consumption, and that "the said tea was found by the examiner 
to be not equal in purity, quality, and fltness for consumption to the 
standards provided by law, and inferior in purity, quality, and fltness 
for consumption to said standards, for the sole considération that the 
only standards provided by law are those embraced in the régula- 
tions of the treasury department" adopted May 1, 1897, for the ex- 
amination of imported teas, under the act of March 2, 1897, and in 
which régulations Canton tea is not named as one of the standards. 
The bill further allèges "that the said matter was thereafter referred 
for décision to a board of three United States gênerai appraisers, who 
were designated by the secretary of the treasury department of the 
United States, and that said board did, after due examination, afflrm 
the said flnding and décision of said examiner," and upon the same 
ground; that the défendant, as collector of the port, refuses to issue 
to complainants any permit for the release or delivery of said tea, or 
any part thereof, on the sole ground that there is no standard estab- 
lished by law for the said tea, and that the only standards fixed by law 
''are those limited in and by the régulations of the treasury department 
in regard to the importation and inspection of tea," adopted May 1, 
1897, and which do not include Canton tea. It is further alleged that 
the défendant, as such collector of the port, and under color of his 
said ofBce, threatens to destroy the said tea, imported as aforesaid by 
the complainants, and wUl so destroy it, imless restrained by injunc- 
tion; that such threatened in jury would be irréparable, and not sus- 
ceptible of pecuniary compensation, and would also destroy and pro- 
hîbit the importing business in which complainants are engaged; and 
that the relief for which complainants ask "is necessary to prevent a 
multiplicity of judicial proceedings." The bill also contains this alléga- 
tion: "That it is not intended by the said act of congress approved 
March 2, 1897, and is in violation thereof, to restrict and limit the stand- 
ards of purity, quality, and fltness for consumption of ail kinds of tea 
into the United States to those standards only which are deflned by said 
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régulation, and that, so restricted, tàe same is a preferential standard 
which is not founded upon grounds consistent with law or the policy 
of the law, and constitute a spécial and unwarranted discrimination, 
by giving undue préférence of one class of tea over another, where both 
are equal in purlty, quality, and fltness for consumption, and are unjust, 
oppressive, unreasonable, discriminating, unequal, prejudicial, and not 
authorized by, but contrai^ to, the letter, spirit, and purpose of the 
said law of congress approved March 2, 1897." The défendant demurs 
to the bill upon the ground that complainants hâve not thereby shown 
themselves to be entitled to the relief prayed for therein. 

1. One of the grounds urged in support of the demurrer is that the 
bill fails to show that the complainants will sustain irréparable injury, 
in this: that it is apparent that, for any damage which they or eitner 
of them might sustain by reason of the destruction of the tea referred 
to in the bill, an action at law would afford an adéquate remedy, not- 
withstanding the gênerai allégation that such injury would be irrépara- 
ble, and not capable of being compensated in damages. It is undoubt- 
edly true that such gênerai allégation in a bill of complaint is not of 
itself sufBcient to show that a plaintifif will sufEer irréparable injury, 
if some threatened action of a défendant is not enjoined. "The facts 
stated must satisfy the court that such appréhension is well founded." 
Branch Tumpike Co. v. Board of Sup'rs of Yuba Co., 13 Cal. 190. In 
my opinion, the facts do not show that complainants would sustain ir- 
réparable injury if the défendant should destroy the tea referred to in 
the bill, as damages would be an adéquate compensation for any loss 
which either of the complainants might sustain by reason of its de- 
struction. But if it is shown by the allégations of the bill that such 
action of the défendant would be in violation of law, then the resort by 
the complainants to a court of equity, for the purpose of preventing the 
commission of such threatened violation of their property rights, may 
be justified under the well-settled rule that a court of equity may take 
cognizance of any controversy when necessary to prevent a multiplicity 
of suits. It is true each of the complainants has a separate and dis- 
tinct interest in the tea which the défendant threatens to destroy, but 
they ail hâve a community of interest in the subject-matter of the con- 
troversy; that is, a common interest in the question whether the de- 
fendant is authorized by law to destroy such tea. The alleged rights 
of each and ail of the complainants dépend upon the same facts, and 
must therefore, necessarily, be determined by the same principle of law. 
In such a case a court of equity will take jurisdiction in order to pre- 
vent a multiplicity of actions. 1 Pom. Eq. Jur. § 269; Osborne v. Kail- 
road Co., 43 Fed. 824; De Porest v. Thompson, 40 Ped. 375. It there- 
fore becomes necessary to consider the further question, whether the 
complainants hâve shown by the bill that anv légal rights of theirs will 
be violated by the threatened action of the défendant. 

2. On March 2, 1897, congress passed an act entitled "An act to 
prevent the importation of impure and unwholesome tea." Section 1 
of this act déclares it to be unlawful for any person after May 1, 1897, 
to import or bring into the United States any tea inferior in purity. 
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quality, and fitness, for consumption, to the standards established un- 
der the provisions of that act; and by section 2 the secretary of the 
treasury was directed, immediately after the passage of the act, to 
appoint a board of seven members, each of whom should be an expert 
in teas, to prépare and subnait to Mm "standard samples of tea." Sec- 
tion 3 provides "that the secretary of the treasury, upon the recom- 
mendation of the said board, shall fix and establish uniform standards 
of purity, quality, and fitness for consumption of ail kinds of teas im- 
ported into the United States, and shaU procure and déposât in the cus- 
tom houses of the ports of New York, Chicago, San Francisco, • • • 
duplicate samples of such standards. • • * AU teas, or merchan- 
dise described as tea, of inferior purity, quality, and fitness for consump- 
tion to such standards shall be deemed within the prohibition of the 
flrst section hereof." The act further provides for tlîe examination by 
an examiner of ail teas brought into the United States, and that in case 
either the importer or coUector shall protest against the finding of the 
examiner, as to the purity, quality, and fitness for consumption of any 
tea imported, when compared with the proper standards, the matter 
in dispute shall be referred for décision to a board of three United States 
gênerai appraisers, to be designated by the secretary of the treasury, 
and, "if upon such final re-examination by such board the tea shall be 
found to be inferior in purity, quality, and fitness for consumption to 
the said standards, the importer or consignée shall give a bond, * • » 
to export said tea, ♦ • • ont of the limits of the United States 
within a period of six months after such final re-examination; and if 
the same shall not hâve been exported within the time specified, the 
collector, at the expiration of that time, shall cause the same to be de- 
stroyed." The act further provides that the board of United States 
gênerai appraisers "shall be authorized to obtain the advice, when 
necessary, of persons skilled in the examination of teas." No provision 
is made in the act for the revision of the findings or décision of the 
board of gênerai appraisers. 

It appears from the allégations of the bill of complaint that the vari- 
ons steps provided by the act above referred to, for the purpose of de- 
termining whether the tea imported by the complainants is of such 
purity, quality, and fitness for consumption as to entitle it to be ad- 
mitted into the United States, hâve been taken, and the décision of the 
ofiîcers appointed by law for the purpose of passing upon that question 
was that such tea should not be admitted. Will the décision of the 
board of gênerai appraisers, if carried into effect, destroy or impair any 
vested right belonging to the complainants? The answer to this gên- 
erai question will necessarily détermine the judgment to be given in 
this case. 

That the act of March 2, 1897, before referred to, is a valid exercise 
of the constitutional power of congress to regulate commerce, would 
seem to admit of no doubt. The power to regulate commerce was 
defined by Chief Justice MarshaU in Gibbons v. Ogden, 9 Wheat. 196, 
as the power "to prescribe the rule by which commerce is to be gov- 
erned." The late Justice Miller, in speaking of this définition, said: 
It is one "which perhaps can never be excelled in its brevity, accuracy. 
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and comprehensiTedess." Miller, Const. 449. The power îtself is 
without any other limitation than that prescribed by ttie constitution. 
In the case of County of Mobile v. Kimball, 102 U. S. 691, the court, 
speaking of the power of congress to regulate commerce, said: "That 
power is, indeed, without limitation. It authorizes congress to pre- 
scribe the conditions upon which commerce in ail its forms shall be con- 
ducted between our citizens and the citizens or subjects of other coun- 
tries, and between the citizens of the several states, and to adopt meas- 
ures to promote its growth and insure its safety." And in Gibbons v. 
Ogden, 9 Wheat 196, it is said with greater accuracy: "This power, 
like ail others vested in congress, is complète in itself, may be exercised 
to its utmost extent, and acknowledges no limitations other than are 
prescribed in the constitution." Thèse limitations are found in section 
9 of article 1 of the constitution, and need not be more particularly 
referred to, as they do not relate to the présent question. The power, 
then, to prescribe the conditions upon which foreign merchandise may 
be imported into the United States, is one that résides with congress, 
and the right of importation is therefore not an absolute or vested right, 
under the constitution, but must be exercised in subordination to 
the rules which may be prescribed by congress. The object of the 
législation under considération was to prevent the introduction into 
the United States of impure and adulterated teas, and, for the pur- 
pose of accomplishing this object, congress provided, flrst, that the 
secretary of the treasury should, upon the recommendation of a 
board of skilled experts, establish unifonn standards of purity, 
quality, and fitness for consumption of ail teas imported into the 
United States; and, further, that ail teas imported should be flrst 
subjected to an examination by an examiner, with the right of ap- 
peal from his flnding in relation to their purity, quality, and fltness 
for consumption to a board of gênerai appraisers appointed by the sec- 
retary of the treasury. The act further provides that, in making its 
détermination, such board shall hâve the right to seek the advice of per- 
sons skilled in the examination of teas. In providing that the secre- 
tary of the treasury should establish uniform standards, congress did 
not delegate to that ofScer any of its législative power. This was 
simply one of the means devised by congress for carrying out its ex- 
pressed will that no impure or adulterated teas should be admitted into 
the United States; and the power to establish such, uniform stand- 
ards, being one calling for the exercise of judgment and discrétion in 
the considération of facts relating to the qualities of différent kinds of 
teas and the nianner of their adultération, was one which might prop- 
erly be conferred on that officer. So, also, the power to détermine 
the ultimate questions of fact in relation to the quality, purity, and fit- 
ness for consumption of teas sought to be imported, when compared 
with the established standards, was one which, from necessity, must 
be lodged somewhere, and it would seem that, in the law in question, 
ample provision has been made to secure a proper détermination 
of thèse questions, and thus to carry out the manifest purpose and ob- 
ject of the statute without injustice to the importer. In my opinion, the 
décision of the board of gênerai appraisers, provided for by the act, is 
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not the subject for review by the courts upon any allegaiion of mis- 
take either of law or fact. The duty of finally determining the facts 
upon wMch the right of the importer to bave this class of merchandise 
admitted into the United States dépends, is imposed upon that board, 
and this case must, therefore, be governed by the gênerai rule of law 
that, where the détermination of facts is lodgâ in a particular olïicer or 
tribunal, the décision of that ofBcer or tribunal is conclusive, and can- 
not be reviewed, except as authorized by law. This is a familiar rule, 
and is sustained by a uniform line of authorities. See upon this point 
In re Day, 21 Fed. 678; Johnson v. Towsley, 13 Wall. 83; Lem Moon 
Sing T. U. S., 158 U. S. 538, 15 Sup. Ct. 967. 

The rule just stated bas, however, this qualification : Where the dé- 
cision of a spécial tribunal interfères with a vested right, and such 
décision bas been induced by fraud or by mistake of law, a court of 
equity bas the power to correct such mistake. This jurisdiction bas 
been constantly asserted by the courts of equity in cases arising under 
the land laws of the United States, where ofûicers of the land depart- 
ment hâve in their décisions, by mistake in construction of the law, or 
by reason of imposition or fraud practiced upon them, taken from one 
party rights which the law intended to secure to him, and which equity 
would regard as vested, and transferred them to another. The com- 
plainants seek to bring this case within this rule of equity jurisdiction, 
by alleging that the régulations adopted by the secretary of the treasury, 
for the purpose of determining the quality of imported tea, are con- 
trary to the act of congress, because such régulations omit to establish 
a standard of quality for Canton tea. I do not deem it necessary to 
détermine whether such régulations, properly construed, prohibit the 
admission of Canton tea, if it is not inferior in quality to either of the 
spécial standards named in such régulations. It is alleged in the bill 
that such is the effect of the régulations, and that the board of gênerai 
appraisers based its décision entirely upon such construction of the 
régulations of the treasury department; but I do not think the com- 
plainants hâve any such absolute or vested right to import tea into 
the United States as would authorize a court of equity to inquire 
whether the secretary of the treasury in establishing standards, under 
the act of March 2, 1897, or the board of gênerai appraisers in its 
décision, made any mistake, either of law or fact. The principle upon 
which courts of equity act in asserting a jurisdiction to set aside or 
correct either judicial or executive action is that such jurisdiction is 
necessary in order to préserve some vested right in the complainant 
which otherwise would be impaired or lost. That principle does not 
apply hère. Congress might bave absolutely prohibited the importa- 
tion of Canton tea without violating any vested rights of the complain- 
ants. Having the right to prohibit, it bas plenary power to prescribe 
the condition upon which such importation may be made; and as the 
right to import tea into the United States is made by the act of congress 
to dépend entirely upon the final judgment of the board of gênerai ap- 
praisers that it is eqiial in quality, purity, and fltness for consumption 
to the standards established by the secretary of the treasury, it would 
seem to foUow that a person desiring to import such merchandise is not 
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entitled to resort to a court of equity for the purpose of setting aside 
or correcting such final détermination, upon the alleged gronnd of mis- 
take made by such spécial tribunal. The act of congress contemplâtes 
that the décision of the board of gênerai appraisers shall be final, and 
not subject to revision by the courts. The demurrer will be sustained, 
and the bill dismissed. 
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(Circuit Court of Appeals, Bighth Circuit January 3, 1898.) 

No. 999. 

L Eqttitt Pkactick— Time fob Filins Replication. 

Under gênerai equity rules 61 and 66, after an answer Is flled on any rule 
day, complainant bas Tintll the next rule day to file exceptions thereto for 
insufHcieney, aud, if he files no exceptions, until tlie next succeeding rule 
day to file a gênerai replication. 

8. Equity Jukisdictign— Scit to Vacatè Judgmbnt at Law. 

When a motion for a new trial of an action at law has been made and 
denied under a statute authorizing it, and the Judgment has been afflrmed 
on appeal, and thereafter the défendant has petitioned for a recearing, 
under a statute especially providing therefor, which pétition is denied, a 
court of equity will not entertain a bill to set the judgment aside on the same 
grounds alleged in the motion for new trial and pétition for rehearing. 

8. Judgment against Coepokation — Cokclusiveness as to Btockhoi.dbrs. 
A judgment against a corporation is conclusive upon the stocliholders, so 
that they cannot maintain a suit in equity to set It aside, after the corpora- 
tion has made every défense against the judgment. 

4. Same. 

A stockholder cannot maintain a bill to set aside a judgment obtained 
against the corporation upon allégations which show that the corporation 
itself has only declined. to brrng such a bill on the advice of compétent attor- 
neys that the proceeding could not be successful. 

Appeal from the Circuit Court of the United States for the District 
of Wyoming. 

Charles J, Greene and Ralph W. Breckenridge (Asa Bird Gardiner, 
on brief), for appellant. 
John W. Lacey, for appellee. 

Before SANBORN, Circuit Judge, and PHILIPS, District Judge. 

PHILIPS, District Judge. This is a bill in equity, brought in the 
United States circuit court to set aside a judgment obtained by appellee 
in the state court of Natrona county, Wyo., against the Syndicale Im- 
provement Company, a corporation created under the laws of said 
state. The answer to the bill was flled on the April rule day of court, 
to wit, April 5, 1897. No exceptions to this answer were flled at the 
following May rule day. The regular term of court convened on the 
lOth day of May, 1897, at which time the complainant (appellant hère), 
assuming that he was in default for not having flled his replication 
on the May rule day, asked leave of court to file the replication, ac- 
companying the application with afQdavits tending to show that eom- 
plainant's counsel had not been advised in time of the flling of the 
answer, and that no delay in the cause would be occasioned by reason 
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of the failure to file the replication on the flrst Monday in May. Tbia 
application was refuséd by the court, and tliereupon the court, after 
reciting the application, made the following order: 

'** * * And the court, having heard said motiou, and being suiBciently 
advised, does now deny the same; and the défendant now, under equity rule 66, 
moves the court that an order be granted dismissing this suit; and the court, 
having considered said motion and the bill and answer in this cause, does now 
grant the same. It is therefore considered, ordered, and adjudged by the court 
that this suit be, and the same is, now dismissed." 

This action of the court was erroneous. The rule of practice is laid 
down in Daniell, Ch. PI. & Prac. p. 765, as foUows : 

"After the filing of a defendant's answer, the plaintiff has six weeks within 
which he may file exceptions thereto for insufflciency; and, if he does not flle 
thèse within six weeks, such answer, on the expiration of the six weeks, will be 
deemed sufficient." 

On page 833, this author says: 

"Keplication must be filed within the time following: Within four weeks after 
the answer, or the last of the answers required to be put in by a défendant, is 
held or deemed to be sufflcient." 

The suprême court, howerer, has regulated this whole matter of 
practice in equity. 

Kule 61 déclares that: "After an answer is filed on any rule day, the plaintiff 
«hall be allowed until the next succeeding rule day to file in the clerk's office 
exceptions thereto for insutficiency, and no longer, unless a longer time shall be 
allowed for the purpose, upon cause shown to the court or a judge thereof ; and 
if no exception shall be flled thereto within that period, the answer shall be 
deemed and taken to be sufficient." 

Eule 66: "Whenever the answer of the défendant shall not be exeepted to, or 
shall be adjudged or deemed sufficient, the plaintiff shall flle the gênerai repUca- 
tion thereto on or before the next succeeding rule day thereafter; and in ail 
cases where the gênerai replication is filed, the cause shall be deemed, to ail 
intents and purposes, at issue, without any rejoinder or other pleading on either 
side. If the plaintiff shall omit or refuse to file such replication within the 
prescribed period, the défendant shall be entitled to an order, as of course, for 
a dismissal of the suit; and the suit shall thereupon stand dismissed, unless 
the court, or a judge thereof, shall, upon motion, for cause shown, allow a 
repUoàtion to be filed nunc pro tune, the plaintiff submitting to speed the cause, 
and to such other terms as may be directed." 

— From which it is manifest that the complainant had until the May 
rule day to détermine whether or not he would flle exceptions to the 
answer. Failing to take exceptions, the answer stood admittedly 
sufficient. He then, however, had until "the next succeeding rule 
day thereafter," which would hâve been the flrst Monday in June, in 
which to flle his replication. Counsel for appellee, at the hearing, 
sought to avoid this manifest effect of the rule with the suggestion 
that "consensus facit legem, communis error facit jus." But we 
do not think this maxim is applicable to this instance. The rule in 
question is a rule of right which it was the duty of the court to re- 
cognize and apply, notwithstanding both counsel may hâve misappre- 
hended its meaning. This is especially so in view of the manifest 
purpose of this rule, which is intended to expedite the trial of the cause. 
So, it is the customary course of procédure in equity cases that, where 
a short delay in filing the replication does not hâve the effect to re- 
tard the taking of testimony and the bringing on the hearing, the filing 
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of the replication out of time is and should be generally indulged. 
This cause, even hiad thç, replication been flled on tbe first Monday in 
May, would not hâve stood ready for trial on tbe lOth day of May, 
or even at tliat term; as tbe taliing of testimony had not been com- 
pleted, and in due course of procéeding tlie cause would not hâve corne 
on for final hearing perhaps until the fall term of 1897. 

Notwithstanding, however, this error of the court, this cause should 
not be remanded, with directions to the court to permit the filing of a 
replication as of the date when the application therefor was made, and 
for further procéeding oh the merits of the case, if from the record 
before this court it is manifest that the complainant is not entitled to 
the relief sought by the bill. With this in view, counsel for both 
parties, as if by common consent, hâve fuUy argued the law on ail the 
undisputed facts presented by this record. So that if, in the opinion 
of the court, the complainant must ultimately fail, it will avoid labor 
and costs to the parties for this court novs? and hère to pass upon the 
•questions of fact and law involved. To fully comprehend thèse ques- 
tions, a somewhat detailedf statement of the history of this case, as 
disclosed by the bill and affldavits, and exhibits presented therewith. 
is rendered necessary. 

The Syndicate Improvement Company, a corporation, created un- 
der the laws of the state of Wyoming, was organized in 1891. On 
the 24th day of November, 1893, the appellee, Bradley, instituted an 
action in assumpsit in the state court in said Natrona county, to re- 
cover of said company daims for services alleged to hâve been ren- 
dered the company as its employé, counting in one count on contract, 
and in another on a quantmn meruit. The company defended, on 
the principal grounds that whatever contract or arrangement the plain- 
tiff had was made with one Weir, who, although président of this 
company, was largely interested as a principal shareholder therein, 
and in varions other like, but independent, enterprises in that state 
and elsewhere; and that said Weir employed said Bradley as his Per- 
sonal agent, the better to protect his (Weir's) interest in the Syndicate 
Company, and to advance his other enterprises. The answer alleged 
that Weir had paid Bradley for his services in full, and that the com- 
pany had no contract with Bradley, and was not indebted to him in any 
sum whatever. In May, 1894, when this cause came on for trial, the 
défendant company made application for, and obtained, a continuance, 
principally on account of the absence of said Weir, a material witness, 
who, it is claimed, had said contract and évidence of said settlements, 
and also on account of the absence of one Green, who held certain 
receipts. When the next term of court came on, the défendant com- 
pany moved for a change of venue against the judge of the court, and 
it seems to hâve been understood that the presiding judge would trans- 
fer the cause for hearing before another judge. But no order to that 
effect seems to hâve been entered of record. The company's counsel, 
it may be conceded, understood and acted on the assumption that said 
other judge would try the case. Between that and the succeeding 
term of court, coming on in the spring of 1895, the presiding judge 
of the district court of Natrona county died, and his successor was 
thereupon appointed and qualifled. When the term thereafter came 
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on, in thé spring of 1895,' thls newly-appointed judge assumed jurisdic- 
tion of the case. At thait term, wlien the cause came on for hearing, 
the principal counsel for the Syndicate Company was absent, engagea 
in another court, under tlie impression that said cause was to be tried 
by the judge of another district, to whom he understood it had been 
transferred, as aforesaid. The junior counsel for the company was 
notifled on the day the cause was reached on the docket that it would 
be tried by the then presiding judge of the district court, and he ap- 
peared only to object to the trial proceeding, on the ground of the 
understanding aforesaid and the absence of said principal counsel. 
The cause, nevertheless, then went to trial on motion of plaintifï's coun- 
sel, and without participation therein on the part of the defendant's 
counsel. Judgment was rendered therein for plaintiff May 18, 1895, 
for 14,125.29. Thereupon the défendant duly presented its motion 
for a new trial, assigning as a ground therefor the action of the court 
in trying the case against the protest of défendant, and in violation of 
the alleged understanding between the defendant's counsel and plain- 
tiff's counsel and the judge of the other district, who was supposed 
to hâve undertaken the hearing of the cause. This being overruled, 
défendant sued ont thereon a writ of error to the suprême court of 
the state; and on the 8th day of January, 1896, the suprême court 
afBrmed said judgment. 43 Pac. 79. 

It is conceded on the hearing in this court by both parties that on 
April 20, 1896, the said Syndicate Company, pursuant to the provisions 
of the Code of Practice of the state, flled a pétition in said district 
court for a new trial, the purpose of which was to open up the litiga- 
tion for a rehearing on the merits. This application assigned as the 
principal grounds therefor — First. That since the rendition of the 
judgment and adjournment of the May term, 1895, of said court, the 
company had discovered new, material, and important évidence; that, 
during the pendency of the cause in said court, it was unable to prove 
that, during a certain period of the time for which Bradley claimed 
and recovered for said services, there was an oral agreement between 
him and said Weir conceming said Bradley's employment; and that 
on the 29th of November, 1892, Weir and Bradley had a settlement 
therefor, which was evidenced by receipts executed by Bradley to 
Weir, in full, which said receipts had since been discovered, and were 
at the time of this pétition for a new trial in the possession of the 
petitioner; and, further, that a written contract existed between said 
Weir and Bradley, dated November 29, 1892, concerning the employ- 
ment of Bradley by Weir after said 29th day of November, 1892, which 
contract, since the term of court at which the judgment was rendered, 
had been discovered, and is now in the possession of the petitioner; 
and that said Bradley, when he obtamed said judgment, had been paid 
for said services in fuU under said written contract. And, second, 
that the Syndicate Company could now produce said written receipts 
and agreement, and show that said Bradley was not during any of 
the time which he claimed in the said suit in the employ of the Syndi- 
cate Company, but was in the employ of the said Weir individually. 
This pétition was supported by aifidavits and testimony reciting the 
facts aforesaid, and showing that during the time of the pendencj 



512 85 FEDERAL REPORTER. 

of said suit in the state court, and up to and after the time of tlie ren- 
dition of said judgment, the said Weir was absent in Old Mexico, 
appearing occasionally in the city of New Yorlî, and his testimony 
could not hâve been obtained by défendant, although it made very 
diligent effort to secure the same. 

On the hearing of this pétition, on May 21, 1896, the court entered 
the following judgment: 

"The above cause éoming on now for trial on the pleadings and évidence of 
the parties and arguments of counsel, and the court, being now fully advised 
in the premises, doth find generally for the défendant, to which flnding plaintiff 
now and hère exeepts. It is therefore ordered, adjudged, and decreed that saJd 
défendant go hence wlthout day, and that he hâve judgment for his costs in this 
behalf expended," etc. 

On said writ of error from the flrst judgment, the plaintiff in error 
gave a supersedeas bond. Since the proceedings aforesaid, and be- 
fore the institution of the présent suit, Bradley instituted an action in 
said district court of Natrona county on said bond against said Com- 
pany and sureties therein, to recover the amount of said judgment, 
and bas obtained judgment thereon, from vs^hich another writ of error 
has been sued ont to, and is now pending in, the suprême court of the 
state. 

In this condition of the controveriay, the complainant herein, as a 
nonresident stockholder in said Syndicate Company, has instituted the 
suit under review to annual the judgment in question. The bill is 
lodged against the Syndicate Company, and said Bradley, and James 
D. Negus, Charles J. Barnes, and Charles L. Easton, as trustées or 
board of directors of said company. Negus is a citizen of Wyoming, 
while Barnes and Easton are citizens of the state of Illinois. None 
of the défendants, save Bradley, appeared to this action. The bill sets 
out, with détail, the history of the litigation leading up to the judgment 
in favor of Bradley against the company. It charges that Bradley 
was never employed by said company, but was employed by said Weir 
in his individual capacity, and that the company never owed Bradley 
one cent. It recites the charges aforesaid respecting the gênerai and 
spécial contracts of Bradley with Weir, and the giving of said receipts, 
and charges that said Bradley waited until he knew that Weir had left 
the country, and could not be found, before bringing said action against 
the company; that he knew his claim against the company was false 
and fraudulent, and designed to press it to judgment on false and per- 
jured testimony in the absence of Weir, knowing the inability of the 
défendant company to obtain the testimony of said Weir and said évi- 
dence. The bUl charges said Bradley with bad faith in pressing the 
case in the state court to trial, against the understanding of défendant'» 
counsel that the cause was to be tried before another judge at another 
time, and that he supported, on the trial of said cause, said claim with 
his own testimony, which he knew to be false, and that the Syndicate 
Company was prevented from participating in said trial by reason of 
its counsel being misled as to the judge who would try the case, and 
as to the time of such trial. The bill, to justify the bringing of this 
suit by complainant, after alleging that he was during ail the times 
aforesaid a large stockholder in said Syndicate Company, and a citizen 
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of and residing in the state of New York, avers that he was unaware 
of the said proceedings in the state court, and was unfamiliar with the 
affairs of the said company in the state of Wyoming, as he never held 
any office therein, It then sets ont the correspondence had between 
him and the Syndicate Company, wMch induced him to hring this suit. 
In his flrst letter to the président and trustées of the Syndicate Com- 
pany, he stated that he had just learned of the said litigation with Brad- 
ley, and that he was inf ormed that the board of trustées had decided to 
pay the judgment; that in view of the fact, as he understood it, "that 
the company holds receipts in full for ail moneys that may hâve, been 
due Chester B. Bradley, and that there has been no opportunity on 
the part of the company to be heard upon the merits of the case, I 
hereby respectfully request that a suit be instituted at once, either by 
bill in cliancery or by some other appropriate proceeding in the courts, 
to hâve said judgment annulled. I also request that a meetmg of the 
shareholders of the company be convened to take such action as shall 
be deemed best." On the 23d day of November, 1896, James D. Negus, 
as secretary of the company, replied, informing the complainant that 
the trustées had referred his communication to Charles J. Barnes, one 
of the largest stockholders and a trustée of the company, to procure the 
opinion of Wyoming lawyers as to whether the company could set 
aside the Bradley judgment by a suit in equity. "As the company 
has failed to obtain a new trial, and also has failed to hâve the judg- 
ment vacated, the trustées beg to state that they agrée with you that 
the judgment has been unjust, and that the receipts which the com- 
pany now hold show that Mr. Bradley has been paid in full." Thia 
letter fuither advised the complainant that the président of the com- 
pany had called a meeting of the shareholders for the 30th of No- 
vember, 1896, in the city of New York, and requested the complainant 
to be présent and présent his desires to the shareholders. On the 30th 
of November, 1896, said meeting was held in the city of New York, at 
which complainant appeared; and, after discussion of the matter, "the 
shareholders decided to take no action until the 14th day of December, 
1896, to which date the meeting adjourned." The bill then proceeds 
to allège that shortly after the 23d of November, 1896, said Barnes 
visited Cheyenne, and "obtained the opinion of Wyoming lawyers, 
which opinion held that the Syndicate Company could make no further 
défense to the payment of said judgment." And on the 5th day of 
December, 1896, the said Negus, secretary of the company, sent the 
complainant the foUowing letter: 

"Referring to my communication of November 23, 1S96, I beg to say that 
Charles J. Barnes has been to Wyoming, and consulted counsel in regard to the 
Bradley matter, and they advised the payment of the judgment; aBd hence the 
trustées of the company hâve decided to pay off said judgment within the next 
thlrty days. The trustées hâve declined to bring any suit such as you hâve 
requested, or to take any further action in référence to the matter." 

The bill, in this connection, further states that the shareholders held 
the adjourned meeting in New York, December 14, 1896, at which 
meeting the said shareholders declined to instruct the trustées of the 
company to bring a suit in chancery, or take other légal proceedings 
in référence to the Bradley suit. The bill makes the necessary allega- 
85 F.— 33 
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tioQ that tMs suit is iiot coUusive for the purpose of conferuing jurisdic- 
tion of this case upon the United States court, and is brought in good 
faith, to preTent the collection cf said iudgment, and to restrain the 
oflficers of the company f rom using the moneys of the company theref or, 
We may most fltly apply to this case the language of Mr. Justice 
Miller in U. S. v. Throckmorton, 98 U, S. 61: 

"There are no maxlms of the law more flrmly establlshed or of more value 
in the a.dmiiilstration of Justice than the two which a,re deslgued to prevent 
repeated litigation between the same parties in regard to the same subjeet of 
controversy; namely, 'Interest reipubllcae ut sit finis litlum,' and 'Kemo débet 
tls ves;arl pro una et eadeih causa.' " 

It appears from the récitals of the bill that the Syndicate Company 
had exhausted every available remedy under the laws of the state of 
Wyoming to defeat Bradley's claim, and to prevent what it conceived to 
be an unjust demand. Undoubtedly, it had its day in court, — a court 
of compétent jurisdiction over the subject-matter and of the parties. 
The company could not again be heard to eoinplain of the action of 
the district court of Natrona county in putting the case on trial at 
the May tenu, 1895. If that was error, it was reviewahle, flrst, by 
the trial court on motion for new trial. Such motion was duly pre- 
sented and overruled. If that was error, the company had its remedy 
by prosecuting a writ of error to the suprême court of the state, That 
was done, and the judgment was afflrmed. 

No importance is attachable to the assertion in the bill that the 
suprême court did not consider the question of defendant's counsel 
therein being misled by the understanding that the cause was to be 
tried to some other judge, for the reason that the évidence touching 
that matter was not preserved in the bill of exceptions. If there was 
failure in this respect, it cannot be alleged to Bradley's préjudice. 
The company did présent this question in the motion for new trial, 
and had opportunity thereon to présent évidence, and préserve it in 
a bill of exceptions; and, if it failed to do so, it was its neglect, and it 
is without excuse in law. But, more than this, under the Revised 
Statutes of Wyoming the most plenary and libéral provisions are 
made for saving to the defeated party, after final judgment, every 
opportunity to hâve heard, considered, and determined by tlie trial 
court every available question presented for review and relief in 
this bill. Section 2652 déclares, in substance, that a new trial is a 
re-examination in the same court of an issue of fact after a verdict 
of a jury or décision by the court; that a new trial may be granted 
on the application of the party aggrieved for varions causes, among 
which are any irregularity in the proceedings of the court or jury, 
or abuse of discrétion by which the party was prevented from 
having a fair trial, misconduct of the jury or of the prevailing party, 
accident or surprise which ordinary prudence could not hâve guarded 
against, newly-discovered évidence material for the party applying, 
which he could not with reasonable diligence hâve discovered and 
produced at the trial. Section 2656 provides that when the grounds 
for a new trial could not, with reasonable diligence, hâve been dis- 
covered before, but are discovered after, the term at which the ver- 
dict or décision was rendered or made, the application may be made 
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by pétition, filed, as in other cases, not later than the second term 
after the discoverj. It then provides for summons and for a sum- 
mary hearing at the ensuing term, either upon the examination of 
witnesses or dépositions taken, as in other cases. Section 2701 au- 
thorizes a district court to vacate a judgment and grant a new trial 
for mistake or neglect of the clerk or irregularity in obtaining a 
judgment, for fraud practiced by the successful party in obtaining 
the judgment, as also for unavoidable casualty or misfortune prevent- 
ing the party from prosecuting or defending; and it expressly author- 
izes the vacating of a judgment and granting a new trial when such 
judgment was obtained, in whole or in a material part, by false testi- 
mony on the part of the successful party or any witnesses on his be- 
half, which ordinary prudence could not hâve anticipated or guarded 
against, and the guilty party has been convicted. 

It is conceded that the company did avail itself of this statute in 
due time. Newly-discovered évidence, fraud, and misconduct on 
the part of Bradley in obtaining said judgment, accident, surprise, 
unavoidable casualty, or misfortune preventing the défendant from 
defending, were each and ail of them grounds of relief under such 
pétition. The company did présent as grounds of relief in said pé- 
tition that the claim of Bradley was false, as hereinbefore recited, 
the discovery of évidence as to the nature of the contract between 
him and Weir, and the payment to him thereon. There is no prê- 
teuse, in view of the aflQdavits and dépositions presented on that hear- 
ing, that ail the material facts relied on in this bill were not then 
known to the company. In fact, the materiality of the testimony of 
Weir and the existence of the alleged spécial contract and the receipts 
were, in effect, disclosed on afHdavits made and flled in connection 
with the application for new trial pending the suit of Bradley against 
the company. Having again had its day in court, the défendant com- 
pany was certainly concluded by the judgment on this pétition to 
vacate the judgment, and for a new trial. 

Mr. Justice Miller, in Nougue v. Clapp, 101 U. S. 553, speaking of a 
kindred question, said: 

"The laws of Louislana provide a remedy, by a spécial proceeding, to hâve 
a déclaration of nuUity of Judgment in such cases as this In tlie court where the 
decree is entered. There is no allégation that the plaintlft pursued any of thèse 
remédies." 

— Whereas in the case at bar it affîrmatively appears that the com- 
pany, défendant in that suit, did avail itself of the provisions of the 
Wyoming statute. Mr. Justice Miller, in exempliflcation of the rule 
announced above, quotes from the case of Randall v. Howard, 2 Black, 
585, speaking of an attempt to review by bill in equity the action of the 
state court, the following: 

"This is a direct and positive interférence with the original authorlty of the 
State court. If there was error In the proceedings of the court, a review can 
be had in the appellate trlbunals of the state. If, as is charged, the decree is 
sought to be perverted and made the médium of consummating a wrong, then 
the court, on pétition or supplemental biU, can prevent it." 

It bas been expressly held by this court in Folsom v. Ballard, 86 
17. S, App. 75, 16 ce. A. 593, and 70 Fed. 12, that when a motion 
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for a new trîàl of an action at law has been made in the trial court, 
under a statute authorizing it, and has been heard on tbe merits, 
and denied, equity will not entertain a bill for a new trial of the 
action based on the same grounds. 

It is manifest, therefore, that, had the company itself brought thls 
bill, it -woùld be concluded by the judgment of the district court ren- 
dered on said pétition. It is a familiar rule of estoppel of record that 
a judgment between the same parties on the merits constitutes an 
absolute bar to a subséquent suit on the same cause of action. "It 
is a flnality as to the claim or demand in controversy, concluding par- 
ties and those in privity with them, not only as to every matter which 
wâs offered and received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might hâve been offered 
for that purpose." The existence of the witness Weir and the facts 
sought to be established by him, as also the spécial contract between 
him and Bradley alleged in the bill, as also the receipts, were unques- 
tionably known to the company at the time of the hearing of the 
pétition for rehearing, as also the alleged fact that Bradley supported 
his claim by false testimony. If it did not then présent for the con- 
sidération of the court ail of the facts known to it, or "any other 
admissible matter (known to it) which might hâve been offered," it 
would equally be precluded from insisting upon them now, were it 
complaining hère. A stockholder of the company is equally bound 
and concluded, for the reason that he is an intégral part of the cor- 
poration, as, in contemplation of law, "he was before the court in ail 
the proceedings touching the body of which he was a member." 
Sanger V. Upton, 91 U. S. 56; Wilson v. Seymour, 40 U. S. App. 567, 
22 C. 0. A. 477, and 76 Fed. 678. As aptly said by Jackson, J., in 
Stutz V. Handley, 41 Fed. 537: 

"It cannot be relltigated in this case, for the reason that the défendants, as 
shareholders, being represented by the corporation in that suit, hâve already had 
their day in court on this question." 

We therefore quite agrée with the opinion given by "Wyoming 
lawyers" to the principal stockholder (adopted by complainant in 
his bill, as by it he justifies the necessity of independent action by 
himself), that the company could no longer défend against the judg- 
ment. We, then, hâve presented the bald proposition of a suit in 
equity instituted by a single nonresident stockholder in a United 
States court, asking it to annul for fraud the solemn judgment of the 
state court rendered against the corporation, not only without alleg- 
ing any collusion between the judgment creditor and the directors of 
the corporation, or any déception practiced by the creditor upon the 
court or the adverse party in obtaining the judgment, or alleging any 
neglect of duty on the part of the directors, but, on the contrary, in 
the face of the admitted fact that the trustées hâve done everything 
in their power to resist the judgment, by exhausting ail the ample re- 
sources of the Code of the state in such résistance, — even more, after 
the trustées hâve so far sought to nullify the judgment as to estop 
them from further contention. While the complainant has joined the 
corporation and the trustées as co-defendants in the bill, this is but 
a mimic show. The complainant has utterly failed to bring himself 
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witMn the rules laid down by the suprême court in Hawes v. Oali- 
land, 104 U. S. 450. 

The allégation that Bradley supported his claim in the state court 
by false swearing ig not of itself suflficient to inroke the équitable in- 
terposition of the court; for, if the courts of equity were to assume 
jurisdiction to vacate judgments at law because of false swearing at 
the trial, they would, in effect, become courts of review of a large 
per cent, of the litigation in trial courts. Woodworth v. Van Bus- 
kerk, 1 Johns. Oh. 432 j Cotzhausen v. Kerting, 29 Fed. 821; Hass v. 
Billings, 42 Minn. 63, 43 N. W. 797; Ward v. Town of Southfleld, 102 
N. Y. 287, 6 N. E. 660. 

Without questioning the sincerity of the feeling of outrage ex- 
pressed over the conceived injustice of the appellee's claim, yet, 
reduced to its last analysis, this bill, in effect, is a request that a 
fédéral court shall grant a new trial on a judgment rendered by a 
state court after the state court has refused two applications for such 
rehearing. A fédéral court is neither invested with nor exercises 
such jurisdiction. The action of the United States circuit court in 
dismissing the bill was right, although it assigned a wrong reason 
therefor. The judgment is theref ore afiSrmed. 
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(Circuit Court of Appeals, Fifth Circuit February 8, 1898.) 

No. 632. 

1. Location dp Texas Land— Conflictino Locations— Abandonmekt— Lâches. 
In 1859 appellee's ancestor located a genuine land certiflcate on the land In 
controversy, and returned fleld notes of the survey to the gênerai land office. 
In 1869 he flrst leamed of conflicts with surrounding surveys, and returned 
corrected fleld notes, and again in April, 1871, and in September, 1873. In 
November, 1872, an adverse location was made; and May 27, 1873, patent 
issued, under which appeiiants claim. The land was unoccupied until Janu- 
ary, 1882, when appellee tooli possession thereof, and has ever since held 
quiet, peaceable, and exclusive possession, under claim of title, under the 
location made by her ancestor. March, 1885, O. flled in the circuit court 
an action at law against appellee and appeiiants to détermine the conflicting 
clalms, and recover the land, under the 1873 patent. An agreement was 
filed that the court should hear and détermine the whole controversy; but, 
when the case was ready for trial, the judge declined to proceed under the 
agreement, and allowed appellee to présent her case by bill in equity, which 
she did, praying a decree establishing her title, and canceiing the patent. 
Eelâ, that there was no abandonment of the original location, and no lâches, 
and that appellee is entitled to the relief aslied. 

3. Samb — Conflicting Surveys — Duty of Officbks— Rights of Applicant. 
Under Act Tex. Oct. 24, 1871, relating to the location of land certiflcates, 
It is the duty of the land office and surveyor's office to malse corrected fleld 
aotes of the survey embracing land located by the holder of a genuine land 
certiflcate who applied for a location on vacant public domain, and paid or 
tendered the légal fées therefor; and when an application for patent under 
such location Is pending, and the applicant has done ail that the law requires 
of him, the land embraced In hls application is not vacant public domain, 
subject to entry or location by another. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
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W. S. Simpkins, Win. Thompson, and K. E. Bumpas, for appellants. 
F. C, Dillard, for appellee. 

Before McCORMICK, Circuit Judge, and NEWMAN and PAR- 
LANGE, District Judges. 

McCOEMiCK, Circuit Judge. On the 9th day of September, 1842, 
a land certificate was issued by tbe proper authority in Texas to 
Gonefacio Herrera, for 1,280 acres of land. This certificate she 
transferred on September 11, 1847, to James P. Dumas. On Sep- 
tember 20, 1859, he located the certificate on the land in controversy, 
receiving from the then county surveyor of Tarrant county duly- 
certified fleld notes, which were flled in the gênerai land office o^n 
October 1, 1859. The land is situated in a part of the country that 
is described as "wild prairie land," and appears to hâve been vacant 
public domain, surrounded by prior locations and surveys which had 
been projected according to the System which obtained in Texas, 
with nothing tangible to mark the lines dividing them from this un- 
located portion of the public domain. The first field notes of the 
survey of the location of the land in controversy called to begin 
at a stake the southeast corner of a previous survey, and thence call- 
ing for a stake in différent lines and corners of the numerous sur- 
rounding surveys, without any call for natural objects or permanent 
tangible marks. On December 8, 1869, the county surveyor certi- 
fied to a correction of the field notes of this survey. which certificate 
was flled in the gênerai land office January 4, 1870. On April 25, 
1871, the then county surveyor certifled to second corrected fleld 
notes of this survey, which were flled in the gênerai land office, May 8, 
1871. Third corrected fleld notes appear to bave been made by the 
then surveyor of the county on September 18, 187.3, and flled in the 
gênerai land office on September 26, 1873. On December 19, 1871, 
the commissioner of the gênerai land office issued a certificate for the 
unlocated balance of the Gonefacio Herrera certificate of 1,280 acres 
of land, said unlocated balance being for 1,164 acres to be located, 116 
acres pf other land having been located under the original certificate. 
This action of the commissioner appears to hâve been predicated 
npon some verbal communications between Hon. J. D. George, then a 
member of the législature, and the commissioner, touching the Her- 
rera certificate. The certificate for unlocated balance was sent by 
mail to the owner of the Herrera certificate, J. P. Dumas, who 
promptly returned it by mail, in a letter to the commissioner of the 
land office dated January 10, 1872, in which he claimed that his cer- 
tificate was located, that he did not wish to abandon the location, 
that he had not abandoned it, tha,t he had authorized no person to 
suggest that he had, and asking that the certificate for the unlocated 
balance thus issued without authority be canceled, and a patent issue 
to him on the last corrected field notes, and that there be issued to 
him an unlocated balance for about 70 acres, unexhausted by this 
location. The commissiçner, declining, again sent the unlocated bal- 
ance certificate by mail to Mr. Dumas, who lived in Grayson county, 75 
miles from the land in controversy. On getting this last advice from 
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the gênerai land ofiBce, Dumas wrote to J. P. Smitli, Esq., then and now 
an attorney at law in Tarrant county, ïex., who had then, and bas had 
since, much to do with locating lands, inclosing the unlocated balance 
certificate, advising him of the situation, and requesting him to take 
the proper steps to secure his right to the land. Dumas owned a 
large quantity of land in Tarrant county, and Smith represented him 
as agent and attorney in his interests, and had procured to be made 
the corrected survey that was made on the 25th of April, 1871, by J. 
H. Smith, deputy surveyor of Tarrant county, a brother of J. P. Smith, 
and had forwarded the fleld notes as corrected to the gênerai land 
oflace. The letter of Dumas to Smith containing the certificate for 
the unlocated balance was received by Smith in February or March, 
1872. On iS^vember 28, 1872, parties representing the owners of the 
Madison Leedy certificate, admitted to be a genuine land certificate, 
located the land in controversy under that certificate. Their loca- 
tion was recognized by the commissioner of the gênerai land office, 
and a patent was issued thereon to Madison Leedy, his. heirs and as- 
signs, dated the 27th of May, 1873, of which the appellants are the 
lawful assignées. Up to this time, and for several years afterwards, 
there was no actual occupation of the land by any one. 

Some time in January, 1875 (the exact date is not fixed), Dumas 
brought suit in the state court, in Tarrant county, against A. G. 
ILeedy and others, who were claiming under the Leedy certificate and 
patent, to quiet his title, and to hâve the patent canceled. Madison 
Leedy had died before the Leedy certificate issued, and more than 30 
years before the patent issued. There appears to hâve been some 
difflculty in ascertaining correctly the names and résidences of ail 
of the parties interested in the certificate and patent. On the Ist 
day of February, 1875, James P. Dumas died. At the March term, 
1876, the death of Dumas was suggested, which operated a continu- 
ance; and, for one cause or another, the suit did not come to trial 
before March 29, 1876, on which date the court house was burned, and 
most of the records, and ail the files in the suit of Dumas against A. 
O. Leedy, were destroyed by that fire. The case was continued at 
the August term, 1876, to make parties, and to substitute the record. 
At the March term, 1877, it was continued to substitute the record. 
The records were not substituted; and on August 27, 1877, it appear- 
ing to the court that the plaintiff had used no diligence to substitute 
the papers and pleadings, the case was dismissed. On January 1, 
1882, the appellee, M. A. E. Dumas, took possession of the land in 
controversy by her lessees, Brown & Kemper, and bas held posses- 
sion of the whole land continuously since that date. There had been 
no previous possession by any one, and there has been no conflicting 
occupation by any one since then. On March 25, 1885, Harry W. 
Ogden filed in the circuit court of the United States, for the Korthern 
district of Texas, a real action at law, against the appellee and the 
appellants, to try the title, and recover possession of the property 
in controversy. To stay this action at law, to establish appellee's 
title, and to cancel the patent issued on the Leedy certificate, this bill 
was exhibited. At the hearing, the circuit court found that the bill 
was fully sustained by the proof and the law applicable thereto, and 
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passed its decree granting the appellee, M. A. E. Dumas, the relief 
she sought. Ogden declined to appeal. The appellants, William 
Thompson and Jefferson Olevenger, procured an order of severanee, and 
were allowed to appeal, and hâve aseigned numerous errors, the sub- 
stance of ail of which is, however, that the court erred in passing its 
decree: (1) Because the proof establishes their contention that Du- 
mas had abandoned his location of the Herrera certificate on the land 
in controversj, and that, consequently, the land was vacant, and sub- 
ject to location of the Leedy certificate, under which théy daim; and 
(2) if the complainant (the appellee) ever had an équitable right to 
the land, she had lost it by her lâches, and her deraand was stale at 
the time she exhibited her bill. 

The assignments of error assume that previous to the location of 
the Leedy certificate, November 28, 1872, the land in controversy 
was vacant public domain of the state of Texas. The record in this 
case does not show anything to the contrary of this assumption, ex- 
cept the claim of the appellee, who deduces her right from a location 
made by her husband on this land in September, 1859. As between 
thèse parties, therefore, it may be safely assumed that the land in 
controversy was vacant public domain of the state of Texas, in Sep- 
tember, 1859. The genuineness of the Herrera certificate, and J. P. 
Dumas' ownership thereof, is not questioned. It clearly appears 
that the first fleld notes returned by the county surveyor of Tarrant 
county of the survey made on the location of the Herrera certificate, 
and cértified to on the 20th of September, 1859, embraced the land 
in controversy. There is nothing to show that there was any sug- 
gestion on the part of any one, or any knowledge on the part of any 
one, that the fleld notes thus and then returned to the land ofiice 
conflicted with any adjacent surveys, until December 8, 1869, when 
the flirst corrected fleld notes were certifled, and subsequently, on 
January 4, 1870, flled in the gênerai land ofHce, which correction 
shows that the vaeaney located upon did not contain 1,164 acres, and 
that the fleld notes of adjoining surveys required some correction in 
the course and distance of certain Unes called for in the original sur- 
vey. When thèse corrections were applied in the gênerai land of- 
fice, it appeared that they did not relieve the survey made under the 
Herrera certificate from a partial conflict with certain of the sur- 
rounding surveys, and hence the fleld notes were not in a shape to 
be carried into a patent for the land, of which mémorandums were 
made in the land oflîce, and the owner of the survey was notifled by 
letter of the commîssioner of the gênerai land ofiice, of date July 15, 
1870. Second corrected field notes were certifled April 25, 1871; 
and third corrected field notes resurveyed September 16th and 17th. 
and certifled the 18th of September, 1873. Locations of land in 
Texas were made in the oiïice of the county surveyor or of a district 
surveyor. Thèse ofScers held for short terms, and, being chosen 
by popular élection, changes of the incumbent frequently occurred. 
Great difficulty had been experienced up to October, 1871, in ob- 
taining correct or correctly corrected field notes of surveys made 
for parties making locations under genuine certificates; so much so 
that on the 24th of October, 1871, the législature provided by statute 
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that, when field notes of surveys of land are returned to the gênerai 
land office with application for patents, it shall be the duty of the 
commissioner to cause an examination of the same without unneces- 
sary delay. If, upon examination, the field notes are found to be in- 
correct, it shall be the duty of the commissioner of the gênerai land 
office to cause a plain statement of the errors, with a sketch of the 
map, to be forwarded by mail, or by the parties interested, to the sur- 
veyor who made the survey, with réquisitions to correct the same, 
and return corrected field notes to the gênerai land office. That 
law provided f urther : 

"It is hereby made the duty of surveyors, who shall make and deliver incor- 
rect field notes, upon the réquisition of the commissioner of the gênerai land 
office, provided for In section 1, or of the party interested, to malie corrected 
field notes, and return the same to the gênerai land office without delay, without 
any addltional compensation." Laws 1871, p. 12. 

Thèse provisions of the statute seem clearly to imply, and the na- 
ture of the case and the gênerai System of making locations in Texas 
as clearly show, that it was the duty of the land office and the sur- 
veyor's office to make corrected field notes embracing the land located 
upon by the holder of a genuine certificate who applied for a location 
on vacant public domain, and paid or tendered the fées prescribed by 
law. It clearly appears that, at the time this law was passed, Dumas 
was using ail reasonable exertions to get the county surveyor of Tar- 
rant county, and the surveyor himself was using ail reasonable exer- 
tions to make the required correction of the ûeld notes of the survey 
originally made on the Dumas location of the Herrera certificate on the 
land in controversy. Ail the proof supports the conclusion that 
Dumas was making strenuous efforts to obtain in 1872 a patent to the 
land upon which he had located the certificate in 1859; that thèse 
efforts had been continuous from July 4, 1870, when he made his 
first application to Jacob Keuchler, commissioner of the land office, 
for patent or a statement in référence to this location. There is 
nothing in the mémorandum that he gave Hon. J. D. George, or any 
of the letters that he is shown to hâve written to the commissioner, 
to indicate any intention or wish to abandon the location, but every- 
thing to the contrary, The testimony of George is clear to the ef- 
fect that he had no authorîty from Dumas, either verbal or written, 
to suggest to the commissioner or any one in the land office that 
Dumas had abandoned, or wished to abandon, or intended to abandon, 
his location made in 1859. The then commissioner, in his testimony 
now as a witness, is naturally not able to recall any verbal sugges- 
tion, but concludes from what was done in the land office that some 
such suggestion must hâve been made, — a conclusion which we think 
is not only not supported, but is fuUy refuted by ail the proof in 
the case. 

Prior to the act of August 30, 1856, it had been much the practice 
to lift and float certificates in the surveyors' offices in Texas, and, 
though the practice had grown into a great abuse, it had become 
so gênerai, and so many rights had grown up and depended upon it, 
that the courts could not disturb it; and it was therefore provided 
in that act in what manner locations should be made, and that there- 
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after ît shôuld not be lawful for a county survéyor to allow the 
holder of âny land certiflcate to lift or float the same after entry 
when the samè is not made lipon land previously appropriated ; but 
when there is a Conflict of en tries, upon a proper Showing of the 
facts, which mây be made bythe certiflcate of one of the surveyor's 
deputies, or from his own knowledge, he shall alloW the party hav- 
ing his entry of subséquent date to lift so much thereof as shall 
be affected by^ such conflict. It was under this provision of the 
law that Dumas, in his letter of January 10, 1872, to the commis- 
sioner of the gênerai land office, asked for his patent to the land em- 
braced in corrected fleld notes of the survey under his location, and 
for an unlocated balance for the 70 acres or thereabouts, being the 
excess in the number of acres embraced in the certiflcate over the 
number of acres embraced in the oorrected survey of the location. 
We must conclude, therefore, that the circuit court did not err in 
holding that the proof established the fact that Dumas had not 
abandoned the location which he made and procured to be surveyed 
on this land in 1859, and that this location and survey vested in 
him and his heirs from that date the vacant land embraced in the 
original fleld notes of h^s survey. By a provision of the act of the 
5th of February, 1841, vi'hich is still in force, such location and sur- 
vey vested in the owner of the certiflcate sufflcient title to the land 
to authorize the maintenance of actions of ejectment, trespass, or 
any other légal remedy given by law, ail laws to the contrary nor- 
withstanding. Thelast clause bas référence to the common law, 
which had then but recently beén adopted. 

The location of the Leedy certiflcate was therefore made on land 
that was not vacant or subject to location, and, as against the own- 
er of the location and snrvey under the Herrera certiflcate, the par- 
ties claiming under the patent issued on the location of the Leedy 
certiflcate do not show title that could prevail in the Texas courts, 
or a superior equity that would enable them to prevail in the courts 
of ,equity of thetJnited States. The appeilee, having gone into quiet, 
peaceable; exclusive possession of the land under a title thus para- 
mount, which did not need actual possession of the land to strengthen 
the title, and retaining undisturbed exclusive possession that could 
not be disturbed by any suit in the local courts whose peculiar prov- 
ince and jurisdiction it was to sottie and assure title to land (which 
jurisdiction, as between domestic parties, was exclusive), cannot 
reasonaibly be charged with lâches for not applying to a court of 
equity of the United States to quiet her title or to cancel the junior 
patent, until she, at least, had accurate knowledge that some per- 
son entitled to sue in the United States court was claiming under 
the patent. This knowledge she obtained when Ogden bronght his 
action at law. It appears that thereupon the parties agreed between 
themselves that, without any regard to the distinction of law and 
equity, the United States circuit court should hear and détermine 
the whole controversy between the parties, and, under this agree- 
ment, that action proceeded until it was ready for trial, when the 
judge of the circuit court declined to proceed under that agreement, 
and the appeilee (one of the défendants in the action at law) was 
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alîowed to présent her case by a bill in equity to the circuit court. 
It does not appear to us that at any stage in the progress of this 
controversy the appellee has been guilty of lâches, or that any ground 
bas been shown to refuse her relief because of any staleness in her 
demand. It appears to us that, from the very first, the parties lo- 
cating the Leedy certiflcate, and their privies, had, on the very day 
that location was made,' notice of the title under which appellee 
daims, and hâve had contînually since that time, in every way that 
appellee could give it, notice of her persistence in her claim of right, 
and of ail acts that she has done to maintain the same. We con- 
clude that there was no error committed by the circuit court in 
passing its decree in this case in favor of the appellee. That decree 
ia therefore afflrmed. 
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No. 954. 

L Evidence— Proof of Admitted Facts. 

ji.lthough relevant facts alleged in a complalnt are not denied in the 
answer, the fact that the plaintifC, for greater certainty, Introduces in évi- 
dence records tending to estahlish thosè allégations, does not préjudice the 
défendant, nor does the admission of them In évidence constitute error. 

S. Suit on Injunction Bond— ^peeding Cause. 

In an action against the sureties on an injunction bond, glven. In a suit 
to restraln the prosecution of an action at law, to indemnify the plaintifC In 
the latter action if it transpired that the Injunction was wrongfuUy sued 
out, It appeared that the equity suit had occupied some seven years before 
a decree was entered vaeating the Injunction, but there was no évidence 
that the complainants In the equity suit, or thelr sureties, had themselves 
made any effort to speed the cause. Eeld, that It was to be presumed that 
the delay arose because ail parties were willlng that the hearing should be 
postponed. 

3. Pleading and Evidence— Immaterial Vabiance. 

In the complaint in the action on the bond it was alleged that the princi- 
pals therein became insolvent before the injunction was dissolved, while 
défendants claimed that It was subséquent thereto that they became in- 
solvent or that their insolvency became Iinown. Behl, that the question 
whether the damages sued for were the resuit of a failure occurring before 
the dissolution of the Injunction, or so shortly thereafter that the plaintilïs 
could not malie their debt, was Immaterial, and that there was no material 
varianc-e between the pleadings and the proof. 

4 Evidence — Tbstimony as to Statbmbntb by Judos. 

At the trial, évidence was admitted on behalf of the plaintiffs of a conver- 
sation held, after the decree In the equity suit had been entered, between 
the trial judge and the counsel for the respective parties, in which the judge 
stated that he would not allow the action at law, which had been stayer', 
to be tried during the pendency of an appeal In the equity suit. Held that, 
In View of the défense that the plaintiffs In the action on the bond had 
failed to prosecute the original action at law with due diligence after the 
Injunction was vacated, this évidence was compétent as showing the cause 
for their delay. 

S. Dama4ïib^Proximatb Rbsults. 

Held, further, that even if It were true, as contended by the défendants, 
that the défendants In the original action were solvent when the restraln 
Ing ordèr was dissolved, the jury were at llberty to flud, on the évidence, 

i Keheariug pending. 
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'that plaîtitlffs sustaineâ the damage complaiued of as the direct resuit of. 
the injunction. 
8. Action on Bond— Extent of Liabimtt. 

Ttie bond in suit was glven to secure the payment of damages, "not ex- 
cedlng $7,000," wliich miglit be sustained by reason of tlie injunction. 
After the injunction was dissolved, judgment was secured against the de- 
fendants in the action at law for $11,847.79, upon which the sum of $4,975 
was collected on exécution therein, which sum the sureties on the bond, in 
the subséquent action against them, moved to hâve credited upon the judg- 
ment against them for the full amount of the bond. This motion was 
denied. Beld no error, as the damages represented the loss sustained by the 
plaintifC in excess of the sum already collected on exécution. 
7. Damages Subséquent to Suit. 

A plaintifC is entitled to recover compensation for such damages as he can 
establish on the day of the trial, providing they were the proximate resuit 
of the alleged wrongful or tortious act. 

Philips, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Thls action is founded upon an Injunction bond dated Deeember 17, 1888, 
In which Wiley Jones and C. H. Triplett, two of the plaintiffs in error, and 
J. B. Talbot, since deceased, became sureties for U. G. Atlcinson and B. B. 
Houston, to secure the payment of any damages, not exceeding $7,000, which 
mlght be sustained by reason of the injunction. If it was flnally decided that 
It ought not to hâve been granted. E. G. Atkinson and E. B. Houston, the 
principals in the bond, had been sued by James H. Allen, Thomas H. West, 
and J. C. Busch, the présent défendants in error, in an action at law in the dis- 
trict court of the United States at Helena, ArU., to recover the sum of $7,000. 
To restrain the further prosecution of that suit, Atlîinson and Houston filed a 
biU In equity In the circuit court of the TTnited States for the Western division 
of the Eastern district of Arlsansas, and obtained an interlocutory Injunction, on 
Deeember 8, 1887, giving the bond In suit to Indemnify the plaintiffs in the 
action at law against any damages which they might sustain by reason of the 
injunction, If it transpired that it was wrongfuUy sued out. The equity suit 
resulted, on October 5, 1894, in a decree dismissing the bill of complaint and 
dissolving the injunction, which decree was afflrmed by this court on Deeem- 
ber 2, 1895. 36 TJ. S. App. 255, 17 C. 0. A. 570, and 71 Fed. 58. During the 
pendency of the suit in equity the action at law remained in abeyance. It was 
tried, however, on May 9, 1896, subséquent tb the affirmance of the decree in 
the equity case, resulting In a judgment against Atlcinson and Houston, the 
principals In the Injunction bond, for the sum of $11.847.79. When the injunc- 
tion was obtained the principals in the bond were solvent. They subsequently 
became so far insolvent that the full amount of the aforesaid judgment could 
not be made by exécution. This action on the injunction bond was commenced 
on June 18, 1896, and resulted, on Deeember 5, 1890, in a judgment against the 
above-named sureties, and against J. B. Talbot, as administrator of J. H. Tal- 
bot, the deceased surety, in the sum of $7,000. The case comes to this court on 
a writ of error which was sued out by the sureties. 

J. M. Taylor (J. G. Taylor, N. T. White, W. P. Grâce, and A. B. 
Grâce, on brief), for plaintiffs in error. 
George B. Rose (U. M. Rose, on brief), for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended, in the first place, that the trial court erred in per- 
mitting the plaintiffs below, who are the défendants in error hère, to 
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introduce the f ollowing record testimony : First, tlie mandate of this 
court in the equity case in which the injunction bond had been given ; 
second, the judgment rendered against R. G. Atkinson and E. B. 
Houston, on May 9, 1896, for |11,847.T9; and, third, the exécution, 
with the marshal's retum indorsed thereon, which was issued upon 
said judgment. We think, however, that this contention is unten- 
able, since the testimony in question established certain relevant 
facts which were alleged in the complaint and were not speciflcally 
denied by the answer. It may be that it was unnecessary to hâve 
read the records in évidence, because the facts which they tended to 
prove were, in effect, admitted by the pleadings; but if the plaintiffs 
saw fit to establish the allégations of their complaint with greater 
certainty, by introducing the records, the défendants cannot be heard 
to complain. They were not prejudiced by the proof of facts which 
they had admitted. 

The défendants f urther urge that error was committed by the trial 
court in permitting the plaintiffs to prove the foUowing facts by paroi 
testimony, namely: That, immediately after the decree dismissing 
the bill and dissolving the injunction had been entered, an interview 
took place between the judge of the trial court and counsel for the 
complainants and the défendants in said suit, and that in the course 
of said interview the judge of the trial court stated to counsel, in sub- 
stance, that if an appeal was taken from said decree, as was then 
contemplated by the complainants in that case, it would not be 
necessary to make an order continuing the injunction in force pend- 
ing the appeal, as he would not try the law case, nor permit it to be 
tried, during the pendency on appeal of the equity case which had 
î)een brought to enjoin further proceedings at law. It is strenu- 
ously urged that this testimony as to what occurred between the 
trial judge and counsel for the respective parties to the equity suit, 
who were also attorneys for the respective parties to the law case, 
was incompétent and prejudicial. We think otherwise. One of 
the défenses made by the sureties in the circuit court was that E. 
G. Atkinson and E. B. Houston, the principals in the injunction bond, 
were solvent on October 5, 1894, when the injunction was dissolved, 
and remained solvent for some time thereafter; that the plaintiffs 
below had failed to prosecute the action at law with due diligence 
after the injunction had ceased to be a hindrance, and by such neg- 
lect had occasioned the damages complained of, or at least enhanced 
the damages. In view of this défense, it was compétent for the plain- 
tiffs to show that they had exercised due diligence, and no better 
évidence of that fact could hâve been oflered than the testimony in 
question, which showed that their failure to obtain a judgment in 
the suit at law at an earlier day was due altogether to the action 
of the judge of the trial court, who had refused to proceed with the 
hearing of the case until the decree in the equity case had been ap- 
proved on appeal. Moreover, we are of opinion that the trial judge 
properly exercised his discrétion in refusing to proceed with the trial 
of the action at law until it was flnally decided whether the case 
was one which ought to be litigated in the forum of eauity rather 
Ihan at law. 
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The défendants below also contend that the plaintiffs did not use 
due diligence in making tlieir défense to the equity case after an in- 
junction was obtained against them, and certain instructions were 
asked and refused to the effect that, if the jury found that the plain- 
tiffs had not used due diligence in that behalf, they might consider 
whether the loss which occurred during the period the suit was de- 
laj-ed was a damage such as was within the contemplation of the 
sureties when they signed the bond, and such as they ought to pay. 
We are sàtisfled, by an examination of the évidence upon that subject 
which was oflfered, that the trial court was justified in refusing thèse 
instructions. The equity case was commenced in December, 1887. 
The complainants in that case took either the whole or a part of their 
testimony during the year 1889, and the défendants, as it seems, took 
the déposition of one witness as late as February, 1893. The case 
was heard and taken under advisement some time between the latter 
date and the month of April, 1894. This is substantially ail that 
the évidence offered by the défendants tended to show touching the 
charge that the plaintiffs unduly delayed the hearing of the equity 
case. There was no évidence that the complainants in that case, or 
their sureties, ever asked that the défendants be compelled to close 
their testimony within any specified period, or that they demanded 
an earlier hearing of the case, and that such earlier hearing was pre- 
vented by any improper conduct on the part of the défendants. As 
it is always compétent for the complainant in a chancery suit to ex- 
pedite the hearing by compelling the opposite party to close his 
proofs within a reasonable period, and submit to a trial, we must 
présume, in the absence of any showing that the complainants in the 
equity case, or their sureties, ever made an effort to speed the cause, 
that the case was not tried at an earlier date because both parties 
were willing that the hearing should be postponed. The testimony 
which was offered had no greater tendency to show that the défend- 
ants in the injunction suit had not used due diligence in defending it 
than it had to show that the plaintiffs had not used due diligence in 
prosecuting it. For thèse reasons we think that the trial court would 
hâve erred had it given instructions such as it was asked to give, 
which practically left the jury at liberty to flnd that the sureties had 
not contemplated that the injunction would continue in force for such 
a long period of time, and therefore that they were not liable for the 
idamages which it had occasioned. 

It is further contended by the sureties that the plaintiffs below 
were allowed to recover damages which were not occasioned by the 
injunction. In this behalf it is said, in substance, that in the com- 
plaint it was alleged that the principals in the bond became insolvent 
before the injunction was dissolved; that such averment was not 
true in point of fact; thàt the principals in the bond were solvent 
on October 5, 1894, when the injunction was dissolved, but subse- 
,quently became insolvent; and that by virtue of thèse facts the sure- 
ties are not responsible for the loss which the plaintiffs hâve sus- 
tained. It may be conceded that the sureties were liable only for 
such damages as were "sustained by reason of the injunction," for 
that is the précise language of the bond. But it does not follow 
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therefrom that because Atkinson and Houston, the principals in the 
bond, failed, or that their failure became known subséquent to Octo- 
ber 5, 1894, therefore the injunction did not occasion the damage of 
which the plaintifiEs complain. When the restraining order was dis- 
solved the plaintiffs had no judgment which they could enforce by 
exécution against the property of the judgment debtors, even if they 
were then sol vent, because they had not submitted to a judgment at 
law as a condition précèdent to the granting of the injunction. On 
October 5, 1894, the suit at law remained in the same condition in 
which it stood when further proceedings in the case were arrested by 
the restraining order. Two years elapsed after the dissolution of 
the order before the plaintififs, in the exercise of reasonable diligence, 
could obtain a trial and judgment, and in the meantime the insol- 
vency of the principals in the injunction bond had become apparent. 
If the suit at law had been allowed to run its course without inter- 
ruption, it is highly probable, if not absolutely certain, that a judg- 
ment would hâve been recovered, and that it would hâve been paid 
long before October 5, 1894; but as the proceedings in that case were 
stayed by an açt to which the sureties were a party, for a period of 
nearly seven years, and in the end the défendants in that case proved 
to be insolvent, it is not unreasonable to attribute the loss which the 
plaintiïïs hâve sustained to the existence of the injunction. It is 
ordinarily the province of a jury to détermine what was the proximate 
cause of a loss or injury that bas been sustained (Eailway Co. v. 
Kellogg, 94 U. S. 469, 474) ; and in the présent instance we think they 
were at liberty to find, as they appear to hâve done, that the plain- 
tiffs sustained the damage complained of as the direct resuit of the 
injunction, even if it was true, as the défendants below contended, 
that Atkinson and Houston were solvent when the restraining order 
was dissolved. The évidence was of such a nature as to well war- 
rant the conclusion that the principals in the bond and their sureties, 
by suing out an injunction, had set on foot a proceeding that had 
led naturally and inevitably to a loss of the greater part of the debt 
which the plaintiffs were attempting to collect. 

In view of the testimony contained in the record, it can hardly be 
affirmed with certainty that the principals in the injunction bond 
were able to pay their debts in full on October 5, 1894; but, con- 
ceding such to hâve been the fact, it merely shows that the damages, 
if any, incident to the injunction, had not at that time become ap- 
parent* This concession differs materially from an admission that 
the damages complained of were not occasioned by the injunction. 
It frequently happens that the conséquences of an act are not at 
once apparent, and that a litigant on the day of trial is able to show 
that certain damages hâve been sustained as the proximate resuit of 
a wrongful or a négligent act, which could not hâve been proven if 
the trial had occurred at an earlier day; but in such cases no court 
bas ever as yet intimated that the right of recovery was limited to 
such damages as became manifest immediately after the wrongful 
act was committed. On the contrary, the raie is that a plaintiff is 
entitled to recover compensation for such damages as he can establish 
on the day of the trial, provided they were the proximate resuit of 



62â 85 FEDERAL. EBPORTEH. 

the alleged wrongful or tortious act. Hayden v. Albee, 20 Minn. 
159 (Gil. 143); Fort v. Eailway Co., 2 Dill. 259, 268, Fed. Cas. No. 
4,952; Hagan v. Riley, 13 Gray, 515, 516; Filer v. Eailroad Co., 49 
N. Y. 42; Suth. Dam. (2d Ed.) § 113, and cases tliere citad- 
in the lower court the case was tried in substantial conformity 
with thèse views. Touching the question whether the injunction 
was the proximate cause of the damages that had been sustained, the 
jury were instructed to the folio wing effect: That it would not do 
for them to consider the financial status of Atkinson and Houston, 
and their ability to pay the plaintiffs' claim, solely when the injunc- 
tion was dissolved; that it was necessary to likewise consider the 
sum which was recoverable from them on the plaintiffs' demand when 
the action at law was terminated, since it would be impossible to 
otherwise détermine the amount of the plaintiffs' loss; that the lia- 
bility of the sureties for the loss occasioned by the injunction contin- 
ued until a final judgment had been rendered; and that the sureties 
were not relieved from such liability beeause the court in which the 
action at law was pending had refused to try it until the equity case 
was heard and determined on appeal, since by signing ihe bond they 
assumed the responsibility for a delay in the prosecution of the suit 
at law which was thus occasioned. The jury were further chargea, 
in substance, that before the plaintiffs could recover they must show 
by convincing évidence that they had been damaged, how such dam- 
age had accrued, and that if they had been allowed to proceed with 
their action at law in the usual way, and had not been stopped by 
the injunction, they could hâve obtained a judgment against Atkin- 
son and Houston and collected it. In other words, the jury were 
advised that, before they could render a judgment against the sure- 
ties, they must be satisfled that the damages sustained by the plain- 
tiffs were the proximate resuit of the injunction. We perceive no 
material error in the manner in which this issue was aubmitted to 
the jury, when the instructions are read in the light of the testimony 
and are considered as a whole. 

The point said to hâve been urged in the lower court, which is re- 
newed hère, namely, that, beeause the plaintiffs alleged in their com- 
plaint that Atkinson and Houston became insolvent prier to the dis- 
solution of the injunction, they should hâve been held strictly to 
propf of that faet, and should not hâve been allowed to show that 
insolvency occurred afterwards, seems to us to be without merit. 
The averment as to the time when the principals in the bond became 
insolvent was an averment which was not required to be proven pj-e- 
cisely as laid. The action being on a bond in which the sureties had 
bound themselves to pay the damages which might be sustained by 
reason of the injunction, it was only necessary to allège that dam- 
ages had been sustained as the proximate resuit of the injunction. 
Whether such damages were the resuit of a failure which occurred 
prior to the dissolution of the restraining order, or so shortly after- 
wards that the plaintiffs could not make their debt, was inamaterial. 
In either event, if they resulted from the injunction, the sureties were 
liable. The claim, therefore, that there was a material variance be- 
tween the proof and the pleadings is untenable. 
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Neither are we able to perceive any merit in the motion made by 
tlie sureties, some time after the judgment against them was ren- 
dered, to crédit that judgment with tlie sum of $4,975, which had 
been collected on exécution from tlie principals in the bond. This 
collection was made before the trial, and was proven during the prog- 
ress of the trial. The damages which were assessed by the jury rep- 
resent the loss which the plaintiÉfs had sustained in excess of the 
sum already collected on exécution from Atkinson and Houston, and 
did not exceed the amount of such loss. We can perceive no rea- 
son, therefore, why the crédit claimed should hâve been allowed. 
The judgment of the circuit court is accordingly affirmed. 

PHILIPS, District Judge (dissenting). I am unable to concur in 
the majority opinion. It extends the accountability of the sureties 
beyond the letter of their contract. The injunction bond is in the 
usual form in chancery proceedings. The undertaking was to pay 
"the damages, not exceeding $7,000, which may be sustained by rea- 
son of the injunction in this case, if it is flnally decided that said in- 
junction ought not to hâve been granted." When the injunction 
was dissolved, pending the suit in which it was granted, that was, in 
effect, a décision that it ought not to bave been granted. No other 
damages were recoverable of the sureties than such as ensued "by 
reason of the injunction." The sureties stood in the relation of 
guarantors, and on well-established principles their liability is to be 
strictly construed, and not extended by any sort of implication. 
"The liability of a surety on an injunction bond must be strictly 
construed, and he cannot be held liable beyond the précise terms of 
his undertaking." 1 Beach, Inj. § 227. The implication of law is 
that in executing such bond the surety does it in the view which the 
established practice in courts of equity attaches to such proceeding. 
In Eussell v. Farley, 105 U. S. 445, the court recognized the rule of 
practice to be that, on the dissolution of an injunction, the court may 
proceed instanter to assess damages on the injunction bond. So in 
Spell. Extr. Eel. § 931, it is said: "The liability of obligors on an 
injunction bond is confined to the damages and costs caused by the 
injunction and adjudged on its dissolution." But as the language of 
the text-books and the courts, like the meaning of words, must be 
"restrained unto the fitness of the matter," it is to be conceded to 
the spécial situation in this case that at the time of the dissolution 
of the injunction an immédiate assessment of the damages might 
hâve been impracticable ; yet it by no means follows that the sure- 
ties were bound for any such losses as ensued after the dissolution 
by reason of matters supervenient, over which they had no control. 
When the period of 30 days, prescribed by the order of court, during 
which the injunction should continue in force, expired, the relation 
of the sureties to the pending litigation ended. Proceeding in the 
law action pending in court was then no longer restrained by the in- 
junction. The office of the injunction in that respect was at an 
end. The plaintiffs therein were at liberty to proceed with the pros- 
ecution of the law action to judgment. From every considération 
of justice, the duty was then imposed upon the beneficiary of the 
85 F.— 34 
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injunction bond to exercise every ceasonable diligence and précaution 
to lessen the loss to be claimed from tbe sureties. Trust Co. v. Stew- 
art (Mo. Sup.) 21 S. W. 796. So in 2 Sutb. Dam. p.. 65, it is said: 

"When an injunctlon has been Impi'ovldently granted or obtaiiied witliout 
good cause, the défendant should tabe seasonable steps to relleve himself from 
its opération, and thus prevent damages. A. party who slept upon Us rlghts 
and neglected his duty, so that the demand enjoïned became barred by the 
statute of limitations before he finally made a suecessful motion to dissolve the 
injunctlon, was not permltted to recover on the bond for that loss." 

Tbe vital error, in my opinion, into which tbe majority of tbe court 
bas fallen, is in treating tbe case as if the sureties were parties to tbe 
law case, witb tbe rigbt and duty of expediting tbe trial tberein 
after tbe dissolution of tbe injunctlon. Sucb was not tbe case. 
Tberefore tbey bad no standing in court to move to bring to early 
trial tbe cause. As plaintiffs tberein were interested parties in bav- 
ing a judgment, it was tbeir rigbt to demand a trial, as it was a duty 
imposed upon tbem by every considération of fair dealing towards 
tbe sureties to bring on tbe trial at tbe earliest date possible, in order 
tbat an exécution migbt go to reacb tbe property of tbe défendants. 

Neither can I assent to tbe proposition tbat the sureties should be 
bound as a conséquence of tbeir undertaking for any supposed omis- 
sion of tbe défendants tô demand a speedy trial in tbe law action. 
As said in Sensenig v. Perry, 113 Pa. St. 117, 5 Atl. 11: "No damages, 
except sucb as flow directly from the injunctlon as its immédiate 
conséquences, are recoverable, for liability upon the injunctlon bond 
is limited to sucb damages as arise from tbe suspension or invasion 
of vested légal rigbts by tbe injunction." And out of tbis rule 
cornes tbe doctrine tbat damages assessable upon an injunction bond 
are only sucb as "are tbe actual, natural, and proximate resuit of 
tbe wrong committed." 2 Higb, Inj. 1663; 10 Am. & Eng. Enc. 
Law, 995; Holloway v. Holloway, 103 Mo. 284, 15 S. W. 536. Tbe 
sureties bad no control over tbe action of tbeir principals in the bond 
after tbe dissolution of tbe injunction; and, as tbey were bound only 
for sucb damages as were tbe direct and natural resuit of tbe injunc- 
tion, tbe direct connection between tbe granting of tbe injunction and 
any lack of insistence on tbe trial of tbe law action is entirely want- 
ing. 

But, on the otber hand, wbat of the conduct of tbe plaintiffs, 
viewed in tbe ligbt of tbeir duty to tbe sureties as above established 
by the autborities? Tbe injunction was finally dissolved on tbe 30tb 
day of October, 1894, to be continued in force 30 days tbereafter, but 
tbe trial of tbe law case was not brought on until December 4, 1896. 
And wbat excuse is given by plaintiffs for thèse extraordinary de- 
lays? Tbe trial court, over the objection of défendants, permitted 
tbe plaintiffs to introduce in évidence a conversation, in pais, bad, 
in tbe absence of thèse défendants, between one of tbe attorneys for 
plaintiffs and the judge of tbe district court, the substance of whicb 
was tbat some months after tbe dissolution of tbe injunction tbis 
attornej' bad a personal interview witb Judge Williams, judge of 
tbe United States district court, in wbicb tbe attorney expressed a 
désire to bave the law case brought to trial at tbe earliest date prac- 
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ticable, whereat the judge stated to liim tliat he would not try the 
law case until the court of appeals had passed upon the case pending 
there on the Mil In equity flled by the défendants, and that there- 
after counsel for plaintiffs took no further action in the matter until 
after the end of the case pending in the court of appeals. Was 
this évidence compétent against thèse sureties? It was not a mat- 
ter occurring in open court. Nor were the sureties présent nor had 
they any notice thereof. In a law case the court speaks only by the 
record. The judge can take.no action respecting the case outside of 
court, except when specially authorized thereto by statute, which 
will bind or affect the interest of any person. The occasion and place 
for counsel to hâve called up the matter in question and urged the 
speeding of the trial was when the court was in session and in open 
court. The district judge when proceeding in the circuit court is 
then, and not ont of court, in a case at law, clothed with the func- 
tions and charged with the responsibilities of the circuit court. 
What he should do on the bench in court, open to the public and to 
litigants, and what he might say in pais, are wholly différent in their 
légal efEect on the rights of other litigating parties. One carries 
with it the obligations of judicial responsibility; the other is non- 
judicial and without responsibility. One is ex cathedra; the other 
is a brutum fulmen. 

Aside from this, upon what principle of law and justice can it be 
maintained that the mère élection of the judge not to proceed to 
trial in the law case until the court of appeals had decided another 
case before it, should be permitted to extend the liability of the 
sureties to such a distant date as would suit the pleasure of the court 
and the parties to the law action to go to trial? The appeal was 
no longer dépendent upon the fact of the injunction bond having been 
given. The injunction had been dissolved and thé bond no longer 
operated as a supersedeas. Suppose the parties to that appeal had 
neglected for years to put the appeal on hearing, or for various causes 
incidental to such courts no décision had been reached in that case 
for flve years, at the end of which the principals in the bond were 
found to be insolvent; would the sureties still be bound on the 
ground that such a contingency was the direct and natural consé- 
quence of the injunction bond? The trial court held, and the major- 
ity opinion sustains it, that it was none of thèse défendants' business 
(as it was a matter of court proceeding, which the sureties ought to 
hâve anticipated) whether or not the judge of the court saw fit to 
await the décision of the appellate court ad libitum. The underly- 
ing vice of such a proposition is the failure to observe the inflexible 
linDÎtation which the law affixes to the undertaking of the surety. 
He is bound for no consequential damages which are not the natural 
and direct resuit of his act in executing the bond, such as in the ordi- 
nary, usual, and lawful course of judicial procédure in the case might 
hâve been reasonably anticipated. He is not held to hâve antici- 
pated that the court or litigants after the dissolution of the injunction 
would do anything in the course of proceeding other than what the 
law required or permitted. As the parties and the court, on the 
dissolution of the injunction, were free, so far as the injunction was 
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concerned, to proceed at once to trial and judgment in the law case, 
it was not the resuit of the injunction that the district judge should 
décline to proceed to trial because he pref erred to wait and see what 
the court of appeals would décide in another case. 

It not infrequently happens that the trial judge holds up for a long 
period the trial and décision of a cause pending, awaiting the déter- 
mination of a like question in some higher court. But it has never 
been held by courts of ultimate authority that he could do this to the 
injury of the bondsmen in an injunction who were helpless to compel 
him to act. However conservative the district judge in his purpose 
in awaiting the décision of the court of appeals, he had no such judi- 
cial discrétion as could in one degree extend the liability of the col- 
latéral conditional undertaking of thèse bondsmen. And when the 
proof of this extra judicial action of the district judge was oflered 
the surety had just right to say, "Non haec in fœdera veni." It 
will not do to say that this was harmless error. There was évi- 
dence sufiBcient to go to the jury to hâve warranted them in flnding 
that, if the judgment in this case had been timely taken after the dis- 
solution of the injunction, more money could hâve been realized on 
the exécution against the judgment debtors than was ultimately re- 
covered. Neither counsel for plaintifEs below nor the trial court put 
the ruling upon any such ground. But, both in ruling upon the ob- 
jection to the admissibility of this conversation between the attor- 
ney and the judge and in the charge to the jury, the court expressly 
told the jury that it was none of the défendants' business what was 
the resuit of the action of the judge of the court in declining to put 
the case to trial. The excellent lawyers who brought this action on 
the injunction bond recognized the principle of law that sureties were 
only bound for such loss as was occasioned by the injunction, and 
therefore they alleged in the pétition that the principals in said 
bond had become insolvent before the dissolution of the injunction. 
This allégation was disproved by the fact that on the exécution issued 
on the final judgment over |4,000 were realized out of the property 
of the principals. And notwithstanding the limit of liability of the 
sureties was flxed by the bond at Î7,000, after the collection of this 
|4,00() and more, the liability of the sureties on the judgment was 
assessed at $7,000, which was brought about by charging the sureties 
with accumulated interest on the debt for a number of years after 
the dissolution of the injunction. I think the court erred in admit- 
ting the testimony respecting the interview between plaintiffs' attor- 
ney and Judge Williams, and that the court erred in its charge to 
the jury in respect of the delay in prosecuting the law action as to 
its effect on the liability of the sureties, and that the judgment should 
be reversed, and a new trial ordered. 
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UNITED STAÏES v. HARKIS et al 

(Circuit Court of Appeals, ÏMrd Circuit. March 14, 1898.) 

Carriaqe of Livb Stock — Failube to Unload— Liability of Rbceivek. 

Under Rev. St. §§ 4386-4389, relating to the sMpment of live stock, and 
imposing a penalty upon "any company, owner, or custodian of sucli animais," 
for keeping them in cars more than 28 consécutive hours without unloading, 
the receiver of a railroad company, appointed by and acting under the orders 
cf a fédéral court, is not liable to such penalty. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action at law by the United States against Joseph S. 
Harris, Edward M. Paxson, and John Lowber Welsh, as receivers 
of the Philadelphia & Beading Railroad Company, to recover the pen- 
alty prescribed by Eev. St. § 4388, for keeping stock in cars for an 
excessive time without unloading. The judgment below was for 
défendants, and the United States sued out this writ of error. 

James M. Beck, for the United States. 
John Gr. Lamb, for défendants in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

ACHESON, Circuit Judge. The question hère is whether the re- 
ceivers of the Philadelphia & Reading Railroad Company, appointed 
by and acting under the orders of the circuit court of the United 
States for the Eastern district of Pennsylvania, are liable, under sec- 
tions 4386-4389 of the Revised Statutes of the United States, to the 
penalty imposed by section 4388 for keeping horses in cars more than 
28 consécutive hours without unloading. The persons designated in 
section 4388, and made liable to the penalty, are "any company, owner 
or custodian of such animais." The district court held that this lan- 
guage does not embrace receivers, who are simply the oourt's officers 
appointed to exécute its orders; that the Philadelphia & Reading Rail- 
road was fa the custody of the court, and was controUed and managed 
by it through thèse offlcers ; and that the statute, being pénal, was not 
to be extended by construction so as to take in receivers. We cannot 
doubt the soundness of thèse views, and, accordingly, we afiQrm the 
judgment of the district court. 

It is proper that we should hère state that, shortly after the case 
was argued, this court (ail the judges concurring) reached the con- 
clusion above expressed; but, owing to a misunderstanding among 
the judges as to the assignment of the case, the announcement of the 
décision has been delayed. The judgment of the district court is 
affirmed. 
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TENNESSEE COAL, IRON & EAILEOAD CO. v. HALEY. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1898.) 

No. 637. 

1. WiTNBssKS— Evidence of Charaotbh— Ex Convict. 

A party who is obliged to use as a witness an ex-convict may show by his 
testimony that he was a "trusty." 
8. Same— Showing Intebest. 

Where an employé is used as a witness, it Is permissible for the adverse 
: party to show what wages he receives. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

This was an action by John A. Haley, as administràtor of Walter 
Haley, deçeased, against the Tennessee Coal, Iron & Railroad Com- 
pany to recover for the wrongful death of his intestate, under the eni- 
ployer*» liability statute of Alabama. Judgment for plaintiff, and de- 
fendant brings error. 

The case is fairly stated by counsel for plaintifE in error as foUows: 

Thls was an action for damages for the wrongful death of défendant in error's 
intestate whlle In the employment of the plaintiff in error In one of Its coal mines 
in or near Birmingham, Ala. The action is brought under the employer's lia- 
bility aet of Alabama, whlch is section 2590 of the Code of Alabama of 1880. 
The négligence charged in the complaint against plaintifC in error is the failure 
to prop a pièce of roclî or slate in the slope of Its coal mine, by reason of which 
failure It la charged that the rock or slate fell on the intestate whlle he was walk- 
ing under it, in pursuance of his duty as sueh employé, killing him, as allégea 
in the cornplalnt. The évidence as to the négligence of the plaintiff in error 
was conflicting, and no quesdon of law Is raised on this issue by the assignments 
of error. The principal assignments o£ error are based on the rulings of the trial 
court on the admission and rejectlon oC testimony. The third charge refused 
by the cpurt, and requested by the plaintiff in error, raises the question of the 
intestate's contributory négligence. The facts, briefly stated, are as follows: 
The Intestate was in charge of a gang of two or three eonvicts, repalring the 
tram tràck that ran down thé slope of the coal mine. Af ter having repaired a 
place In the track, the gang started by the usual route to get water to drink. 
As they were passing through the slope to the wateriug place, a pièce of rock 
or slate fell from the roof of the slope on the intestate, causing his instant death. 
The testimony of the défendant in error tended to show that this pièce of rock 
or slate had IJeen at one time propped, and that 10 or 12 months before the acci- 
dent a trip of tram cars had jumped the track at this place, and knocked the 
props, holding this pièce of rock or slate, down, and tiiat the props had never 
been replaced, though the pièce of rock or slate was loose before and after the 
props were knocked down, and that the condition of this place In the roof could 
hâve been discovered by sounding it with a pick or hammer, which it was the 
duty of one Holder to do, long before the time of the accident. The testimony 
offered by défendant in error also tended to show that the witness Holder waa 
informed ttat the props had been knocked ont shortly after they were knocked ont, 
and that it was his duty to havë them replaced, which he failed to do. The testi- 
mony: of plaintiff In error, on the contrary, ' tended to show that no props had 
ever been placed where the Intestate met his death, but that the props referred 
to by the testimony of défendant in error were at another and différent place 
from that at which intestate was killed. The testimony of plaintiff in error 
tended to show that the rock or slate that fell on intestate waa to ail appearances 
Sound and safe up to the time it fell; that its condition could only be detected 
by sounding; that it was the custom only to Sound where there were visible indi- 
cations of danger; that a pièce of alate might become detached from the roof 
of a mine in as short a space as an hour from the action of water on the slate. 
The undisputed testimony showed that Intestate was put In charge of the gang 
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with whlch he was working 10 days, at least, before his death; that he had 
worbed in tlïe miae about a year; that he had taken the place c* one Holder, 
and that Holder's duties became his duties after such change; that the change 
was a temporary one only; that Holder's duties were to watch the roof for bad 
places, and report them to the mine boss, and that intestate assumed this duty 
when he took the place of Holder; that intestate had been instructed by his 
brother, who was mine boss, to keep a lookout for bad places, and report them; 
and that he had, prior to his death, in fact reported bad places in the roof to his 
brother, and knew when such places existed, though it was not his business to 
remedy them, nor did he bave expérience enough to do so; but that it was his 
duty to discover them, as it was Holder's before him. The défendant in error 
also ofîered testimony tending to show the peouniary value of intestate's life 
10 bis next of liin, the me^sure of damages under tlïe employer's liability act 
of Alabama being eompensatôry to the next of kin, under the décisions of the su- 
prême court of Alabama. 

Walker Percy, W. I. Grubb, and L. A. Dean, for plaintifiE in error. 
F. S. Wiiite and A. O. Lane, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PER CUEIAM. The flrst assignment of error complains of the rul- 
ing of the trial court in permitting a certain ex-convict, who was called 
as a witness to facts coming within his knowledge and observation 
while serving his sentence in the employment of the plaintiiï in error, 
to answer that he was one of those convicts who had liberties, called a 
"trusty." As the défendant in error was compelled to call this witness 
and présent him to the Jury as an ex-convict, it was proper to inquire 
of the man himself how far his liberty was restrained, to show his obe- 
dient and law-abiding conduct as an offset to his conviction, and to 
show absence of ill feeling or animosity towards his employer against 
whom he was called to testify. The second assignment of error pré- 
sents substantially the same question. Neither is good. 

The third and fourth assignments of error are not well taken, if for 
no other reason, because the record does not show whether the brothers 
and sistera of the plaintiff's intestate were or were not minors, more 
or less dépendent upon their brother for support. 

The flfth, sixth, and eighth assignments of error complain of ques- 
tions which were properly allowed to be asked of witnesses who were 
employés of the plaintifl in error, to show their interest and préjudice, 
or lack of the same. 

The seventh and ninth assignments complain of évidence admitted 
over objection, but subsequently withdrawn, under instructions from 
the court to the jury not to consider the same. 

The tenth assignment is without merit. It was permissible to show 
the wages Holder was receiving from the nlaintiff in error to show his 
interest as a witness, and as tending to show that plaintiff's intestate 
was not the successor of Holder. 

The eleventh and twelfth assignments of error are not well taken, 
because the évidence in the case was conflicting; and the thirteenth 
assignment is bad because the charge requested did not correctly state 
the law. 

On the whole record, we find no réversible error, and the judgment of 
the circuit court is aifirmed. 



636 85 FEDERAL REPORTER. 

GREENWAY v. WILLIAM D. OETHWEIN GRAIN CO. 

(Circuit Court of Appeals, Eighth Circuit February 21, 1898.) 

No. 947. 

1. BiLLs AND Notes — Accommodation Paper. 

It is no défense against one who has acquired accommodation paper, with 
knowledge of its cliaracter, but in good faith. In the ordinary course of 
business, and for value, tliat the accommodation malier actually received 
no considération for it 

& Samk— Pledgb. 

One who taljes commercial paper by way of a pledge to secure the repay- 
ment of a simultaneous loan made in considération of the pledge, acquires it 
for value. 

8. Same— Forbearance to Sue— Surbty. 

While a binding agreement by a créditer with his principal debtor that he 
will extend the time of payment, or will forlsear to coUect the debt, releases 
the surety, mère forbearance or delay on the credltor's part does not release 
him. 

4 Same— Pledge as Collatéral. 

The pledge of promissory notes as collatéral security for the payment of 
a principal note neither lengthens the time of payment of those collaterals 
which fall due earlier, nor shortens the time of payment of those which fall 
due later, than the principal debt; but when, by their terms, they become 
due, the malsers and indorsers hâve the right to pay, and the pledgee has 
the right to coUect, them, regardless of the time when the principal debt f ails 
due. 

5. Samb. 

In Jone, 18&4, G., for the purpose of enabling one H. to borrow money on 
it, and without considération, signed, as one of the makers, a promissory 
note made by H. to his own order, for $5,000, payable in four months. In 
July, H. made his promissory note for $5,000, payable seven months there- 
after, to the order of the O. Co., and thereupon, to secure its payment, in- 
dorsed and pledged the four-months note, delivered both to the O. Co., and 
borrowed from it $5,000. In an action by the O. Co. against G. on the four- 
months note, held that, the piaintiff having acquired the note for value, 
Its accommodation nature was immaterial, and that the fact that it was 
received as collatéral security for a note having a longer time to run consti- 
tuted no évidence of a binding agreement between piaintiff and H. to extend 
the time of its payment. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

J. P. Henderson and J. B. Wood, for piaintiff in error. 
Charles Nagel, Daniel Noyés Kirby, U. M. Kose, W. E. Heming- 
way, and G. B. Eose, for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. On June 27, 1894, for the purpose of 
enabling Ed. Hogaboom to borrow money upon it, and without con- 
sidération, the piaintiff in error, G. G. Greenway, signed, as one of 
the makers, a promissory note made by Ed. Hogaboom for $5,000 
and interest at 10 per cent, per annum after maturity, payable to 
the order of Hogaboom. On July 23, 1894, Hogaboom made his 
promissory note for |5,000 with interest at 10 per cent, per annum 
from its date, payable seven months thereafter to the order of the 
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défendant in error, William D. Orthwein Grain Company, a corpo- 
ration. On that day, Hogaboom indorsed and pledged the four- 
months note to secure the payment of the seren-months note, de- 
Uvered them both to the défendant in error, and borrowed |5,000 of 
that corporation upon them. Only $666.66 has ever been paid upon 
either note. The grain company sued Greenway on the note which 
he signed, and his défenses were : (1) That he signed the note with- 
out considération, for the accommodation of Hogaboom, and that the 
défendant in error was cognizant of this fact when it made the loan 
to him; and (2) that he was a mère surety for Hogaboom on this 
note, and that the grain company had, at the time of receiving it, 
agreed with Hogaboom to extend the time of its payment, without 
his knowledge, for the term of three months, for a valuable consid- 
ération, and had at the end of that time made another agreement 
of extension with Hogaboom of like character. The case was tried 
by a jury. There was no évidence of any agreement of extension 
except the fact that the four-months note was pledged to secure the 
payment of the seven-months note, and the court peremptorily in- 
structed the jury to retnrn a verdict for the défendant in error for 
the face of the note and interest, less the $666.66 which had been 
paid. This instruction is assigned as error. Accommodation paper 
constitutes a loan of crédit, without considération, by one party to 
another, who undertakes to pay the paper and indemnify the lender 
against loss on its account. It is paper which is made, indorsed, 
or accepted by one party, without considération, for the accommo- 
dation of another, for the purpose and with the intention that the 
latter shall obtain money or crédit upon it of some third party. 
The accommodated party can maintain no action upon it against the 
accommodation maker, because the latter has received no considér- 
ation for it from him. But, if the party accommodated uses the pa- 
per in the ordinary course of business to obtain money, crédit, or any 
other thing of value from a third party, the law imputes the consid- 
ération which he receives to the accommodation maker, indorser, or 
accepter, because the latter, by placing his name upon the paper, 
has, in effect, requested him who advances the considération upon it 
to pay that considération to the party accommodated. It was for 
that very purpose and with that intention that he placed his name 
upon the paper; and when a stranger has given a valuable consid- 
ération for it to the accommodated party in reliance upon this pur- 
pose and intent, the accommodation maker cannot be permitted to 
say that he has not himself received that considération. It is there- 
fore no défense against one who has acquired accommodation paper, 
with knowledge of its character, but in good faith, in the ordinary 
course of business, and for value, that the accommodation maker 
actually received no considération for it. Bank v. Weisiger, 2 Pet. 
347, 348; Iron Co. v. Brown, 63 Me. 139; Tourtelot v. Reed, 62 Minn. 
384, 64 N. W. 928; Eea v. McDonald (Minn.) 71 N. W. 11; Miller 
V. Larned, 103 111. 562, 571; Israël v. Ayer, 2 S. C. 344, 348; gpurgin 
v. McPheeters, 42 Ind. 527. One who takes commercial paper by 
way of a pledge to secure the repayment of a simultaneous loan made 
in considération of the pledge acquires it for value. Swift v. Tyson, 
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16 Pet.l; Oates v. Bank, 100 U, S. 239; Railroad C04 v. National 
Bank, 102 U, S. 14, 28. The flrst défense of the plaintifE in error 
was tlierefore witliout foundation. 

The second défense was that the plaintifE in error was a mère 
surety for the payment of the note made by Hogaboom and himself, 
and that the défendant in error, by taking this four-months note as 
collatéral security for the payment of a note which fell due later, 
extended the time of payment of the former until the latter was due. 
This défense assumes the soundness of a proposition which is un- 
founded in reason and unsupported by authority. The contract of 
suretyship is not that the creditor will see that the principal pays 
the debt or performs the obligation, but it is that the surety will 
see that the principal pays or performs. If the plaintif! in error was 
a surety for Hogaboom on the four-months note, the moment it was 
pledged to the grain compauy he agreed with that corporation that 
he would see to it that Hogaboom paid the note four months after 
its date, and that he would then pay it if Hogaboom did not. It is 
true that, if the creditor makes a binding agreement with his prin- 
cipal debtor that he will extend the time of payment, or will for- 
bear to coUect the debt, this will release the surety. The reason of 
this rule is that such an agreement ties the hands of both creditor and 
surety, and deprives the latter of his right to pay the debt and to 
enforce repayment of it from his principal at any time after it be- 
comes due by the terms of the contract which he signed. Mère for- 
bearance or delay in enforcing the obligation, however, does not de- 
prive the surety of this right to pay, and does not release him. Nel- 
son V. Bank, 32 U. S. App. 554, 571, 572, 16 C. C. A. 425, 435, and 
69 Fed. 798, 807; 2 Brandt, Sur. § 342. There was no évidence in 
this case that the défendant in error agreed, or that Hogaboom ever 
asked it to agrée, to extend the time of payment, or to contract to 
forbear to collect the note in suit. On the contrary, the évidence was 
that nothing was ever said about such a contract, and that the writ- 
ten agreement of pledge described this note as "a flve thousand dollar 
note, dated June 27th, 1894, and payable four months after date, 
executed by Ed. Hogaboom and G. 0. Greenway of Hot Springs."^ 
The claim that there was such an agreement rests, therefore, on the 
naked fact that the four-months note was pledged to secure the pay- 
ment of the seven-months note. But the pledge of promissory notes 
as collatéral security for the payment of a principal note neither 
lengthens the time of payment of those collaterals which fall due 
earlier, nOr shortens the time of payment of those which fall due 
later, than the principal debt. Such a pledge never conforms the due 
date of the collaterals to that of the principal note. The collatéral 
notes are still governed by the contracts which their terms express, 
and when, by those terms, they become due, the makers and in- 
dorsers hâve the right to pay, and the pledgee has the right to collect, 
them, regardless of the time when the principal debt falls due. Far- 
well V. Bank, 90 N. Y. 483, 489; Wheeler v. Newbould, 16 N. Y. 392; 
Nelson v. Eaton, 26 N. Y. 410, 413; Jones v. Hawkins, 17 Ind. 550, 
351; Androscoggin R. Co. v. Auburn Bank, 48 Me. 335, 342. If, 
therefore, we concède, and we do not décide, that the plaintiff in 
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error was à surety on the note in suit, as against the défendant in 
«rror, the charge of the court below was right, and the judgment must 
be affirmed. It is so ordered. 



FIEST NAT. BANK OF KANSAS CITY, MO., v. RTJSH. 

(Cil-cuit Court of Appeals, Eighth Circuit. February 23, 1898.) 

No. 956. 

1. Evidence— DKPOsrriOTf— General Objections. 

General objections to a déposition must be ovemiled, if any part of the 
déposition appears to be admissible in évidence, or if the proponent calls 
attention to any part which is admissible in any vlew of the case. 
'2. Same— Admissions against Interest. 

Admissions of a party to a suit, against hls interest, relative to the issue 
on trial, are always admissible in support of the claim of his opponent. 

3. Same — Conversion — Rbacquisition bt Ownbr. 

When the owner of converted property bas recovered It, the measure of 
his damages is the exjyense he bas necessarily incurred, and the value of the 
time he bas spent in recovering it, together wlth the value of the use of 
the property, if any, while he was wrongfully deprived of it, not exceeding 
the total value of the property at the time of the conversion. 

4. Plbd&e— Sale bv Pledgbe to Himsblf — Liability to Pledgor — Tender 

OF Amount Due. 

A purchase by a pledgee, without the consent of the pledgor, of the col- 
latéral pledged, is voidable, not void. The pledgor may either afflrm or 
repudiate the sale, but cannot do both. If he affirms it, his action validâtes 
it, and passes the title to the collatei-als to the pledgee, and entitles the 
pledgor to the amount bid at the sale and no more. If he répudiâtes it, the 
sale Is void, and the pledgee, still holding the coUaterals, cannot be charged 
with conversion until he wrongfully parts with the possession and control 
over them. Until then he holds them under the original pledge, and is 
liable to deliver them only on payment of the debt. 
^. Same—Deposition — General Objection. 

The défendant made his promissory note for $3,780 to the plaintifE's order, 
and pledged as security therefor certain shares of stock, with authority to 
sell on default. In an action on the note, to recover a balance due over 
and above $740, received on a sale of part of the collatéral, it was admitted 
that plaintifC had sold the same to itself, and, after évidence on behalf of 
défendant that the stock was worth far more than the price thus paid, 
plaintifC offered in évidence a déposition, and exhibits consisting of letters 
written by défendant, tending to show that défendant had reacquired the 
stock for $1,056, and that the value of the stock at the time of its sale by 
plaintifC did not exceed that sum. The défendant objected to the déposi- 
tion and exhibits as incompétent, immaterial, and irrelevant, and they were 
excluded. HdtJ error. 

In Error to the Circuit Court of the United States for the District of 
Kansas. 

The plaintiff in error, the First National Bank of Kansas City, brought an 
action against the défendant in error, J. W. Rush, upon his promissory note for 
$3,780, made on February 5, 1894, and payable to the order of the bank. In 
its pétition it set forth the note; alleged that Rush pledged to it as collatéral 
sepurity for the payment of this note 10 shares of the capital stock of the First 
National Bank of Ness City, Kan., and 04 shares of the capital stock of the 
First National Bank of Dighton, Kan.; that he gave it written authority to 
sell the same at public or private sale without notice, upon default in the pay- 
ment of the note; that the bank had received on June 29, 1894, as the pro- 
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ceeds of the sale of the collaterals, $740; and that the défendant In error was 
still indebted to It for the unpaid balance of his note and Interest. The défend- 
ant in error, In the amended answer upon which the case went to trial, admitted 
the exécution of his note and the pledge of the bank stock, and alleged that 
the sale of the collaterals which the bank made on June 29, 1894, was in fact 
a sale to itself, but that it coneealed this fact from the défendant in error; 
that it pretended that the sale had been made to Richard Allen, a janitor in the 
bank, for $740; that it caused the certiflcates of the stock to be sun-endered, 
and had new certiflcates issned to Richard Allen; and that he had disposed of 
the same as his own property, free from ail claims of the défendant in error. 
He alleged that the pretended sale to Allen and his disposition of the stock con- 
stituted a conversion of It by the bank; th.at it relieved the défendant in error 
from the necesslty of making a tender of the amount due on his note, and enti- 
tled him to receive of the bank the aetual value of hia stock on June 29, 1894, 
which he alleged was $7,400, less the amount due on his note. A demurrer 
was interposée to this amended answer, and the circuit court sustained it. 
The judgment upon that demurrer was reversed by this court on the ground 
that, under the state of facts set forth in the answer, the défendant in error 
was not required to tender the amount of his debt before pleading and prov- 
ing his counterclaim. Rush v. Bank, 36 U.S. App. 248, 17 C. C. A. 627, 71 Fed. 
102. When the case returned to the trial court the banlî; denied the allégations 
of the amended answer, a trial was had before a Jury, and a judgment of 
$2,048.62 was rendered against the bank. The fact that the bank was the real 
purehaser at the sale of the collaterals on June 29, 1894, was conceded at the 
trial. The ofBcers of the bank testifled that they bid the property in for the 
bank in the name of Richard Allen, and caused the stock to be transferred to 
him to avold permitting the bank to Incur liability as a stockholder. The oaîy 
question tried by the jury was the value of the collaterals at the time of the 
alleged conversion, and the court chargea them that If their value was less on 
June 29, 1894, than the amount of the note and interest, the bank was entitled 
to a verdict for the différence, and. If their value was greater on that day than 
the amount of the note and Interest, the défendant In error was entitled to a 
verdict for that différence. During the trial, and after the défendant in error 
had introduced testimony to the effect that the 64 shares of the stock of the 
First National Bank of Dighton were worth $5,120 on June 29, 1894; that the 
bank of Dighton never met with any heavy losses after that date; that its 
capital stock was $50,000, and that the net profits of the bank from July 1 to 
October 2, 1894, were $310.85; and after the plaintiff in error had produced 
évidence to the effect that it bid this stock in on June 29, 1894, in the name 
of Richard Allen for itself; that on July 13, 1894, it notifled the défendant in 
error that it could purchase the collaterals baek for the amount of the bid and 
interest, and that it subsequently sold them to E. E. Parker for $960,— the 
plaintiff in error offered in évidence the déposition of Parker, and copies of 
certain letters written by the défendant in error to Lowell & Parker, a flrm of 
which Parker was a member, which were attached as exhibits to the déposi- 
tion and were properly Identified. The exhibits diselosed thèse facts: On 
October 6, 1894, the défendant in error wrote to Lowell & Parker to write to 
the plaintiff in error "what they would give you for five or ten shares of the 
Dighton stock. They hold 68 shares." On November 5, 1894, he wrote them: 
"I Wired you last night to offer the First National Bank $640. If they accept 
this, wire me, and I will send you draft at once. This is ail that I can get for 
it at this time, and even that is in the way of a trade." On November 19, 
1894, he wrote them: "I cannot increase my offer, nor am I particular whether 
they accept the offer made. I hâve a trade on hand, and agreed to give them 
a definite answer by the flrst of the month. If they accept in the meantime, 
ail right; If not, let it go, as I think now I can get hold of enough of it to 
do me for less money." On February 11, 1895, he wrote them: "Your message 
of to-day received and answered, and I will hère conflrm the same. 'Close deal. 
Draw at sight. See letter of to-day.' $800 is really every dollar the stock is 
worth to me at this time, but there are other reasons, which 1 will explain to 
you personally, as I expect to be in Boston within the next month, why I want 
this stock. On receipt of the stock you can draw at sight with stock attached 
for the amount, and send either In registered letter or per express, or, if you 
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deposit wlth your bank, Instnict the bank to draw direct, so It will not fall 
Into the hands of the First National of Kansas City." In the déposition Parker 
testifled that he and his partner bought the 64 shares of stock in the Dighton 
National Bank from the plaintif! in errer for $960 on February 11, 1895, the 
day on which the last letter quoted was written, and that within a few days 
of the time they purchased it they sold it through the défendant in error to 
J. Spaulding, whom he did not Imow, for $1,056, which is exactly 10 per cent, 
more than the amount which they paid for It. The défendant in error ob- 
jeeted to the déposition and the exhibits "as Immaterial, irrelevant, and incom- 
pétent, and not bearing upon the issues submitted to the jury." Oounsel for 
the bank called the attention of the court to their claim that the déposition and 
exhibits tended to show that the défendant in error had regained the possession 
and control of the 64 shares of stock in the Dighton Bank for $1,056, and that 
the exhibits were évidence of the value of the stock at the time of the aUeged 
conversion. The court nevertheless sustained the objections. The counsel for 
the bank then offered each and every question and answer in the déposition and 
every exhibit attached to it. The défendant in error objected to each question, 
answer, and exhlblt. His objections were sustained, and the plalntifï in error 
excepted to the rulings of the court. Thèse and other rulings are assigned as 
error. 

A. R. Strother (R. L. Yeager, on brief), for plaintifE in error. 
Clififord Histed (W. H. Rossington and Charles Blood Smith, on 
brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

General objections to a déposition must be overruled, if any part of 
the déposition appears to be admissible in évidence, or if the proponent 
calls attention to any part which is admissible in any view of the case. 
Such objections raise the issue whether or not the proposed évidence is 
admissible under any circumstances or for any purpose, but they raise 
no other issue. If a court overrules them, its ruling must be sustained, 
unless it clearly appears that none of the évidence admitted could be 
lavs'fully received under the pleading and évidence in the case. If it 
sustains such objections, its rulings must be reversed, if any part of the 
évidence rejeeted was admissible upon any issue before the court. A 
case occasionally arises in which the proponent offers a great mass of 
évidence which does not appear on its face to hâve any relevancy to 
the issues on trial, and in which he does not call the attention of the 
court to any part of the mass which is admissible, and does not state 
the purpose of his offer, where a gênerai objection is very properly 
sustained, as in Insurance Co. v. Frederick, 19 U. S. App. 24, 33, 7 
C. C. A. 122, 127, 58 Fed. 144, 149, and Central Pac. B. Co. v. California, 
162 U. S. 91, 117, 16 Sup. Ct. 766. But such cases are rare exceptions 
to the gênerai raie, which must not be permitted to interrupt its steady 
and uniform application to the cases which fall within it. It is imprac- 
tical, if not impossible, to take dépositions so that every question and 
answer in them, and every exhibit attached to them, will pass the 
scrutiny of the court after astute counsel hâve had an opportunity to 
study and prépare objections to them, and a practice which would ex- 
dude ail the admissible évidence in a déposition because it contains 
Bome Irrelevant, incompétent, or immaterial matter would practically 
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destroy the yalue oî. dépositions, vastly increase the expense of litiga- 
tion, ând intolerably delay tlie administration of justice. The gênerai 
objections that a déposition and the exhibits attached to it are incompé- 
tent, irreleyant, and immaterial, and do not bear upon the issues in 
the case, must be overruled, if any part of the déposition or of the exhib- 
its is admissible upon any issue before the court. If a portion of the 
évidence offered is inadmissible, and a part is admissible, the remedy 
of the objector is to oppose the admission of the former when the 
proponent reaches it in reading his déposition to the jury. HiS gênerai 
objections are too broad if any part of the proposed évidence is admissi- 
ble. Rush V. Prench, 1 Ariz. 99, 128, 25 Pac. 816; Pettigrew v. 
Barnum, 11 Md. 434, 451 ; Meyers v. Oasey, 14 Cal. 542, 544 ; Higgins 
V. Wortell, 18 Cal. 330, 383; Merriam v. Railroad Co., 20 Conn. 354, 
364; Walker v. Forbes, 31 Ala. 9, 11, 12; Love v. Dargan, 21 Ala. 583 
-585; Litchfleld v. Fakoner, 2 Ala. 280, 285; Cemetery Co. v. Shu- 
bert, 2 Head. 116, 121; Webb v. Richardson, 42 Vt. 465, 470; Hurl- 
burt v. Hurlburt, 63 Vt. 667, 670, 22 Atl. 850; Harriman v. Brown, 
8 Leigh, 697, 705, 706. 

The only objections to the déposition of Parker, and to the exhibits 
which accompanied it, were that they were incompétent, irrelevant, 
and immaterial, and did not bear upon the issues in the case. The 
attention of the court was sharply called by counsel for plaintiff in error 
to the fact that they tended to show that the défendant in error had re- 
covered the 64 shares of stock in the Dighton Bank for the sum of 
|1,056, and that this stock was not worth more than $800 at the time 
of the alleged conversion, but the court nevertheless sustained the ob- 
jections. It is unnecessary to stop to consider whether or not there 
was any question or answer or exhibit contained in the offer which did 
not bear upon the issues on trial. Under the established rule to which 
référence bas been made, the only question thèse objections raised was 
whether there was any part of the proposed évidence which was admis- 
sible under the pleadings and évidence before the court. If so, thèse 
gênerai objections should hâve been overruled. When the déposition 
was offered, the issue was on trial whether the 64 shares of the stock of 
the Dighton Bank were worth |5,120 or $640 on June 29, 1894. The 
défendant in error had introduced évidence to the eflect that it was 
worth the former sum on that day, and that the Dighton Bank had met 
with no heavy losses thereafter. The inference was irrésistible that 
the stock in that bank was worth as much in the autumn of 1894 and in 
the winter which f oUowed as it was on June 29, 1894. Some of the ex- 
hibits attached to the déposition were properly proved copies of letters 
from the défendant in error to Lowell & Parker, in which on Novem- 
ber 5, 1894, he wrote that he had wired them to offer the plaintiff in 
error |040 for this stock; that thia amount was ail he could get for 
it then ; in which on November 19, 1894, he wrote that he could not 
increase his offer; and in which on February 11, 1895, he wrote to close 
the deal and draw g,! sight; that $800 was ail the stock was worth to 
him at that time, but that there were other reasons why he wanted it. 
In the déposition Parker testifled that his firm bought the stock of the 
plaintiff in error on that day for $960, and sold it a few days later for 
f 1,056 to one J. Spaulding, with whom he was not acquainted, through 
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the défendant in error, who had directed them to make the purchase. 
AU this was very persuasive; indeed, it was quite l'onvincing évidence 
that the stock was not worth $5,120 in 1894, and it was admissible in 
évidence on the issue of value under two well-established rules : First. 
The letters were admissions of the défendant in error against his inter- 
est of the value of the stock of the Dighton Bank at times when the évi- 
dence already received proved that it could not hâve been worth less 
than it was on June 29, 1894. They were admissions that the stock 
which he claimed was worth |5,120 was not worth more than |800 at 
the time of the alleged conversion. Admissions of a party to a suit 
against his interest, relative to the issue on trial, are always admissible 
in support of the claim of his opponeut. 1 Greenl. Ev. (12th Ed.) § 
171; Id. p. 201, § 172; H. p. 202, § 194; Id. pp. 222, 223; Cook v. Barr, 
44 K Y. 156, 158; Snyder v. Eeno, 38 lowa, 329, 333, 334; Morse v. 
Diebold. 2 Mo. App. 163, 166, 167. Second. The letters and the testi- 
mony oi Parker were very persuasive évidence that Lowell & Parker 
were the mère agents of the défendant in error to purchase, and that 
the défendant in error was the real purchaser of the 64 shares of stock 
from the plaintifl in error on February 11, 1895. They furnish sufB- 
cient évidence, to say the least, to sustain a finding by the jury that the 
défendant in error recovered the possession of , and control of the title 
to, this stock in February, 1895, for the sum of §1,056. This was a 
fact which it was important for the plaintifE in error to establish, be- 
cause, if it succeeded, this limited the amount of damages which the 
défendant in error could recover for the conversion of this stock to the 
$1,056, which he paid to recover it, and the value of the time which he 
used in securing its recovery. Compensation is the basic rule for the 
measure of damages. Rockef eller v. Merritt, 40 U. S. App. 666. 679, 22 
G. G. A. 608, 616, 76 Fed. 909, 917. If for the sum of $1,056 the 
défendant in error in February, 1895, recovered the control of the pos- 
session of, and of the title to, the 64 shares of stock which he alleged 
that the plaintifE in error converted in 1894, he could not hâve lost more 
by that conversion than $1,056, and the value of any time he spent in 
recovering the stock, and he could not recover more than those amounts 
with interest, because they would fully compensate him for his entire 
loss in the Ixansaction. When the owner bas recovered converted 
property, the measure of his damages is the expense he bas necessarily 
incurred, and the value of the time he bas spent in recovering it, to- 
gether with the value of the use of the property, if any, while he was 
wrongfuUy deprived of it, not exceeding the total value of the property 
at thé time of the conversion. Field, Dam. § 110; 1 Suth. Dam. 239; 
Dodson V. Cooper, 37 Kan. 346, 349, 350, 15 Pac. 200; Sprague v. 
Brôwn, 40 Wis. 612, 619, 621; Curtis v. Ward, 20 Gonn. 204, 206; 
Hurlburt v. Green, 41 Vt. 490, 492, 494; U. S. v. Fine River Logging 
& Imp. Go., 49 U. S. App. 24, 24 G. G. A. 101, 106, 78 Fed. 319. For the 
reasons we hâve stated, the gênerai objections to the déposition of 
Parker and to its accompanying exhibits should hâve been overruled, 
and the rejection of this évidence constituted a fatal error, which com- 
pels a reversai of the judgment below, and renders a considération of 
the other errors assigned unnecessary. In vîew, however, of the facts 
that this case must be retried, and that the évidence offered and in- 
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troduced in the trial under review tends strongly to show tliat the plain 
tiff in error bid in ail the coUaterals at the sale of June 29, 1894, for 
itself; that it held control of the stock of the Dighton Bank until 
Pebruary, 1895, and the stock of the Ness City Bank ever since; that 
the défendant in, error knew thèse facts, and bought the stock of the 
Dighton Bank in February, 1895, for |1,05G; and in view of the fact 
that it is not yet too late for the plaintiff in error to amend its pétition 
and plead the truth (Bryan y. Baldwm, 52 N. Y. 232, 234),— we think 
it not unwise to call attention to the mies applicable to this state of 
facts, if it should be established. When this case was before us upon 
the demurrer to the amended answer, thèse facts had not been devel- 
oped, and we had no occasion to consider or announce the principles 
which govem them. The question then was whether or not a pledgor, 
who was sued upon his debt, must tender payment before he could 
maintain his counterclaim for damages for a sale of his coUaterals to a 
third person, who had transferred them beyond the control of the 
pledgor, without notice to the latter that he held them meanwhile as 
the mère agent for the pledgee, who was the real purchaser at the 
sale. Our answer was that a tender was unnecessary, because the 
pledgee had caused it to appear to be futile by apparently placing the 
stock beyond its control. We adhère to that view. But whether the 
pledgor knew or was ignorant that the coUaterals still remained after 
the sale in the control of the pledgee, it cannot escaiœ thèse settled 
rules of the law of bailment. 

A purchase by a pledgee without the consent of the pledgor of the 
collatéral pledged is void^ble, but it is not void. The pledgor has the 
option to afflnn or to repudiate the sale, but he cannot do both. If 
he aflSrms the sale, his action validâtes it, and passes the title to the 
coUaterals to the pledgee, and entitles the pledgor to the amount bid at 
the sale, but to no more. If he répudiâtes it, the sale is void, and the 
pledgee has the coUaterals under the original pledge, with the same 
rights and subject to the same liabilities as if no sale had been at- 
tempted. If the pledgor répudiâtes the sale, the pledgee still holds the 
coUaterals, and cannot be charged with conversion until he wrongfully 
parts with the possession of and control over them. Until then he 
holds them under the original contract of pledge, and is liable to de- 
liver them only on payment of the debt. Killian v. Hoffman, 6 Hl. App. 
200, 202; Stokes v, Frazier, 72 El. 428, 432; Bank v. Minot, 4 Metc. 
(Mass.) 325, 329; Bryan v. Baldwin, 52 N. Y. 232, 235; Insurance Co. 
V. Dalrymple, 25 Md. 242. Thèse principles, carefuUy applied to the 
facts which may be developed upon the trial of this case, will resuit, we 
believe, in a fair verdict and a just judgment. The judgment bel'>w is 
reversed, and the case is remanded, with directions to grant a new trial. 
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DONAHOWEE v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.) 

No. 965. 

L Marshal— Unkecessaby Fbes and Chabgbs. 

A marshal is not entitled to mileage even for distances actually traveled, 
or charges for actual expenses paid by a deputy marshal for his meals at 
his place of abode, or for the attendance of two deputy marshals in the 
same case before a circuit court commissloner upon the examination for the 
discharge of a prisoner as a poor convict, unless under the circumstances the 
charges were necessarily incurred, in whlch case, In an action to recover the 
same, the faet should be made to appear. Act March 3, 1887; Eev. St. 
§ 1042. 

S. Same. 

Nor may he recover for service of a certificate of sentence and order modi- 
fying the sentence, issued by the district court, upon a person who was 
In court when the sentence was pronounced and when it was modiiied. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 
Eugène G. Hay, for plaintifE in error. 
Edward C. Stringer, for the United States. 

Before SANBOKN and THAYEE, Circuit Judges, and EINEE, 
District Judge. 

EINEE, District Judge. This is an action brought by Jeremiah 
0. Donahower under the act of March 3, 1887, to recover certain fées 
earned and for disbursements expended by him as marshal for the 
district of Minnesota, from the 15th day of May, 1890, to the 16th 
day of April, 1894. Certain items of his claim were disallowed by 
the circuit court in its flndings. The flndings complained of are de- 
seribed in the record as flndings "Q," "B," "T," "4," and "12." 

The flrst assignment of errors covers finding Q of the flndings of 
the circuit court, and relates to a charge for travel from St. Paul to 
Duluth, Minn., to serve a subpœna on a witness at Duluth, at which 
place the plaintiff had a deputy acting as bailiff and crier of the 
court, then in session. It is urged on behalf of the plaintiff in error 
that this item should hâve been allowed, because this deputy mar- 
shal, acting as court crier and bailiff, could not leave those duties to 
serve a subpœna, and it might hâve been many days before he could 
hâve found time to serve it had the marshal sent it to him. The 
statute allows mileage, not for each mile actually traveled, but for 
each mile actually and necessarily traveled, in serving the process 
of the court. If spécial circumstances existed making it necessary 
for the marshal to make the travel in this case, that fact should hâve 
been made to appear by the évidence. The court flnds that the 
travel was actually made, but that it was unnecessary. In the ab- 
sence of any showing of necessity, we think the flnding of the cir- 
cuit court was right, and that the item, amounting to $9.62, chargea 
by the plaintiff for this service, was properly disallowed. 

The second assignment of errors covers flnding E of the flndings 
of the circuit court, and relates to a claim for serving a certificate 
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of sentence and order modifying sentence, issaed by ,tlie United 
States district court for the district of Minnesota, for contempt of 
court, on a, person who was in court wben the sentence was pro- 
nounced and when the sentence was modifled. This assignaient need 
not be dlscussed. There was nô basis for the charge, and no law to 
sustain it. The service was not only unnecessary, but was wholly 
unauthorizedi 

The third assignaient of errors covers flnding T of the flndings of 
the circuit court, and relates to a charge for actual expenses paid 
by a deputy marshal for his meals at the place of his abode while in 
pursuit of a prisoner with a warrant of arrest. We think this item 
was propei"Iy disallowed. The statute does not contemplâté the pay- 
ment of the living expenses of the deputy at his own home. Being 
at the place pf his abode, if he did not take his meals at his home, 
the reason for not doing so, and the necessity for this extra charge, 
should hâve been shown. 

The f ourth assignment of errors covers finding 4 of the flndings 
of the circuit court, and relates to items disallowed for the attend- 
an ce, each for one day, of two deputy marshals in the same case 
before a circuit court commissioner upon an examination for the dis- 
charge of a prisoner as a poor convict. Under section 1042 of the 
Eevised Statutes, in the absence of a showing of spécial circumstan- 
ces making the attendance of two deputies necessary, upon this ap- 
plication, we think the circuit court properly disallowed them. If 
the attendance of two deputies was unnecessary, the expenditure was 
unauthorized. If this attendance was necessary, the court had a 
right to be informed of the circumstances which made it so. 

The fifth assignment of errors covers flnding 12 of the flndings 
of the circuit court, and relates to disallowances for mileage traveled 
by a deputy marshal in going to serve a subpœna issued by a circuit 
court commissioner at Crookston, Minn., on a witness residing at 
St. Paul, Minn., St. Paul being the place of résidence of the United 
States marshal, and there being a regular daily communication by 
United States mail between the city of Crookston and the city of 
St. Paul. The court found that the travel was actually made, but 
that it was unnecessary. In the absence of a showing of necessity, 
we think the action of thfe circuit court was right. 

The sixth assignment of errors relates also to flnding 12 of the 
flndings of the circuit court, and complains of certain disallowances 
made by the circuit court for mileage in going to serve process in 
behalf of the United States, the process being issued at St. Paul, 
and the distance charged for was actually traveled by the deputy 
marshal ; but in each instance there was a deputy United States mar- 
shal under the plaintiff, residing at a place nearer thé place of serv- 
ice of process than the city of St. Paul, where the process was issued, 
and between which places and the city of St. Paul there was a reg- 
ular daily communication by United States mail. It is urged that 
the circuit court erred in disallowing this item, because the deputies 
mentioned in the flndings were frequently away from home at some 
point in that portion of the state which is "practically a wilderness," 
in pursuit of criminals; and, if the marshal had mailed the process 
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to them,.it would hâve caused long delay, and in many instances de- 
feated the ends of justice. While ail this may be true, there is 
nothing in tbe record in the shape of flndings or évidence to sup- 
port it. If spécial circumstances existed making this travel nec- 
essary, they should hâve been called to the attention of the circuit 
court. 

Pinding no error in the rulings of the circuit court, the judgment 
will be aflQrmed. 



UNITED STATES v. DONAHOWEE. 

(Circuit Court of Appeals, Blghth Circuit. February 14, 1898.) 

No. 964. 

1. Marshal— Febs— Transportins Pbisower. 

Unless a certmed copy of the complaint upon whicti a warrant is issued 
is annexed to the warrant, no magistrate other than the one who issued the 
warrant has jurisdiction to hear the case under the act of March 3, 1893; 
and the marshal is therefore entitled to bis fées for transporting the prisoner 
froia the place of arrest to the office of such magistrate, though he is not the 
one nearest to the place of arrest. 

3. Same — Service oV Subpœnas and Warrants. 

The marshal is entitled to charge for service of subpœnas and warrants 
duly issued and regularly placed in his hands for service, and served, although 
the persons served were at the time prisoners awaitlng trial or serving sen- 
tence, and also for service of bench warrants upon persons then in his own 
custody. 
8. Bamb— Mbals of Jtjeoks. 

The power to direct the marshal to fumish meals for jurors at the expense 
of the government while they are deliberating upon their verdicts, in charge 
of an officer of the court, is one of the inhérent incidental powers of the cir^ 
cuit and district courts, which they may exercise in any case before them, 
whether the United States are or are not parties, and the disbursements 
therefor made by the marshal pursuant to the exercise of this power by the 
courts, are expenses necessarUy incurred for some of the "other eontingencles" 
referred to in the act of 1853 regulating fées and costs. 10 Stat. p. 165, 
c. 80; Eev. St. § 829. 

4. Same— Bbingino Prisoner to Court. 

Eev. St. S 1030, providing that no fées shaU be charged by the clerk or 
marshal for bringing Into court any prisoner or person in custody, applies only 
to the case of prisoners confined at the place where the court is in session, 
and not to those in custody at a place remote therefrom. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Edward C. Stringer, for the United States. 
Eugène Q. Hay, for défendant in error, 

Before SANBOBN and THAYEE, Circuit Judges, and BINER, 

pistrict Judge. 

EIÏ^EE, District Judge. This is an action brought by Jeremiah C. 
Donahowerto recover $2,00(), fées earned and disbursements made by 
hÀm, '«îhlle marshal of the United States for the district of Minnesota, 
from the 15th day of May, 1890, to the X6th day of April, 1894, which 
were included in his accounts presented to the di^ixict court, approved 
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bythat court, and forwarded to tlie accouhting ofiScers of the treasury 
d«partment, and by them disallcwed. 

The testimonv in the case was taken before a référée, and, af ter re- 
ceiptof his report on January 16, 1897, tbe circuit court filed its find- 
ings of fact and conclusions of law allowing some of the items of the 
plaintiflf's claim and disallowing other items, and judgment was directed 
accordingly. The United States prosecutes this writ of error to review 
the décision of the circuit court allowing certain items of the plaintifï's 
claim included in its flndings, described in the record as flndings "F," 
"I," "U," «X," «1," «10," and "11." 

The flrst assignment of error covers finding "F" of the findings of 
the circuit court. The items included in this finding consist of charges 
for fées in a number of cases for arresting and transporting prisoners 
from the place of arrest to the ofifice of the circuit court commissioner 
who issued the warrant, and before whom the warrant, by its terms, 
was made returnable, although that commissioner was not the commis- 
sioner nearest to the place of arrest. The objection to this item is 
based upon the act of March 3, 1893, which reads as follows: 

"It shall be the duty of the marshal, his deputy, or other officer who may 
arrest a person chargea with any crime or offense, to take the défendant before 
the commissioner or the nea,rest judlcial offlcer having jurlsdiqtion under ex- 
isting laws, for a hearing, comœitment or taking bail for trial, and the officer 
or magistrate issuing the warrant shall attach thereto a certifled copy of the 
complalnt; and upon the arrest of the accused, the retum of the warrant, with 
a copy of the complaint attached, shall confer jurisdiction upon such officer as 
fully as if the complaint had originally been made before him, and no mileage 
shall be allowed any officer vlolating the provisions hereof." 

Theqircnit court finds as a fact thàt in each case included in this find- 
ing thé warrant was not issued or made returnable before the circuit 
court commissioner before whom it was returnable, by the connivance, 
at the request, or with the knowledge of the petitioner, but came into his 
hands in the regular course of the business of his oflQce, and was seryed 
and executed by him in obédience to its mandate; that it did not appear 
from the testimony that a certified copy of the complaint upon which 
each of the warrants was based was attached to the warrants ; that in 
each case the mileage charged was actually and necessarily traveled by 
the plaintiff; and the several items included in the finding, amounting 
to 1188.70, were therefore allowed. We think the items of this ac- 
count were properly allowed by the circuit court. The finding of fact 
shows that in noue of the cases included in the finding, for which 
charges hâve been made, was there attached to the warrant a certified 
copy of the complaint, which, under this statute, would be necessary to 
confer jurisdiction upon any nearer commissioner or magistrate before 
whom the marshal might take the person arrested. Without the certi- 
fied copy of the complaint attached to the warrant, a commissioner or 
magistrate nearer the place of arrest than the commissioner issuing the 
warrant would be without jurisdiction to hear the case. As stated by 
the circuit court, "the marshal would hâve to obey the warrant in its 
légal effect, and, if no certified copy of the complaint was attached, 
to give jurisdiction to any other commissioner or magistrate, he would 
— the warrant so directing — be obliged to take the arrested person be- 
fore the commissioner who issued the warrant." 
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The second assignment of error covers finding "I" pf the findings of 
the circuit court, and the objections thereto are made -for the same rea- 
sons that objections were made in the flrst assignment. The facts as 
to the items contained in this finding differ only from those in finding 
"F" in tMs respect: In finding "P" there was a United States com- 
missioner nearer the place of arrest than the commissioner issuing the 
warrant, and in the items contained in this finding there was nô com- 
missioner, but there was a justice of the peace, nearer the place of ar- 
rest than the commissioner issuing the warrant. For the reasons al- 
ready stated, we think the items in this finding were properly allowed. 

The third assignment of error covers finding "U" of the flndings of 
the circuit court, and relates to a charge for service of subpœnas on 
fédéral prisoners awâiting trial, or serving sentence, in the fédéral 
court. The flndings of fact show that each item of charge contained 
in this finding was for service of a subpœna issued by the clerk upon 
the prœcipe of the district attorney, and regularly placed in the plàin- 
tiflf's hands for service, and by him served upon the witnesses therein 
named. This was a process placed in the hands of the marshal for 
service, issued in due form upon the prœcipe of the district attorney, 
and it was, therefore, his duty to serve it, and his fées theref or, amount- 
ing to three dollars, were properly allowed by the circuit court. 

The fourth assignment of error covers finding 'f'X." of the findings 
of the circuit court, and relates to a charge for service of a warrant of 
arrest issued by a circuit coui-t commissioner, and served by the marshal 
on the person named in the warrant, the person named in the warrant 
being at that time a prisoner confined in the county jail of Beeker 
county, Minn. What we havé said in relation to finding 3 applies to 
this finding, and it was properly allowed by the circuit court. 
_ The fifth assignment of error covers finding "1" of the findings of the 
circuit court, and is a claim for disbursements for moneys expended by 
the marshal in cases to which the United States were not parties, by 
order of the circuit and district courts, for meals for jurors after they 
had been charged, and while they were confined, in charge of an offlcer, 
deliberating upon their verdicts. In the case of Campbell v. U. S., 65 
Fed. 777, whére this idehtical question was before this court, Judge 
Sanborn, in delivering the opinion of the court, said: 

"The resuit is that the power to direct the marshal to furnish meals for jurors 
at the expense of the governmènt whilè they are deliberating upon their ver- 
dicts, in charge of an offlcer of the court, is one of the inhérent incidental 
powérs of the circuit and district courts of the United States, which they may 
exercise In any case before them whether the United States are or are not 
parties to them. The disbursements for such meals, made by the marshal pur- 
suant to the exercise of this power by the courts, are expenses necessarily In- 
curred for some of the 'other contingencies' referred to in the act of 1853 regu- 
lating the fées and costs of marshals and others (10 Stat. p. 165, c. 80; Eev. 
St. § 829); and the claim of the plaintiff in error against the United States for 
thèse disbursements should hâve been allowed." 

The items covered by this assignment were properly allowed by the 
circuit court. 

The sixth assignment of error covers finding "10" of the flndings of 
the circuit court, and relates to a charge for travel in serving an order 
of court directing the plaintiff to produce in court, as a witness, a person 
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théû in custody of the Uiited States at à place remote from the place 
whére the court v?às in session. The objection to this item is based on 
section 1030 of the Eevised Sta tûtes, which provides: 

"No Vn'lt Is necessary to bring into court any prisoner or perSon in custody, 
or for-remanding him from the court into custody; but tlie s^me shall be done 
on the order of thé court or district attorney, for which no fées shall be charged 
by the, clerk or marshal." 

The leamed judge who tried this case, in announcing his conclusions 
allowing this item, said: 

"Thèse prisoners were not conflned at the place where the court was in ses- 
sion, and the case does not, therefore, fall under section 1080, Eev. St. U. S., 
which, by reasonable construction, only applies to cases of that kind." 

We concur iin the view expressed by the circuit court, and think the 
item was properly allowed. Kinney v, U. S., 54 Fed. 319; Hitch v. 
U. S., 66'Fed. 937. 

The seyenth assignment of error covers finding "11" of the flndings of 
the circuit court, and is for the service of a bench warrant on a person 
then in the custody of the United States marshal. The allowance of 
this item (amounting to tw<) dollars) by the circuit court we think should 
be sustained. The warrant was issued by the court, The marshal 
was boundto serve it,, and was entitled to the fee charged for the serv- 
ice. The judgraent of thecircuit court will be afflrmed. 



, D. M. FERRY & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. Febmary 8, 1898.) 
No. 484. 

1. Rbvehuk Laws— Authoritt op Seoretart of Trkastjrt. 

Cohgress may, if it sees fit, make the sécretary of the treasury the final 
arbiter, in any class of efises arlsing under the revenue Ia#s, to détermine 
In a quasi judlcial manner whether by vlrtue of those laws any claim against 
the govemment lias arlsen in favor of the petitioner. 

2. SAMB-t-REFUNt) OP DoTiBS— Destruction opImported Property. 

Rey. St. § 2984, authori^ing the seçrét^ry of the treasury, on satisfaetory 

proofs' of ' tiê' destruction of importée! mérchandise while in the custody of 

the customs oflicers, etc., 'makes the sécretary the' final tribunal to décide 

on the yalldlty of any such, claim, and his décision is not subject to review 

: by the; court gf claims or, ^y otber tribunal. 

■8. Samb.' ■' ■ : - 

The albove section does not authorlze the ref unding of duties on merchandise 
destroyed after it has beendelivered into tbe manual possession of the im- 
porter, on his givingbond for redelivery to the customs offlcers, under Rev. 
St. § 2899. 

In Error to the Circuit Court of the United States for the Eastem 
District ■ofMichigan. : 

This is a proceeding in error to review a judgment of the circuit 
.cpnrt sustainingia dei;uurr^r to the pétition of the plaintiff and dismiss- 
ing the same, 

' ! The pétition w4?, filed uuder t];ie act of March 3, 1887, which provides for the 
brttiging of.suits, against the TJnltéd States. The pétition set forth: 
!Tïiat thé plàihtiff, D.'M. Ferry & Co., was a' corporation organized under the 
laws of' tbe State of Michigan; ÏUat it imported through tbe port of Détroit 
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996 packages of seeds, on which the estimaterl duty was fp2.350'40, That before 
any part or portion of said merchandise liad been inspected or, appraised, the 
plaintifC paid to tbe United States the sum of Ç2,350.40, the estimated duties 
thereon. That on the 28th of December, ISSâ.tlje pétition^. executed a, bond 
with approved security, and double the estinjated value of the- merchandise, in 
conformity with section 2899 of the Eevised Statutes of the tlnited States, con- 
ditioned that the petitioner should deliver sueh merchandise to the order of the 
collector at any time within 10 days after the package sent to the publie store 
had been appraised and reported to the collector, and that if any pâclsage shôUld 
be opened withdut the consent of any collector or surveyor, or out of the prés- 
ence of one of the inspectors of customs, or if a package should not be dellv- 
ered to the order of the collector, according to the condition of the bond, that 
said ,bond should in either case be forfeîted. That thereupon said merchandise 
was delivered into the manual possession of the petitioner, and held by it under 
said bond, in conformity with the act of congress, until the Ist day of January, 
1S86, when the merchandise was whoUy destroyed by accidentai flre, while the 
same was in the manual possession of the petitioner under the bond aforesaid. 
That afterwards, on the 9th day of January, 1886, the petitioner, through the 
collector of customs in Détroit, presented its pétition, duly sworn to, setting forth 
ail and singular the facts hereinbefore stated to the secretary of the treasury for 
a refund of the duties under section 2981 of the Revised Statutes of the United 
States. That on the 13th day of January, 1886, the secretary of the treasury 
denied the pétition of the petitioner in the foUowing letter: 

"Treasury Department, Office of the Secretary. : 

"Washington, D. C, ^fanuary 13, 18S6. 
"Collector of Customs, Détroit, Mieh.— Sir: The department is in receipt of 
your letter of the 9th inst., transmitting the application of D. M. Ferry & Co. 
for a refund of duties exaeted at your port on certain seeds, which, as aUeged, 
were destroyed by accidentai fire while in the importers' store at your port. It 
appears that the seeds in question were not entered in bond, and were not in 
bonded warehouse at the time of their destruction, but, having been entered 
for consumption at the time' Of importation, had been delivered to the parties, 
who deposited them in their own store, which was destroyed by fire on the Ist 
instant. The claim is made tliat the merchandise in question at the time of the 
fire was in bond, and in the custody of the oiïlcers of the customs, and that the 
applicants are entitled to a refund of the duties paid thereon, under the provi- 
sions of section 2984 of the Eevised Statutes. That section authorized, the omis- 
sion or refund of the duties on any imported merchandise, which may be in- 
jured or destroyed by accidentai fire or other casualty, while the same remained 
in the custody of the officers of the customs in any public or private bonded 
warehouse under bond, or in the appraisers' store undergoing appraisal, or 
while in transportation under bond, or while in the custody of the officers of the 
customs and not in bond, etc.; but it does not authorize any relief in a case, 
as in this Instance, when the merchandise had been entered for consumption, 
and, after payment of duties, duly delivered into the custody and control of the 
importers thereof. Hère the goods had ahsolutely left the custody of the cus- 
toms officers, and were not under their care or control. They had been removed 
from the restraint and protection of the customs officers, and consequently, as 
the right of thé govemment to exercise any care over them had ceased, the 
goverument had no further concern therein. This case seemed to be almost 
parallel to that covered by department's ruling of January 2, 1883 (S. D. 5507), 
where the department declined to take any action in a case where certain lum- 
ber was bdrnt at Oswego under similar circumstances. In both cases the mer- 
chandise was entered for consumption, and had been delivered to the Importers, 
prier to the casualty. Thefaçts that theusual pénal bond had been taken did 
not place the merchandise in- ttie category of being 'in the custody of the ofHcers 
of the custo'ms in any public or private warehouse under bond,* as prescribed 
by said section 2984. The clàim is therefore rejected. 

"Respi^tfully yours, C. S. Fairchild, Assistant Secretary." 

That no part of petitioner's claim had since been allowed or paid to it, except 
$220 refunded on part oC the merchandise. TUat under the acts of congress it had 
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a claim against the United States for $1,900 and Interest from the 26th day of 
December, 1885. 

The prayer of the pétition was that a judgment and decree upon the facts 
and law, in conformity wlth the sald act of congress approved March 3, 1887, 
should be entered in favor of the petitioner. 

To this pétition the district attorney filed a demurrer on the following grounds: 

"(1) That the seeds, for the duties on which the petitioners claim under said 
pétition, had been delivered to the petitioners, and were destroyed by tire while 
in their custody and control, and were not, at tlie time of their destruction, in 
the custody of the ofBcers of the customs, or of any ofiicers of the United States. 
(2) That the claim on which said pétition is based was on, to wit, the 13th day 
of January, 1886, rejected and reported on adversely by a department of the 
governioent of the United States authorized to hear ,aud détermine the same, 
to wit, by the treasury department; and it is provided by the act of congress 
of March 3, 1887, referred to in said pétition, that where a claim had been, 
prior to the passage of said act of congress, rejected or reported on adversely 
by any court, department, or commission authorized to hear and détermine the 
same, neither the circuit nor district court of the United States shall bave juris- 
diction to hear and détermine such claim. (8) That the matter of abating or 
refunding the duties paid upon the merchandise in question is entirely within 
the discrétion of the secretary of the treasury, and the secretary of the treasury 
having exercised that discrétion, and decided against the claim of the petition- 
ers, the matter is settled, and there is no valid claim for such duties against 
the United States." 

There was a joinder In the demurrer, the demurrer was sustained, and the 
pétition dismissed. 

Otto Kirchner, for plaintiff in errer. 
Alfred P. Lyon, for the United States. 

Before TAFT and LURTON, Circuit Judges, and CLAEK, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating the case as above, delivered tlle 
opinion of the court. 

The judgment of the circuit court must be aflfirmed on two grounds: 
First, because the court below had no jurisdiction of the pétition on the 
facts stated therein; and, second, because, even if the cause of action 
stated in the pétition was within the jurisdiction of the court, neither 
section 2984 nor any other statute gave the petitioner the right, under 
the circumstances stated, to recover back the duties which he had paid. 

1. The act of March 3, 1887, entitled «An act to provide for the 
bringing of suits against the govemment of the United States," by its 
ârst section vests the court of daims with jurisdiction to hear and 
détermine the following matters: 

"First. Ali claims founded upon the constitution of the United States or any 
law of congress, except for pensions, or upon any régulation of an executive 
department, or upon any contract, expressed or impUed, with the government 
of the United States, or for damages, liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims the party would be entitled to 
redress against the United States either in a court of law, equity or admiralty, if 
the United States were suable: provided, however, that nothing in this section 
shall be construed as giving to either of the courts herein mentioned, jurisdic- 
tion to hear and détermine claims growing out of the late Civil War, and com- 
monly known.as 'war claims,' or to hear and détermine other claims which bave 
heretofore been rejected, or reported on adversely by any court, department, or 
commission authorized to hear and détermine the same." 
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By the second section circuit courts of the United States are vested 
with concurrent iurisdiction in ail the cases described in the first section 
where the amount of the claim exceeds ?1,000 and does not exceed 
110,000. The money sought to be recovered in this pétition was paid 
on the 28th of December, 1885; the flre occurred on the Ist of January, 
1886; the pétition to the secretary of the treasury was âled January 9, 
1886; and the claim was rejected on January 13, 1886. The pétition 
was flled under section 2984 of the Eevised Statutes of the United 
States, which reads as foUows: 

"The secretary of the treasury is hereby authorized upon production of satîsfac- 
tory proof to Mm of the actual (injury) or destruction, in whole or in part, of any 
merohandise, by accidentai fire, or other casualty, while the same remained in 
the custody of the oflieers of the customs in any public or private warehouse un- 
der bond, or in the appraisers' stores undergoing appraiâal, In pursuance of law 
or régulations of the treasury department, or while in transportation under bond 
from the port of entry to any other port in the United States, or while in the cus- 
tody of the offlcers of the customs and not in bond, or while within the limits of 
any port of entry, and before the same hâve been landed under the supervision of 
the offlcers of the customs to a.bate or refmid, as the case may be, out of any 
moneys in the treasury not otherwise appropriated, the amount of impost duties 
paid or accruing thereupon; aad lilîewise to cajicel any warehouse bond or bonds, 
or enter satisfaction thereon in whole or in part, as the case may be." 

This section gave the secretary of the treasury authority to hear and 
détermine claims for ref unds coming within this section. He could not 
exercise that authority without first determining the facts, and then 
applying the law of the section to them. In the case at bar he ren- 
dered his décision that on the facts stated the petitioner did not bring 
his case within the section, and that therefore the pétition flled under 
the section must be rejected. The claim of the petitioner, therefore, 
was within the proviso of the act of the first section of March 3, 1887. 
It was a claim which had been rejected before the passage of the act 
by the treasury department, whose head was authorized to hear and 
détermine the same. Section 2984 is a part of chapter 7, making 
régulations for the bond and warehouse System, under title 34, for the 
collection of duties upon imports. It is a well-settled principle in fédéral 
jurisprudence that the govemment of the United States has the right 
to provide for the summary collection of its revenues and to restrict the 
duty payer to certain spécial tribunals and certain spécifie remédies 
for acts of injustice that may be done on behalf of the govemment 
under such a system. Murray's Lessee v. Improvement Co., 18 How. 
272. It may, if it sees fit, make the secretary of the treasury the final 
arbiter, in any class of cases arising under the revenue laws, to dé- 
termine in a quasi judicial manner whether, by virfue of those laws, 
any claim against the govemment has arisen in favor of the petitioner. 
As was said by Mr. Justice Davis, speaking for the suprême court, in 
the case of Nichols v. U. S., 7 Wall. 122, 127, in considering the obliga- 
tion of a party to file a protest before bringing suit to recover duties 
paid, as required by law : 

"The allowing a suit at ail was an act of beneficence on the part of the govem- 
ment. As it had conflded to the secretary of the treasury the power of deciding 
in the first instance on the amount of duties demandable on any spécifie importa- 
tion, so it could hâve made him the final arbiter in ail disputes conceming th» 
same." 
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' We'libld that, as liètther section 2984 ûor any other part Of the reve- 
nue laWs gave tbthë fedef al éôiirts appellate power to review tlie dé- 
cision of the secretary of the treasury under the section, he was made 
the final judge or tribunal to décide upon the validity of the claim in 
question. Section 2984 was flrst enibodied in the statutes of the Unit- 
ed States fey the act of March 28, 1854. 10 Stat. 273. At that time 
there was no court of claims. At the time of the passage of the act, 
therefôrë, it miist Iiavè been the intention of congress that the secretary 
of the treasury, and no one else, should pass on the facts and law of the 
claim to be made under section 8 of the act of March 28, 1854, of 
which, as already sald, section 2984 is only an amendment. The flrst 
act esta|)lishing the coui^.of claims, passed February 24, 1855, gave to 
that court the right to hear and détermine ail claims founded on any 
laws of congress, or upon any régulation of an executive department, or 
upon any contract, express or iûiplied, with the governmeiit of the Unit- 
ed States. It is contended that, as this claim was founded upon a law of 
congress, the court of claims act subjected the secretary's décision upon 
it, under section 2984, to the reviewing power of that court, even if it 
was final before the court was established. 

Upon this question, however, we hâve a controlling authority to the 
contrary:inithe case, already cited, of Nichols v. U. S., 7 Wall. 122. In 
that caise Nichols & Co.i merchants of New York, imported, before 
1851, certain casiîs of liquor, and paid the duties on the quantity as in- 
voieed. A portion of the liquor had leaked. and,.being lost, was, in 
fact, never imported at ail into the United States. The importers made 
no: written protest, as required by the customs law of the United States, 
but some âvciyears aftetwards fiiled a pétition in the court of claims^ 
seeking ta recôver a judgment against the United States on the ground 
that the court had power to hear and détermine ail claims founded upon 
any lawiiof congress, and upon any contract, express or implied, with 
the goverfiment of the United States. The court flrst held that, if the 
court of Claiflis had' power to hear and détermine claims under the reve- 
nue laws by vîrtue of the act establishing it, the payment of duties with- 
out prétest, was a voluntary payment, and that there was no implied 
promise on the part of the govemment to pay it back, But the court 
was not content to leave the case upon that ground of décision, and pro- 
ceededfurther, as foUows: 

'fBqt,;aîftar 'ail, the Important snbject of Inqniry is, dld congress, In ôreating the 
court of :claiias, ; intend to confer on it the power to hear and détermine cases aris- 
ing under .the révenue laws? The prompt collection of the revenue, and its faith- 
f ul application, is one of the most vital duties of governmeût. Depending, as 
the goVérfimeiit does, on its revenue to meet, not only its current expenses, but to 
pay the: interest on its debt, It is of the utmost importance that it should be col- 
lected with (^ispatch, and that the ofltleers of the treasury should be able to make 
a reliableestiHiate of means, in order to meet liabilities. It would be difficult to do 
this, if the ' rëéeipts froni' duties and internai taxes paid Into the treasury were 
liable to'be tûten but of it, on suits prosecuted in the court of claims for alleged 
errors and mistakes, concerning which the offlcers charged with, the collection 
and disbursement of the revenue had received no information, Such a poUcy 
would be (Jisiistroùs to the finances of the çountry, for, as there is no statute of 
limitations to bar thèse suits, it would be impossible to tell, In advaace, how 
much mpney wquld be required to pay the judgments obtained on them, and the 
resuit wbuld be that the treasury estimâtes for any current year would be uurelia- 
ble. To guard against such conséquences, congress has from time to time passed 
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laws on the subject of the revenue, which not only provide for the manner of Its 
collection, but also point out a way In which errors can be correctcd. , Thèse laws 
constitute a System which congress has provided for the beneflt of those persona 
who complain of illégal assessments of taxes and illégal exactions of duties. In 
the administration of the tarife laws, as we hâve seen, the secretary of the treas- 
ury décides what is due on a spécifie importation of goods; but, if the importer is 
dissatisfied with this décision, he eau contest the question in a suit agaiust the 
coUector, if, before he pays the duties, he tells the oflicers bf the law, in writing, 
why he objects to their payment. And an equal provision has beeri made to cor- 
rect errors in the administration of the internai revenue laws. The party ag- 
grieved can test the question of the illegality of an assessment, or collection of 
taxes, by suit; but he cannot ,do this until he has taken an appeal to the commis- 
sioner of internai revenue. If the commissioner delays his décision beyond the 
perlod of 6 months from the time the appeal Is taken, then suit may be brought 
at any time within 12 months from the date of the appeal. Thus, it will be seén 
that the person who believes he has suffeyed wrong at the hands of the assessor 
or collecter can appeal to the courts; but he cannot do this until he has taken an 
interniediate appeal to the commissioner, and at ail évents he is barred from bring- 
ing a suit unless he does it within a year (rom the time the commissioner is noti- 
fied of his appeal. The object of thèse différent provisions is apparent. Whlle 
the government is désirons to secure the citizen a mode of redress against erro- 
neous assessments or collections, it says to him: 'We want ail , contre verted ques- 
tions concerning the revenue settled speedily, and, if you hâve complaint to make, 
y ou must let the commissioner of internai revenue know the grounds of it; but, 
if he décides against you, or fails to décide at ail, you can test the question in 
the courts. If you: briug your suit within a limited period of time.' Thèse: pro^ 
visions are analogous to those made for the beneflt of the Importing merchant, 
and tlie same results necessarily foUow. If the importer does not pro-test, his 
riglit of action is gone. , So, if the party complalning of a:n illégal assessment 
does not appeal to the commissioner, he is also barred of the right to sue, and he 
is without remedy, even if he does appeal, unless he sues within 12 months. Can 
it be supposed that congress, after havingcarefully construeted a revenue System, 
with ample provisions to redress wrong, intended to give to the taxpayer ând im- 
porter a further and différent remedy? Thé mischiefs that would resuit if the 
aggrieved party could disregard the provisions in the System designed expressly 
for his security and beneflt, and sue at any time in the court of claims, forWd 
the idea that congress intended to allow any other modes to redress a supposed 
wrong in the opération of the revenue laws than such as are particularly given by 
those laws. Without pursuing the subject further, we are satisfled that cases 
arising undér the revenue laws are not within the Jurlsdiction of the court of 
claims." 

To avoid the effect of the Mchols Case upon the question before 
us, it is pointed out that in that case the revenue laws themselves 
provided a remedy by which the taxpayer might bring the secretary's 
décision under review in the courts, but that hère there is no such 
provision. This is true, but the Mchols Case did not proceed on 
the ground that there had been an appeal, to the courts provided for 
witiiin the revenue acts themselves; nor was it intimated that a suit 
in the court of claims would hâve been permitted had no such appeal 
to the courts been provided. On the contrary, the plain efifect of the 
décision is that if the intention of congress is manifest to create the 
secretary of the treasury a tribunal to décide whether a wrong has 
been committed under the revenue law, and has made no provision 
for an appeal, because the revenue law provides a complète System 
within itself, the presumption must be that it was intended to make 
the décision of the spécial tribunal thus established final. 

Neither the case of U. S. v. Kaufman, 96 U. S. 567, nor that of 
Campbell v. U. S., 107 U. S. 407, 2 Sup. Ct. 759, is in conflict with 
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the décision în thè Nîchols Case. In the case of TJ, S. v, Kaufman, 
the pétition was flled in the court of claims to recover an amount 
allowed as a refund of internai revenue tax by tlie commissioner of 
internai revenue, wMch the comptroller of the treasury had refused to 
pay. In that case the tribunal appointed by the internai revenue 
laws to décide the case had decided it in favor of the petitioner, and 
it was the duty of the treasury ofiicials to pay the money thus allowed 
against the government They had not done so, and this pétition 
was nothing more tlmt a suit to enforce the judgment rendered by 
the ofÉicer having authority to render such a judgment against the 
United States. And so, in the case of Campbell v. U. S., a section 
of the customs law provided that there should be allowed on ail 
articles wholly manufactured of materials imported, on which duties 
had been paid and which had thereafter been exported, a drawback 
equal in amount to the duty paid on such materials, and no more, 
tô be ascertained by such régulations as should be prescribed by 
the secretary of the treasury. The secretary of the treasury had 
prescribed régulations for ascertaining the amount of drawback due, 
but the collector, whose duty it was to allow the same, refused to do 
so; and the court held that, on his failure so to do, the party entitled 
to the drawback could bring a suit in the court of claims to establish 
the liability of the government and obtain judgment thereon. The 
décision was founded on the ground that the duty of the collector 
and of the secretary in such cases was merely ministerial, that the right 
to recover and the amount to be recovered was flxed by law, and that 
neither the secretary nor the collector was constituted a tribunal te 
décide upon the validity of the claim. 

The case before us is very like U. S. v. Black, 128 U. S. 40, 9 Sup. Ct, 
12. In that case a pensioner applied to the commissioner of pensions 
to hâve Ms pension increased. The commissioner of pensions con- 
strued the pension law, and held that, on the facts stated by him, he 
was not entitled to such an increase. The pensioner thereupon applied 
to the suprême court for the District of Columbia for a mandamus to 
compel the commissioner to allow his claim, on the ground that he had 
misconstrued the law of the United States securing to the pensioner such 
an increase on the facts admitted. The suprême court held that where 
congres» vested in an executive olHcer the power to hear and détermine 
claims' against the government of the United States, with no provision 
for an appeal to the courts, his décision was final, in so far as to 
prevent a direct review of the same by the proceeding in mandamus to 
compel the ofiQcer to act in accordance with the view of the law which 
the court might take. It is true that the suit was not a suit before 
the court of claims. From the jurisdiction of that court are expressly 
excluded ail claims for pensions. But the principle there applied is 
entirely applicable hère. To give the court of claims jurisdiction to 
hear and déteWnine a claiioi which by law is to be heard and detérmined 
by an executive oflQcer is to allow the court of claims to review the 
décision of that executive oïBcer, That congress may do this is un- 
questioned. But that congress is not to be presumed to hâve done this 
in a casé arising under the revenue laws, where the secretary of the 
treasuty is made the arbiter to hear and détermine such a claim, is set- 
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tleà in the Nichols Case. The court, in U. S. t., Black, folio wed an 
earlier décision of Decatur v. Paulding, 14 Pet. 497, and made very 
clear, by reason and authority, the distinction between the mère minis- 
terial act of the executive offlcer, which may be controlled by the courts 
by mandamus, and an act in the performance of which an officer is 
vested with quasi judicial discrétion. 

There is nothing in the case of U. S. v. Harmon, 147 U. S. 268, 13 
Sup. et. 327; Id., 43 Fed. 560, — in conflict with the conclusion we hâve 
reached. In that case the question was whether, under the act of 
March 3, 1887, the circuit court of the United States had jurisdiction 
to consider claùns for officiai fées made by a United States marshal, 
and disallowed by the first comptroUer bef ore March 3, 1887 ; in other 
words, whether the disallowance by the comptroller was a rejection 
by a department of the government authorized to hear and détermine 
the claim, within the proviso of that act. The suprême court aiflrmed 
the opinion of the circuit court, delivered by Mr. Justice Gray, hold- 
ing that the action of the first comptroller in passing upon accounts of 
public officers for fées had not been a final détermination by that 
offlcer of the claims for fées before the passage of the act of March 3, 
1887, because it had been unif ormly held to be the law that such dé- 
cisions could be reviewed in the court of claims, and because the act 
providing for the décision of the comptroller expressly provided that it 
should be subject to revision only by congress or the proper courts. It 
was held, therefore, that the comptroller was not an offlcer authorized 
flnally to hear and détermine claims, within the meaning of the proviso 
of March 3, 1887. That case does not govern this one, because we 
hold, on the authority of the Mchols Case, that the détermination 
of the secretary of the treasury under section 2984 was final, and was 
intended to be final by congress, and not to be subject to review by the 
court of claims or any other tribunal. 

The counsel for plaintifif in error cites the case of Railroad Co. v. 
Forsythe, 159 U. S. 47-61, 15 Sup. Ct. 1020, and other cases like it, 
to show that the décision of the secretary in this case is not final. The 
case cited was a controversy between two private litigants over a title 
to land derived from the United States. The case was, because of its 
subject-matter, within the jurisdiction of the fédéral court to décide 
between two litigants before it. In such a case the suprême court bas 
uniformly held that the décisions of the land office upon a question in- 
Tolving the construction of the statutes of the United States is not final, 
but that it is for the court to construe the statute for itself, and déter- 
mine the validity of the deeds issued by the land department. This de- 
vision is not at ail at variance with the principle upon which our conclu- 
sion rests. In Decatur v. Paulding, 14 Pet. 497, it was expressly stated 
by the court that while, as between the United States and the pen- 
sioner, the secretary of the navy was the final tribunal for the construc- 
tion of the statute, yet, if the question were to arise between two liti- 
gants in such a way that the court would hâve jurisdiction over the 
controversy, the court would not feel bound to foUow the construction of 
the secretary. And so, in this case, if by any possibility the question 
of : the construction of this particular section 2984 were to corne before 
the circuit court in a matter of which it had jurisdiction, it would not 
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be bound to foUow the construction of the secretary of the treasury; 
but the question hère ig whether, in a direct proceeding against the 
United States, and not in a suit of which the court otherwise has juris- 
diction, the décision of the tribunal appointed by law can be reviewed 
by the court. We are clearly of opinion that this question must bp 
answered in the négative. 

2. But if the secretary of the treasury were not the final arbiter, and 
the circuit court had the right to loolc into the merits of the question 
presented in the pétition, we are of opinion that the pétition should 
hare been dismissed. No cause of action arose for the recovery of 
thèse diities against the govemment, except by virtue of section 2984, 
and the only question is whether the case stated cornes within the lan- 
guage of that section. That section authorizes the refunding, out of 
any monéys in the treasury not otherwise appropriated, of the amount 
of impost duties paid or accruing upon any merchandise which, by acci- 
dentai firé or other casualty, has been destroyed (1) while the same 
rematued in the custody of the oflScers of the customs in any public or 
private warehouse under bond; or (2) in the appraisers' stores, under- 
going appraisal, in pursuance of the law or régulations of the treasury 
départaient; or (3) while in transporta tion under bond from the port of 
entry to any other port in the United States; or (4) while in the custody 
of the ofiScers of the customs, and not in bond; or (5) while within the 
limits of any port of entry, and before the same hâve been landed under 
the supervision of the officers of the customs. Conféssedly, the mer- 
chandise was not m any public or private warehouse under bond; it 
was not in the appraisers' stores, undergoing appraisal, in pursuance of 
the law and régulation of the treasury department; it was not in trans- 
portation under bond from the port of entry to any other port in the 
United States; nor was it merchandise which had arrived within the 
limits of the port of entry, and had not been landed under the super- 
vision of the officers of the customs. So much is conceded. It is con- 
tended, however, that it was merchandise in the custody of the officers 
of the customs. The merchandise hère had been taken to the ware- 
house of the importer under section 2899, which provides as follows: 

"No merchandise liable to be inspected or appralsed shall be delivered from 
the custody of the oflicers of the customs untll the same has been inspected or 
appraised, or untll the packages sent to be Inspected or appralsed shall be found 
correctiy aJid fairly invoiced and put up and so reported to the coUector, The 
collecter may, however, at the request of the owner, Importer, consignée or 
agent, take bonds, wlth approved security, in double the estlmated value of 
such merchandise, conditloned that It shall be delivered to the order of the 
coUector, at any time within ten days, after the package sent to the publie 
stores has been appraised and reported to the collecter. If In the meantime any 
package shall be opened, without the consent of the coUector or surveyor given 
in writlng, and then in the présence of one of the inspectors of the customs, or, 
if the package lis not delivered to the order of the coUector, according to the con- 
dition of the bond, the bond shaU, in either case, be forfeited." 

The bond had been given in accordance with the foregoing section. 
Thé purport of section 2899 is that the importer cannot receive from 
the custody of the officers of the customs any merchandise imported 
until it has been inspected and appraised, and found to be correctly 
and fairly invoiced, and so reported to the coUector, unless a bond shall 
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be giveû in àccordance wifh the section, in which case the merchandise 
may be delivered subject to redelivery under the bond on 10 days' no- 
tice. ÏNow, the contention is that wben the merchandise bas been de- 
livered into tbe manual possession of the importer, and carried by hi..Ta 
to Lis warehouse, it is still in the custody of the offlcers of the United 
StateS by virtue of the bond. It may be that, reasoning abstrusely as 
to the meaning of the word "possession" in certain sensés, this mer- 
chandise could be said to be within the possession of the government, 
though we doubt it. We do not propose to consider or discuss such a 
question. We think that section 2984, in referring to the custody of 
the customs offlcers, means the actual manual possession and control 
by those otficers of the merchandise in question, and that, when it is 
delivered under bond to the importer, no matter what bis obligation to 
return the same upon demaud, it is in bis custody, and not in the cus- 
tody of the offlcers of the government. The reason of the statute re- 
quires such a construction. Its equity lies in the injustice of compelling 
an importer to pay duty on merchandise destroyed before it reaches bis 
control, and before he can exercise any care with respect to its préser- 
vation. When, however, the property is delivered to him, to be kept 
in bis own warehouse, under his complète control so far as préservation 
from injury by lire is concerned, there is no reason why he should not 
suffer a loss arising from a destruction of the property in his possession 
exactly as he does one from injury to other merchandise in his posses- 
sion. The duties, then, are to be considered a part of the cost and value 
of tbe property to him. If the property had been appraised, and he had 
paid the duties, there is no question but that he could not look to the 
government to refund to him the duties paid, after its destruction by 
fire. We do not see that the giving of the bond changes the equity of 
the situation in any respect. The judgment of the circuit court is af- 
firmed. 



RICE et al. v. SHAEPLEIGH HARDWARE CO. 

(Circuit Court, W. D. Tennessee, W. D. Januaiy 10, 1898.) 

No. 3,436. 

1. Qabnishment— Plaintifp Gabnishing Himsblf. 

Nelther the provision of the Tennessee statutes for gamishment of debts, 
etc., in the hands of "thlrd persons" (Mill. & V. Code, § 4219), nor that 
authorizlng attachments upon any real or personal property, "debts^ or 
«hoses in action in which défendant bas an interest" (section 4241), au- 
thorizes a plalntlfC to gamish himself for a debt due the défendant. 

2. Statb and Fbdbral Codbts — Comitt. 

A fédéral court may, in the exercise of that mutual comity often neces- 
sary between the state and fédéral courts to prevent injustice, take action 
upon the mère suggestion of counsel as to the condition of related litlgation 
in the state courts, though the facts do not appear upon the record. 

3. Samh. 

An action on a légal demand was brought by a nonresident corporation 
In one of the chancery courts of Tennessee, which courts, under the state 
statutes, hâve concurrent Jurisdictlon with the law courts of ail actions of 
légal cognizance, except those for unliquidated damages. The défendants, 
having a counterclaim for unliquidated damages, thereupon sued the corpo- 
ration in a court oï law, and garnished themselves, as admltted debtors 
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of the corporation. Thls suit was removed by the corporation to a fédéral 
court, and the corporation specially appeared therein, not consentlng to 
thé jurlsdlctlon, and flled a plea in abatement, alleglng that the state laws 
did not permit a plaintifC to garnish hlmself. Held, that while thls was 
true, so that the process must be quashed, the court, to prevent the injus- 
tice of allowing a nonresident corporation to corne Into the state and sue 
a citizen wlthout submltting to a cross action, would retain jurisdiction. 
with leave to plaintift's to issue alias process, and continue the same from 
term to term until they should find Bome means of serving notice or com- 
pelling an appearance. 

At Law. 

The plalntiffs sued the défendant company by attachment, In the state court 
of proper jurisdiction, In an action of damages for a breach of contract, alleg- 
lng that the défendant had bound Itself for one year to sell its bicycles, at 
fixed prices, only to the plaintifCs, within certain specified territory of the 
States of Tennessee, Mississippi, and Arkansas, and that in violation of that 
agreement wlthout the consent of the plalntiffs, they had sold and contracted 
to sell to other dealers within that territory a large number of their bicycles, 
with the intention to asslst the said dealers to break down. Injure, and destroy 
the plalntiffs' trade. Thls attachment was served by gamishment upon the 
plalntiffs themselves, who answered the garnishment, saylng that they were 
Indebted to the défendant in the sum of $2,814.02; and thereupon publication 
was had accordlng to the practiee in the state courts of Tennessee In attach- 
ment cases, requiring the défendant to appear and answer the suit at a specified 
term of that court. The défendant made a spécial appearance in the state 
court for the purpose of objectlng to the jurisdiction over it, and the manner 
in which It had been attempted to bring it before the court; and thereupon, 
being allowed to so specially appear, défendant moved to quash the writ of 
gamishnient, upon the ground that the défendant had never been before the 
court, nor had it been cited in any manner that was légal, and that, the court 
having no jurisdiction, the proceeding should be dismissed. The second ground 
of the motion was more specifically set out to be that the défendant was a 
nonresident corporation, being chartered by the state of Missouri, and that 
the garnishment had been levied upon the plalntiffs themselves, and not upon 
any third person, as required by Mill. & V. Code, § 4219, wherefore, the at- 
tachment being void and illégal, the court had no jurisdiction over the person 
or property of the défendant company. Thls motion was overruled by the 
state court, and thereupon the défendant company flled its pétition and bond 
for the removal of the case to this court. The order of removal was granted 
by the state court, and the transcript has been filed hère. The défendant 
company appeared hère specially, as before, and filed a motion asking leave 
of the court to renew in this court the same motion to quash the attachment 
or service by garnishment which had been overruled in the state court, which 
leave was granted for the reasons stated in an opinion of the court filed .Tanuary 
2, 1897. Having thus obtained leave, a motion to quash was flled hère on the 
same grounds as were set out in the state court; but afterwards, by leave 
of the court, that motion was withdrawn, and upon a like spécial appearance, 
pretermitting any gênerai appearance, and not consentlng to any jurisdiction 
of the court, or waiving any rlght to except thereto, a plea in abatement was 
substituted, alleglng that the proceeding Is not in accordance with the state 
statute authorizing attachments by garnishment, because it is levied upon 
plalntiffs themselves, as the garnishees, and not upon any third person, as re- 
quired by the statute. It prays that the levy of the sheriff, and hls retum 
thereon, be quashed. This is ail that appears by the record. But It is sug- 
gested by counsel at the bar, and in the brJef for the plalntiffs, that the 
défendant company, prior to the commencement of this attachment suit by the 
plalntiffs, had filed their bill in the chaneery court of Shelby county. Tenu., 
against the plalntiffs, seeking to recover from them the sum of $2,800, due 
upon their contract of agency for the sale of their bicycles for the years 1895, 
1896; that the plalntiffs hère flled their answer and cross bill In that suit, 
alleglng that they had a demand for unliquidated damages for a breach of the 
same contract of agency which was sued upon, and had asked that the défend- 
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ant hère, who was the plaintifif there, should be enjoined from prosecutîng that 
suit until It should enter a gênerai appearance in a damage suit instituted by 
the plaintiffs against the défendant In the circuit court o£ Shelby eounty; and 
that the injunction was granted by the chancellor. That was the same suit 
at law which was subsequently removed to this court, and with which we are 
now engaged on the hearing of this motion. It should be stated hère that 
under the laws of Tennessee the chancery court has jurlsdiction, concurrently 
with the courts of law, of ail actions of légal cognlzance, except those for un- 
liquidated damages, and the suit of thé défendant against the plaintiffs was 
nothing more than an action at law brought in the chancery court under the 
forms of pleading and procédure adapted to that court. Counsel for the de-' 
fendant company object strenuously to the considération of thèse last-men- 
tioned facts, because they are not pleaded in any way, and do not appear 
except by the suggestion of counsel. 

Brown, Hirsch & Brown, for plaintifEs. 
Myers & Banks, for défendant. 

HAMMOND, J. (after stating the facts). This case is very peculiar, 
and I hâve been perplexed to know what to do with it. The défend- 
ant is a Missouri corporation, entitled, under the principles laid down 
in Pennoyer v. Neff, 95 U. S. 714, and other cases of like authority, 
to exemption from suits in other states which shall, without due pro- 
cess of law, bind it to personal judgment, except so far as it may 
hâve submitted itself to thèse outside jurisdictions; but, by the same 
principles and authority, whatever property it has situated in another 
state is undoubtedly snbject to appropriation in that state, by attach- 
ment or other proceedings for that purpose, to the payment of any 
debts which it may owe to citizens of that state. It is a primary 
principle in ail jurisprudence that whenever a nonresident cornes 
within the jurlsdiction of a state, and sues its citizens, as in this case 
the défendant company did when it sued the plaintifEs hère, it sub- 
mits itself to that jurisdiction for ail the purposes of that suit, and 
whatever remedy the défendant has against the nonresident plain- 
tiff by way of set-off or cross action in that suit may be enforced 
against the nonresident, as it may against any other plaintifl, and for 
that purpose every court in which a suit is pending has a right to 
compel the nonresident plaintiff to submit to answer and défend 
against the cross action; and under this principle it is obvious that, 
if the chancery court in which the défendant company brought its 
suit at law could hâve maintained a cross action for unliquidated 
damages, there would hâve been no difflculty in ha vin g the verv liti- 
gation we hâve in hand carried on in that suit. But, inasmuch as- 
our Tennessee statute conferring upon the chancery court jurisdic- 
tion of actions at law by express terms excludes it from entertaining 
suits for unliquidated damages, the plaintifEs hère were compelled to 
go into a court of law to bring their suit. Mill. & V. Code, § 504.3. 
And, being so compelled, we hâve the anomaly, as a resuit of this 
Tennessee législation, that parties ha vin g cross actions against each 
other, of purely légal cognizance, which could be well and entirely 
settled between them in a court of law in one suit, are separated 
from each other, unnaturally, so to speak, and one is in a court of 
chancery with his action at law, and the other is in a court of law 
with his cross. action at law, both arising ont of prtcisely the same 
83 F.— 36 
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contract between the parties, which, by every principle of conyen- 
ience, to say the least of it, ought to be settled, if possible, in the 
same suit, TPhether at law or in equity. This jurisdiction of the 
Tennessee chancery court is an unnatural, and in this case an ob- 
structive, one, of which this nonresident corporation seeksto take ad- 
vantage by refusihg to appear in the action at law against it, hoping 
thereby to évade the jurisdiction of that statë, into which it bas 
cometo collect its own debt against one of the citizens of that state. 
If allowed thus to take advantage of an anomalous condition, resuit 
of the litigation will be that it avoids the effect above mentioned of 
its Toluntary appearaihce in thè courts of Tennessee to sue a citizen 
of that State. I feel quite sure that this cannot succéssfully be 
accomplished, and yet I am not ât ail sure how its appearance to this 
suit can be compelled, for the situation is further complicated in its 
perplexities by the removal of the suit at law from the state court in 
which it was bfought to this court. It bas occurred to me that it 
might be proper to remand this case to the state court, upon the 
ground that it is a cross action, which is only a part, oi, or ancillary 
to, the suit in the chancery court, — separated, to be sure, by the pecul- 
iar législation of Tennessee, but none the less within the purview of 
our jurisdiction, the same as if they were both pending in the same 
court, and united to each other, as they might and would be but for 
that separating législation. I bave not much doubt but what our 
courts may, as a mère matter of comity, refuse to entertain a juris- 
dictioD, otherwise unobjectionable, where it shall appear that by the 
removal the adverse party is injuriously affected, beyond our power 
to redress; nor hâve I any doubt that the court should take this 
action of its own motion whenever sucb a condition appear s. But, 
inasmuch as an order to remand would be final, and not reviewable 
anywhere, I hâve concluded not to take that course, for the présent, 
at léast; and I am the more inclined to do this since the pendency 
of the suit in the chancery' court does not appear in this, record by 
any pleading or proof, by affîdavit or otherwise, or verifled record, 
but only by a suggestion of counsel. To overrule this niotion, and 
thereby compel the défendant to appear hère to answer this suit, 
would be to aceomplish substantially that which could hâve been done 
if the two suits had remained in the same jurisdiction and the same 
court, and should be there tried together in the very court to which 
the défendant company itself voluntarily resorted to bring its own 
suit against the plaintiffs. That is to say, it would enable the plain- 
tiffs to maintain their cross action against the. défendant for unliq- 
uidated damages, and, if they recover a judgment hère, to thén appear 
in the state chancery court, where the defendant's suit bas already 
been stayed for that purpose, and plead it as a set-offto the defend- 
ant's claim against the plaintiffs. But I am satisfied that the law 
is with the défendant company upon this motion; that the attach- 
ment, the service by garnishment upon the plaintiffs themselves, and 
the order of publication to appear, are not in accordance with the 
laws of Tennessee in that behalf; and that by that procédure juris- 
diction over the person of the défendant company has not been ac 
quired in the State court or in this court. But it does not follow 
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from this that this- suit is to be dismissed, but only that the process 
and its service shali be quashed. The suit may remain for sucli fur- 
ttier service as the plaintifEs may be able to secure; and the question 
which has perplexed me is, how can the défendant company be com- 
pelled to do that which it ought to do tmder the circumstances above 
stated, — enter its appearance, and answer this suit within the juris- 
diction of the state of Tennessee, either in the state court or this court; 
both being courts of the state of Tennessee, within that purview, and 
for that purpose? In the chancery court an injunction has already 
been had against the défendant company, forbidding it to proceed in 
that court until it shall hâve entered its appearance in this suit, and 
until it shall be flnally determined. It is not a mandatory injunc- 
tion, but only a stay order. I take it that after the cross bUl, and 
injunction or stay brder granted on it, the défendant company would 
not be allowed by the chancellor to dismiss that proceeding, or to 
départ from that jurisdiction, for the purpose of suing elsewhere, and 
that it cannot proceed to the collection of its claim against the plain- 
tiffs until it does enter its appearance hère. Stevens v. Eailroad Co., 
4 Fed. 97; Chicago & A. R. Co. v. Union Kolling-Mills Co;, 109 U. 
S. 702, 3 Slip. et. 594. Therefore, I shall at least not dismiss this 
suit, but alloW it to remain hère, with leave to the plaintifEs to issue 
alias process, and continue from term to term with such alias until 
they may either find some means of serving the writ, or compelling 
appearance to this suit. For the présent, at least, this answers the 
court's sensé of justice, in ref using to allow the défendant company 
to évade the familiar practice of submitting fully to the dominion 
of the state into which it voluntarily has come to collect a debt against 
two of its citizens, thereby cdmpleting within that dominion a settle- 
ment of ail controversies arising between it and thèse citizens of Ten- 
nessee out of the same contract upon which it sues. And I hâve con- 
cluded that the court should take this course upon the mère sugges- 
tion of counsel as to the disjointed condition brought about, or at 
least intensified, by the removal of a part of the litigation to this 
court. Courts are always ready and anxious to aid each other, 
through tliat mutual comity which is often necessary under our dual 
System of government, to prevent injustice, without any forniality of 
pleadings or practice. 

It remains, however, to give the reasons for ruling that this gar- 
nishment has not accomplished the purpose of bringing the défendant 
company into court to answer this suit. On principle, it will readily 
occur to aimost any one that to allow a plaintiff in attachment to gar- 
nish himself as a debtor to his creditor, whom he made a défendant for 
that purpose, is a distortion of the process of gamishment from its 
ordinary uses, and in itself suggests that some ulterior or sinister pur- 
pose is to be accomplished. If two parties owe each other, the two 
debts, so far as they go, set themselves off ; and from time immémorial 
the courts of law hâve àJîorded them an ample opportunity to set 
them off against each other whenever either brings an action at law. 
And: whatever defects formerly existed in courts of law hâve long 
since been supplemented by remédies in equity, so that it is never nec- 
essary that either should attach the other by gamishment for the sim- 
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pie purpose of setting oii,e debt off against the other; and this case weli 
illustrâtes tàe whole scope of such procédure. Tl^e manifest purpose 
of this attachment and garniakment was to compel a disputing non- 
resident debtor, who was at the sanie time an acknowledged créditer, to 
corne into this state to try conclusions in the litigation at the home 
of one of the litigants, rather than the other, though it niust he said 
that there is more justification for it in this case than ordinarily would 
arise, because the Tennessee litigant had already been sued in Tennes- 
see by the nonresident litigant. But, after ail, it was wholly unneces- 
sary, for I take it that the chancery court in which the nonresident 
creditor brought his suit had full power to do what it did do, which 
probably already affords sufficient protection, and perhaps bas the 
power to go still further, and compel by mandatory order the attor- 
neys of the nonresident litigant to enter that litigant's appearance to 
any necessary cross action within the jurisdiction of the state. And 
even if the défendant company had sued the plaintiffs hère at law in 
this state, and there had been any sufficient reason why in the same 
suit, by a cross action, the alleged damages to be set ofiP oould not be ob- 
tained, but it required an independent action at law, a court of equity, of 
compétent jurisdiction, upon a bill flled for the purpose, would bave en- 
joined the nonresident from proceeding with his action at law until he 
should make an appearance to the reaident's independent action at 
law, or, if necessary, would go further, and compel the attorneys in 
the litigation, by mandatory injunction, to enter an appearance for him, 
or possibly the court at law itself might stay the action of the nonresi- 
dent until he did appear to his adversary's cross action. And certainly, 
where the remédies at law were unduly obstructed, a court of equity 
would lay hold of the parties and their agents and attorneys within 
the jurisdiction, and compel them to do and perform ail acts that were 
necessary to accomplish the équitable purpose of setting off one debt 
against the other. International or interstate complications might be 
presented, but in this day and time, within our Union at least, there 
is little difficulty in overcoming such complications in the ordinary 
course of litigation. Eren if there should be other property of the de- 
fendant company within the state (such, for example, as dfebts owed 
to it by third persons), as long as the plaintiffs hère were confessedly 
indebted to the défendant to the extent of that indebtedness there 
would be no occasion to levy by attachment or otherwise upon the 
property of the défendant company to answer their claim; and a court 
of equity would not permit that kind of injustice, but would compel 
the parties to set off their debts against each other, so far as they 
would go. Therefore, except for the purpose of acquiring jurisdiction, 
which, as has been suggested already, was not necessary, this attach- 
ment proceeding by garnishment was ulterior in its purpose, if not 
sinister. There can be little doubt that they were considérations like 
thèse that prompted the use of the language of the Code of Tennessee 
which authorizes attachment by garnishment. It is as follows : 

"When property, choses in action, or effects of a debtor, are in the hands of 
third personss or third persons are indebted to such debtor, the attachment may 
be made by garnishment.", Mill. & V. Code, § 4219. 
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On the language of this statute, thiere could be no pretense of sus- 
taining this attachment by garnishment. It is my opinion that the 
right to it must stand or fall by tliese very words, and that there are 
no other provisions of law in the Code of Tennessee which enlarge the 
précise right conferred by the explicit wording of this statute, namely, 
that garnishment is contined to debts due by third persons. Tliis sec- 
tion of the Code was taken, it is said, from section 22, c. 1, of the Acts 
of 1794. It is purely a statutory proceeding, was not at ail founded 
on the processes of the common law, and it has been well settled by 
ail the authorities that like statutes are to be strictly construed, at 
least where the parties hâve the relation to each other that they hâve 
in this case. Drake, Attachm. 437-451; Wade, Attachm. 2, 3, 833; 
Rood, Gamish. 8. 

An ingénions argument is made in behalf of the plaintiiïs, upon the 
authority of the cases of Boyd v. Bayless, 4 Humph. 386, and Arledge 
V. White, 1 Head, 239, in both of which cases, by attachments in chan- 
cery, debts due from the défendants to the plaintifEs were set off against 
debts due from the plaintiffs to the défendants. It does not at ail 
appear by either of thèse cases that the process used was garnishment, 
and in the ûrst case it is stated that the purpose was accomplished by 
injunction and attachment. Thèse two cases arose under Act of 
1^5-36, p. 143, c. 43, which is entitled "An act more effectually to 
subject property in this state belonging to nonresident debtors, to the 
payment of their debts due citizens of this and other states." That 
act and another passed at the same session are the main roots of our 
peculiar Tennessee jurisprudence, so enormously enlarging the juris- 
diction of the chancery court that it has at last absorbed quite ail the 
common-law jurisdiction, except suits for personal injuries, and juris- 
dietion over crimes. It has now almost complète concurrent jurisdic- 
tion with courts of law in ail matters of contract, unless the suit in- 
volves unliquidated damages, and it is by reason of this very peculiarity 
that the controversy we hâve in hand arises. This act of 1836 was 
professedly in aid of the ordinary jurisdiction theretofore existing in 
a court of equity, as well as an enlargement of équitable remédies. The 
flrst section gave a remedy by bill in equity to subject the property of 
the nonresident, without having flrst recovered a judgment at law, 
so that it was not necessary to go to his home state, or catch him in 
this state, to sue at law; and it so extended that remedy as to sub- 
ject to it légal as well as équitable assets, comprehending therein ail 
classes of property, real, personal, choses in action, and debts. But 
it was conûned by its very terms to the chancery court; its main ob- 
ject being to extend the ordinary remédies for the subjection of équi- 
table assets to satisfy a judgment at law to the subjection of mère 
légal assets as well, without any previously obtained judgment at law, 
and nuUa bona return, and to bring nonresident as well as résident 
debtors within the scope of this enlarged jurisdiction in equity. There 
is no mention made in it of garnishment, except in the slxth section. 
The ordinary process of garnishment, as then known to the laws of the 
state under exécution, was intended to satisfy an exécution authorized 
to issue, from any déficit that remained after the application of the 
assets which had been attachcd under the bill flled to enforce the new 
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grant of jurisdiction. It did not, in any sensé whatever, enlarge tîie 
then existing law under the act of 1874, c. 1, authoriziiig original at- 
tachments at law. Tlie chancery court, before tlie Code, had acquired, 
by this and co-existent statutes, ail tlie jnrisdiction that a court of law 
had over any attacliment, as well under the act of 1874 as ail other 
acts; but, also, the chancery court had always had a much more com- 
prehensive jurisdiction, through the remedy we commonly call "équi- 
table attachments," than was given to other courts by this original 
attachment at law. But we look in vain to this législation for any 
enlargement of the original attachment at law; and certainly the 
original feature of an original attachment in courts of law by process 
of garnishment of third persons as debtors has not been extended to. 
take in the plaintiff himself, as a debtor to the défendant, by any of 
this législation expanding the jurisdiction of the chancery court in that 
regard. Before this act of 1836, and always, a judgment creditor 
with a nuUa bona retum could go into a court of equity, and, by 
the ordinary processes of séquestration, injunction^.and the like, sub- 
ject debts due from third persons to the creditor, or set ofl debts due 
from the judgment creditor to the judgment debtor in satisfaction of 
the judgment of either, but no process of garnishment was ever neces- 
sary to administer that relief. The necessary parties were made de- 
fendants to the bill, being required to answer or discover, by the or- 
dinary processes for that purpose, and the effects, whether debts, choses 
in action, or what not, were subject to the plaintiiï's claim by the or- 
dinary processes in equity for that purpose, namely, injunction, sé- 
questration, attachment, fieri facias, contempt for disobedience, and 
the like, ifthe effects were within the dominion of the state; and in 
one of thèse very cases (Boyd v. Bayless, 4 Humph. 386) the case was 
argued and proceeded with before the suureme court as if the ques- 
tions involved felated exclusively to the ordinary power of a court of 
chancery to, decree a set-off; and the act of 1836 was not relied 
upon in that case at aU, 'intil Mr. Justice Eeese, in delivering the 
opinion of the court, called attention to it as being a législative resolu- 
tion of ail the difftculties in that case, through the enlargement of the 
powers of the chancery court contained in that act. The case of Ar- 
ledge V. White being very imperfectly reported, it is difïicult to déter- 
mine what are the "gênerai principles" mentioned by the court; but 
the only effect of it was to hold that, whether at law or in equity, an 
outside creditor could not interfère with the ordinary process of équi- 
table set-off between the plaintiff and the défendant by resorting to 
our attachment laws, and that is ail there is in thèse cases. 

Now, this act of 1835-36 ampliiied the powers and remédies of a 
chancery court in the exercise of that jurisdiction which it had before, 
of Bubjecting debts due to the défendant to the process of set-off, 
and to the satisfaction of creditors residing in Tennessee, where theii' 
debtors were nonresident, by allowing thèse: remédies to be executed 
when there was no judgment at law, and solely upoflt the ground of 
the nonresidence of the debtor. But I repeat again, there is not a 
syllable in any of this législation that enlarged in any way the pro- 
cess of garnishment in an original attachment at law, as known to 
the act of 1794. Mill. & V. Gode, §4219 et seq., 1 Thomp. & S. 
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Code, § 3455 et seqj, and Mill. & V. Code, § 4219 (Thomp. & S. 
Code, § 3478), above qrioted, are m-éntîre harûiôiiy wilh the gênerai 
scheme displayed in ail the législation, to flrst give an example, but 
aevertheless, as to the process of garnishment, restricted jurisdiction 
to courts Qf law by original attachaient, and then to confer not only 
this same jurisdiction upon courts of chanceryj but likewise very 
much extend their own jurisdiction over the matter of subjecting 
ail kinds of assets more directly to the payment of ail kinds of debts 
through and by means of the peculiar remédies known to a court of 
equity, of which garnishment, as at law, was not one. This sectiop 
(4219) of attachment by garnishment was unnecessary to a court of 
equity, although, along with ail the other jurisdiction by original 
attachment, it was in fact conferréd upon that court, because the 
same purpose could haye been accomplished by the ordinary process 
of compelling the debtor to answer aë a party to the suit, and contrôl- 
ling him by direct decree; yet I do not see how the jurisdiction of a 
court of law over ah original attachment, operating through the pro- 
cess of garnishment, can be enlarged or receive any aid whatever from 
législation particularly designed for our peculiar chancery jurisdic- 
tion. Tte argument of the plaintifl is that section 4241, Mill. & 
V. Code (section 3500, Thomp. & S. Code), is a substantial re-enact- 
ment of the act of 1836 above mentionëd, as interpreted by thé cases 
of Boyd V. Bayless and Arledge v. White, supra; ignoring the fact 
that thèse two cases were of équitable cognizance, under the act of 
1836, which was by its terms confined to the jurisdiction of the chan- 
cery court. That section reads as f oUows : 

"Attachments may be levied upon any real or personal property either of a 
real or équitable nature, flebts or choses in action, -whether due or not due, 
in whlcb the défendant haâ An interest." MIU. & V. Code, § 4241 (Thomp. & S. 
Code. § 3500). 

It is conceded by counsel for the plaintiiïs that this section of the 
Code does not in express terms state that the résident debtor may 
attach a debt due by himself , but it is insisted that because that could 
be dohe, under the act of 1836, in the chancery court, it can now be 
done, under the last above quoted section ot the Code, in a court of 
law, for the reason that section 4997, Mill. & V. Code (Thomp. & S. 
Code, § 4225), conf ers upon the circuit courts ail gênerai jurisdiction, 
where it is not conferréd upon any other tribunal. This assumes 
that the jurisdiction of the act of 1836 conferréd upon the chancery 
court no longer belongs to that court, which is a mistake, for it will 
be found that in the codifled section 5022 et seq., Mill. & Y. Code 
(section 4279, Thomp. & S. Code), that jurisdiction is conferréd upon 
the chancery courts in the fullest manner possible, as well as ail that 
other jurisdiction created by chapter 4, of the acts of 1835, passed at 
the same session of the législature to establish the chancery courts, 
and to regulate their jurisdiction, and, besides this, ail that growth of 
jurisdiction which had come to that court by subséquent and amenda- 
tory législation, up to and including the Code of 1838, from which 
we are quoting. I do not know but what it is an assumption upon 
the part of counsel for the plaintiiïs that Mill. & V. Code, § 4241 
(Thomp. & S. Code, § 3500), above quoted, is a substantial re-enactment 
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of the act of 1836 above mentioned; but it is not necessary to décide 
that point, for it is the mère extraction from ail the législation then 
existing in 1858 of our gênerai rule that attachments may be levied 
upon ail property, real or personal, légal or équitable, debts, or choses 
in action; but ail sections of the Code must be construed. together, 
and this section must be taken in connection with Mill. & V. Code, 
§ 4219 (Thomp, & S. Code, § 3478), just preceding it in the same chap- 
ter, if not in the same article, which confines the levy by garnish- 
ment to effects and debts in the hands of third persons ; and the re- 
strictions of that section are mère restrictions of procédure, for, while 
tangible effects in the hands of a third person who was a debtor might 
be attached by direct seizure of the sheriff on the writ of attachment, 
they might also be levied on while left in the hands of a third person, 
he being required to answer by garnishment what effects of the de- 
fendant in the attachment suit he had in his hands; but, if the prop- 
erty be a debt which the third person pwed, then the sheriff, of course, 
could not attach it by any direct seizure, and the third person so in- 
debted to the défendant in the attachment suit necessarily must be 
summoned into court to answer what he owed, and that is what we 
properly call a "garnishment." But it does not at ail follow from thia 
that if the debt is not one owed by a third person, but is a debt due 
by the plaintifl in the attachment suit himself, it is covered by this 
section 4219, Mill. & V. Code (Thomp. & S. Code, § 3478). Indeed, 
it is especially excluded by the very language of that act from such 
a process, and justly and rightly so; for where that condition exista 
it is better met by the ample jurisdiction conferred upon the chancery 
court by the act of 1836 and its subséquent amendments, down to and 
including the provisions of the Code of 1858, and found in Mill. & V. 
Code, §-5022 et seq. (Thomp. & S. Code, § 4279). So this argument 
of the plaintifls' counsel, ingénions as it is, must fall, because it is 
founded upon assumptions that do not exist in the législation itself, 
and are not justifled by it. It is said in State v. McConnell, 3 Lea, 
332, that the gênerai rule for the construction of a code is that in 
doubtful cases it will be presumed that it was not intended to change, 
but only to revise or compile, the old statutes, and this is the ordinary 
rule enforced in ail the courts. U. S. v. Bowen, 100 U. S. 508 ; Mver 
V. Car Co., 102 U. S. 1; Vietor v. Arthur, 104 U. S. 498; McDonald v. 
Hovey, 110 U. S. 619, 4 Sup. Ct. 142; U. S. v. Eyder, 110 U. S. 729, 
4 Sup. Ct. 196; Taylor v. Bowker, 111 U. S. 110, 4 Sup. Ct. 397; 
Viterbo v. Friedlander, 120 U. S. 707, 7 Sup. Ct. 962; U. S. v. Le 
Bris, 121 U. S. 278, 7 Sup. Ct. 894; U. S. v. Lâcher, 134 U. S. 624, 
10 Sup. Ct. 625; Chicago, M. & St. P. By. Co. v. U. S., 127 U. S. 406, 
8 Sup. Ct. 1194. 

Upon an examination of ail thèse sections of the Code, I am of the 
opinion that there is ample and abundant jurisdiction in the chancery 
court to enforce the right of set-ofl belonging to a créditer in Ten- 
nessee against a nonresident debtor, but that such right of set-ofl 
cannot be enforced, directiy or indirectly, through the process of orig- 
inal attachment and garnishment at law. The home creditor must 
resort to a court of equity to accomplish what the plaintifls seek to 
accomplish hère. By such a bill, and by the équitable attachment 
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of the nonresident's debt due from tlie home créditer, and the pro- 
cess of publication, he could be brought into a court of equity for 
ail purposes of protecting the home creditor's right of set-ofE, at least. 
Beyond that, under Pennoyer v, Nefl, supra, he would be compelled, 
and ought to be compelled, to go to the state where the nonresident 
resided, for any personal judgment beyond the amount that was neces- 
sary to set ofE the plaintiff's own debt due the nonresident, unless the 
situation be such that there can be no décision of recovery on that 
line, but shoûld be one of recovery for the whole claim. At ail events, 
this section 4219, Mill. & "V. Code, bas not conferred the right of a 
home creditor to bi-ing the nonresident debtor into this state to an- 
swer his action of damages by attaching his own debt that is due to 
the nonresident for the purpose of acquiring personal jurisdiction 
over him in the original attachment at law. For whatever remedy he 
has he must resort to a court of equity, under our Tennessee législa- 
tion on this subject. In this case the remedy has been somewhat em- 
barrassed, as the course of this litigation shows, by the récent acts 
conferring upon a court of equity full jurisdiction of actions at law 
arising upon a contract, but denying to it the jurisdiction to ascertain 
ùnliquidated damages arising to the other party by a breach of the 
same contract. Nevertheless, if the plaintiffs in this case had gone 
into a court of equity, as they did do by their cross bill, and set up the 
f act that they had a claim for ùnliquidated damages, arising out of 
the same contract, which could only be ascertained by a court at law, 
the court of equity had ample power to protect them, as partially it 
sought to do by the injunction that was had in this case; but it might 
hâve gone, and may yet go, further, perhaps, and compel the attor- 
neys representing the nonresident créditer in that suit to enter an 
appearance for their nonresident client to this suit at law. The 
voluntary coming of the nonresident debtor within the dominion of 
Tennessee, and into its court of compétent jurisdiction, to enforce his 
own claim against a citizen of Tennessee, was a voluntary submission 
by him to the gênerai jurisdiction of the state of Tennessee to compel 
him to answer whatever claims the debtor he had sued in Tennessee 
might hâve against him by way of set-off and recoupment ; and what- 
ever difQculties might hâve existed in a court of equity, with the Ten- 
nessee debtor, in enforcing his right pf set-off against his own Mis- 
souri creditor, if such voluntary resort to the jurisdiction had not 
been made, did not exist when that nonresident creditor comes into 
Tennessee to enforce his claim ; and that is the case we hâve in hand. 
It is for thèse reasons I hâve determined to take the course indi- 
cated, of refusing to dismiss this suit, and allowing the plaintiiïs to 
retain it, and keep it alive by alias writs of process until they hâve, 
by a resort to a court of equity, compelled the défendants to enter 
their appearance hère, if they do not voluntarily appear. While the 
motion of the défendants to quash or abate the writ of garnishment 
and its service, as being ineiîectual to accomplish its purpose, must 
be granted for the reasons above stated, yet the suit will not be dis 
missed, and this court will lend every aid that is possible to the state 
court of equity iirst acquiring jurisdiction of the defendant's claim 
against the plaintiffs to compel it to submit to a trial at law of the 
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claim bfttheîr.debtor for damages : against ;it. ^ Çomity between tlie 
courts reqiiires this, and ifit^did not, and this course could not be 
maintained, :I unhesitatiagly should remand tliis case to thestate 
coùirtjfor the reason that this samecomity would require that we 
shduld décline to take jurisdiction of it, apd to leavethe parties to 
carry on their litigation in the state courts where this nonresident 
défendant commenced it. The only embarrassment ï hâve felt about 
it is that there is no pleading or other procédure in the record inform- 
ing us of the facts appertainiïig to the original bill inchancery, by 
which the défendant company seeks to collect its debt against the 
plaintiffls. If counsel foi" the plaintiffs think it neciassary: to amend 
the record in that behalf, they may hâve leave to take that course, and 
by replication to the plea in abatement, or by aflfidavit of the facts, 
accompanied by a transcript of the record of the chancery court, 
or by pétition appropriate to the purpoge, or other wise as they may 
be advised, they may make the facts known. But what I act upou 
hère is a conviction that the ordinary rule of comity between the 
courts is càlled into action by the mère suggestion at the bar, or sug- 
gestions of record, however they may be made, of the facts above re- 
ferrèd to. TJnder our dual System of govemment, with thèse concur- 
rent poT^^ers of the state and fédéral courts in opération with the right 
of removal from one to the other, there would be an intolérable con- 
flict and embarrassment, such as we hâve hère, if the courts did not, 
in mutilai aid of each other, eagerly and amply put in counter opéra- 
tion the amicable rules of comity that should govern ail courts under 
like circumstances. The motion to quash or abate the service of the 
writ of ' garnishment uponthe plaintiffs theniselves will be allowed, 
but the suit will not be dismissed, and the plaintiffs hâve leave to issue 
alias writs from time to time as they may be advised.; Ordered accord- 
ingly. 



PtTLESTON v. UNITED STATES. 
(Circuit Court, W. D. Florida." January 31, 1898.) 

1. MABSHAt,'S PeBS— DbMURBISB. , 

Allégations of fact contained in bricf of- resçective counsel cannot be re- 
lled upon to sustain, a demurrer, where the record does not disclose the 
matter relled on. 

2. Same— KxipBNSES m Ëndbavoring to ArrKst— Horsè Hire. 

The contract for the hlre of a horse by a deputy marshal, not exceeding 
the $2 allowed by law in endeavorlng to arrest, is of such an inséparable 
nature that it cannot be sald that one-half of the expense should be merged 
in the fee for transportation returning, and the whole sum should be al- 
lowed as an aetual expense in endeavorlng. 
8. Samb— Fee for Committins on Warran* op ReMoVai,. 

A marshal is entitled to a fee of 50 cents for commltting a prisoner on 
warrant of removal in a district to which he bas been transported in ac- 
cordance with law. 
i. Samb — Service dp Sdbpcena. 

A pérson committed to jail to answer a charge béfore the circuit court 
can be taken before a commissioner by a deputy marshal, prbvided he has 
a subpœna for such attendance; and for this service the deputy is entitled 
to the regular fee. 
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R Samk— Sbbvice of Subpœna. 

A marshal is not bound to take judieial notice of the faet that cases were 
to be tried on the same day before the same commlssioner; and he is bound 
to serve subpœnas duly issued by a coinmissioner, and the circumstance 
that a wltness was examlned in another cause before the: same commis- 
sioner does not deprive the marshal of ils regular statutory fee therefor. 

6. Same— SuNDAT Per Diem. 

The marshal is entltled to his regular per diem where the court was opened 
and adjourned on Sunday, in pursuance of section 671, Rev. St. 

7. Samk— Order to Bring in Pbisoner to Court. 

Orders made by the court upon the marshal to bring prisoners to court 
for trial who hâve been committed by commissloners to jails of other coun- 
ties are not vrithln the provisions of Kev. St. § 1030, that no wrlt is necessary 
to bring Into court any prlsoner or person In custody, but that It shall be 
done upon order, and no fee shall be charged therefor by the clerk or mar- 
shal, which relates solely to prisoners and veitnesses while in attenflance 
upon court; and the marshal is entltled to charge mileage in the golng to 
serye such orders. 

8. Spî;cial Deputt — Nbcessitt of Oath. 

Before the act of congress of Majr 28, 1896, the marshal was authorized 
■ to appoint a spécial deputy accordihg to the practice adopted by law In 
the State wherein hls district is located; and although such deputy has not 
taken tbe oath presçribed by section 782, Rev. St., If his appointment is 
yalid imder exlsting laws relative to appointment of deputy sherifCs In the 
State of hls district, fées earned by such deputy are properly chargeable 
to the United States. 

9. Same— Slbbpino- Car Fabe. 

The marshal, whlle transporting prisoners to a penitentiary Involvlng a 
trip of 36 hours, is entltled to sleep, and, as a part of his reasonable and 
actual expenses, to engage and use a sleeping-car berth. 

10. Same— Office Expenses— Oath tô Accounts. 

The marshal is entltled, under the act of congress of May 28, 1896, to be 
relmbursed for the expense of affldavits to hls curreut accounts to the 
treasury department. 

Buckner Ohipley, for petitioner. 

J. Emmet Wolfe, Dist. Atty., for the tJnited States. 

StVAYNE, District Judge. In this proceeding the petitioner seeks 
to recover the amount of certain fées chargea by him for ofQcial 
services as marshal for the Northern district of Florida, which were 
included in his quarterly accounts to the government, and approved 
by this court, and thereafter disallowed and rejected by the account- 
ing officers of the treasury, department. The record discloses com- 
plète jurisdiction in this .court, as conferred by the act oî congress 
of March 3, 1887, ail necessary prereciuisites having been complied 
with. To certain of the items enumerated in the pétition the district 
attorney has filed a denaiirrer, çontending that it is apparent from an 
examination of sajd iterns that the same furnish no basis for a légal 
charge against the United States for any services or disbursements 
therèin claimed. Thèse items hâve been grouped and classified in 
the pétition as follows: 

Schedule A. Proper mileage actually traveled in the service of 
writs inIJnited States cases. Certain items only ùnder this schedule 
hâve been reached by the demurrer, the flrst (item 9) being a claim 
dEor: mileage in this district; and the record doés not disclose, as con- 
tended by the district attorney, that the prisoner was not carried 
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before the nearest commissioner. This item cannot tlius be reached 
by demurrer, and the same may be said of items 11, 13, 15, 16, 17, 
18; and thèse questions hère involved will be passed until the record, 
after plea and taking of testimony, discloses the exact nature of the 
claim. Apparently, they are correct. 

Schedule B. Actual expense in endeavoring to arrest United 
States prisoners: Expensé of horse hire where it was necessary to 
procure same in making arrest, the marshal claiming the expense 
therefor is in going, the return being mérely incidental, and the ex- 
pense bedng the same whether the return 's made in the conveyance 
or not, It is maintained on the part of the petitioner that under 
clause 18, § 829, Kev. St., the marshal is entitled to actual expenses, 
not to exceed two dollars a day, in addition to his compensation for 
service and travel, when endeavoring to arrest a man chargea with 
an offense against the United States. In ail of thèse items the' deputy 
had received the warrant, and thereupon he hired a horse for the ordi- 
nary f ee of two dollars, and went in search of the prisoner. The ac- 
counting oflBcers maintain that one-half of the expense of hiring the 
horse should be merged in the f ee for transportation returning ; but 
it must be borne in mind that he is eptitled to two dollars, if ex- 
pended, in addition to travel and service; and, by clause 20, he is 
entitled to a fee of ten cents per mile for the prisoner. This latter 
is a fee^ and not an expense. The hiring of a team is not a severable 
contract. It is a plain, simple çontract, and co vers the use of a 
horse for a certain time. It is inimaterial whether the deputy re- 
turns with the horse, or sends it baek as soon as he arrives at the 
place of arrest. The cost is for the time used, and the horse must 
be returned. And, in support of the demurrer, it is contended that 
thèse disallowances are based upon the theory, which it is contended 
is correct, that, the moment the arrest is made, the ej^ense of en- 
deavoring ceases. The subséquent expenses are covered by the mile- 
age allowed, of ten cents per mile each for the prisoner, deputy, and 
guard. If the horse is birèd, say, to go 20 miles, and return, for a 
given sûm, half of that sum is for the return trip, and is covered 
by the kllowance for mileage. 

The q;uestion may be briefly stated thus: Is the expense of two 
dollars an amount which the deputy is compelled t6' pay for horse 
and carriage in order to reach the place bf arrest? If this is answer- 
able in the affirmative, it disposes of the question in favor of the peti- 
tioner. The items demurred to are ail stated in the pétition thus: 

"TJ. S. vs. . Horse hlre, endeavoring to arrest, disallowed; claimed to 

hâve been covered by the transportation returning. That was not the case. 
In hiring a team to go to a certain place, the entire cost of the team is for 
golng only, the return is simply incidental to the going. If the person hiring 
the team does not return, the cost is the same, as the team must necessarily 
return; and, If the person hiring désires to return with the team, It is hi» 
privilège to do so, wîthout further cost" 

And, although it involves a confused statement of fact with what 
is contended to be the law applicable thereto, yet I can but conclude 
that a contract of this nature cannot be thus divided and separated 
into two trips, with two separate sums, one payable by the United 
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States, and one personaÛy by the marslial. It clearly lies within the 
field oi common sensé to say that the hire of -a horse for a trip of this 
kind is a simple contract, calling for the payment of the stipulated 
hire; and under the tenns of thèse contracts, as disclosed in the plead- 
ings, it seems to be immaterial whether one rides 10 or 20 miles, 
whether one goes and returns by the same conveyance, or sends it 
back after arriving at the destination. If the party owning the con- 
veyance could demand in advance the two dollars for its use for a 
day, clearly it is but an expense in endeavoring; and I cannot say 
that the record discloses circumstances relative to thèse items that 
lead to any other conclusion. The charge was no more than the stat- 
ute permitted to be allowed. Bev. St. 829, cl. 18. There is no con- 
tention that the services were not actually rendered, and disburse- 
ments charged vrere not actually made, in lawful money; and under 
the ruling of the suprême court in case of U. S. v. Harmon, 147 U. S. 
279, 13 Sup. et. 327 (item 5), I think thèse items should be sustained 
as to the demurrer. 

Schedule G, items 1 to 14, inclusive. Pees for committing prisoners 
on writs and orders of court in writing under seal, issued by proper 
authority: (1) Oommitments on order or warrant of removal from 
a jail to the place of trial, where prisoner had been previously com- 
mitted by commissioner in a county jail other than the place of trial ; 
(2) commitments on writ of temporary commitment; (3) commit- 
ments on writs of attachment. 

Item 1 is a claim for commitment in Alabama, on a warrant of re- 
moval. It is claimed in brief by district attorney that a deputy mar- 
chai or marshal can do no légal ofiQcial act outside of his district, 
and hence could earn no f ee by such act. By section 1014, Eev. St., 
it is provided, among other things, that: 

"Where any oflfender or witness is committed In any district other than that 
where the offence Is to be tried, it shall be the dvity * * * of the marshal 
to exécute a warrant for his removal to the district where the trial is to be 
had." 

And by section 1029, Eev. St.: 

"Only one wrlt or warrant Is necessary to remove a prisoner from one dis- 
trict to another. One copy thereof may be delivered to the sherifE or jailer 
from whose custody the prisoner is taken, and another to the sherilï or jailer 
to whose custody he Is committed, and the original wrlt, wlth the marshal' s 
return thereon, shall be returned to the clerk of the district to which he Is re- 
moved." 

Thèse sections of the Revised Statutes expressly confer, on the mar- 
shal of the district where the arrest is effected, authority, and make 
it his duty to exécute a warrant of removal when signed by the judge. 
He must either turn over the prisoner to the marshal of the other dis- 
trict, or commit the prisoner to jail there. Either would be a com- 
mitment into custody. The account states that the commitment 
was to the jail of Montgomery, Ala. ; and it may be f urther stated 
that the accounting offlcers hâve allowed the mileage outside of the 
district, which would lead me to conclude that the government does 
not contend that the deputy had no authority, but merely that this is 



not Buch a çommitment asiscontepaplatedby l9,w; but under section 
829, cl. 19, I conclude it is a proper charge. 

Items 2 to 5, inclusive. It does not appear clear to me upon the 
face of the record, what is the exact nature of thèse charges. Ajypar- 
ently they are correct, but in the briefs of counsel the matter is argued 
at length, based upon matter outside of the record. I do not désire to 
pass upon this question while the record proper is uncertaiû, and the 
question not properly presénted. 

In the remaining items, 6 to 14, inclusive, the same question is in- 
volved as in Schedule H; and, under that head, I hâve taken up the 
discussiop of the question hère involved, and, under the ruling, thèse 
items arç correct. 

Schedule D. Actual service of subpœna on witnessés on the part of 
the Uniitçd States, same having been issued by proper authority : (1) 
On witnessés at the time in jail, under charge for offenses against the 
United States; (2) upon witnessés at the time under bond to appear 
and answer another and différent charge, but under no obligation to 
attend at time subpœnaed for; (3) upon witnessés under no process. 

Thèse charges are for service of subpœna of witnessés for attend- 
ance m criininal causes heard before a commissioner. Items 5, 6, 
and 7 seem correct on their face, as the record discloses that thèse 
witnessés were neither under arrest nor in attepdance in other causes. 
The demurrer cannot reach them. As to items 2, 3, 4, and 12, it is 
contended that, flrst, where a person hisis been comniitted by a com- 
missioner upon a charge to answer; before the next tenu of the cir- 
cuit court, that the prigoner is still subject to the verbal order of the 
commissioner for his production as a witness before him in another 
cause, and that under section 1030, Rev. St., no fee can be charged 
for a subpœna. But I cannot find anything either in the wording 
or the history of the passage of this section that leads me to construe 
it to cover a hearing or proceeding before a commissioner, but it 
plainly refers to the circuit and district courts, and to prisoners then 
at the place of holding the courts. As applied to prisoners bound 
over by a commissioner, I cannot say, as a matter of law, that a jailer 
would be bound to deliver up a prisoner in his Custody under com- 
missioner's mittimus for trial before the circuit court, upon the verbal 
order of a deputy marshal, or of the commissioner transmitted ver- 
bally by the deputy, or that it would be the duty of the deputy, with- 
out a|ny compensation, to go to a jail, and bring a prisoner into a 
commissioner's court as a witness. It is at best very doubtful prac- 
tice. In this instance the commissioner issued the subpœnas. 
Whether itmight hâve been superfluous or not, yet, if it was a lawful 
writ, the marshal was bound to exécute it (opinion qf February 9, 
1859, 9 Op. Attys. Gen. 265; opinion of May 16, 1840, 3 Op. Attys. 
Oen. 536); and, having executed it, the deputy is entitled, under 
clause 5, § 829, Rev. St., to his fee. 

A further question is.raised in items 1, 8, 9, 10, and 11, where a 
party was before a coimnissioner on a particular day, as a wit- 
ness or défendant, and à subpœna had been issued by the commis- 
sioner for his attendance in another cause, which hajipened to be 
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tried on the same day as the case in which thé person was alrèadj in 
attendance in. The contention! in thèse items seems to be that the 
marshal was presumed to know that the cases were to be tried on 
the same day when he received the writs of subpœna, and that, as a 
matter of law, the marshal was under no légal obligation to serve 
subpœnas duly issued, and that a witness summoned in one case was 
under obligation, upon verbal instructions from the commissioner, 
to remain after the case in which he had been summoned had been 
disposed of, in order to téstify in any other case which might subse- 
quently bave a hearing. It was further contended that section 877, 
Rev. St., applies to hearings before commissioners; but this cannot 
be sustained, as the section expressly refers to the circuit and district 
courts. I cannot agrée With any one of the foregoing propositions, 
and as to thèse items, upon the face of the record, it appears that 
thèse writs were properly issued and served, for which the marshal 
is entitled to the statutory fee. 

Schedule F. It appears that the court was opened pursuant to 
adjournment on Friday, June 26th, and from day to day thereafter, 
until the expiration of four days, in accordance with the provisions 
of section 671, Eev. St. The marshal and other ofûcers of the court, 
except the judse, were présent from day to day, including Friday, 
Saturday, Sunday, and Monday, each of which days the court was 
actually opened and adjoumed, as the minutes of the court disclose. 
For this Sunday per diem the marshal claims his regular fee, as on 
other days. The district attorney contends that, Sunday being al- 
ways dies non, this per diem is illégal, and the demurrer should be 
sustained ; that section 671 does not contemplate the opening of court 
on Sunday; when it says from day to day, it undoubtedly means légal 
days. It may be true that Sunday is, in contemplation df law, 
"dies non," but this is not without many exceptions, and I cannot 
say that the opening of the court on Sunday is legally void as to ail 
purposes. The opening of court by the marshal is, at most, a minis- 
terial act, requiring no judicial function. The performance of a 
mère ministerial act on Sunday is not necessarily void. It bas been 
held that where, by the rule, four days are required in the reckoning 
time on notice of hearing, an intervening Sunday is to be included 
in the computation. So, also, as to time of payment of taxes. See 
Cressey v. Parks, 75 Me. 387; Taylor v. Palmer, 31 Cal. 240. Inas- 
much as court was actually opened, and I cannot flnd that such pro- 
ceeding was inherently void, I will overrule the demurrer as to this 
item. 

Schedule H. Actual. mileage traveled from place of holding a 
term of court to place where a United States prisoner bas been com- 
mitted by a commissioner awaiting trial, with order or warrant of re- 
moval to another jail for confinement during trial at court. This 
matter has been brought to my attention several times before. While 
sitting as judge of the circuit court, I hâve at each term of court 
been requested by the district attorney to grant an order for the re 
moval of prisoners who had been conflned in jail at places many miles 
from the place where court was then being held. This order was 
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granted, and the clerk directed to enter it upon the minutes. In 
addition thereto, I instructed the clerk to make three certifled copies 
to be placed in the hands of the marshal. One of thèse was intended 
for the use of the jailer whose custody the prisoner was to be taken 
from, one to be delivered to the jailer to whom the prisoner was to be 
delivered to await trial, and the third to be returned with indorse- 
ment of service thereon to the clerk of the court. It is contended 
by the district attorney that section 1030 of the Revised Statutes 
applies to thèse circumstances, and that it precludes any claim for a 
fee. But it seems apparent to my mind that this section bas no ap- 
plication to thèse circumstances, and I can best express this conclu- 
sion in the words of the late Justice Jackson (then circuit judge) in 
the case of Taylor v. U. S., 45 Fed. 538 (item 8) : 

"This item • * ♦ is conflned to Instances only where the prisoners hâve 
been committed by commissioners for trial to the jails of counties where the 
court is being held. After the marshal has executed the commissioner's 
mittlmus writ, it is returned to the commissioner, and a copy transmitted to 
the clerk. Rev. St. § 1014. The writ upon its return Is functus offlcio, and no 
further service can be had under It The copy filed with the jailer is hls. 
The marshal cannot take the prisoner from sueh jail, and transport him, it 
may be for a long distance, without process. Nor do I thipk that section 1030 
of the Eevlsed Statutes applies to such cases. It is as follows: 'No writ Is 
necessary to brlng into court any prisoner or person in custody, or for remand- 
ing him from the court into custody, but the same shall be done on the order 
of the court or district attorney, for ■Which no fee shaJl be charged by the clerk 
or marshal.' This provision, and section 877, Rev. St., above quoted, are 
taken from section 3 of the act of February 26, 1853 (10 Stat. 169), and were 
orlglnally a single clause, the first sentence of whlch applled to the summoning 
of witnessés generally on behalf of thé United States, their attendance before 
the grand and petit juries, as required by the court or district attorney, until 
dlscharged by the court or district attorney. Then follows the provision in 
question that 'no writ shall be necessary to bring into court any prisoner or 
person lu custody [meaning, of coursé, a witness held in default of bail], or 
for remanding him from the court into custody.' Ail this clause of the original 
section of the act seems, therefore, to relate to prisoners and witnessés after 
their arrivai, and whlle in attendance upon a session of court. The séparation 
of the provisions into différent sections (877 and 1030) of the Revised Statutes 
In no way affects their construction. Rev. St. § 5600. It would be unreasona- 
ble to présume that this provision was intended by congress to impose upon 
the marshal the burden and expense of transportlng prisoners from distant 
counties to the court for trial, without, compensation, or without the allowance 
of even such expenses as would be necessarily Incurred by him. Hère the re- 
movals were made under an order of court, as the statute provides. And, in 
construing this statute, the court, in Erwin v. U. S., 37 Fed. 470, 487, un- 
hesltatingly comes to the same conclusion, after a careful and palnstaking 
examlnation of the whole subject, and a review of ail the statutory provisions. 
This construction, limlting the opération of section 1030 to the place where 
the court is held, seems to be the only reasonable one whlch can be glven 
without working hardship never contemplated by congress. And, where the 
construction of thèse fee statutes 'admits of two Interprétations, the words 
should be oonstrued liberally in favor of the ofîieer, and not strictly In favor 
of the United States.' McKinstry v. U. S., 40 Fed. 813 (opinion per Judges 
Lamar and Pardee). The mlleage actually traveled in the exécution of thèse 
orders should therefore be allowed petltioner." 

Schedule I. Fées eamed by spécial deputy in service of subpœnas, 
who had not taken oath of office, as prescribed by section 782, Rev. 
St., but who had been specially appointed and designated by the 
marshal for this particular service. The petitioner claims that sec- 
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tion 788, Eev. St., confers the right to appoint a deputy in thé same 
manner that a sheriflE of this state might appoint a deputy. The sec- 
tion reads as follows: 

"Sec. 788. The marshals and their deputJes shall bave, In each state, the 
same powers, In executing the laws of the United States, as the sheriÊEs and 
their depiities in such states may bave, by law, Ip executing the laws thereof." 

Section 1247, Ker. St. Fia.: 

"Sherlffs may appoint deputles to act under them, who shall bave the same 
Power as the sheriff appolnting them, and for the negleet and default of whom 
In executing their office the sheriff shall be responsible." 

There is no provision of the Morida statutes prescribing any oath 
to be taken by a deputy sheriff before he is authorized to periorm 
the duties of his office, and I understand it to be the practice not to 
require any oath. Deposit Oo. v. Buddington, 23 Fia. 514, 2 South. 
885. , In the schedule hère contested, it appears that the marshal 
was compelled to appoint a deputy specially to serve some subpœnas, 
and the deputy did not in fact take the oath prescribed by section 782. 
It has been several times held, in states where sheriffs may appoint 
spécial deputies to exécute particular process, that service of process 
by a person specially deputized by the marshal to serve the same 
is légal, and cannot be disputed by the person upon whom the service 
is made. U. S. v. Jailor, 2 Abb. U. S. 265, Fed. Cas. No. 15,463; The 
E. W. Gorgas, 10 Ben. 460, Fed. Cas. No. 4,585; Hyman v. Châles, 
12 Fed. 855; Jewett v. Garrett, 47 Fed. 625. 

It would appear that section 788, Eev. St., confers on the marshal 
the same powers, not only in executing the laws of the United States, 
but in the method and manner of the exécution. The appointment 
of a deputy to do a particular service is in the furtherance and a 
part of the necessary exécution, and it appears a fair construction of 
section 788 to confer an additional right in the manner of appoint- 
ment and qualification of a deputy marshal. 

Schedule L. Sleeping-car fare for marshal, as an actual expense in 
transporting prisoners to penitentiary out of the state. It appears 
that the marshal was transporting prisoners to the penitentiary at 
Columbus, Ohio, a trip of 36 hours from Pensacola. He had em- 
ployed guards, and during the trip took a berth in a sleeper. It is 
claimed on the part of the district attomey that it was his duty to 
continuously guard his prisoner during the 36 hours' travel. I do 
not think that the law imposes any such duty. It authorizes the 
employment of an additional guard for each prisoner. Under sec- 
tion 829, cl. 21, Eev. St., the marshal is allowed his reasonable actual 
expenses. And to say that a marshal is not entitled to sleep on a trip 
of 36 hours, but must stand guard ail that time, is absurd. The ac- 
count for sleeping-car fare is always allowed army and navy ofiQcers, 
witnesses on actual expense, district attorneys, marshals when other- 
wise traveling, and, in short, in ail instances where government officiais 
are on actual expense. The marshal, for this service, receives no com- 
pensation. His services and time are gratis, and it is but common 
justice that he should be allowed an opportunity to sleep as other 
travelers sleep, and to be reimbursed for the expense. 
85 F.— 3T 



578 . 85\FEDEEAl4 REPOEfFEE. ; i'i 

sSchedùleî M;; Expense ofiiproving accounts — that is, .for; affidàTits; 
certiflcates, etc.^ to accountp— ^incurred by marshal aftér the passage of 
act of congress of May 28, 1896, allowing marshal saMvj in lieu of ail 
fées and expenses, daimed as an actual expense. The petitioner 
elaims that after the passage of the act of May 28, 1896, he became 
entitled to be reimbursed for aU actual and necessary exjienses in and 
about the conduct of his office, if it could be fairly presumed that it 
came within the purview of section 14 of said act, even though not 
exptessly ai-tithorized by the attorney gênerai. Section 14 of said act 
reads: "That the necessary office expenses of the *, * * marshal 
shall be allowed, when authorized by the attorney gênerai." I cannot 
suppose that the attorney gênerai nçcessàrily bas to pass on a spécifie 
item, but may provide gênerai rules relative thereto. . In his instruc- 
tions to the marshals, he reqijires the accounts of the marshal to be 
Bworn to in a particular manner, although the law requires them to be 
swom to, ànd furnishes the marshal with the necessary paper, forma 
of oath, etc.; and from this it itiay fairly be inferred that the expenses 
of the oath and certiflcates Mve beén authorized. It is contended 
that the oâth is one required by law, and, under the ruling in the 
cases of U. S. v. Allred, 155 U. S. 596, 15 Sup. Ct. 231, and U. S. v. 
Van Duzee, 140 V. S. 171, 11 Sup. Ct. 758, that the officer must bear 
the expense. In view of the fact that tbe suprême court was passing 
upon the question of expenses of rendering the accounts of a marshal 
as a f ee officer, and who had to bear ail the expenses of his office, the 
court, in speaMng of this question, says: 

"It follows from this section [18 Stat. 333, c. 951 that the officer has performed 
his duty by 'rendering' his accounts In proper form to the court, wlth the proper 
affidavlt or oath in support of the actual and necessary performance of the 
serviices therein chargea." 

But, viewing the changea relation of the marshal to the government, 
thé fact that he now draws a salary in lieu of ail fées, which it seems 
the plain intent of congress should be regarded as a net salary, and 
inasmuch as it appears that provision has been made for ail office ex- 
penses, actual expenses while engaged in service of ail writs, while in 
attendance upon court, I cannot see but that to make an exception of 
the item would work a hardship never contemplated by congress, and 
to which the suprême court never intended this principle to apply. 
This view of the question was taken by the auditor recently, in which 
he says : 

"The affldavlt is required by section 13, Act May 28, 1896. As the account 
Is for reimbursement of the actual expenses of a salaried offlcer, I décide that 
the charge Is a proper one, and in accordance with the practlce In the case of 
ail salaried offlcers." 3 Dec, Compt. 430. ;, 

As the expense was an office expense, I think he properly paid the 
amount, ihstead of requiiing the officer taking the oath to render an 
account therefor directly to the government. This seems to be the 
method with other expenses. 

This disposes of ail questions properly raised by demurrer. An or- 
der may bé entered overruling the demurrer. 
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BRBYMAN et al. v. ANN AKBOR R. CO. 

(Circuit Court, N. D. Ohio, W. D. June 25, 189T.) 

i. Construction of Contbact — Printed Forms— Répugnant Provisions. 

In a contract for a railroad fiU, made out on a printed form of construc- 
tion contract used generally by ttie railroad Company, wbere tiie material 
Is to be taken from known and prescribed distances, between named 
streets in a city, dose to the place to be filled, and there is a written stip- 
ulation for a flxed price per square yard of eartli, a furtlier printed clause, 
allowlng extra compensation for hauls in excess of 600 feet, may be re- 
jected as répugnant, and as having been left in by oversight, where 
Other written provisions seem to make It inapplicable, and the parties, 
during the progress of the work, hâve ignored It. 

S. SAUfi. ' ' ' 

Under a flUing contract which prôvides that ail -work done during each 
inonth shall be certifled to by the railroad company's gênerai manager as 
being In accordance wlth the contract, payment thereupon to be made for 
the same, less 10 per cent, to be reserved until final completion of the 
vCork, the monthly certiflcates of the gênerai manager are to be taken 
as correct and conclusive (in the absence of any charge of fraud, col- 
lusion, bad faith, mistake, or gross négligence), so as to preclude the con- 
tracter, af ter entirely ceasing work, from asserting for the first time a 
claim for extra compensation for alleged oyerhauls of material. 

This was an action at law by Charles H. Breyman and George W. 
Tonson, contractors under the flrm name of C. H. Breyman & CSo. 
against the Ann Arbor Railroad Company, to recover money alleged 
to be due for work done under a contract for the construction of a 
fill. 

The contract under whIch the work was done contained the following pro- 
visions, among others: 

"First. Thè contractors agrée that they will construct, build, and In cvei-y 
respect complète ail the gradlng and other work required to fill the low lands 
lylng betWeen Lagrange and Cherry streets and the east line of Seneea 
Street and a line drawn parallel to and one hundred (100) feet easterly there- 
from, and any other embankments or fills which the first party may désire 
made between Magnolia and Cherry streets in the city of Toledo, Ohio; that 
they will take the material necessary for this work frorn any point which 
the engineer in charge may designate, between Manhattan road and Lagrange 
Street) on or adjacent to the line of the railroad of the party of the first 
part; and that ail borrow plts so made shall be left in such condition as to 
surface as the engineer In charge may direct. It is understood that ail 
mateWal so handled in thià district shall be put in place, as directed from 
time to time by the engineer in charge of "the work, for and in considération 
of f ourteen (14) cents per cubic yard. ■ The first party agrées on its part 
to furùish the necessary rails, fastenings, spikes, and ties, and put them on 
the ground adjacent to its roadbed neai- Elm street. First party also agrées 
to f urnish, free of charge to the contractors, two engines, suitable for moving 
their dump cars; also fuel and supplies necessary to operate thèse locomo- 
tives, but not help. Ail work shall be done in strict accordance with tlie 
annexed spécifications, which are signed by the parties hereto, and are made 
a part of this agreement, and are horeby declared and accepted as an essen- 
tial part of the same. Ail of the said work to be done under the direction 
and inspection of party of the first part's engineers appointçd to superintend 
the same, and to the fuU satisfaction and acceptance of party of the flrst 
part's gênerai manager." 

Sald coii tract further provided as follows: 

"The paHy of the first part, for and in considération of the true and faith- 
ful performance of the covenants and agreements made by the contracter, 
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hereby eovenants and agrées to pay or cause to be paid to the eontractor, 
exeeutors, or admlnlstrators, the rates and priées hereinafter named, to wit: 

"First. For clearing .? c. . per acre. 

" grubblng $ c. 

" solid rock excavation $ c. 

" loose " " $ c. 

" liard pan " $ c. 

" eartli " $ el4 " cubic yard. 

"Second. And the party of the flrst part agrées to pay the eontractor at the 
rates aforesaid monthly, on or about the flfteenth (15th) day of each month, 
for ail work done up to and Including the last day of the preceding nionth, 
certlfied to by the party of the flrst part's gênerai manager to be in accord- 
ance wlth thls contract, less ten per centum of such amount, which per- 
centage shall be withheld by the party of the first part until the final com- 
pletlon and acceptance of the work under the terms and agreeinents of this 
contract, when the percentage so retained, together with the jDalance due on 
the final estimate, shall be paid by the party of the first part, upon the cer- 
tlficate of the party of the flrst part's gênerai manager that the whole work 
provlded for In this contract Is completed and acceptably flnlshed within 
the time speciûed." 

Sald contract was typewritten, wlth blanks for insertion of priées and pro- 
nouns referrlng to contractors, èxcept that (1) blanks were flUed with writing: 
(2) certain corrections were made In writing; (3) the words "chlef englneer" 
were strlcken eut, and the words "gênerai manager" Inserted; and (4) In 
paragraph II., clause first, ail the words from "clearing" to "hard pan" were 
strlcken out with pen and ink. 

In and by said spécifications It was provlded as foUows: 

"Haul to be made six hundred (600) feet without extra pay, and one (1) cent 
per cubic yard to be paid for each 100 feet of haul thereafter." 

The spécifications so made part of and annexed to said contract were 
prlnted matter, except that the word "None" was written wlth ink under 
the word "Classification" on the margin, and the paragraph opposite such 
Word "Classification" was strlcken out wlth pen and Ink. 

Aftér setting out the contract, the plalntifCs, In their pétition, made the fol- 
lowlng allégations: 

"Under and in pursuance of said contract, plaintlfCs dld grading and other 
work requlred to fiU the lands specified in sald contract, in pursuance of the 
terms thereof, and in accordance with the Instructions and directions of the 
engipeer of sald railroad company in charge of said work, to. the amount of 
fifty-seven thousand three hundred and seven and «2/100 (57,307.62) cubic 
yards of earth excavation, the contract price for which, at fourteen (14) cents 
per cubic yard, amounted to elght thousand and twenty-three and ^/loo dol- 
lars ($8,023.07). Of the earth work so done fifty-five thousand and sixty-six 
and *T/ig„ (55,066.47) cubic yards were hauled by plaintifEs more than six 
hundred (600) feet, and plalntlffs were entitled to recelve therefor the sum 
of one cent (1) per cubic yard for each one hundred (100) feet of haul In 
excess of six hundred (600) feet. And plaintifCs say that the number of 
cubic yards so hauled, and the distance the same was hauled in excess of 
six hundred (600) feet, and the contract price thereof and therefor, is as fol- 
io ws: 

Contract Price. 

$ 263.22 

6,830.25 

2,604.73 

5,199.70 

38.74 

119.47 

8,218.54 



s'un 


iber of Cubic Yards. 


Overhaul 




4,387 


600 ft. 




32,525 


2,100 " 




5,662.47 


4,600 " 




6,380 


B,150 " 




596 


650 " 




885 


1,350 '• 




4,631 


6,950 " 



65,066.47 $18,274.65 
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"The work so done as aforesaid was done and performed withîn the time 
required by said contract, and was accepted and approyed by said défendant, 
its gênerai manager, and engineer, and estimâtes of the number of cubic 
yards of earth excavation so made, and the grading and fiUing so done, were 
duly made by said défendant and delivered to plaintiffs. AU said earth work 
was done, and said material talîen, hauled, and deposited, within the district 
named In the first paragraph of said contract. On or about the 7th day of 
July, 1896, the said défendant directed plaintiffs to suspend the work under 
said contract, and on the foUowing day défendant withdrew the locomotives 
theretofore fumished under said contract, and no other work was done by 
plaintiffs thereunder, although plaintiffs were ready and willing to do ail 
work which had been or might be required of them under said contract, and 
so contlnued to hold themselves in readiness to do said work until the 13th 
day of July, 1896; but défendant thereafter required no further work to be 
done by said plaintiffs under said contract By reason of the premises there 
became due to said plaintiffs, prior to said 13th day of July, 1896, under said 
contract, for the work so done and performed by them, the sum of twenty- 
slx thousand two hundred and nlnety-seven and '2/100 dollars (§26,297.72). 
There bas been paid by said défendant, for work so done under said con- 
tract, the sum of five thousand two hundred and ninety-two dollars ($5,292.00) 
and no more. There Is due the plaintiffs from said défendant, by rea.son of 
the premises, the sum of twenty-one thousand and five dollars and seventy- 
two cents ($21,005.72) and Interest thereon from July 13, 1896. Wherefore 
plaintiffs pray judgment against said défendant for said sum of twenty-one 
thousand and five dollars and seventy-two cents ($21,005.72) and interest 
thereon from July 13, 1898." 

Brown & Geddes, for plaintiffs. 

Alexander L. Smith and J. H. Doyle, for défendant. 

HAMMOND, J. (after stating the facts). The motion in this case 
must be granted, to strike ont so much of the plaintiffs' pétition as 
avers an overhaul beyond 600 feet of 55,066 cubic yards, and claim- 
ing compensation theref or at 1 cent per cubic yard for each and every 
100 feet in excess of the 600 feet. This demand is made because of a 
printed clause of the spécifications allowing such compensation to 
contractors, which was not stricken out, or otherwise canceled or 
modifled, by the contract made between thèse parties, as were other 
parts of the printed form in use by the railroad company and its con- 
tractors. Ôutside of this disputed clause of the contract, 14 cents 
per cubic yard were to be paid, and the amount due under the allow- 
ance is |8,023.07, of which |5,292 hâve been paid, leaving a balance 
of 12,731.07, also sued for by this pétition, to which, however, is 
added the claim for |18,274.65 for the overhaul beyond the 600 feet, 
making a total demand of $21,005.72 and interest as yet due. 

The right to the |18,274.65 for the overhaul dépends on a proper 
construction of the contract, and this motion ia in the nature of a 
demurrer to the pétition, which dénies any such liability under the 
contract that is pleaded. The printed form is that used bv the rail- 
road company on which to write its 'contracta with its contractors, and 
evidently intènded to be adapted to each occasion on which it is used, 
according to its requirements. Possibly it is a fair inference, also, 
though it is not essential to détermine this, that it is usually adapted 
to construction contracts that embrace longer distances than those in- 
volved in this contract to construct between the streets of a city or 
town, or within such a place, and its spécifications would indieate 
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Buch uses for ît. But, however this may be, this contract deflnes a 
Bpace between two streets in Toledo, which are relatively not very far 
apart, and désignâtes, also, another relatively close-by street as the 
outer boundary within wMch the material for the fllls is to be taken. 
No.Tv, this fact or this situation should not be overlooked in constru- 
ing this contract, nor any inferences of intention fairly deducible f rom 
it. The pétition does not set forth the distances between thèse 
boundary streets of the contracts, nor whether the overhauls sued for 
were from distances within the boundaries; but presumably they 
were, as there is no allégation of any modification or agreement to go 
beyond them. Therefore we assume that the overhauls are made of 
distances traversed within the territory during the process of excava- 
tion and fllling up, but whether by continuous distance over 600 feet 
from the point of receivlng the filling and the point of its delivery, 
or by aggrégating the distances traversed in shifting about from one 
place to another, does not appear by anything in the pétition, or in- 
ferentially, unless it may be by spécifie référence to distances to be 
implied from the names of the streets and their relation to each other 
as shown upon the plats of the city, as to which the court is not now 
advised. But it is suflicient for the présent purpose that the contract 
relates to deflned territory within the streets named in a city, ànd 
does not relate to country distances, within which material might 
hâve to be hauled for considérable stretches, as extraordinary coodi- 
tions might sometimes demand, and to which conditions this printed 
overhaul clause, presumably, was intended to refer. 

There can be no déniai of the contention of the plaintiffs that the 
written clauses of thia contract, specifying 14 cents per cubic yard 
as thç priée of this work, cannot override the printed clause of the 
spécification allowing 1 cent per cubic yard for each 100 feet over 
the 600 specified as the ordinary working distance, unless there is an 
irreconcilable répugnance between them. This is well settled by ail 
ihe cases, and is a cardinal rule of constpuction of contracts, wills, and 
ail other documents where répugnance is involved. It must be a 
fatal répugnance, in its irreconcilability, before any rule of construc- 
tion is invoked, except the common one that ail instruments must 
be construed according to their terms and ténor. Yet this quality 
of being reconciled does not dépend wholly upon a, mère harmony 
of phraseplogy, nor does the opposirig quality of inconsistency or 
repugnancy: dépend on such mère verbal comparison or contràst when 
the twq disputed terms are placed in juxtaposition or structural rela- 
tion in t}i^ contract. If this were the rule, there is no repugnancy 
hère, because there is nothing inconsistent between a stipulation to 
pay 14 cents generally, and one to pay that sum when the hauling is 
within 600 feet, and more when it,is !beyond that distance; and thèse 
two claijises, on their word|s, may stanid together, even when the haul- 
ing is wiithin narrow limjts, and the overhaul dépends on an aggre- 
gation of minor distances actually traversed, as it may, within closely 
related streets of a city. But ail contracts are tp be construed evéry- 
. where, not solely with référence to their words, but by the words as 
ipterpreted by the, subjpct-inatter and the object to be accompiîshed. 
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TLat to be fairly implied is as much ^.part ofthe contra et as that 
whicli the words exprès^, as it is in the construction of statutes. 
Gelpcke v. City of Dubuque, 1 Wall. 220, 221. Th^jgubject-mattqr 
hère was the construction of a raiiroad fllling within.,j;he city limits, 
and within a narrow territory, where long "hauls" would not be ex- 
pected, and where, in drawing the written portions of the contract, 
the Word "haul" is out of the mind, and seemingly abandoned, and the 
Word "handled" substituted, as more appropriate to that work. The 
language is: . 

"It is understood that ail material so handled In thls district shall be put 
in place, as directed from time to time by the engineer in charge of the work, 
for and in considération of fourteen cents per cublc yard." 

And, going back to see what "so handled" may mean, we find that: 

"They wiU take the material necessary for this work from any point which 
the engineer may designate, between Manhattan road and Lagrange Street, 
on or adjacent to the line of raiiroad," and "ail borrow pits shall be left in 
such condition as to surface aS; the engineer in charge shall direct." 

It is this that is called "handling," in contemplation of shorter 
distances than "hauling" would naturally imply. 

Something is also claimed on the score of inconsistency because of a 
provision in the written part of the contract that the raiiroad compahy 
agrées to furnish free of charge to the contractors engines and sup- 
plies necessaiy, except help, to operate the locomotives for moving the 
dump cârts. Whether this provision would indicate that the 14 
cents wàS the fuU price for "hauling" beyond the 600 feet of the 
printed clause is doubtful. It might be a part of the obligation of 
the raiiroad company at either or any price. Proof might make it 
plain that this was a spécial provision for the "hauling" or "over- 
hauling," but it is not a necessary implication from the contract it- 
self, and no importance is attached to it in this judgment. But, 
taking the other considération mentioned, and observing the form 
and appearance of the paper, partly written and partly printed, it 
seems a reasonable inference that the written parts embodied the 
agreement as to the price of the work, and the whole of it, and that 
the printed clause as to ovèrhauls belongs ordinarily to a différent 
class of work from this city work, like many of the other clauses of 
the spécifications, and that in the proçess of striking out this clause 
was inadvertently, and not deliberately, left in the instrument. It is 
conceded by the court, however, that if this alleged repugnancy of 
the two clauses stood alone as the basis of this judgment, the rnie of 
allowing written clauses to control printed clauses would be of doubt- 
ful application, at best. But, taking the fact that the narrow limita- 
tions of available territory, and the désignation of the relatively close 
streets as the limits of the "haul," is a spécifie désignation of ail the 
"haul" that can be, it is apparently a repugnancy to provide for a 
generally indefinite distance that may or may not be more than 600 
feet, and left intentionally open, as to that, to cover contingencies 
that may arise. It was certain hère that the flUings had to be taken 
within known and established distances, established by the contract. 
and hamed in it. Why, then, should there be any saving clause, which 
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the printed stipulation is certainly intended to be, àbout overlïauls, 
as against known and established and specified distances? The 
Court thinks the clause quite inapplicable, if not répugnant, to the 
other stipulation so carefully written in the contract. 

There is, however, another ground for this judgment, which, taben 
Wîth that just considered, furnishes an altogetlier solid f oundation for 
it. The case falls within Kailroad Co. v. March, 114 U. S. 549, 5 Sup. 
et. 1035, and the large class of cases of which it is a type. The lan- 
guage in that case, it is true, is stronger than in this, because there 
was a spécial provision that the estimate of the eagineer should be 
final and conclugiye, while in this contract there is no such provision 
that the court flnds, and counsel do not point out any such clause. 
The twelfth clause provides that ail différences or controversies which 
arise nnder or in référence to this agreement and spécifications, or its 
performance and nonperformance, or the work to which they relate, 
or in any way whatever pertaining to or connected with said work, 
shall be referred to the gênerai manager of the railroad company, 
and his décision shall be final and conclusive. Under this, this con- 
troversy might be finally determined by the gênerai manager, but 
nothing appears to shoy? that it has been, or that he has made any 
décision. There is no provision, as in the March Gase, supra, that the 
estimâtes of the gênerai manager shall be final and conclusive, but 
it amou^its to the same thing; for, apart from ail that, the absence 
of any such claim until now, and the fact that the "overhauls" hâve 
not been made in the monthly estimâtes that are provided for, is quite 
conclusive, as a practical construction of the parties to the contract, 
that the sole price was the 14 cents of the written contract, and aids 
the implication of reougnancy already made. 

It is said in argument that this does not appear ; but the absence 
of ail averments in the pétition upon the subject is, as against the 
pleader, an implication that he has had no such estimâtes in his favor, 
and, in the view of the provision for a décision of ail controversies 
by the gênerai manager, that there was never any controversy until 
this suit was brought to be "referred" to him, whatever that may 
mean. This is a very strong évidence ip the pleading itself that this 
overhaul claim is an afterthought, — that is, set up after the regular 
monthly estimâtes, in which the overhauling would from time to time 
occur,— ^and the magnitude of this claim of over $18,000 for over- 
hauls would seem to preclude the idea of any overlooking or postpone- 
ment of the demand. if it was understood by the parties to be part of 
the contract, until the final estimate of the engineers provided for by 
yet another clause of the contract. The plaintiiï had a right to coï- 
lect ail but 10 per cent, as the work progressed, and of this $18,000, 
for overhauls done from day to day and month to month, over $16,000 
could hâve been collected, from month to month, as accrued, if the 
parties had understood the contract to be as now set up; and, if it 
had been claimed from month to month, the claim would either hâve, 
been paid or provoked a controversy that the gênerai manager would 
hâve had jurisdiction to settle, or at least, presumably, would hâve 
claimed to settle it, under this contract. Ail this is fair inference — • 
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necessary implication — from this want of ail averment in this pétition 
of any fact showing any reason for not collecting the money, or bad 
faith on the part of the contract arbitrator or adjudicator of the 
amount due. Ail pleadings are taken most strongly against the 
pleader, as well in regard to the significance of that which is absent 
from the pleading as that which is expressed in it 

Moreover, the rule of the March Case, supra, does not wholly dé- 
pend upon the provision, found in that particular contract, that the 
estimate shall be final and conclusive. Not at ail. It is just as 
final and .conclusive if the contract only désignâtes some person who 
is to certify the fact to be determined, unless the pétition or pleading 
sets up fraud, some kind of bad faith, gross négligence, or mistake as 
an avoidance of the stipulation. In the two cases cited by Mr. Justice 
Harlan in the March Oase, there was no such provision as thqt the 
estimâtes should be final and conclusive, but only a désignation of a 
person to make them, and a provision that payment should be made 
and title pass when the certiflcate is made, and the estimate or déci- 
sion as to amount is fixed. Kihlberg v. U. S., 97 U. S. 398 ; Sweeney 
V. U. S., 109 U. S. 618, 3 Sup. OL 344. Hère the stipulation is that the 
railroad company agrées to pay the contracter for "ail work done, up 
to and including the last day of the preceding month, certified to by 
the party of the flrst part's gênerai manager to be in accordance 
with this contract." This is quite as imperative and conclusive as 
the stipulation found in the other cases. Ten per cent, is to be re- 
tained until the final completion and aficeptance of the work, and 
then "the percentage so retained, together with the balance due on 
the final estimate, shall be paid upon the certificate of the party of 
the flrst part's gênerai manager that the whole work provided for in 
this contract is completed and acceptably finished within the time 
specified." 

There is another provision, for the sole benefit, seemingly, of the 
railroad company, that the engineer, "in Computing the final estimate, 
and giving his final certificate, need not be bound by the preceding 
estimâtes and certificates, but such preceding estimâtes and certifi- 
cates shall be held to be only approximative to the final estimate, and 
the said monthly estimâtes and certificates on unflnished work shall 
in no case be taken as an acceptance of the work, or a release of the 
contractor from responsibility therefrom, until the final estimate is 
made, and the work in its entirety is accepted as complète under this 
contract." Whatever benefit, if any, may inure to the contractor, un- 
der such a stipulation as this, for a revision of the estimâtes in his 
favor, and the correction of mistakes, surely he cannot claim that it 
keeps open a large and substantial part of the work, and, as apnears 
by the figures hère, an enormous relative proportion of the compensa- 
tion for the whole, — $18,274.65 for "overhaul," as compared with 
18,023.07 for the other parts of the work actually done under the esti- 
mâtes, — until this final estimate, or that the contractor can withhold 
any demand by the month, and await the final estimate to set up the 
claim for "overhaul." He does not allège that he demanded an esti- 
mate from month to month of thèse overhauls, and that it was refused 
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or postponed j nor that, when the conttact was termînatëd; iib matter 
hôw, so that he waS entitled to a final estimatej lie demaiidéd a final 
estimate wùich sûottld include them; nor that by- àhy bad faith or 
fraud they wereies^cluded; nor that by any mdtual miatake of fact 
they were^iomitted; ndf that by any gross negligèncie they were over- 
looked; nor anything to relieve against the stipulation of the con tract 
toi éétimate "air Wbrk," and pay tôr "ail work," as ît progresses from 
mdnth to month; léss the 10 per ceiit. retained to cover contingencles 
ôr inistakes, and secure fldelity in completion. In the absence of 
sôiiïle such avërjQaentài'Hnder a contract like thia, no suit can be main- 
taîiîed by the contracter on the contract. That which has been done 
and accepted is tiônclusive, and the amounts of wôtk done and sums 
due are flxed by the contract certificates of adjudication and judg- 
menti ' Thèse cannot be reopened, except upon averments such as 
havie ' been indicated, or the like; and this rule applies as well to 
monthly estimâtes as to those which are final, in the sensé that they 
pef tain to the last work, and the 10 per cent, rétention oh that which 
was intermediate, whérever the contract itself, diréctly or by necés- 
sary implication, provides, as this does, that some named per son shall 
certify to the amouht of work done and the sums due. The monthly 
certificates are, pro tanto, as conclusive for the monthly estimâtes 
as that for the final estimate is conclusive for what remaina and is 
flnally done. It is "final" ohly in this sensé: that it pertains to the 
ending up of the work, and the 10 per cent, retained of intermediate 
estimâtes, and not in the sensé that the con tract or may then reopen 
the older estimâtes, and èxtehd them to include omitted claims of this 
natate, which might and ought to hâve been then claïmed and esti- 
ma ted. He has no right, under the contfact, to postpone such claims 
as thesè for "overhauls" for thé final estimate. 
Motion granted. 



MUTUAL RESERVE FUND LIPE ASS'N V. DU BOIS. 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 1898.) 

No. 392. 

1. Appeal-^Rbtie-w— SPBOiAii FiNDiNGS— Statement of Facts. 

Jn an action on a Eolicy of life insurance, 'wiiicli was submitted upon an 
agreed statement of evi'dential facts from wliich ultimate faets were to be 
found, the trial court dëtermined that a notice of assessment was InsufBcient, 
• undèr thie state laws, but made no spécial flnding as to When the notice was 
served, what It coûtained, or to which of several classes of insurance com- 
panles provlded for by the state laws the défendant belonged. Eeld, that 
since the statement of facts amounted to a mère report of the évidence, 
which couljl not, on proCeedings in error, be examlnéd In order to détermine 
thelàW awlicable therèto, the record, in the absence of a spécial flnding of 
facts, presented no question for the détermination of the appellate court. Rai- 
mond V- Terrebonne I^^i^h, 10 Sup. Ct. 57, 132 U. S. 192, folio wed. 

8. Samb-^Assiqnmbnt op Èrror— Opinion dp Court. 

Since the opinion of the trial court is no part of the record, assignments of 
error dlrected to such opinion wlU not be considered on revlew. 

In Erroi; to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 
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I. B. L. Braudt, for plaintiflE in error. 
Alfred A, Fraser, for défendant in error. 

Before GILBERT and MOREOW, qrcuit Judges. 

MORKOW, Circuit Judge. TMs is an action by J. K. Du Bois, 
as administrator of the estate of Edward J. Curtis, deceased, against 
tàe Mutual Réserve Fund Idfe Association, a corporation organized 
and existing under the laws of the state of New York, to recover the 
amount due upon a policy of Insurance issued to Edward J. Curtis 
during Lis lifetime. A jury was waived, and the case was tried upon 
an agreed statement of facts. The court below gave judgment in 
favor of the plaintiff (défendant in error hère) for the full amount 
of the policy, to wit, $6,000, with interest thereon at 10 per cent, per 
annum.from February 10, 1896, amounting in ail to the sum of $6,530 
and costs. The défendant thereupon sued ont this jwrit of error. 

The défendant in error has interposed a motion to dismiss the writ 
of error, because there is no proper or légal bill of exceptions in the 
record. In the view we take of the failure of the record to présent 
any question for our considération, it will be unnecessary to consider 
this point. 

The case was tried in the court below upon an agreed statement 
of facts, and this statement has been incorporated; into the record 
as part of the bill of exceptions. The statement sets forth, in sub- 
stance, that the défendant is a corporation organized under and by 
virtue of the laws of the state of New York, and engaged in tlie 
business of writing life Insurance and making contracts insuring the 
lives of its patrons in the state of New York and in the state of 
Idaho; that on the 7th day of July, 1889, it insured the life of Ed- 
ward J. Curtis in the sum of $6,000, and issued to him the policy of 
insurance set forth in plaintiff's complaint; that on, the 29th day of 
December, 1895, at Boisé City, in Ada county, Idaho, Edward J. 
Curtis died, without leaving a will; that on January 27, 1896, J. K. 
Du Bois was appointed by the probate court of Ada county, Idaho, 
administrator of the estate of said Edward J. Curtis, deceased; that 
thereafter Du Bois qualified as such administrator, and is still such 
administrator; that the death of Curtis was not caused by his own 
hand, or by the effect of engaging in any duel; or any violation of 
the law, or at the hands of justice ; that he did not enter the military 
service, or any naval service, company, or régiment, when in actuaî 
service or otherwise, during his lifetime, or since the issuing to him 
of said policy of insurance; that on or about February 4, 1896, the 
plaintiff informed the défendant of the death oî said Curtis, and 
défendant denied ail liability whatsoever on or under said contract 
of insurance; that the défendant has nqt paid the sum of |6,000, as 
called for in said policy of insurance, nor any part thereof; that the 
said Edward J, Curtis and the plaintiff, and each of them, duly per- 
formed ail the conditions of said policy of insurance on their part to 
be performed, except that Curtis failed to pay an assessment or 
mortuary call or premium, known as "Mortuary Call Number 68," in 
the sum of $33.96, which became due according to the terms of said 
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policy of insurance on the Ist day of July, 1893, and that the same 
has not been paid by said Curtis, or any other person or persons for 
him, and that said nonpayment was not condoned or acquiesced in 
by the défendant; that other assessments, mortuary calls, and pre- 
niiuins hâve become due and payable since the said mortuary call 
No. i88, but none of them hâve been paid; that one Bennett W. T. 
Amsden would testify in said action, if présent, to the facts set forth 
in his àffldavit; that the same, with the exhibits thereto attached, 
may be admitted in évidence, so far as it (said statement) is relevant 
and compétent under the pleadings in this action, and shall consti- 
tute a part of the agreed statement of facts. ïhe àffldavit of Amsden 
is attached. It sets forth that during the months of June, July, 
August, September, October, and November, 1893, he was assistant 
secretary of the défendant, and kept a record of the entire member- 
ship of the association, the amonnt of assessments such members 
were liable for, and of the mailing of notices of the regular assess- 
ments upon such members, and also had charge of the préparation 
and mailing of such notices; that on or about the Ist day of June, 
1893, a notice of the assessment known as "Mortuary Call No. 68" 
was inclosed in a post-paid, sealed envelope, directed to Edward J. 
Curtis, Boisé City, Idaho, and deposited in the gênerai post office in 
the city of New York by the déponent, at 5 o'clock in the afternoon 
of June 1, 1893; that the assessment was not paid. The àffldavit 
then proceeds to state the contents of the notice and the regular course 
of business of the association with respect to such notices. Upon 
this agreed statement of facts and the accompanying àffldavit, the 
court below rendered its judgment in favor of the plaintiiï, and upon 
this same agreed statement of facts this court is asked to reverse that 
judgment 

The circuit court, in its opinion, discussed the sufficiency of the 
notice of assessment, referred to in the àffldavit of Amsden, and de- 
termined that it was not sufflcient under the laws of New York; but 
there was no spécial flnding as to when that notice was given or 
what it contained. Moreover, the laws of the state of New York 
appear to provide for diiïerent classes of life insurance associations; 
but there is no flnding as to the particular class to which the défend- 
ant belongs, and this court is not required to ascertain the fact by 
an examination of the évidence, in order to détermine the law appli- 
cable thereto. The agreed statement of facts is therefore merely a 
report of the évidence; and, whether it appears in the opinion of 
the court or in the bill of exceptions, it cannot be deemed a spécial 
flnding. Lehnen v. Dickson, 148 U. S. 71, 74, 13 Sup. Ct. 481. 

In Insurance Co. v. Hamilton, 22 U. S. App. 550, 11 C. C. A. 46, 
and 63 Fed. 98, the circuit court of appeals for the Sixth circuit used 
the foUowing language concerning a similar record in that court: 

"We did uot and caunot regard the so-called 'agreed statement of facts' 
found in this rec»rd as in any sensé the équivalent of a spécial flnding of faets. 
It does not purport to be a statement of the ultimate facts, but a mère agreement 
as to the évidence, to be submitted to the, court as bearing upon the Issues pre- 
sented.by the pleadings. To treat the évidence thus submitted as an agreed 
statement of facts, équivalent to a spécial flnding of facts, would require this 
court, on a wrlt oî error, to examine the évidence as it was submitted to the court 
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below, and confound ail the distinctions which distlngulsh an appeal from a writ 
of error. The bill of exceptions sets ont tlie numerous applications, notices, 
letters, policies, charters, and by-laws therein réferred to as having been read 
upon the hearing. What ultimate facts are proven by ail this évidence are not 
shown by the agreement Itself, nor la there any spécial flnding of facts based 
upon ail this évidence by the trial judge. An agreed statement of faets which 
vyill be aocepted as the équivalent of a spécial findiug of facts must relate to and 
submit the ultimate conclusions of fact, and an agreement setting oui the évi- 
dence upon which the ultimate facts must be found is not within the rule stated 
in Supervisors v. Kennicott, 108 U. S. 554." 

To the same eflect is Kaimond v. Terrebonne Parish, 132 U. S. 
192, 10 Sup. et. 57. 

The insufflciency of the record in the présent case is still further 
disclosed in the assignments of error, which are directed mainly to 
the opinion of the court, and cannot be considered, since the opinion 
of the court is no part of the record; and the only exception in the 
record is to the décision of the court "upon the grounds that it was 
against law, and against the weight of the testimony in the cause^ 
and not warranted by the testimony of the cause." As the record 
does not présent any question to this court for détermination, the 
judgment of the circuit court is afflrmed. 

BOSS, Circuit Judge, being disqualifled, took no part in the décision. 



STRAUS T. J. M. EnSSELL CO. 
(Circuit Court, D. Oregon. March 1, 1898.) 

1. CONTRACTB— WaIVER— PlEADING AND PrOOP. 

In an action for breach of contract, a party who has pleaded walver of a 
stipulation by subséquent contract cannot be allowed to rely on a walver 
by conduct, 

2. Samb— Sai-b. 

A stipulation by the purchaser to make advances on a given date, before 
the tlme fixed for any shipments, Is not waived by the seller by making ship- 
ments of part of the goods, though the full amount has not been advanced 
aecording to the stipulations. 
S. Same — Dépendent and Indbpendbnt Promises. 

A stipulation by the purchaser to malie specified advances on a certain 
date prior to the tlme of shipment of the goods will not be construed as an 
independent promise, when both parties understand that such advances are 
necessary to enable the seller to procure the goods from other parties. In 
such case the advances are a condition précèdent to performance by the 
seller. 

This was an action at law by Théodore L. Straus against the J. M. 
Russell Company to recover damages for breach of a contract of sale. 
The case was heard on a motion by plaintiff for new trial. 

Wirt Minor, for plaintiff. 

Milton W. Smith and Zera Snow, for défendant 

BELLENGER, District Judge. This is a motion for a new trial, by 
the plaintiff, upon the ground that the évidence was insufficient to 
justify the verdict, and because of errors occurrmg at the trial, and 
oxcepted to by the plaintiff. The controversy grows out of a hop con- 
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tract, entered into between the pai'ties on the 9tli day ôf iApril, 1896, 
themateriai part of which contract is as foUows: 

"That the sald party of tlie flrst part, in considération of tlte covenants herein- 
after eontained on the party of the second part to be performed, does hereby 
agrée to sell and deliver to the party of the second part flve hundred (500) 
baies of choice Oregon hops, of the growth of the season of 1896, said hops 
to be well cured, well pieked, and well baled, and no baie to weigh less than 
one hundred and seventy (170) pounds, and not more than two hundred and 
flfteen (215) pounds, •wlth an allowance for tare of seven pounds for each baie, 
ïwo- hundred (200) baies to be shipped not later than the 15th of Oçtober, 1896, 
and one hundred and fifty (150) baies In November, 1896, and one hundred 
and fifty (150) baies in December, 1896; the party of the second part, how- 
ever, to bave the privilège of ïéquiring that said November and December ship- 
ments be made in October, or that the December shipment be made in Novem- 
ber, upon ten days' notice to that effect to the said party of the flrst part. The 
party of the second part. In coiisideratîon of the premises, hereby promises 
and àèrees to pay for said hops at ' the rate of seven and one-half cents per 
pôund' net, upon being adVised thàt said hops hâve been shipped 'f. o. b.' at 
sald: clty of Portiand. Sald tpayrdents to be made as foUows: Twp,thousand 
(2,000) dollars to be paid on September Ist, 1896, and the balance to be pald 
when said hops are so delivered on cars in Oregon; of the said flrst payment 
of two thousand (2,000) dollars, twelve hundred (1,'200) dollars to be xiredited 
to the flrst two hundred (200) baies so shipped, and the remaining eight hundred 
(800) dollars to be credited to the second shipment of one hundred and fifty 
(150) baies; and ail payments after the flrst two thousand (2,000) dollars to 
be made punctually at the tlme of the shipments ùf said hôps." 

The plaintiff allèges that he complied with this contract on his part, 
except that he did not make the payment of |2,000 on the Ist day of 
September, 1896; but that on thè 15th day of October, 1896, the plain- 
tiff and the défendant entered into a further agreement, by which it 
was agreed that the défendant should and did waive plaintifl's failure 
to pay the |2,000 due on the Ist day of September, 1896, and by which 
it was agreed that the defçndant would fulfill and perform àll things in 
the contract on Its part to be performed; and that, in considération 
thereof, the plaintifif would accept and receire and purchase ail hops 
pur suant to the terms of said contract, and would pay for the same the 
purîÇhase price thereof mentioned in the said contract of April 9, 1896 ; 
and that, accordingly, on the 15th day of October, 1896, the défendant 
shipped to the plaintiff 200 baies of hops, pursuant to the contract of 
April 9th, and pursuant to the agreement between the défendant and 
the plaintiff, and drew its draft upon the plaintiff, through the Lon- 
don & San Francisco Bank, of Portiand, Or., for the sum of |2,707, and 
attached to such draft a bill of lading for the said 200 baies of hops 
shipped to the plaintiff as aforesaid, which draft was paid upon présen- 
tation, by the plaintiff; and it is alleged that the plaintiff is ready and 
willing to pay for the remaining 380 baies of hops which the défendant 
by the said contract of April 9th agreed to sell and deliver to him, and to 
pay for the saime at the rate 7| cents per pound upon the delivery of 
the same free on board the cars at Portiand; and he further allèges 
that on the 2d day of November, 1896, the plaintiff exercised the option 
reserved to him by his contract, and notifled the défendant, in writing, 
that he desired the remaining 300 baies, which by said contract défend- 
ant agreed ïb sell and deliver in the' tnohth^ ôf November and Decem- 
ber, 1896, to be delivered in November, ''1896, but the défendant haa 
wholly failed and neglected to sell and deliver to plaintiff the remaining 



8TEAUS V. J. M. EUSSELI. CO. Ç91 

300 baies of hops. Then follows an allégation of the damages sus- 
tained by plaintifî by reason of the failure so alleged. 

The défendant dénies the alleged contract of October 15, 1896; and 
it allèges that prior to the exécution of said contract, and ever since, 
the plaintiff was infomied and well knew that défendant couW perfonn 
said contract only by making subcontracts for said hops with the grow- 
ers thereof in the state of Oregon, and that said growers eould not ful- 
flll said subcontracts with défendant unless the défendant advanced 
them a certain proportion of the purchase price of said hops to pick, 
cure, and baie the same; that the said sum of |2,000 provided by said 
contract to be paid to défendant by plaintifî on September 1, 1896, was 
necessary to enable défendant to advance said picking money to said 
growers; and that the prompt advancement of said sum by plaintiff 
was a condition précèdent to the performance of any part of said con- 
tract by défendant; and it allèges, among other things, that about Oc- 
tober 15, 1896, the défendant shipped to plaintiff the 200 baies of hops 
provided for in said contract, reserving at the same time to itself ail 
righta that had accrued to it by reason of the breach of said contract by 
plaintiff, and défendant was paid therefor the contract price; that 
plaintiff then again refused, failed, and neglected, and ever since bas 
refused, failed, and neglected, to advance to plaintiff the remainir z $800 
of the advancement of |2,000, and the défendant thereupon and thereby 
was rendered and became unable to carry out the remainder of said con- 
tract, and to make any of the remaining shipments of said hops. 

The reply dénies the allégation that défendant relied upon the ad- 
vances provided for in the contract, to provide growers with money to 
enable them to pick and cure their hops, as alleged in the answer ; and 
the reply further allèges that the défendant is estopped to say that it 
relied upon the payment of the $2,000 on September 1, 1896, or that, 
by reason of default in the payment of any sum under that contract, 
défendant was unable to fulfill the contract alleged in the complaint, 
or any part thereof, or that it bas suffered damages on account of any 
breaches of the contract, made prior to the 15th of October, 1896, be- 
cause after said Ist day of September défendant elected to hold plain- 
tiff personally liable for the payment of the sum of |2,000, and elected 
to enforce the provisions of said contract as against plaintiff with re- 
spect to said sum, and to f ulflU the provisions thereof on its part; and 
that the défendant is estopped and should not now be allowed to say 
that the plaintiff has made any default in anything on his part to be 
done under the contract of April 9, 1896; and that it should not be 
heard to say that it has sustained any damages by reason of any de- 
fault, for that on the 15th day of October, 1896, and after the shipment 
by défendant of the 200 baies of hops and the payment therefor of 
$2,707 by plaintiff, as stated in the complaint, in considération thereof, 
and upon. the further considération that the plaintiff would perform and 
carry ont ail the other provisions of the said contract of April 9, 1896, 
the défendant agreed that it would carry out and perform aU things 
on its part to be observed and performed, in eflect as though there had 
been no breach on plaintiff's part of the contract as it originally stood. 

It is now claimed on the part of the plaintiff that the agreement 
on plaintiff's part to advance $2,000 on the Ist day of September, 
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1896, was not a condition précèdent, upon thé breach of wliieh hy 
the plaintiff the contract might be avoided by défendant, but was au 
indépendant covenant, for breach of whicli an action would lie in 
favor of the défendant, and against the plaintiff, and the error of the 
court relied upon is its refusai to so instruct the jury. The agree- 
ment of the plaintiff was to pay for the hops contracted to be de- 
livered by the défendant, by adTancing the sum of $2,000 on the Ist 
day of September, 1896. Of this amount, $1,200 was to be applied 
upon the first sMpment of hops, and $800 was to constitute an 
advance payment on the second shipment to be made under the con- 
tract. It will be seen that the case made in the pleadings differs 
from that relied upon in the motion for a new trial, in this: On his 
motion, the plaintiff contends that the advance payment to be made 
on the Ist day of September was an independent covenant, and that 
the failure on his part to comply with it did not warrant the défend- 
ant in the refusai to deliver the hops contracted for; while the case 
made in the complaint is that there was on the 15th day of October 
a supplemental or further agreement between the parties, by which 
the contract as it theretofore existed was modifled and changed, and 
the case was submitted to the jury upon the issue thus presented, and 
although there was no testimony directly tending to prove the exist- 
ence of any such contract, yet the court left it open to the jury to 
flnd, as a matter of implication, from ail the facts in évidence in the 
case, whether such an agreement was, in fact, entered into between 
the parties. I am of the opinion that the plaintiff has no cause of 
complaint in this regard. The only question of doubt there is in 
the matter, in my mind, is as to whether the court did not go too 
far in allowing the jury to ând, as they might hâve done, in favor of 
the plaintiff as to the contract of October 15th, in the absence of any 
testimony directly tending to prove such contract. 

This contract, like ail others, must be judged by the rule of com- 
mon fairness between the parties. It is apparent that the intention 
of this contract, and the considération for it on the part of the de- 
fendant Company, were the payments contracted to be made at the 
time provided for; that thèse advance payments were to enable the 
défendant on its part to make advances, in its turn, to those from 
whom it expected to procure the hops with which to comply with its 
contract with the plaintiff. At least, there was testimony tending to 
prove this fact. The effect of the contract was that, of thèse ad- 
vances, $1,200 was to be applied upon the first shipment of hops, and 
$800 was to be applied upon the second shipment, making a further 
payment necessary upon the first delivery, in order to complète, with 
the $1,200 on deposit, the pajTnent for the hops to be then delivered. 
The plaintiff cannot be heard now to say that there was a waiver, 
by conduct on the defendant's part, of his own failure to comply 
with his contract when he has alleged that there was a waiver by 
contract. He must prove his défense as alleged, instead of which, 
in its présent posture, he abandons altogether the claim of the con- 
tract of waiver, and relies upon the conduct of the défendant in 
making its first shipment of hops, and in drawing upon him for the 
payment therefor, as tending to prove waiver by conduct. But, as to 
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this, the testîmony of Mr. Whidden, one of the parties, îs that he 
visited the plaintifE about the forepart of September, 1896, and had 
conversations with him in respect to his f ailure to advanee the money 
as contracted for; and that he then stated to the plaintiff that the 
défendant wonid probably ship the hops he had already contracted 
for, notwithstanding his failure to pay the f 2,000 as agreed; but that 
he gave plaintiff to understand that no further shipments would be 
made unless he (the plaintiff) complied with his contract, and this 
obligation on the plaintiff's part was a continuing one. If the de- 
fendant waived the advanee as to the flrst shipment, it does not, in 
my opinion, foUow that it was thereafter precluded from insisting 
upon an advanee of $800 to meet the second shipment ; and if, as the 
jury had a right to flnd, the plaintiff was notified, in effeet, that the 
first shipment by the défendant, notwithstanding the failure of the 
plaintiff to comply with his contract to advanee $2,000, was not in- 
tended to hâve the effeet of a waiver by the défendant of such fail- 
ure, but that there would be no further shipments unless plaintiff 
complied with his contract, — if, I say, thèse statements were made 
by Mr. Whidden to the plaintiff, the jury would be warranted In flnd- 
ing that there was no waiver. The fact of the shipment, under the 
circumstances, does not necessarily hâve the effeet of a waiver, and 
it would not hâve that effeet if prior to the shipment, or prier to 
the payment by the plaintiff of the amount due upon the hops so 
shipped, the plaintiff is informed by the défendant that its conduct 
in making the shipment is not to hâve the effeet of a waiver; and 
such is the tendency of the testimony introduced on the part of the 
défendant. 

It is contended on the part of the plaintiff that the rules of law 
applicable in the construction of this contract are : 

"(1) Where a day is appolnted for doing any act, and the day îs to happen 
or may happeri before the promise by the other party is to be performed, the 
lattér may bring action before performance, whieh is not a condition précèdent: 
aliter if the day fixed is to happen after the performance, for then the perform- 
ance Is deemed to be a condition précèdent. 

"(2) When a covenant or promise goes only to part of the considération, and 
a breach of It may be paid for in damages, it is an independent covenant, not 
a condition." 

Thèse are the rules found in 2 Benj. Sales, § 855, and as to thèse 
rules a note in the same work says that they are so gênerai, vague, 
and diflficult of application that they are of little practical use, but, 
like most arbitrary rules on a question of interprétation, they often 
lead away from the intent of the parties, instead of aiding to discover 
it. And the note goes on to quote from Watchman v. Crook, 5 Gill 
& J. 239, as follows: 

"The strong leaning of the courts in modem times lias been to disineumber 
themselves from the fetters of technical rules, and to give such rational interpré- 
tation to the contract as will carry the intention of the parties into fuU and 
complète opération." 

The authority quoted from (Benjamin on Sales) lays it down that, 
in the application of thèse rules — 

"The circumstances under which the contract was made, and the purpose for 
which it was made, are to be talien into considération. The same statement 
85 F.— 38 
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m^y, uRder certain drcumstances,; te merdy a description or représentation; 
and, under bthers, the most substantîal stipulation la the contract." , 

So, hère, the agreement to make advance payméats by the plain- 
tiff waS' the most substantial stipulation in the contract, net to be 
lightly treated by the plaintiff for reasons of his own, in the expec- 
tation thathe could still receive the beneflts of the contract without 
complying with its substantial requirements upon his own part. It 
is also one of the rules tbat: 

"Where each party Is to do an act at the same tlme as the other, as where 
goDds in a sale for cash are to be delivered l>y the vendor, and; the priée to 
be paid by the buyer, thèse are concurrent, «ondltlons, and neither party can 
malntaln an action for breaeh of contract, without averring that he performed 
or offêred to perform what he hlinself was bound to do." 

Now if, under thèse circumstances, failure to pay the stipulated 
priée is such a violation of the contract as relieves the other party 
from cojïipliance, upon what principle of reason can it be held that 
the failure to pay the purchase, price in advance does not hâve the 
same effect? Can it be said that the party whose necesgities may 
hâve induced him to stipulate for an advance payment is less favored 
than one who stipulâtes for a payment ,upon delivçry? It is man- 
ifest that the stipulation in this caseisnot an independent stipula-, 
tion, but a.deipendent ope; that it was a condition to be performed 
in advance, in, prder that thç defqndapf might, by s;uch; advance pay- 
ment, be puli in a position to eomply with the contract on his part. 
The conduct, of the plaintiff; in this case does not comport with fair 
dealing. In the language of Lord Esher, replying to an address of 
the attorney gênerai on the occasion of his retiring from his oiSce, 
as masterof the rolls; 

"It is the duty of the judge to ftnd Ont what Is the rule which people of 
candor and honor and fairness In the position of the two parties would apply 
in respect to the matter in hahd; , • * * and the canon of làw Is that that, 
rule should be adopted and appUed to the case which people of honor and candor 
and fairness, In such a transaction, wquld apply eaçh to the other." 

Judged by such a standard, it ill beconies the plaintiff to say that 
it'ought not to bè tirgèd against his right of recovery that he dîd not 
eomply with his own stipulation as to thèse advance payments, but 
that the défendant, in respect to them, might hâve had recourse to 
the courts of law in an independent action. The testimony tends to 
show that he délibérately and premeditafely violated his contract, 
and that his excuse for it was the unsettled condition of the poïitics 
of the countryî and his fear that the country would go to a silver 
basis. Because of this fear, he insistèd that the défendant should 
exécute a bond in his favor to secure hirii in the advances which he 
had contracted to make, without any security whatever. Such con- 
duct on his 'part does not comport with candor and fair dealing, and 
does not èntitle him to the favorable considération which the court 
is urged to take of his conduct, on this motion. The motion is de- 
nied. 
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PARKER y. BROWN. 

(Circuit Court of Appeals, Eighth Circuit. February 7, 1898.) 

No. 946. 

1. CoNFLicT oï" Laws— Tkanspbbs of Personal Propektt. 

The fiction of law that Personal property has no sltus except that of the 
owner must yleld when the policy and law of the state where It Is actually 
locatèd hâve preseribed a différent rule of transfer from that of the state 
where the owner résides. 

8. SaMB— ASSIGNMBNTS FOB BeNEFIT OF CREDITOBS. 

An assignment for beneflt of credltors, made by one residing In lowa, Is 
governed, as to property located In Kansas, by the Kansas voluntary assign- 
ment law, prescriblng the manner of registration and the elïect thereof as 
notice. 

S. SAMB— ChATTEL MoRTaAGBS. 

A créditer who ta^es and has recorded a chattel mortgage on goods in 
Kansas after the owner has made a gênerai assignment for beneflt of credlt- 
ors la lowa, but before the deed Is recorded in Kansas, and without actual 
notice of the making of the assignment, obtalns a prlor rlght. 

4 PaBTNEBSHIPS — AtITHORITY of PaBTNEBS — ASSIGKMBNT. 

One partner has no authority to make a gênerai assignment of the partner- 
ship property for the beneflt of credltors except by the express consent of aU 
the partners. 

5. WiTNEssEs— Examination— Lbading Questions. 

On a question whether one partner authprized the other to make an as- 
signment, the former was asked by his counsel to relate the conversation be- 
tween them. He thereupon detailed a conversation about raising money to 
meet their debts, but said nothing about an assignment. Hé was then asked 
whether anything was sald about an assignment, and answered that he did 
not remember, but did not think there was. His counsel then asked whether 
the assignment was made with his consent, to whlch he replied, "Certainly 
it was." Eelâ, that thèse questions were leading, and the method of examina- 
tlon Improper. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Prior to January, 1883, J. H. Engle was engaged In gênerai merchandise busi- 
ness at Hamburg, lowa. His son, John R. Engle, who had recently attained his 
majority, was engaged as a clerk in 1892 in a business house at St. Joseph, Mo. 
Aceording to the testimony of J. H. Engle, he concluded to admit his son into a 
gênerai partnership In his business at Hamburg. Whether or not the son was 
In fact admitted into co-partnershlp in the business at Hamburg is by no means 
clear, in vlew of the attending circumstances, and a want of any overt act of 
the parties evidencing such association. About March, 1893, the son was sent 
to Gaylord, Kan., wlth a stock of goods selected ont of the Hamburg store, and 
opened a bouse at Gaylord imder the flrm name of J. H. Engle & Son. The 
son thereafter resided at Gaylord, and had personal charge of the conduct of 
the business there. J. H. Engle continued his résidence and business at Ham- 
burg as theretofore under the namè of J. H. Engle, oeeasionally visiting Gay- 
lord for a few days. This advehtiire at Gaylord proved unsuccessful, so that 
by JUly, 1893, the concern was in a falling condition. On the 15th day of July, 
1893, the concern owed the plaintifC , in error, a banker at Gaylord, for bor- 
rowed money, the sum of $438.70. About that tlme J. H. Engle visited the 
house at Gaylord, to look into the condition of its affairs. Their creditors were 
becoming réstive and urgent. Plans of relief were dlscussed between the 
Engles. Among other things, It was agreed that J. R. Engle should see Parker, 
and try to secure an addltional loan. J. H. Engle returned to Hamburg, lowa, 
about the l6th day of July wlth the understanding that he would see what he 
could accoïnplish in the wây of ralslng suffident money there to tide over thè 
business. On the 17th day of July, J. R. Engle, falling to obtaln a further loaa 
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from Parker, telegraphed J. H. Engle, at Hamburg, of thîs failure, and sug- 
gested to him to try to secure a loan from, the bank there. On the same day 
the son, under the pretense tbat he bad bought out the interest of his father 
In the business at Gaylord'for the sum of $3,000, executed to Ijis father a chat- 
tel mortgage on the entire stock of goods at Gaylord to secure the payment 
of sald alleged purchase money 90 days after date, and placed this mortgage ou 
record In Smith county, where he resided, and the goods were located. On 
learning of this conveyance, Parker and other creditors demanded of J. R. Engle 
security for thelr plalms against the flrm. One of the creditors brought an 
attachment suit. On the 19th of July, J. R. Engle, for himself and the fîrm, 
executed to Parker and other creditors separate chattel mortgages on sald goods 
at Gaylord to secure debts of the firm, which mortgages weré duly recorded in 
said Smith coimty on said day, the Parker mortgage having priorlty in point 
of tiiae over the other mortgages. Pursuant to the provisions of the mortgage, 
Parker took immédiate possession of the property. On the evening of July 
17th, J. H. Engle, at Hamburg, lowa, executed in the name of J. H. Engle 
& Son a gênerai assignment of ail property for the beneflt of ail the creditors. 
This deed was recorded in Premont county, lowa, the county In which J. H. 
Engle resided, on the 18th day of July. On the 22d day of July, Edward Suden- 
dorf, the assignée, appeared in Kansas, and placed on record In Smith county 
this deed of assignment. Sudendorf failing to quallfy as such assignée, by 
giving bond as required by the statutes of lowa, the défendant In error, George 
H. Brown, was appointed and qualified as such assignée in Fremont county, 
lowa. On October 10, 1893, this action was instituted by sald Brown, assignée, 
against Parker, In the United States circuit court, to recover damages amount- 
ing to $10,000 for the wrongful takhig and conversion of said stock of goods 
at Gaylord. On trial to a Jury the plalntifC therehi recovered judgment, to 
reverse which Parker sued out a wrlt of error to this court. Other spécial 
facts are sufflciently noted in the following opinion. 

Webb McNall, for plaintifE in error. 

George E. Stoker (Charles J. Dobbs, on the brief), for défendant 
in error. 

Before SANBOEN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Without taliing up seriatim the many assignments of error in this 
record, the more important and décisive questions involved will be 
considered. At common law, a gênerai assignment of ail the prop- 
erty of the debtor for the beneflt of ail creditors opérâtes as a trans- 
fer of the title of the assigner to the assignée of the entire assets of 
the debtor from the instant of the delivery of the instrument of con- 
veyance and the possession of the property to the assignée. As Per- 
sonal property, at common law, bas no situs separate from the dom- 
icile of the owner, such gênerai assignment, valid by the law of the 
domicile, is, by comity, good in every other jurisdiction , and will be 
respected and enforced in the forum according to its effect under the 
law of the place of contract. But, as held by controlling authorities, 
this Action of law is by no means of universal application. It yields 
whenever it is necessary for the purpose of justice that the actual 
situs of the thing should be examined. This fiction also yields "when 
the policy and law of the state where the property is located bave 
prescribed a différent rule of transfer from that of the state where 
the owner résides, and to this are ail the authorities." Green \. Van 
Buskirk, 7 Wall. 150; Warner v. Jaffray, 96 N. Y. 255. In Green 
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V, Van Buskirk, supra, A., a citizen of New York, was indebted to 
B. and C, also citizens of New York. A., having cçrtain personal 
property in the 9tate of Illinois, gave B. a mortgage thereon to secure 
his debt. Before the mortgage was recorded in Illinois, or the prop- 
erty was taken possession of by B., such record and delivery of the 
property being necessary under the laws of Illinois, but not by the 
laws of New York, to the yalidity of the mortgage against third par- 
ties, C. brought an attachment suit in the state of Illinois, and seized 
the property there under writ of attachment, and prosecuting this 
proceeding to judgment, sold the property thereunder. Afterwards 
the mortgagee brought suit against C, in the state of New York, for 
conversion of this property, to which action C. pleaded in bar said 
proceedings in Illinois. The New York court held that, as the mort- 
gage was valid under the laws of the state of New York, the domicile 
of the owner of the property, it was effectuai to pass the title to the 
property in Illinois, and that B., by his attachment proceeding, ac- 
quired no greater right thereto than the mortgagor had, and gave 
judgment in favor of the mortgagee. On writ of error to the su- 
prême court of the United States this judgment was reversed, the 
court holding that: 

"The llabillty of property to be sold under légal process Issuing from the courts 
of the state where It is situated must be determined by the laws there, rather 
than that of the jm-isdictlon where the owner llves. Thèse décisions rest on 
the ground that every state has the right to regulate the transfer of property 
■wlthln its llmits, and that whoever sends property to it Impliedly submits to 
the régulations conceming its transfer In force there, although a différent nile 
of transfer prevalls in the jurisdîction where he résides. He has no absolute 
right to hâve the transfer of property lawful in that jurisdîction respected in 
the courts of the state where It is found, and it Is only on a principle of comity 
that it is ever allowed. But this principle yields when the laws and policy of 
the latter state confllct wlth those of the former." Justice Davis in Hervey 
V. Locomotive Works, 93 U. S. 671. 

In Warner v. Jafîray, supra, is an interesting and instructive dis- 
cussion of this question. In that case there was a gênerai assign- 
ment pursuant to the laws of New York by the owner domiciled 
there. The assigner owned property situated in the state of Penn- 
sylvania, which, after the assignment, and before taking possession 
of the property by the assignée, and before the assignment was re- 
corded, was levied upon under a writ of attachment by a creditor, a 
résident of the state of New York. It was held that the property 
passed to the assignée, subject to the lien thus acqulred by the at- 
tachment, as by the law of Pennsylvania regulating assignments by 
nonresidents such instrument took effect at the time of its date, 
only in case no bona flde purchaser, mortgagee, or creditor had a 
lien thereon in the same county, and having no previous actual no- 
tice thereof . Earle, J., in ter alla, said : 

"The assignment was a mère voluntary conveyanoe, and can hâve no greater 
effect, so far as passing title to the property assigned, than any other convey- 
ance. It did not operate upon the creditors of the assigner, nor place them 
under any obligation. It left them entirely free to act. They could utterly 
refuse to hâve anything to do with it, and retain their claims, and enf orce them 
in their own time as best they could against their debtor. The assignée be- 
came a trustée for such creditors of the assigner only as chose to accept him 
as such, and without their assent the assignment did not bring the creditors 
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Into any relation wlth tlie assignée or wlth each otlier. The law did not take 
tUs insolvent's property for distribution among his creditors, but its distribu- 
tion was hls own act. Any one Of his creditors could, notwithstanding the 
asslgnment, enforce hls clalm agalnst any of the property of the assigner not 
conveyed by the asslgnment, without violating any rights or equlties of the 
other creditors. Equity does not condemn the efforts of one creditor to secure 
the payment of his claim, even if, in conséquence of such efforts, nothing should 
be left for other creditors. On the contrary, the vigilant creditor has always 
been rewarded for his vigilance. Therefore the sole right of this plaintifC to 
malntaln this action must rest upon the fact that the title to the property situ- 
ated in Pennsylvania passed to him by the assignaient before it was attached 
by the défendant. It Is clear upon authority that the title did not pass." 

He then proceeds to discuss the proposition that this property, 
having a situs in the state of Pennsylvania, was subject to its laws 
respecting the transfer of property, and, as they were différent from 
those of the laws of the state of New York, where the mbrtgage was 
made, the rights of the parties to the property in question were de- 
termined by the laws of the state of Pennsylvania. 

It was conceded at the hearing by counsel for the défendant in 
error that the assignaient in question was subject tô the laws of the 
state of Kansas respecting the transfer by deed of property situated 
therein, and the recording laws of the state. While the provisions 
of the lowa statute are like those of the state of Kansas in the 
particular that such assignments must bè for the beneflt of àll the 
creditors of the estate pro rata, and in respect to the , necessity of 
the acknowledgment of such instruments, they differ in some im- 
portant respects. For iûstance, under the statute of lowa such in- 
strument must be recorded either in the county of the résidence of 
the assignor or in the county where the property is situated. The 
statute of Kansas requires that s-uch instrument shall be recorded in 
the county where the property is situated. The statute of Kansas i s 
also différent from that of the state of lowa in respect to its record- 
ing laws, and the effect of such conveyance before flling it for record. 
and the like. The foUowing are the provisions of the statute of 
Kansas respecting assignments and recording the same: 

"Section 1. Every voluntary assignaient of lands, tenements, goods, chattels, 
etc., made by a debtor to any person in trust for his creditors, shall be for the 
beneflt of ail the creditors of the assignor in proportion to their respective claims; 
and every such asslgnment shall be approved or acknowledged and certified and 
recorded In the same manner as is prescribed by law wherein real estate is con- 
veyed." (Gen. St. 1897, c. 111.) 

"Sec. 19. Every Instrument In wrlting that conveys any real estate or whereby 
any real estate may be affected, proved or acknowledged and certified in the 
manner hereinbefore prescribed,, may be recorded in the office of the register of 
deeds of the county in which such real estate is situated. 

"Sec. 20. Every such Instrument in wrlting, certified and recorded in the 
manner hereinbefore prescribed, shall from the titne of flling the same with 
the register of deeds for record, impart notice to : ail persons of the contents 
thereof; and ail .subséquent purchasers and mortgagees shall be deemed to 
purchase wlth notice. 

"Sec. 21. No such instrument in wrlting shall be valld, except between the 
parties thereto and such as hâve actual notice thereof, untll the same shall be 
deposited with the register of deeds for record." (Id. c. 117.) 

It will be observed that under the provisions of sajd section 20 it 
is only purchasers and mortgagees who become such subséquent to- 
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the recording ôf the instrument that "shall bedèemed to purcliâse 
with notice," while section 21 déclares expressly ttat sucli instru- 
ment in writing shall not be valid except between the parties there- 
to, and such as hâve actual notice thereof, until the sarae shall be 
deposited with the register of deeds for record. Therefore, when 
Parker took his mortgage, the unrecorded assignmeut, as to him, 
was as if it had never been written, unless it is made to appear that 
he had actual notice of the assignment at the time he took his mort- 
gage. The testimony pn his behalf was that he knew nothing of the 
existence of this assignment when he took his mortgage, while J. 
R. Engle testified on behalf of the plaintiflE below that Parker had 
such notice. But this question of fact the trial court did not submit 
to the jury. 

The sole contention of counsel for the défendant in error to jus- 
tify the action of the triai court is that, before Parker can justify his 
taking of the property under his mortgage, it should appear that at 
the time of taking the saine he parted with something of value, gave 
some new considération, and that he is not a purçhaser or mortgagee 
within the protection of the statute where the debt secured is a pre- 
existing debt. In support of this contention référence is made to the 
cases of Forwardihg Co. v. Mahaffey, 36 Kan. 152, 12 Pac. 705, and 
Burke v. Johnson, 37 Kan. 337, 15 Pac. 204. The questions there 
presented were only as to the effect of an attachment pïaced upon 
the property after the making of the mortgage, in One case, and a 
sale of the property, in the otiier case, before the conveyances were 
placed on record. It was held that, as the attaching créditer only 
seized whatever interest the debtor then had, and could sell noth- 
ing more, and the purçhaser thereunder could only acquire whatever 
interest the debtor then had, hé merely became substitut ed to the 
rights of the mortgagor or grantor, and therefore acquired nothing as 
àgainst the antécédent mortgagee or vendee. Such attaching or exé- 
cution créditer is not a purçhaser or mortgagee. The purçhaser or 
mortgagee, under section 21 of the Kansas staltute, acquires abâo- 
lutely the apparent interest, in contradistinction to the real inter- 
est; of the debtor, and the unrecoràed iristrument, as to him, if he 
bas not actual notice of the prior con voyance; is declared by this 
statute to be in valid. This précise question, in èfifect, bas been 
passed upon by the suprême court of Kansas in Hajmer v. Eber- 
hardt, 37* Kan. 308, 15 Pac. 168. In that case bne of the parties to 
the controversy claimed under a prior unrecorded mortgage and 
the other under a subséquent mortgage, but firsit recorded, without 
actual notice to the subséquent mortgagee at the time of the pre- 
existing rights of the flrst mortgagee. - The second mortgage was 
taken to secure a pre-existing debt alone. The court, after refer- 
ring to the sections of the Kansas statute above noted, held that the 
second mortgage was the better claim. The court said: 

"T^he évident purpose of thèse two sections of the statutes is so plainly ex- 
pressed by the législature that there Is no room for construction, and under any 
known rule of interpretatiqn there are no exceptions to its opération but such 
as are therein created by notice of the existence of a prior mortgage, ànd prob- 
ably such notice as possession by some other person than the mortgagor mlght 
impart. AU outstanding équities ôf whlch the mortgagee had no notice at the 
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time of the exécution and delivery of the mortgage are rendered subordinate 
to Its lien by the aet of recording. This statute, wlth some variation of 
phraseology, bas been In force ever slnce the thlrd year of our territorial exist- 
ence, and has resulted In a plaln, easy, and practical method by which title to 
land and written instruments affecting real estate can be determined by men of 
ordinary intelligence in almost every case, wlth that reasonable eertainty that 
is so much to be desired. To hold now that the lien of a recorded mortgage 
should be postponed in favor of an unrecorded one, for the sole reason that the 
considération of the recorded instrument was an antécédent debt, would not only 
antagonize the pollcy of the statute, but would misinterpret the plain language 
by whlch that pollcy Is expressed. It Is a wlse state policy that sweeps away 
the accumulated cobwebs of an obsolète System that hang about the muniments 
and are entwined around the chalns of the tltles to real estate within its borders, 
and adopts a plaln, easily understood, and perfectly just rule of public registra- 
tion, founded upon the maxim, 'First In time, flrst in right,' qualified by notice 
of the existence of other Uens, and the rights of a party in possession. Jaelison 
V. Keid, 30 Kan. 10, 1 Pac. 308; Lewis v. Kirk, 28 Kan. 497." 

Without setting ont the instructions given and refused by the 
court to which exceptions were duly taken, it is sulficient to saj that 
the court in explieit terms directed the jury, as disclosed by the 
record before us, to return a verdict for the plaintiff below, if they 
found from the évidence that the assignment was made by the con- 
sent of J. H. Engle & Son, in the state of lowa, conformably to the 
provisions of the laws of that state, notwithstanding the fact that they 
might flnd from the évidence that the mortgages in question were 
given by J. R. Engle, in behalf of the flrm, on the property in the 
state of Kansas, and placed on record before the mortgagees had 
notice in fact of the assignment in lowa, and before the lowa assign- 
ment was filed for record in Kansas. This was error; for, unless 
Parker had actual notice of the lowa assignment at the time he took 
and filed for record the mortgage in question, he was prior in time, 
and prior in right, accordjng to the ruling of the suprême court of 
that state. 

In the event of another trial of this cause, another important ques- 
tion presented by this record should be disposed of. In the case of 
a co-partnership one partner has no such right of disposition of the 
partnership property as to enable him, sua sponte, to make a gênerai 
deed of assignment. He niust hâve the consent of his co-partner. 
Havens v. Hussey, 5 Paige, 30; Kirby v. Ingersoll, 1 Har. (Mich.) 
172; Id., 1 Doug. (Mich.) 477; Hook v. Stone, 34 Mo. 329; Paul v. 
Cullum, 132 U. S. 539, 10 Sup. Ct. 151; Loeb v. Pierpoint, 58 lowa, 
469, 12 N. W. 544; Shattuck v. Chandler, 40 Kan. 516, 20 Pac. 225. 
In so making a deed, whereby the entire property is transferred, 
vesting the complète dominion thereof in the assignée, thereby work- 
ing a dissolution of the partnership, the express consent of ail the 
partners thereto is indispensable. 

It was a vital question on the trial of this cause whether or not 
John R. Engle, who was at Gaylord, Kan., when the deed of assign- 
ment was made by J. H. Engle at Hamburg, lowa, had given his 
consent prior to the making of the deed. This question of fact 
hinged entirely upon the conversations which occurred between the 
Engles at Gaylord on or about the 15th or lOth day of July, 1893, 
on the eve of J. H. Engle's departure for Hamburg. Counsel for 
the plaintiff below, appreciating the importance of making this proof, 
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as it lay at the very foundation of the assignment, introduced J. R 
Engle as a witness, and the following examination occurred toueh- 
ing this issue: 

"Q. What, if anytliing, did you and your father talk about in regard to mail- 
ing an assignment, if anytliing? A. My father said, if we could not get the 
money from Mr. Parker— Q. (interrupting). State the conversation, I mean, 
Mr. Engle. A. We had a conversation that he should do his best to get the 
money at Hamburg. By Mr. McNalI: We object to the testimony unless he 
tells what was said, and vrho said it. By the Court: Tell the substance of It. 
A. He was to go to Hamburg, and get the money. If he possibly could, and, 
If he could not, whatever he should do It would be ail rlght with me; would 
be wlth my sanction." 

Cotinsel for plaintiff below evidently recognized that, as matter of 
law, this was not sufScient to vest the authority in J. H. Engle to 
make an assignment of the partnership assets when he returned to 
Hamburg, as the necessary inference therefrom would be that, as his 
declared mission was to raise money to enable them to ease up the 
pressure of creditors, his power of attomey was limited to "what- 
ever he should do" in the matter of raising money. Therefore coun- 
sel pressed the inquiry further as f ollows : 

"Q. Was anythlng said there at that time between you and Mm about mak- 
Ing an assignment by him or by you? By Mr. McNall: I object to the ques- 
tion as leading; he has led the witness up to the conversation and should ask 
him to State it. (The court overruled the objection, to whieh ruling of the 
court the défendant at the time duly excepted, and still excepts.) A. I do not 
Just remember whether he did or did not. I don't think there was. I don't 
remember whether there was or not. Q. Did he afterwards make an assign- 
ment? A. Yes, sir. Q. You may state whether or not that was with your 
consent. (Mr. McNall on behalf of the défendant objects to the question as 
leading. The court overruled the objection to whieh action and rule of the 
court the défendant at the thne duly excepted and still excepts.) A. It certalnly 
was." 

This course of examination, of so willing a witness as the record 
shows this one to be, was most vicious. He wtis first led, in a way, 
not only to indicate to him the answer sought for, but, when re- 
strained to state what the conversation in fact was, counsel was per- 
mitted to ask him directly whether anything was said about making 
an assignment, and receiving a direct answer, not only that the wit- 
ness did not remember, but "I don't think there was," he was then 
indulged to ask witness if the assignment was with his consent, and 
the witness was permitted to answer, "It certainly was." Such an- 
swer was not only a usurpation by the witness of the province of 
the jury, as being a mère conclusion, but left it uncertain whether 
this consent was given before or after the exécution of the deed of 
assignment, or even as to how this consent was expressed. The fact 
of consent was to be found by the jury alone from what transpired 
between the Engles before the departure of J. H. Engle for Ham- 
burg. This consent could not rest alone in the mind of J. E. Engle, 
but, if found by the jury to hâve been given, it must be on évidence 
showing that John R. Engle, by words expressed prior to the 17th 
day of July, authorized J. H. Engle to make an assignment of the 
partnership assets. And the court should, by proper instruction, ad- 
vise the jury as to how such consent should bave been given, as 
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applied to the, facts of the case. ; It is true that the groundof ob- 
jection assigned by counsel tq tbe last qxiestion was not tecbnically 
exact, as the question called for a mère conclusion of the witness. 
But taken , in connection witb ail tbat immediately preceded, the 
vice m the mode of examination was sufficiently noted as leasing. 
1 Greenl. Ev. § 434, under the head of "Leading Questions not Per- 
missiblei" enumerates questions which suggest to the witness the 
answer desired; questions which, admit of an answer by a simple 
négative or afiarmative, and that witnesses, except in speciûed cases, 
should be examined only as to matters of fact, whether they consist 
of words or actions, and also that the rule inhibits inferences or con- 
clusions which may be drawa from facts, as they belong ordtuarily 
to the jury alone. This witness was, in effect, coerced into saying 
.that he consented to the assignment, when, had he testified directly 
that in the conversation between him and his father the matter of 
an assignment was discussed, he would hâve exposed himself to a 
prosecution for perjury. On cross-examination, the following oc- 
curred: 

"Q. Now, what dld your father say to you on the 15th— Saturday— nîght, and 
what dld you say to hlm coneerning your business relations? A. He said that 
we must get some money to meet our obligations, and that I should see Mr. 
Parlcer when he returhed Monday, and that he would go to Hamburg, and if 
I could not get It he would try and gët the money at Hamburg, lowa. Q. Was 
that ail that was said? A. That was the sum and substance of It. Q. Noth- 
ing further was said? ■ A. I don't remember anything. Q. You bave now 
detailed the enttre conversation, or thé substance of It, that you and your father 
had on the night of the 15th? A. That is ail I remember." 

Not only this, but in a former déposition given by this witness in 
this case, he not only detailed ail the conversation that occurred be- 
tween hïm and his father on the eve of the latter's departure for 
lowa, in which no référence was made to the subject of an assign- 
ment, but to the direct question, "Theré was nothing said at this 
time about his making an assignment^ was there?" he answered, 
"No, sir." More than this, the entire conduct and déclarations of 
this witness up to the 18th of July demonstrate absolutely that the 
idea of an assignment had never occurred to him, until advised that 
day by telegram from his father. It is also apparent that J. H. En- 
gle himself was, by a like vicious leading examination, made to state 
that the term "assignment" was employed between him and his son in 
the conversiâtion in question. Time and again, and especially on cross- 
examination, he detailed what he deemed the entire conversation be- 
tween them, which did not include a word about ari assignment, 
and, but for being prodded by counsel in leading questions, the need- 
ed answer might not hâve been obtained. Other assignments of er- 
ror need not be discussed, in view of the conclusion of law affecting 
the merits of this case reached herein. It results that the judgment 
of the circuit court is > reversed, and the cause is remanded, with 
directions to grant a new trial and for further proceedings in con- 
formity with this opinion. 
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JOHNSON et al. v. STAENGLBN et al. 

(Circuit Court o£ Appeala, Fifth Circuit February 8, 1898.) 

No. 531. 

1. CONTBACT — ValIDITT — CONSIDERATION. 

An agreement containing rules whlch are to govern In the sale and ship- 
ment of eotton from one of the parties to the other is not Invalid because 
it neither binds one party to ship nor the other to receive eotton, but Is 
bindlng so far as sales and shipments are made. 
a. Pleading— Amendment — New Cause dp Action. 

Where a pétition was based on a written contract alleged to bave been 
made between plaintiffs and défendants, an amended pétition alleging the 
same contract to bave been entered into between defedants and one mem- 
ber of plalntltt flrm, and afterwards assumed by plaintifCs with défendants' 
consent, does not state a new cause of action^ the breach relied on bdng the 
same. 

8. Contract — Action for Breach — Condition Précèdent. 

Where défendants sold and shipped plaintiffs certain eotton under a guar- 
anty of weight and grades, contractiug to promptly adjust any différences 
In those respects shown by inspection in IJvèrpool, plaintiffs are not reqnired 
to prove payment of losses arising therefrom laefpre being entitled to recover 
for a breach of the contract 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

This was an action by Staenglen & Muller against S. J. T, Johnson 
& Co. to recover for a deficiency in the weights and grades of certain 
eotton bought of défendants under a written contract. There was 
judgment for plaintiffs, and défendants hring error. 

R. S. Neblett, for plaintiffs in error. 

John W. Thompson, for défendants in error, 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. It appears from the record in this case 
that on May 10, 1888, Staenglen & Muller brought suit against S. J. T. 
Johnson & Co., in the circuit court of the United States for the North- 
ern district of Texas, at Dallas. In the original pétition, plaintiffs set 
out the foUowing writing: 

"S. J. T. Johnson & Company, Corsicana, Texas— Dear Sirs: I beg to hand 
you herewith certain mies whlch you will observe in shipping eotton to me. 
I shall understand any offers you may malte me as made on the terms inoluded 
In the foilowing rules, and you will please understand ail orders 1 may setid 
you as subject to the same terms, viz.: 

"(1) Ail shipments are to be classed in perfectly even running lots Of 50 and 
100 baies. 

"(2) Each lot must hâve a separate and distinct shipping mark. 

"(3) Every baie is tel be Countermarkad 'Staenglen.' 

"(4) Bvery baie ihust be sampled on its lower side, and samples must be sent 
tome promptly by express. 

"(5) With each invoice I mu«t receive a separate note of weight for each mark 
signed by us (there being no sworn weighers hère). 

"(6) Reimbursement is always at sight on me with bill of lading attftched. 
' "(7) When I limit cents f. o. b., it is undérStood that you draw on me with 
the- ship's bill of ladingattachedi 
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"(S) When I llmlt cents, cost, and frelght, it Is understood that you draw on 
me with through bill of ladîng attached. 

"(9) Marine insurance is covered by me, and Includes ail risks from the time 
the sMpment is put on the cotton at the point to which my oïder was sent. 

"(10) AU bills of lading are to be talien out in my name, and made to the 
order of the bank through whom your draft on me is negotiated, and indorsed 
at the bank. 

"(11) Ail orders and offers between us are understood for Liverpool classifica- 
tion, which you agrée to guaranty. Any allowance made in the customary way 
by Liverpool arbitration you agrée to settle promptly. 

"(12) You gnaranty loss in weight not to exceed 7 per cent., taking the net 
weight in Europe agalnst the gross weight Invoieed by you, and you agrée to 
settle promptly. 

"(13) The weight chargea by you to me must not include more than six bands 
to the baie. 

"(14) If nothhig else Is stipulated, prompt shipment Is understood; i. e. Invoice 
must be sent within flve days of exécution of order. 

"(15) When I glve an order for the Cotton Company, please substitute under S 
'Ootton Company,' and under 10 take out biU of lading in the name of Cotton 
Co. Ail other conditions remain as above. 

"By your attention to the above, you will oblige, 

"Yours truly, Staenglen & MuUer. 

"We hereby agrée to conform to the above. 

"[Signed] S. J, T. Johnson & Co. 

"Corsicana, Texas, Noveinber 13th." 

After setting out this paper, the plaintiffs allège that during the cot- 
ton season of 1886-87 they purchased from the défendants large and 
différent lots of cotton, which were sold by the plaintiffs at différent 
European points upon the weights and classifications on which défend- 
ants sold to them, and that at such European points, when the cotton 
was exposed to inspection by the purchaSers, it lost in grade, weights, 
and quality. Plaintiffs further allège that, by reason of such loss in 
grade, weights, and quality, they sustàined loss of large amounts of 
money which they paid to parties in Europe to whom they had sold. 
Plaintiffs' pétition then proceeds to set out the grounds upon which 
they seek to hold the défendants liable to them for such loss, relying 
upon the agreement above set out, written bv them, and assented to 
by the défendants, as containing the grounds for such liability. On 
May 22, 1891, plaintiffs flled their flrst amended original pétition, 
in which they set out in détail the particular lots of cotton on wliich this 
loss occurred, identifying the same, and.showing the exact amount of 
loss in grade, and also in weight and quality ; showing, also, the arbitra- 
tion aUowance made in Liverpool. This amended pétition was accom- 
panied by six exhibits, in which thèse détails were given with what 
is claimed, and with what seems to be, great particularity and clear- 
ness. 

Défendants answered, setting up varions défenses, the only one of 
which material at this point is the following: 

"Défendants claim that the paper above set out. to which they assented on No- 
vember 13, 1886, was written to them by G. E. Staenglen, and not by Staenglen 
& Muller, and that the wrlting as set out In plaintiffs' pétition was not the 
writing to which défendants had assented, and was not the agreement as to 
weights, settlements, etc., between the parties." 

The case came on for trial on June 6, 1892. It being made to 
appear that the contract was originally signed "G-. E. Staenglen,'" 
and not "Staenglen & Muller," plaintiffs took a nonsuit, and were after 
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wards allowed by the court to reinstate their case. Upon the reiti- 
statement of the case, plaintiffs filed their second amended original 
pétition, in which they alleged that the contract dated November 13, 
1886, was executed by G. E. Staenglen, and not Staenglen & MuUer. 
They alleged that the contract was drawn on a blank prepared for 
contracta to be made between G. E. Staenglen and persons from whom 
he expected to buy cotton; that thereafter G. E. Staenglen and C. 
MuUer became partners; and that the said blank was stamped with 
the flrm name over the name of "G. E. Staenglen," at the top of the 
blank and also in the signature. They then set ont the same cause 
of action as set out in their former pleading. Afterwards, on May 15, 
1893, plaintiffs flled their third amended pétition, in which they again 
set out the foregoing contract, in the same words and figures that it 
had before been pleaded. except they alleged that the said contract 
was made between Staenglen, for the benefit of Staenglen & MuUer, 
and S. J. T. Johnson & Co., and that it was signed "Gr. E. Staenglen," 
instead of "Staenglen & MuUer." They further alleged that for a long 
time prier to November, 1886, G. E. Staenglen had been engagea in 
the business of buying cotton, and that, on or about November Ist, Gr. E. 
Staenglen and C. MuUer entered into a partnership under the flrm name 
of Staenglen & Muller, for the purpose of carrying on a business similar 
to that in which Staenglen had been engaged; that the formation of 
the flrm was not prominéntly announced, nor any business done in 
said flrm name untU about November 15, 1886; that from the forma- 
tion of said flrm up to about November 15, 1886, ail the contracts made 
by said flrm were made in the name of Staenglen, and that among the 
contracts so made was the one with Johnson & Co. ; that on or about 
November 15, 1886, Staenglen & MuUer issued a circular bearing date 
of November Ist, in which they announced the formation of the part- 
nership, that the flrm had succeeded to the business of G. E. Staenglen, 
and that Staenglen & MuUer had assumed and would carry out ail con- 
tracts made by Staenglen pertaining to the cotton business. They 
alleged that a copy of this circular was sent to ail persons having con- 
tracts with Staenglen, among them S. J. T. Johnson & Co., which 
circular Johnson & Co. received about the 18th day of November, 
1886, and agreed to the terms thereof. Plaintiffs further alleged sub- 
stantiaUy that, after this, ail business that was done was between John- 
son & Co. and Staenglen & MuUer; that goods were invoiced to Staeng- 
len & MuUer, and drafts drawn on Staenglen & MuUer, said drafts 
being paid by that flrm. It is further aUeged that some one, without 
the knowledge of Staenglen or MuUer, had, with a stamp used in the 
office, stamped the name of "Staenglen & Muller" over the name of 
"G. E. Staenglen." Défendants then flled additional answers, in which 
they invoked the statute of limitation, and also called in question the 
sufficiency of plaintiffs' aUegations in référence to the altération of 
the contract, and also flled a plea of non est factum. The case came 
on for trial again in January, 1896, when ail the exceptions to the plain- 
tiffs' third amended original pétition were presented and overruled. 
The case then proceeded to trial, and resulted in a verdict in favor of 
the plaintiffs for $10,524.97. The original and amended motions for 
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new tri^ were presented and overruled in March, 1896. Défendants' 
bill of exceptions was allowed in May, 1896, and their assignments of 
error flled in June thereafter. 

WitLout considering in détail ail the exceptions and assignments of 
errer in this case, we will consider snch as seem to be controUing. It 
is urged by the plaintiffs in error tbat the contract pf November, 1886, 
containing rules which were to govem as between the parties thereto 
in the purchase, shipment, and sale pf cotton, is unilatéral, in that 
Johnson & Co. were bound by it, and the other party or parties to it 
were not so bound. It is said that there is no provision in this instru- 
ment by which Johnson & Co. could compel either Staenglen or Staeng- 
len & Muller to receive any number pf baies of. cotton; nor is there 
any provision that the agreement should continue for any length pf 
time. If this be true, it applies to both partie^. There is no provi- 
sion in the contract by which Staenglen & Muller could compel John- 
son & Co. to ship any number of baies of cotton, so far as, can be gath- 
ered from its tenus. Indeed, the writing seems to be rather a set 
of rules which are to govem the purchase, shipmefl.t,; and payment for 
cotton boijght in this country, and its sale, classification, etc., in Europe. 
We are satisfied that this objection to this agreement is potwell taken. 

It is further urged that this contract, having been originally made 
with Gr, E, Staenglen, could not, under the facts, be naade the basis 
for, or support, a suit in favor pf Staenglen & Muller. There seems 
to be sufflcient évidence to show that Johnson & Co. knew that they 
were dealing with Staenglen & Muljer, and that Staenglen & Muller had 
«ucceeded tp the business of G. E. Staenglen. There were, of course, 
some rules to gpvern Johnson & Co. in their purchases and ship^ients 
to Staenglen & Muller, and such rules were necessarily those which had 
been agreed upon betwe^ Johnson & Co. and Staenglen. Indeed, it 
is shown by the record that a letter was writt^n in July, 1887, to 
Staenglen & Muller, by S. J. T. Johnson, in which Johnson stated: "We 
wUl abide by the contract between us of November 13th and subséquent 
conditions made in writing between us." We think the court held 
correctly that the effect of ail that transpired between the parties was 
sufacient to make the agreement of November, 1886, after Johnson & 
Co. had knowledge of the succession of Staenglen & Muller to the busi- 
ness of G. E. Staenglen. an agreement between Johnson & Co. and 
that firm, and pf the same force and effect between the firms as it had 
as between Johnson & Co. and Staenglen individually. 

It is further insisted that the cause of action set ,pp in défendants' 
second amended original pétition, after plaintiff had taken a npnsuit 
and the case had been peinstated, was barred by the' statute pf limita- 
tion. The cause of the action was the same as set ont in the pleadings 
after the reinstatement of ttie case as; had been made by the pleadings 
prior to the^nonsuit. The; cause of the action was the losg sustained 
by the plaintiff s in weight, gi-ade, and quality d cotton as classifled 
and allowéd in, Europe, and the agreement of November, 1886, was 
set out as the. basis or foundation fpi^ therfilaim of Johnson & Co.'s lia- 
bility for this loss. If the court below ruled correctly— and we hold 
that it did'^in allowing the contract ^to go in évidence as pne which, 
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ùnder the facts, pleadings,' and évidence, could be set up by Staenglen 
& Muller as effective and binding between Staenglen & MuUer and 
Jôbnson & Oo., then there was no such différence betvceen the case 
before and after the nonsuit as wonld make the latter a new cause of 
action. Staenglen & Muller were the plaintifls in the case as made 
in both instances, and Johnson & Co. were the défendants, the only 
différence in the two cases being that in the ûrst instance the agree- 
ment was declared on as one that hàd been made originally between 
Johnson & Co. and Staenglen & Muller, and in the reinstated case as 
one made originally between Johnson & Co. and G-. E. Staenglen, and 
assumed by Staenglen & Muller with the assent and approval of John- 
son & Co. We therefore find no error in the refusai of the court be- 
low to sustain the plea of the statute of limitations. 

By sections 11 and 12 of the contract of November, 1886, it was pro- 
vided as follows: 

"(11) AU orders and offers between us are understbod for Liverpool classifica- 
tion, whlch you agrée to guaranty. Any allowance made in the customary way 
by Liverpool arbitration you agrée to settle promptly. 

"(12) îou guaranty loss In welght not to exceed 7 per cent., taking the net 
weight In Europe against the gross welght Involced by you, and you agrée to set- 
tle promptly." 

Plaintiffs in error contend that the évidence on which the verdict 
against them was rendered was not such as should bave been admitted, 
on the ground that it was not the best évidence. An examination of 
the record, so far as it throws light on the question, does not sustain 
this contention. In addition to this, it was claimed that there was a 
conflict between the testimbny of the plaintiffs' witnesses Brown and 
Welton,the former testifying to what constituted "gross landed weight" 
of cotton, and the latter testifying to what constituted "net weight." 
We are of the opinion that it would bave been error for the court to 
hâve given the instruction requested by the défendants, even if there 
had been a conflict between the two witnesses, but it is not at ail 
clear that there was any such conflict; neither do we think that the 
court erred in refusing to rule out this testimony on the ground that 
it was not the best évidence. So far as we can gather from an exam- 
ination of the record, the testimony objected to was that of men tes- 
tifying of their own knowledge to weights and classifications, facts 
and figures coming under their owa observation and of their own 
knowledge. 

It is also urged that the plaintiffs should hâve shown that they had 
paid the loss before they could recover it from the défendants. We 
do not see the force of this position. Staenglen & Muller had paid 
Johnson & Co. according to Johnson & Co.'s weights and classifications, 
as shown by their invoices, and then had sustained certain losses, in 
addition to the allowances provided for in their agreement, on the sale 
of cotton in Europe. So that we do not see clearly how the question 
of payment of thèse losses is in the case, but in any view of the mat- 
ter, as we understand the theory on which the case proceeds, Staenglen 
& Muller had paid to Johnson & Co., for cotton bought and shipped by 
the latter for the former, certain amounts in exeess of the correct 
amounts which should hâve been paid for under the terms of their 
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agreement; and as to this, by articles 11 and 12 of the agreement, they 
undertook to reimburse the plaintiffs, and for that the suit proceeds. 

For the reasons given, we are satisfied with the judgment of the 
court below, and the same is afflrmed. 



GEORGE V. CLARK et aL 

(Circuit Court of Appeals, Eighth Circuit. February 21, 1898.) 

No. 971. 

1. Uabtbb and Servant— Riskb of Bmplotment. 

A risk whlcU tlie master has created by dolng or pérmlttlng something to 
be done which ought not to hâve been done, or by omitting some précaution 
whlcli, in the exercise of ordinary care, ought to hîive been talien, cannot be 
regarded as one of the ordinary rislss of any employment. 

8. Death bt Wkokgful Act— Conflicting Evidence— Submission to Jury. 
In an action to recover damages for the death of plainaifs Intestate it 
appeared that he was employed by défendants as a swltchman, and that, while 
attemptlng, at night, to couple certain cars, his head was crushed by one 
of a load of téléphone pôles whicb projected further than the others over the 
end of one of the cars. HeM, on a review of the facts, that, as it could 
not be said that there was no évidence tending to show that défendants f ailed 
t» exercise ordinary care, the plaintifC was entitled to hâve the question sub- 
mitted to thé jury. 

8. Same- CoNTRrBCTORT Négligence. 

The deceased had only had a brlef expérience as swltchman, had only been 
close to the cars for a moment, and the night was very darlc and cloudy. 
Belâ, that the question of hls knowledge of the danger, or his négligence in 
not discovering it, should hâve been submitted to the Jury. 

In Error to the Circuit Court of the United States for the District 
of Utah, 

James H. MacMillan (Charles C. Richards and Arthur E. Pratt, on 
the brief), for plaintiff in error. 
P. L. Williams, for défendants in error. 

Before SANBOEN and THAYEE, Circuit Judges, and PHILIPS, 
District Judge, 

THAYEE, Circuit Judge. This is a writ ,of error to set aside a 
verdict which was returned in obédience to a peremptory instruction 
by the trial court, and the sole question presented by the record is 
whether such instruction was right. The suit was brought by Mary 
George, the plaintiff in error, against the receivers of the Union 
Pacific Railway Company, the défendants in error, on account of 
the death of her son, Frederick J. George, who was killed in a rail- 
road yard in the city of Sait Lake, Utah, on August 21, 1896, while 
he was in the employ of said receivers in the capacity of a night switch- 
man. There was évidence before the jury which tended to establish 
the following facts: Shortly before the accident occurred, a freight 
train, which was being operated for the receivers, puUed into their 
railroad yard at Sait Lake City. Two coal cars in this train were 
loaded with large-sized téléphone pôles. The pôles on one of thèse 
cars overlapped it from 15 to 18 inches. One of the pôles in the 
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second tier from the bottom of the load, — ^being the one which caused 
the accident, — projected beyond the otter pôles from flte to six inches, 
and perhaps further, leaving yevj little space between the end of 
the pôle and any box car to which the coal car might be attached. 
After the train arrived, it became necessary tO uncouple the two coal 
cars, and switch them for some distance to another track, called the 
"scale track," and there couple them to a box car standing on that 
track. With this purpose in view, the yard foreman and the deceased 
went to the track on which the freight train was standing, each hav- 
ing a lantern, it being about midnight. As the foreman uncoupled 
one of the coal cars from the next adjoining car, the deceased stooped 
down, and blocked the wheels of that car, there being a slight grade, 
so as to preyent the other cars in the train from moving when the 
coal cars were moved. Then, by direction of the foreman, the de- 
ceased walked some distance to the scale track, to couple the coal 
cars to a box car on that track when the former were backed in for 
that purpose. While he was in the act of making the coupling, he 
was caught between the box car and the end of the projecting pôle 
above mentioned, and instantly killed, his head being crushed. There 
was a conflict of évidence as to whether one standing as the deceased 
did by the scale track, waiting for the coal cars to approach so that 
he conld make the coupling, would be able to see that the pôles pro- 
jected beyond the end of the approaching coal car, or how far they 
so projected. The deceased was not warned by the foreman that the 
pôles projected beyond the end of the coal car when he was directed 
to walk across to the scale track, and make the coupling, and he had 
no knowledge of such projection, or the extent thereof, except such 
as he may hâve gained when he stooped to block the wheels of the 
adjoining car when the coal cars were uncoupled, or such as he may 
hâve gained when they were backed in on the scale track. The 
night was very dark and cloudy. The deceased was 25 years old. 
He had worked on railroads for several years in the capacity of an 
engine wiper and flreman, and for less than a year as an engineer. 
He had worked for the receivers from four to six weeks prior to the 
accident, most of the time as a hostler's helper. He had only been 
employed five shifts as a switchman, up to the time when he was 
killed; that being the extent of his expérience in that line of dutv. 

We think that this case should hâve been submitted to the jury. 
It is obvions that the coal cars were loaded in a manner which greatly 
enhanced the risks that a brakeman or switchman would ordinarily 
incur in coupling them to other cars; and whether the défendants 
below were guilty of négligence in permitting them to be thus loaded 
and placed in a train in such manner as would probably render it 
necessary to detach them from the train and couple them to other 
cars while they were in transit to their destination was a question 
for the jury; and, in the event that this issue had been submitted 
to the jury, and the jury had found that the défendants were guilty 
of a want of ordinary care in permitting cars thus loaded to be placed 
in one of their trains, there would be no ground for the contention, 
now made, that the death of the deceased was due to one of the 
ordinary risks of the employment. A risk which the master bas 
85 F.— S9 
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created by doing or permitting something to be donfe wMch otight not 
to hâve been doue, or by omitting some précaution whick, in tbe 
exercise of ordinary care ought to hâve been takén, cannot be re- 
garded as one of the ordinaiy risks of any employment. In view 
of the manner i» wMch the coal cars were loaded, it cannot be suc- 
cessfully claimed thàt there was no évidence tending, to show that 
the defendaJûts failed to exercise ordinary care. Therefore the plain- 
tifE was entitled to hâve that issue submitted to the jury. The fol- 
io wing authorities are directly in point, and afiford ample support for 
this conclusion: Kailroad Co. v. Everett, 152 U. S. 107, 14 Sup. Ct. 
474; Railroad Co. v. Wells, 56 Kan. 222, 42 Pac. 699; Corbin v. 
Railway C!o;-(Minn.) 66 N. W. 271. 

It is ùrged, however, that the manner in which the coal cars were 
loaded witii téléphone pôles extending some distance beyond the deck 
of the cars was either known to the deceased prior to the accident, 
or, in the exercise of ordinary care on his part, ought to hâve been 
known. Upon this assumption it is argued that the deceased, know- 
ing the risk that he would incur in making the coupling to the box 
car, vbluntarily assumed it, or that he was guilty of contributory nég- 
ligence if he failed to notice how the cars were loaded, and attempted 
to make the eoupling in ignorance of the risk that he would thereby 
incur. We cannot, however, assent to the view that the trial judge 
had the right to détermine that the deceased either knew the man- 
ner in which the cars were loaded or was guilty of culpable négli- 
gence in not Imowing that the pôles projected beyond the deck of 
the car, and to what extent. The cars arrived in the yard at Sait 
Lake City after dark and shortly prior to the accident. The deceased 
had not been in close proximity to them but a brief moment while 
the foreman uncoupled them, and during that opération he was en- 
gagea in blocking the wheels of the adjoining car. There was a 
différence of opinion as to whether he could see accurately how the 
cars were loaded, and what danger he would incur in making the 
coupling as they were backed down the scale track towards the box 
cars. Besides, the deceased had only had a lîmited expérience as 
a switchman in coupling cars, and, even if he did observe that the 
pôles extended beyOnd the deck of the car, he might easily bave been 
deceived as to the extent of sach projection; and, as thé night was 
very dark and cloudy, he was very likely ignorant of the fact that 
the pôle which caused his death extended beyond the rest. Thèse 
were circumstances for the considération of the jury, from which they 
were entitled to draw such inferences as they deemed proper, and 
we are unable to hold, as we must if the verdict is sustained (Rail- 
way Co. V. Ives, 144 U. S. 408, 12 8up. Ct. 679), that ail reasonable 
men would necessarily hâve concluded either that the deceased knew 
how far the pôles prçjected beyond the deck of the car, and volun- 
tarily assumed the risk of injury, or that he exhibited a want of ordi- 
nary care and prudence in not discovering how far they projected. 
In accordance with thèse views, the judgment must be reversed, and 
the cause remanded for a new trial. It is so ordered. 
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PLANT INV. CO. V. COOK. 

(Circuit Court of Appeala, Fifth Circuit February 15, 1898.) 

No. 609. 

Négligence ts Carb of Whahf— Usb bt Passbngebs— Contbibutort Nég- 
ligence. 

Plaintiff was Injured by falUng whUe descending a slippery incline at 
defendant's wharf or dock. For the accommodation and safety of passen- 
gers, this incline was provided with a rough gang plank, and also with a row 
of cleats, reaching from the top down to the boat, which plaintif! intended 
to board. Plaintiff noticed thèse arrangements, but chose to walk between 
them, whOTe she testlfied It looked slippery and dangerous. Eeld contributory 
négligence. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

S. M. Sparkman and T. B. Sparkman, for plaintiff in error. 
Thomas M. Shackelford and N. B. K. Pettingill, for défendant in 
error. 

Before PARDEE and McCOEMICK, Qrcuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge. The following statement of the case 
by plaintiff in error is correct: The défendant in error, a citizen of 
the state of Hlinois, sued the plaintiff in error, a corporation existing 
under the laws of the state of Connecticut, claiming damages to the 
amount of |15,000 for personal injuries reçeited while passing over 
plaintifl's wharf at Port Tampa, Fia., in going from the cars to the 
boat, at half past 7 o'cloek on the moming of the 26th of February, 
1891. In the flrst count of her déclaration she alleged, substantially, 
that the Plant Investment Company was in full and unrestricted pos- 
session and control of certain wharves within the county of Hillsboro 
and state of Florida, known as the "Port Tampa Docks," and kept 
the same open for use of passengers and the traveling public to and 
from the steamers of the Plant Steamship Line, one of the said steam- 
ers being known as the "Kissimmee," and being a common carrier of 
passengers between Port Tampa docks and the town of St. Petersburg, 
also in the county of Hillsboro; that on or about the 26th day of 
February, 1891, the plaintiff, while in the act of walking along the 
said Port Tampa dock, at or near the landing place or slip used by 
the said steamer Kissimmee, for the purpose of boarding said steamer, 
slipped and feU by reason of the présence of cotton-seed meal, which 
the défendant corporation had negligently allowed to accumulate on 
said slip and to become saturated with water ; that she f ell heavily on 
her side, dislocating and otherwise injuring her left ankle, se that 
for many weeks she was unable to walk or attend to her business; 
that she suffered great pain, prostration of health, and incurred large 
expense in nurses and médical attendance ; that she had not then recov- 
ered, and would always be lame and incapacitated to care for and 
support herself by reason of said injury. The second count was 
in ail respects like the first, except that the plaintiff alleged that the 



612 85 FEDERAL REPORtER.- 

injury was caused by some slippery substance, witbout specifying the 
kind, which. the défendant corporation bad allowed to accumulate on 
said dock. Afterwards défendant below interposed tbreé pleas to 
said déclaration, as foUows: First, that défendant was not guilty; 
second, that the injury was not caused by the négligence of the de- 
fendant, but by that of the plaintiff; third, that the injury of the 
plaintiff was caused by the contributory négligence of the plaintiff. 
On thèse pleas issue was joined, and the case came on for trial at 
the February term of the United States court for the Southern district 
of Florida, on the 18th day of said month, A. D. 1893, which resulted 
in a verdict for the plaintiff in the sum of |9,500. The case was then 
brought to this court on writ of error, reversed, and remanded for an- 
other trial in the court below on the 19th day of September, 1896. The 
cause then coming on for a new trial on said mandate from this 
court on the 18th day of March, A. D. 1897, a verdict was thereupon 
rendered for the plaintiff below for the sum of $2,500. 

The record contains 43 assignments of error, but, in the view the 
court takes of the case, it is only necessary to consider the thirtieth, 
which is as follows: "The defendant's attorneys request the court to in- 
struct the jury to find a verdict for the défendant," — which the court 
refused, and to which the défendant below excepts and assigns as error. 
Under the second and third pleas, raising the question of négligence 
of the plaintiff below, we think the request embodied in the thirtieth 
assignment of error should hâve been given. While on the flrst trial 
the plaintiff below testified as follows: "Just before I got to the gang 
plank my foot turned, and I f ell heavily," — on the second trial she testi- 
fied, "On my way to the steamer I sUpped and fell, and my slipping 
was the cause of my falling." Whatever may bave been the cause of 
this material change in the statement of the plaintiff below, it has 
simplifled the question raised by the defendant's second and third pleas. 
It is fully established by ail the testimony in the case that the "slip" 
over which the défendant in error was walking when injured was pro- 
vided with arrangements to prevent slipping. A long gang plank, with 
rough surface, for the safety and accommodation of passengers, reached 
from the top of the incline almost to the plank tjiat connected it with 
the boat, and, while there were one or two witnesses who testified they 
did not see the row of cleats leading from the top of the incline down 
to the boat, yet other witnesses for the plaintiff below did see them, 
and it was established that such a row of cleats existed. Both of 
thèse contrivances were upon the wharf of the plaintiff in error, some 
few feet apart, and it needed no spécial direction to inform the passen- 
gers that they were the safer and better ways down the incline, when 
the other part of it looked dark and slippery. The plaintiff below testi- 
fied as follows: "I observed that the dock was wet, and looked slip- 
pery. My mother also warned me of it, and said that we should be 
careful, that it looked wet and slippery; and I should say it was slip- 
pery and dangerous." And notwithstanding this she deliberately 
chose the place between the gang plank and cleats, that looked wet 
and slippery, and was dangerous, against the advice of her mother, in- 
stead of walking upon either of the two places provided for the safety 
and security of passengers. Unquestionably thèse facts established by 
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the évidence of plaintiff below convict her of négligence. We may 
properly présume that, had she walked down the incline to the boat, 
either over the cleats, or on the large rough gang plank, she would not 
hâve slipped and fallen; but, instead of doing so, she disregarded both 
of thèse pro"^isions, dedining to avail herself of the protection placed 
there for her by the défendant below, and deliberately went upon the 
part of the dock which she and her mother both declared was slippery, 
and slipped and fell, and was injured. There can be no dispute about 
thèse facts, and there is no question but that they make a case of négli- 
gence against the plaintifï below that prevents recovery. 

It is certainly well established, and should be thoroughly understood, 
that passengers cannot willfully disregard the measures provided by 
transportation companies for their protection and safety, and deliber- 
ately go between and past them, onto slippery and dangerous places, 
and thus cause their injury, and then recover damages. If this were 
possible, it would be difflcult to conceive of a condition where the Com- 
pany would not be liable for accident under any circumstances, regard- 
less of the amount of care they might take. There was a mère scintilla of 
évidence as to the présence of the cotton-seed meal on the wharf, but 
there was no évidence of any on the large gang plank, or on that part 
of it occupied by the cleats; but, in view of the established négligence 
of the plaintiff below, this and other questions raised are not discussed. 
The judgment of the circuit court is reversed, with instructions to 
grant a new triaL 



UNITED STATES V. LANGSTON. 

(Carcuît C!ourt of Appeals, Fifth Circuit. Febraary 1, 1898.) 

No. 493. 

ExTKA Pat op Lettkr Cabriees— Timb Actualiy Empi^oted. 

Under Act May 24, 1888, which provides that letter carriers employed 
more than eight hours par day shall be paid extra therefor, a carrier is not 
entltled to extra pay for the short intervais, or "swings," tietween his trips, 
when not actually employed in worli, and not required to remain in or about 
the post office. 

In Error to the District Court of the United States for the Southern 
Division of the Northern District of Alabama. 

Charles J. Langston, the défendant in error, was a letter carrier of 
the United States at the post office in Anniston, Ala., and brought suit 
in the district court of the United States for the Northern district of 
that State for extra or additionaJ compensation for certain time in which 
he was employed in excess of eight hours per day. The United States 
denied the allégations in plaintilï's pétition, and on December 16, 1896, 
the said court filed the foUowing lîndings: "The case of James B. 
Hivers, another letter carrier, having been submitted and tried at the 
same time." The flndings cover both cases, but the United States haa 
taken appeal in but one. 

Finding of Facts. 

(1) The claimant Charles J. Langston was, from the Ist day of Oetober in 
the year of 1890 to the 3d day of January in the year of 1893, a lotter carrier 
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In the post office at the clty of Annlgtx)n, In the state of Alabama, of the class 
entltled t» a salary of $600 a year to the 30th day of October in the year of 1891. 
and $850 a year thereafter, but made no sufflclent proof of overtime from Octo- 
ber 1, 1890, to October 1, 1891. 

(2) The clalmant James B. Elvers was, from the 4th day of January in the 
year of 1893 to the 30th day of Aprll In the yçar of 1893, a letter carrier in the 
post office of the sald city of Anniston, in the state of Alabama, of the class en- 
titled to a salary of $600 a year. 

(3) As such carriers, said Langston and Rivers were from tlme to time em- 
ployed in exeess of elght hours per day in the performance of thelr dtities. The 
excess over such eight hours occupled In the delivery of mail matter and the 
service Incident thereto, calculated at the rate of 20% cents an hour during 
their respective terms of service at $600 a year, and 290/24 cents an hour while 
at $850 a year, would amount to $99.22 for the sald Langston from October 1, 
1891, to January 3, 1893, and $6.60 for said Bivers. ïhis time was duly re- 
corded on the time record of the office. 

(4) In addition to the time served and recprded, as stated in the preceding 
flnding, there were also certain intervais, or "swings," between thelr trips, 
during whlch they were not actively employed, or required by any express order 
of the postmaster to remain In or about the office. Such intervais, however, did 
not exceed one-half hour each in length, and were too short to be used for thelr 
Personal beneflt. They invariably remained In thelr uniforms during such In- 
tervais, and generaUy in the office. 

Conclusion of Law. 

If they are entltled to be paid for the time occupied in thèse intervals, as set 
forth In the last preceding flnding, the amount due them for the same would be 
$136.50 In the case of clalmant Charles J. Langston, and $20.62 in the case of 
clalmant James B. Eivèrs. Charles J. Langston, $235.72; James B. Rivers, 
§27.22. 

Juûgment of the Court. 

At a term thereof, held at Birmingham, November 23, 1896, "thls cause hav- 
ing been submltted, after issue joined and testimony glven, and the counsel for 
the parties havlng been heard, and the proceedlngs considered, it Is thereupon, 
thls 19th day of December, 1896, by Alexander Boarman, Judge, and by au- 
thority of tlils court, adjudged, ordered, and decreed that the clalmant herein, 
James B. Rivers, hâve judgment for 2722/100 dollars ($27.22), the full amount 
claimed therein, against the défendant, the United States of America, and his 
costs ($8.80) elght 8o/i„o dollars; and that the claimant herein, Charles J. 
Langston, hâve judgment for two hundred and thirty-flve '^/loo ($235.72) dol- 
lars, of the amount dalmed therein, agahist the défendant, the United States of 
America, and hls costs, ($12.60) twelve '<>/ioo dollars." 

To thèse flndings the United States assign flve spécifications of 
errors. Thé last one, whlch more speciflcally than the othera raises the 
question submitted for the décision of this court, is as f oHows : 

"(5) The court erred in allowing the plalntlfC compensation for the Intervais 
between trips, designated as 'swings,' during which he was not actively em- 
ployed, or required by the orders of the postmaster to remain ia or about the of- 
fice." 

Geo. H. Gorman and J. Ward Gurley, for the United States. 
George A. King, for défendant in error. 

Before PAEDEE and McCORMÏCK, Circuit Judges, and SWAYNE, 
District Judge. 

SWAYNE, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In this case the court has great difScuIty in finding sufficient in the 
record to be able to hold the case and pass upon the questions discussed 
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in the briefs. It is évident, by flnding No. 4, and also the ânding 
erroneously termed "conclusion of law," that it was the purpose of tlie 
court below to give the défendant in error full compensation for the 
intervais known as short "sYt^ings," which do not exceed one-half hour 
in length; but there is nothing in the record to indicate the length of 
the "swings," nor the frequency with which they occur, nor the amount 
of extra time allowed therefor, and nothing by which the court can 
détermine whether the amount of $136.50, awarded to the claimant 
Charles J. Langston, is correct, or not; and, while we think this suffi- 
dent eri*or to reverse and remand, yet, in order to save further delay 
and expense, we hâve concluded to pass upon it as discussed in the 
briefs of the counsel submitted, The détermination of this question 
rests solely upon the construction of Act Cong. May 24, 1888 (1 
Supp. Kev. St. [2d Ed.] 587), which reads: 

"Be It enaeted," etc., "that hereaf ter elght hours shall constitute a day's work 
for letter carriers In the cltics or postal districts counected therewith, for which 
they shaU reeeive the same pay as Is now pald as for a day's work of a greater 
number of hours." 

"If any letter carrier is employed a greater number of hours per day than 
eight, he shall be pald extra for the same in proportion to the salary now flxed 
by law." 

It will be observed that the contention of the défendant in error 
rests solely upon the latter part of this act; that is, he must show to 
the court that he was employed a greater number of hours per day than 
eight before he shall be paid extra for service. The flrst part of the 
act merely prescribes that eight hours shall constitute a day's work for 
letter carriers, and its construction, so far as the intent of the legisla- 
tors is concemed, gathered from the history of the act, clearly shows 
that it was not their purpose to make this eight consécutive hours of 
employment; and if it had stopped hère, under previous décisions of 
the courts of the United States, it would be impossible for the claimant 
to recover anything extra for the additional hours of service. But 
the latter part of the act déclares that, "if a letter carrier is employed a 
greater number of hours per day than eight, he shall be paid extra." 
This necessarily implies, not only that he must establish the fact that 
he performed service during the extra time over eight hours, but as a 
basis for this claim of extra time he must establish the fact that he was 
actually employed eight hours in the performance of letter carrier's 
duty before the time for which extra pay is demanded can be said to be 
extra time. 

It is admitted by both counsel for plaintiff and défendant that the 
proper détermination of the issues in the case dépends upon the in- 
terprétation of the word "employed" as used in the act. On behalf 
of the défendant in error, it is contended that he is emijloyed when he 
is in uniform and voluntarily remains in or about the post office, though 
not actively employed, or required by any express order of the post- 
master to do so; and on the part of the plaintilï in error it is insisted 
that he is not so employed during such intervais, unless he is actively 
engaged at work as a letter carrier. This does not appear to be a nevv 
question, but has been settled by the suprême court of the United 
States in U. S. v. Post, 148 U. S. 124, 13 Sup. Ct. 567. In that case 
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the right of a letter carrier to recover, imder Act May 24, 1888, for extra 
service, was considered, and the term "employed" deâned by Justice 
Blatchford, speaking for the court, as follows: 

"This extra pay Is given to hlm by thé statute dlstlnetly for hls being em- 
ployed a greater number of hours per day than eigbt. The statute does not say 
how he must be employed, or of what such employment is to conslst. It is 
necessary only that he should be a letter carrier, and be employed in worlj that 
is not inconsistent with his gênerai business under bis employment as a letter 
carrier." 

This would seem to dispose of the contention of the défendant in 
error by holding that he was only employed, according to the language 
of the act, when he was lawfully employed "in work" not inconsistent 
with his gênerai business as a letter carrier. 

We are of opinion that the number of such claims, or the amount 
that may be involved in them, is of no assistance to the court in arriving 
at the proper interprétation of the language of the statute, any more 
than an extended discussion of the history of the eight-hour law, or 
the inscription on the tombstone of the man who first agitated the 
question; and we believe thèse matterS might properly hâve been omit- 
ted from briefs. 

It is undoubtedly the purpose of that act to provide that a letter car- 
rier shall not actually be employed in his duties more than eight hours 
per day without receiving extra compensation for the same. We are 
therefore clearly of the opinion that the défendant in error, during and 
for the short intervais, or "swings," between his trips, in which he was 
not actually employed, or required by any express order of the post- 
master to remain in or about the office, which intervais or "swings" did 
not exceed one-half hour in length, and were periods in which he was 
not actually employed according to the statute, is not entitled to extra 
pay, and that the allowance in the court below for the same was erro- 
neous. The court below aUows 1136.50 for such extra employment, 
and to that extent the judgment should be modifled. It is therefore 
ordered, adjudged, and decreed that the judgment of the district court 
in favor of Langston be reduced from $235.72 to |99.22, and the judg- 
ment, as so modifled, be, and the same is, afBrmed. 



STONB V. PBRKINS et al. 

(Circuit Court, E. D. Missouri. March 2, 1898.) 

1. Missouri Swamp Lands— Sales on Execution. 

Swamp lands, granted by congi'ess to Missouri, and by the state législa- 
ture to Stoddard county, are held in trust for the beneflt of the county pub- 
lic schools, and are not subjeet to sale on exécution to pay a gênerai judg- 
ment agalnst the county; and no tltle is acquired by such a sale. 

8. SaMB — CONVEYANCHS IN SBTTLEMENT OT' IlLEQAL ClAIMS — AUTHOHITT 0? 

County Court. 

In Missouri, the county courts are agents of the county to dispose of swamp 
school lands, but can only exercise the trust In strict accordance with the 
statutory scheme of disposition, which requires that such disposition shal^ 
be by sale at not less than $1.25 per acre. Hence, conveyances made for 
less than that priée, pursuant to a compromise and settlement effected by 
the court with purchasers claiming under an invalid sale on exécution against 
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the county, are themselves invalid, as belng an Indirect appropriation of the 
land to the payment of the judgment, and as being a bartering, instead of a 
sale. 

8. Ejbctmbnt— Equitable Titlb. 

In ejectment in the fédéral courts, plalntiff can get no support for his title 
because of alleged estoppel or récognition thereof by the défendant, but must 
stand or fall on his own légal tltle. 

John F, Greene and Geo. 0. Crâne, for plaintifE. 

Phillips & Walker and Lee & McKeighan, for défendants. 

ADAMS, District Judge. This is an action at law to recover the 
possession of certain real estate located in Stoddard county, Mo. 
PlaintifE and défendants each claim title under grants from Stod- 
dard county. The land in dispute is conceded to be swamp land, 
within the meaning of the acts of congress and the acts of the légis- 
lature of Missouri in relation to "swamp" or "overflowed" lands. 
PlaintifE claims title under a sale made on exécution issued on a gên- 
erai judgment for |1,136.80, against Stoddard county, by the circuit 
court of that county, in the year 1868. The judgment was rendered 
on March 31, 1868, in a cause in which Lewis M. Ringer was plain- 
tifE and Stoddard county défendant. The land was sold under exé- 
cution on September 16, 1868. Lewis M. Einger became the pur- 
chaser, and his title is now held, through mesne conveyances, by the 
plaintifE. Without referring specially to the several acts of congress 
granting this and other swamp lands to Missouri, or to the acts of 
the législature of Missouri granting the same to Stoddard county, I 
content myself with stating that it appears from such acts, — as con- 
strued by the suprême court of Missouri in the cases of State v. New 
Madrid Co., 51 Mo. 85; Sturgeon v. Hampton, 88 Mo. 203; Eailway 
Co. V. Hatton, 102 Mo. 45, 14 S. W. 763; and St. Louis, 0. G. & Ft. 
S. Ry. Co. V. Wayne Co., 125 Mo. 351, 28 S. W. 494,— that the land in 
question was held in trust by Stoddard county for the ultimate use 
and beneflt of the public schools of the county, and was not a part 
of the gênerai assets of the county of Stoddard, or subject to be sold 
on exécution to pay a gênerai judgment against the county. Under 
thèse authorities, the plaintifiE's remote grantor tacquired no title by 
virtue of the exécution sale, and the plaintiff has acquired none by 
the several mesne conveyances from such grantor to him. 

2. PlaintifE next claims title to the land in controversy by and 
through a conveyance made on the 28th day of April, 1869, by one 
Alferd Elzroth, acting as spécial commissioner for the county of 
Stoddard, to Lewis M. Ringer. At the time Ringer purchased the 
tract of land now in controversy at exécution sale, divers other per- 
sons purchased différent tracts of land offered for sale at the same 
time to satisfy the judgment of Ringer; so that there were sold 
on that occasion 107,000 acres of this swamp land to satisfy Ringer's 
judgment against the county. The several purchasers claimed title 
as a resuit of their purchases. It appears, however, that soon after 
thèse purchases were made the county court of Stoddard county 
was advised that the sales of this trust property to satisfy a gên- 
erai judgment were void, and employed W. G. Phelan and David 
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G. Hicka/attofnéyf àt law, tb bring siiits against the several pur- 
chasers to recover tiie land. A contract was entered into between 
the county and thèse attorneys, by the terms of which they were to 
receive 50,000 acres :of this land as their fee in the event of suc- 
cess. Before anything was done in the way of instituting suits un- 
der this contract, the county court m^t the several purchasers at 
the exécution sale, and compromised with them. This compromise 
also necessarily in,volted a compromise with the attorneys, who had 
this contract claim to 50,000 acres of the land. By the terms of the 
corn-promise the several purchasers agreed to pay to the county of 
Stoddàrd, in sunàs respectively corresponding to the lands which they 
had purchased, the aggregate amount of |13,500, in Stoddàrd county 
warrants, or in their promissory notés, secured by mortgages on real 
estate, bearîng 6 per cent, ihterest, and payable in one and two years 
thereafter. The attorneys, according to the terms of the compro- 
mise, were eàch to receive 10,000 acres of the land in satisfaction of 
tlieir rights under their contract of émployment. It appears that 
Alfepd Elzroth was appôinted by thè county court as à spécial com- 
missionér to màke, exécute, and delivér to the several purchasers at 
the exécution sale, and also to the two attorneys, Phelan and Hicks, 
conveyaûCes, or "letters patent," as they are called in the order of 
compromise, for their respective shares of the land. It further ap- 
pears thât Elfcroth made the deeds, in accordance with the terms of 
the compromise agreement, and, among them, made orie to Lewis M. 
Einger for his proportion of the land,' "which is now held through 
mèsne cdnveyances by the plaintifl. " 

The question now arises whether this deed, made by Commissioner 
Elzroth, convéying the land in question, as a resuit of the aforesaid 
compromise, to the plaintiff's remote griantor, Einger, constitutes a 
valid légal jritle to the land? In determining the effect to be given 
to this çommissioner's deed, it m,ust be borne in mind that the "coun- 
ty courts of Missouri arè nôt gênerai agents of the counties. * • » 
Their powers are limited and deâned by law. * » ♦ The statutes 
constitute their wari*aht of attorney. • • • Whenever they step 
outside of and beyond their statutory authority, their acts are void. 
* * * Persons dealing with such agents are bound to take notice 
of their powers and authority." Such are the conclusions reached, 
and the doctrine héld, in the following cases: Sturgeon v. Hamp- 
ton, supra;', Saline Co. v. Wilson, 61 Mo. 237; Wolcott v. Lawrence 
Co., 26 Mo. 275; State v. Bank of Missouri, 45 Mo. 538; Andrew 
Co. V. Craig, 32 Mo. 531. 

Section 3 of the act of March 27, 1868 (Sess. Acts Mo. 1868, p. 69), 
in force at the time this compromise was made, as construed by the 
suprême court ûf Missouri in EailwayCo. v. Hatton, 102 Mo. 45, 14 
S. W. 763, requires the sale of ail swamp lands to be for a sum not 
less than |1.25 per acre,' and prohibits the sale or transfer thereof for 
any other considération, except, possibly, for work done or to be donc 
in draining or reclaiming other swamp lands. The décisions of the 
suprême court of Missouri already quoted construe the statutes of 
the State, and establish rules of property, and to that extent are fol- 
lowed by the courts of the United States. Burgess v. Seligman, 107 
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U. s. 20, 2 Sup. et. 10; Bûcher v. Railroad Co., 125 U. S. 555, 584, 
8 Sup. et. 974, and cases cited. Accordingly, I must hold that the 
county of Stoddard held tlie swamp lands in controversy as trustée 
for its schools. The county court was its agent to exécute the trust, 
and to so exécute it only in strict accordance with the statutory 
scheme. Under this view of the law, it is clear to my mind that the 
county court exceeded itsauthority in making the compromise agree- 
ment in question, and that the deed made by the commissioner, El- 
zroth, to plaintifl's grantor, pursuant to such compromise, conveyed 
no title for the following reasons : (1) Because the compromise was 
based upon a récognition that Ringer had some right to the land, 
arising out of the exécution sale, and in the settlement with him, 
and the deed executed pursuant thereto, trust property belonging 
to the public schools was indirectly appropriated to the payment and 
satisfaction of a gênerai judgment against Stoddard county. (2) 
Because the compromise involved a settlement of a large demand, 
on the part of the attorneys above named, against Stoddard county, 
arising out of their said contract of employment with the county. 
(3) Because, by the terms and provisions of the compromise, the land 
was bartered; that is to say, was not sold for cash, or for work done 
or to be done in draining or reclaiming other swamp lands. (4) 
Because, treating the consida-ation received as the équivalent of cash 
to the amount of the alleged face value of the securities talcen (the 
same being $13,500, in the aggregate, for $107,000 acres of land sold), 
it amounts to only about 8 cents per acre, instead of |1.25, as re- 
quired by the act of March 27, 1868, supra, as construed by the su- 
prême court of Missouri, supra. (5) Because the compromise as 
made, taken as a whole, as above aûalyzed, can in no proper sensé 
be regarded as a sale and disposition of the swamp lands for the 
beneflt of the schools of the county, under and pursuant to the stat- 
utory authority conferred upon the county court. 

It cannot be contended that Ringer, plaintiff's remote grantor, or 
any of the intervening purchasers, are protected, as innocent pur- 
chasers, against the want of power in the county court, as ail per- 
sons dealing with the county courts of this state, or with any agent 
appointed by county courts, are bound to take notice of their powers 
and authority. Not only so, but the record of the proceedings of the 
county court of Stoddard county, in relation to the compromise, and 
conferring the power upon the commissioner, clearly set forth ail of 
the facts from which the want of power to make the conveyance fully 
appears. Counsel for plaintilï apparently realize the defect in the 
légal title of their client, but strenuously contend that the county of 
Stoddard, and its grantees, the défendants in this case, are estopped 
from questioning or denying plaintiff's légal title. This they claim 
because the county took no action in the way bf asserting any ad- 
verse claim to the plaintiff's until the year 1892, when it executed a 
proper conveyance of the lands to the défendants, and because, dur- 
ing this time, plaintifî and his grantors hâve exercised rights of own- 
ership over the land in making divers conveyances thereof, and in 
paying taxes assessed against the same during this period; in other 
words, because the county of Stoddard, défendants* grantor, so ac- 
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quîesced in plaintiff's title that it and its grantees, thé défendants 
in this case, are now estopped f rom denying the validity ol the same. 
In considering this contention, it must be borne in mind that plain- 
tiff's action is an action at law, — an action of ejectment, pure and 
simple, The défendants' answer consists of a gênerai déniai only. 
The form and substance of the pleadings cannot be criticised, be- 
cause they présent the only issue available to the parties in such 
actions in the courts of the United States. It is well settled that 
légal and équitable claims cannot be blended together in one suit in 
the circuit courts of the United States. Bennett v. Butterworth, 11 
How. 669; Thompson v. Eailroad Co., 6 Wall. 134; Scott v. Neely, 
140 U. S. 106, 11 Sup. et. 712; Davis v. Davis, 18 C. C. A. 438, 72 
Fed. 81. 

Whatever may be the intimations found in the several cases cited 
by the plaintifE's counsel in support of the proposition that the équi- 
table estoppel claimed to exist in this case may be availed of in sup- 
port of the légal cause of action set forth in the pétition, it is cer- 
tain that in the practice of the United States courts, where légal and 
équitable causes of action cannot be blended, plaintiff can get no 
support to his légal title in this case by reason of any such équi- 
table considération. He must stand or fall on his own légal title, and 
cannot rely upon the weakness of the défendants' title. If this were 
an action in equity, setting forth ail of the facts of the case, défend- 
ants might avail themselves of their équitable rights, if any they 
bave; but in this case, for the reasons already stated, they cannot do 
so. Having reached the conclusion that the plaintiff has no légal 
title, there is no other course to pursue but to render a judgment 
in favor of the défendants. It is accordingly done. 



JACKSONVILLE, M. & P. RY. & NAV. CO. et al. v. HOOPER et al. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1898.) 

No. 606. 

Appeal — Relbasb of Sukbty oit Superskdbas Bond — Agreembnt for 
Settlemekt. 

Pending proceedings to review a judgment against a railroad company, 
it paid to the plaintiff a sum in cash, and delivered certain bonds in escrow, 
on an agreement that, if the bonds should advance in market value to pai 
within a year, they should be accepted by the plaintiff in f uU satisfaction of 
the judgment. They failed to reach the stipulated value, and were tendered 
back. ïhe proceedings in error were not dismissed, but resulted, after the 
expiration of the year, in an aflirmance. Hdd, that such transaction did not 
discharge the sureties on defendant's supersedeas bond. 
Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This was an action by Mary J. Hooper and Henry H. Hooper, her 
husband, and William F. Porter, for the use of Mary J. Hooper, 
against the Jacksonville, Mayport & Pablo Railvpay & Navigation Com- 
pany, Mary Wallace, and John N. C. Stockton, on a supersedeas bond. 
There was Judgment for plaintiffs, and défendants bring error. 
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A. W. CoGkrell, A. W. Cockrell, Jr., and R. S. Cockrell, for plaintiffs 
in error. 
James E. Challen, for défendants in error. 

Bef ore PARDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCORMICK, Circuit Judge. The défendants in error summoned 
the plaintiffs in error to respond in an action of debt on bond. From 
the view that we take of the case it is not necessary to make any 
preliminary statement of the pleadings. The case proceeded in the 
Uisual maaner until it was ready for trial. The parties, by written 
stipulation duly flled, submitted the cause to the court without a 
jury. Thereupon, after hearing the évidence and the argument of 
counsel, and duly considering the same, the court found as matters 
of fact: 

"(1) That there was a Judgment given and entered In thls court on May 8, 
1891, for $6,709, and $125 costs, In favor of the plaintlff and against the J., 
M. & P. Ey. & N. Ck)., défendant hereln. 

"(2) That a writ of error was taken from said Judgment to the suprême court, 
and sueh proceedings had thereon that the said judgment was afflrmed [16 Sup. 
Ot. 379], and a mandate issued thereupon on the 14th day of February, 1896, to 
this court. 

"(3) That In suing out said writ of error a superscdeas bond was made and 
flled herein, wlth the défendant the J., M. & P. Ky. & N. Co., principal, and the 
défendants Mary Wallace and J. N. C. Stocliton, sureties. That on the 7th of 
Aprll, 1893, there was an agreement had by and between the plaintiffs, by thelr 
attorney, James R. Challen, and the président of the said défendant company, 
Aroher Harmon, by which $600 in money was to be paid said J. R. Challen, 
and six one thousand dollar bonds of said company were to be delivered to said 
J. R. Challen, attorney, to be held In escrow, and a satisfaction pièce and a 
prsecipe to dismiss paid suit was t» be slgned by J. R. Challen. That said satis- 
faction pièce and prcecipe for dismissal of the suit were issued and signed by said 
J. H. Challen, and a written agreement was signed by Archer Harmon, président 
of said company, and given said J. R. Challen, providing that such eancellation 
of the Judgment should not be entered until the defendant's road was fuUy com- 
pleted to South Jacksonville Ferry, and $75,000 of the bonds of the company were 
destroyed, and such combination made or guaranty given as should bring the re- 
maining bonds to par In the market; and if that should not be done within ctoe 
year, the eancellation pièce should be retumed upon his surrender of the six 
$1,000 bonds left in escrow, and the judgment should remain in force as if the 
negwtiation'for settlement had never been made. If the above was complied 
with, the eancellation should become absolute, but if entered without compliance 
with said conditions the same should be void, and the judgment not canceled. 
That such agreement was made by the président of the défendant company, with- 
out notice to or knowledge of the sureties upon said supersedeas bond, or knowl- 
«dge of the secretary and treasurer of said company, who paid said $600 and 
delivered said bonds upon the présentation of the satisfaction price, and without 
the authorlty of the company. That said satisfaction pièce and prsecipe to dis- 
miss was presented to Stockton, secretary and treasurer of the company, who 
understood that it was final settlement of the Judgment, and wlth that under- 
standing paid the $600 and delivered the six one thousand dollar bonds. That 
said cash would not hâve been paid nor bonds delivered by the said secretary 
and treasurer, had he known of the conditions of said agreement made with the 
président of the company, but he supposed and considered that said agreement 
was a final settlement. That, the conditions of agreement which were to in- 
crease the value of the bonds not being complied with, the bonds were tendered 
by said Challen to said Harmon, président of said company, who declined to re- 
■ceive them, and they were flled by the directions of said Harmon in thls court 
in a suit pending against said company, as being held ta escrow by Challen, 
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That at the thne the plalntlfls' attorney made and issued the satisfaction pièce 
and prœcipe to dismiss said suit It was not Intended by him to be an uncondi- 
tlonal satisfaction and settlement of the suit, but a conditlonal one, depending 
upon tlie acts of the défendant company, and this was Iinown by Harmon, the 
président of the company, wlth whom the agreement was made, but not by 
Stockton, secretary and treasurer, who paid the $600 and delivered the bonds. 
That the bonds proved to be of very little, if of any, value. ïhat the ¥600 was 
not paid on account of or as a matter of interest, but on aceount of the judgment. 
And the court finds, as a matter of law, that the proposed agreement and con- 
ditlonal settiement was not a valid final settlement and payment or satisfaction 
thereof; that, notwlthstanding such agreement and conditiopal settlement be- 
tween the plainOffs and the principal upon sald bond, the sureties were not 
harmed or hijured thereby, and are not dlscharged therefrom; that the payment 
of the six hundred dollars is not to be controlled by the rules for the computa- 
tlon of interest in partial payments upon promissory notes, but that the six 
hundred dollars, wlth Interest from the tlme of Its payment, should be deducted 
from the amoijut of the judgment And the court further finds, as a matter of 
law and fact, that the défendants are jolntly and severally Indebted to the plàin- 
tiffs herein in the sum of $9,238.41, together wlth ail costs to be hereinafter 
taxed and allowed, for whlch they should hâve judgment." 

On wMch flndings of fact the court adjudged that the plaintiffs 
(défendants in error) are entitled to recoyer the sum of $9,238.41 from 
the défendant (below) Jacksonville, Mayport & Pablo Eailway & Nav- 
igation Company, as principal, and the défendants Mary Wallace and 
J. N. 0. Stockton, as sureties, and also the further sum of |129.45, 
costs of this suit, to be taxed, for w.hich said sums judgment and ex- 
écution are awarded. Thereupon the défendants (below) sued out 
this writ of error, and in their assignment of errors say: 

"(1) Upon the flndings of fact herein, the judgment, on the Issues raised by 
the pleadings, should hâve been for the défendants. (2) Upon the flndings of 
fact herein, the said Stjockton and Wallace flreré severally dlscharged as sureties 
on the supersedeas bond sued upon. (3) The acceptance by the said plaJntifCs 
of the $600 in cash, and the acceptance of six bonds, of the par value of $1,000 
each, In escrow, conditioned as alleged, to be kept at par for a definite space of 
time, was a discharge of the sald sureties. (4) Upon the flndings of fact herein, 
the remedy of the plaintiffs was an action agalnst the défendant railway com- 
pany for breach of the alleged contract to maintain Ihe said bonds at par. (5) 
That payment of a part of the judgment In cash, and other considération, such 
as the dellvery of six bonds, of the par value of $1,000 each, was a sulflcient pay- 
ment of a judgment pending a wrlt of error already sued out and then not called 
for hearing dn the appellate court. (0) The flndings of fact by the court make 
out no other or différent cause of action than that pleaded by way of replication 
to the tenth and eleventh pleas as amended, held Insufficient on demùrrer." 

It seems manifest to a majority of this court that the errors as- 
signed raise no question on the rulings of the circuit court during the 
progress of the trial, and that the questions for considération are: 
(1) Are the pleadings sufiScient to support the judgment? And (2) 
do the flndings of fact support the judgment? 

It seems to us that the flrst question is not seriously contested, or 
susceptible of serions contest. The déclaration counts with apt 
words on the bond, and shows substantially, as it appears in the 
court's flnding of fact, the amount of the judgment which it was ex- 
ecuted to supersede pending the writ of error to the suprême court. 

The serions contention, touching the question of the flndings of fact 
supporting the judgment, relates to the eflect that should be given to 
the agreement, shown to hâve been executed on the 7th day of April, 
1893, as presented in the third flnding of the circuit court. In the 
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oral argum'eût o{ the plaintiffs in error there appeared an effort :to 
treatthe negotiations had on that day as resulting in twoagreements, 
instead of one. It is manifest, liowever, from tlie language in the 
défendants' plea and ia the flnding of tbe court as to the f acts, that 
the papers executed by the plaintiïïs' attorney and the paper executed 
by the président of the défendant railway corporation constitute one 
agreement. The conduct of the défendants in error subséquent to 
the 7th of April, 1893, manifests this as fuUy as the letter of the 
papers. It is suggested, and urged with apparent seriousness, that 
the negotiations elïected a contract upon the part of the défendants 
in error to f orbear in the proseeution of their claim on the judgment 
for the period of one year. We must bear in mind that the défend- 
ants in error were at that tinae défendants in error in the suprême 
court, and that the burden of the proseeution of the litigation between 
the parties rested upon the plaiutiffs in error in that court, who are 
now plaintifEs in error in this court. If the agreement made on the 
7th of April, 1893, had the effect, or could hâve been uged to effect 
what the plaintiffs in error hère claim that it did effect, it is difftcult 
to see why the secretary and treasurer, Stockton, did not immediately 
cause to be dismissed the writ of error in the suprême court, and, with 
the "satisfaction pièce and prsecipe to dismiss" in hand, insist upon 
the dismissal of the plaintiffs' case or satisfaction of the judgment 
in the circuit court. It is a matter of common knowledge — certainly, 
of common judicial knowledge — that at the time the writ of error was 
taken, to review and reverse the judgment to supersede which the 
writ of error bond hère deçlared on was executed, the docket of the 
suprême court was so clogged with accumulation of causes that the 
parties could not expect to procure a hearing in ordinary cases earlier 
than about the expiration of four years from the time the writ of 
error was docketed in the suprême court. And it appears that in 
point of fact that writ of error was not heard and determined until 
after the expiration of the period of four years from the time it was 
sued out. Taking into considération this situation of the parties, and 
their respective conduct, we repeat, it is difflcult to see that the negotia- 
tions hàd on the 7th of April, 1893, had any tendency to stay the dili- 
gence of the défendants in error hère in the proseeution of their demanda 
against the plaiutiffs in error. It will be observed that Stockton's 
action in this matter was not taken as one of the sureties on the writ 
of error bond, but as secretary and treasurer of the corporation. 

Some stress is laid upon the fact that thèse transactions were had 
veith the président of the company, without the authority and without 
the knowledge of the company. It is equally apparent that Stock- 
ton, so far as he acted in connection with the delivery of the bonds 
and paying the |600, acted without the authority of the company. 
And it might be interesting to consider whether, if the company was 
not bound by the negotiations that took place, was the other party 
bound? Upon the whole case, the majority of this court concur with 
the judge of the circuit court in his conclusion that the défendants 
are jointly and severally indebted to the plaintiffs in the sum for 
which the circuit court rendered judgment against them. Therefore 
the judgment of the circuit court is afflrmed. 
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PAEDEE, Circuit Jjidge (dissenting). According to the facts as 
found by the trial l'udge, there was an agreement made between the 
principals, looking to a settlement of the judgment to supersede 
wbich John N. C. Stockton and Mary Wallace were sureties. To 
carry ont the terms of tbis agreement a contract was made between 
the principals for a delay of one year, for wbich, and to secure wbich, 
bonds were deposited and money actually paid. In my judgment 
tbis contract for delay released the sureties, unless having knowledge 
of the same they consented thereto, and this iiTespective of damage 
vel non resulting from the delay granted. The following authori- 
ties are suflacient to sustain this proposition: Miller v. Stewart, 9 
Wheat. 702; Martin v. Thomas, 24 How. 315, 317; Eeese v. U. S., 
9 Wall. 21; Scott v. Scruggs, 9 0. C. A. 246, 60 Fed. 721; Earnshaw 
V. Boyer, 60 Fed. 528; Gato v, Warrington, 37 Fia. 542, 19 South. 
883. Wbatever inferences may be drawn from the flndings of fact 
as to the knowledge and consent of Stockton, the flndings are clear 
that the agreement was made without notice to, and witbout the 
knowledge of, Mary Wallace. 



UNITED STATES v. KUHL. 

(District Court, S. D. lowa, W. D. February 19, 1898.) 

1 Criminal Law— RKFDSATi TO Sdbmit Case TO JtrnT— Indictmbnt. 

Where, from the Inspection of an indictment, it becomes cléar to the court 
that, If a jury should find défendant guilty under the évidence on which it 
is conceded the government would be compelled to rely, a new trial vvould 
necessarily be granted, the Indictment will be quashed. 

8. Same — Countebfeiting — Similitude or Oblisation. 

The "similitude" contemplated In Rev. St. § 5430, which makes criminal 
the having in one's possession, with intent to sell or use the same, "any 
obligation or security engraved and printed after the similitude of any ob- 
ligation or other security issued under the authority of the United States," 
is such a likeness or resemblance as to be calculated to deceive an honest, 
sensible, and unsuspecting man of ordinary'care and observation, when deal- 
Ing wlth a supposed honest man. 

8. Same— Similitude of Obligation Qenbrally for Jury. 

Under Eev. St. § 5430, a Confederate bank or other bill or note may hâve 
the similitude therein contemplated, and yet be neither forged nor counter- 
feit. It is generally sufflcient if such note, in Its grouping of vignette, en- 
graving, promise to pay, figures denoting dénomination, or in color or tint, 
bears a marked similitude to national currency. And this Is ordinarily a 
question for the jury. 

i. Same — Similitude— Confederate Note. 

An ordinary Confederate States five-doUar note does not bear to the national 
currency the "similitude" contemplated in Eev. St. § 5430, notwithstanding 
such notes are frequently acceptée! by mistake as money. 

5. Same — Similitude of Obligation. 

Kev. St, § 5430, making it a crime for a person to hâve in his possession, 
wlth intent to seU or use the same, any obligation engraved and printed after 
the similitude of an obligation issued under authority of the United States, 
does not make the worthless charactcr of the Imitation, nor the jutent to 
defraud by its use, m^iterial in constituting the crime. 



UNITED STATES V. KUHL. 625 

On motion to qna^h indictment against Matthew Kuhl for ha^ing 
in his possession an instrument in the similitude of a bank note or 
bill of the United States. 

Charles D. Fullen, U. S. Atty. 
D. B. Dailey, for défendant. 

WOOLSON, District Judge. The indictment îs based upon that 
portion of section 5430, Rev. St., which provides that: 

"Every person * * * who bas In hIs possession or custody, except under 
authority from the secretary of the treasury or other proper officer, any obliga- 
tion, or other securlty, engrared and prlnted after the similitude of any obliga- 
tion or other securlty issued under the authority of the United States, wlth Intent 
to sell or otherwise use the same, • * • shall be punished," etc. 

The "obligation" with whose unlawful possession défendant is 
charged is shown by the indictment to be what is commonly known as 
a "Confederate States Note," the wording on its face being as foUows: 

"Two years after the ratification of a treaty of peace between the Confederate 
States and the United States, the Confederate States of America will pay to 
bearer five dollars. H. Blchmond, for Treasurer. 

"February 17th, 1864." 

The motion to quash, though containing varions grounds, may be 
summed up in the last ground stated, -which is : 

"Because the Instrument set ont In the indictment is not in the similitude of 
any note, bank bill, obligation, or securlty of the United States, and the same Is 
not calculated to Impose or be put offi upon any person as an instrument, obliga- 
tion, or securlty resembling or in the similitude of any obligation of the United 
States." 

Section 5413, Rev. St., déclares that : 

"The words 'obligation or other securlty of the United States' shall be held 
to mean ail bonds, certifleates of indebtedness, national currency, coupons, United 
States notes, certifleates of deposit, bills, checks or drafts for money, drawn by or 
upon authorized officers of the United States, stamps and other représentatives 
of value, of whatever dénomination, which hiave been or may be issued under 
any act of congress." 

The instrument whose terms are set ont in the indictment has been 
submitted to the court on the argument of the motion to quash, and 
is in ail gênerai respects similar to the Confederate States notes or 
bills whose appearance is familiar to the public generally. 

The point ûrst to be determined is as to the contention of the 
district attorney that "whether the note is in the similitude of any 
obligation of the United States" is a question to be submitted to fhe 
jury, and cannot be raised or determined in the manner now at- 
tempted. The gênerai proposition that the détermination of the 
facts in à case is for the jury cannot be disputed. But, if carried to 
its extrême, this proposition 'would forbid the court to instruct a 
jury to return a verdict for the défendant in any case where évidence 
is introduced. Under this view, the court must send the case to the 
jury, even when the évidence is so slight as that the court, on its 
conscience, could not sustain a verdict of guilty, but would be com- 
pelled, if such verdict were returned, to set it aside immediately, 
and order a new trial. The district attorney would not, and does 
85 F,-40 
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not, nï'gethîsi extrême vie w. The practice in this district is,: sa < far 
as I am informed,. in liarmony with tliat in ail other districts. "Wiheïi 
the government lias failed to présent such a case against a défendant 
as would, upon a verdict ofguilty, satisfy the conscience of the court, 
I hâve net hesitated to direct a verdict of not guilty. In guch a 
case, if a verdict of guilty were allowed to stand, thè court tnuSt pass 
sentence. And will any jridge permit himself to be placed in the 
position of imposing sentence when satisfled in his conscience that 
the évidence does not and canhot sustain such a verdict? I am not 
considering a case where the jury, by discrediting one Une of testi- 
mony or one set of witnëçses, and holding crédible another line or 
set, may ûnd a verdict of guilty. Jii this last supposed case there 
is a conflict of évidence, which is rightly submitted to the décision 
of a Jury. But where there is no such conflict, where reasonable men 
cannot difler, but must corne to the saine conclusions as to the facts, 
I know of no good reasôn why the judge may not— why the judge 
should not — direct a vét-àlct of not guilty, when thèse facts cànnot 
sustain the opposite verdict. Surely, in this respect, where the lib- 
erty of a défendant is in volved, the court ought, with regard to a 
verdict of not guilty, to be as free to act in directing such a verdict 
as in cases where a.man's property rights only are involved. And 
there can be no différence of opinion as tq the duty of the court in a 
civil action when the plaintiff's pleading fails tb statè a cause of 
action, or when the évidence submitted must lead àll reasonable men 
to a verdict against plaintiff. 

In Eosen v. U. S. (decided January 27, 1896) 161 U. S. 29, 42, 16 
Sup. et. 434, 439, the court say : 

"It has long been the settled doctrine of this court that the évidence hefore 
the jury, ;if clear and uncontradlcted upon any Issue made by the parties, pre- 
aented a question of law, In respect of whieh the court could. without usurping 
the funçtions of the .lury, Instruct them as to the prlnciples applicable to the case 
made by such évidence." 

In Sparf v. U. B., 156 U. S. 51, 99, 15 Sup. Ct. 273, the court say: 
"If there are no facts In évidence bearing upon the issue to be determined, 
it is the duty of the court, especially when so requested, to instruct them as to 
the law arising out of that state of the case. So, if there be some évidence bear- 
ing ùpon a ^artieular issue in a cause, but is so meager as not, in law, to justify 
a verdict In favor of the party producing it, the court is in the line of duty when 
it so déclares to the jury." 

In Eailway Oo. v. Gentry (decided May 18, 1896) 163 U. S. 365, 16 
Sup. Ct. 1104, Mr. Justice Harlan, in delivering the unanimous opin- 
ion of the court, says : 

"If, looking at ail the évidence, and drawing such inferences therefrom as Were 
just and reasonable, the court could hâve said, as matter of law, that the plain- 
tifCs were not entitled to recover, an instruction to find for the défendant would 
hâve been proper." • 

It is true that the extract just quoted from the latest deliverance 
of the suprême court on this matter was given in a civil case. But, 
with référence to its application to a criminal case, we may use the 
îanguage of the suprême court in Sparf v. U. S.., supra, with référence 
to cases there cited at the conclusion (page 100, 156 U. S., and page 
292, 15 Sup. Ct.) of the extract above given from that case: 
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"The cases Just cited were, It Is true, of a civil nature; but the rules they an- 
nounce are, with few exceptions, applicable to crimlnal cases, and indlcate the 
true test for determlnlng the respective functlons of court and jury." 

The circuit court of appeals for this circuit hâve also stated the 
nile applicable to this matter. In Sipes v. Seymour (decided August 
24, 1896) 40 U. S. App. 85, 22 C. 0. A. 90, and 76 Fed. 116, that court, 
speaking through Circuit Judge Sanborn, say; 

"The direction to the Jury to return a verdict for the défendants was therefore 
rlght. It is the duty of a trial court to direct a verdict for the défendants, when 
the évidence is such that, in the exercise of a sound judlclal discrétion, it would 
be compelled to set aslde a verdict returfted in favor of the plaintiff." 

In Marshall v. Hubbard, 117 U. S. 415, 419, 6 Sup. Ct. 806, the 
suprême court were reviewing a verdict for the défendant, wherein 
the circuit court, in directing such verdict, used this language, aa 
quoted on page 417, 117 TJ. S., and page 806, 6 Sup. Ot,: 

"I think, therefore, that, upon the proof s, the case is wlthlD. the rule laid down 
by the suprême court of the United States, namely, that the court can now see 
• • * that, If the Jury were to render a verdict against the plaintiff, it would 
hâve to set that verdict aslde. If that be so, the court: ought not to hesitate in 
dlrecthig a verdict." 

In approving this action of the circuit court, the suprême court 
say (page 419, 117 U. S., and page 806, 6 Sup. Ct): 

"Givlng the défendant the benefit of every Inference that could hâve been 
fah-ly drawn from the évidence, written and oral, it was Insuffleient to authorize 
a verdict in his favor. Such being the case, a peremptory instruction for the 
plaintiff was proper." 

In the case just cited, it is true that the direction for a verdict was 
given at the close of the évidence. Such direction — verdict for plain- 
tiff — could not hâve been given when plaintiff rested in chief. But 
had the évidence at that point been insuificient, within the rule just 
quoted, to hâve sustained a verdict for plaintiff, a motion to direct 
verdict for défendant must hâve been sustained. And why may 
not the same reasoning be applied on the pending motion to quash 
the indictment? 

In Pleasants v. Fant, 22 Wall. 116, 122, Justice Miller was con- 
sidering the argument that, instéad of a direction for a verdict, the 
court should await the verdict, and then set it aside if it was unsup- 
ported by évidence, having stated (page 120) : 

"As was said by this court In the case of Improvement Co. v. Munson, 14 Wall. 
448, récent décisions of high authority hâve established a more reasonable rtile,— 
that in every case, before the évidence Is left to the jury, there is a preliminary 
question for the judge, not whether there is literally no évidence, but whether 
there is any upon which à Jury can properly proceed to find a verdict for the 
party produclng it, upon whom the onus of proof is imposed." 

— The learned justice, after stating the gênerai "duty of a couyt in 
its relation to the jury to protect parties from unjust verdicts," etc., 
proceeds (page 122) to say: 

"In the discharge of this duty, it is the province of the court, elther before or 
after the verdict, to décide whether the plaintiff has given évidence sufflcleht 
to support or justlfy a verdict in his favor; not whether, on ail the évidence, the 
preponderating weight is in. his favor, — that is the business of the J\iry,— but, 
conceding to ail the évidence ofEered the greatest probative force wliich,' accord- 
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Ing to the law of évidence, It Is falrly entitled to, Js It sufflcient to justlfy a vec 
dict? If U does not, then It le thé duty of the court to set it aslde, and grant a 
new trial. Must tlie court go tlirougli tlie idle ceremony in sucli a case of sub- 
mltting to the jury the testimony on which the plaintifC relies, when it is dear 
to the judicial mind that, if the jury should find a verdict in favor of plaintiff, 
that verdict would be set aside and a new trial had? Sueh a proposition is ab- 
surd, and accordingly we hold the true principle to be that if the court is satis- 
fled that, concedlng ail thé inferences which the jury could justifiably draw froni 
,the testimony, the évidence is insuflicient to warrant a verdict for the plaintiff, 
the court should say so to the jury." 

May we not, Tarying the terms of the argument as applied to the 
présent question, adopt its forceful présentation in the Pleasants 
Case to the pending question? Hère there can be no rightful ver- 
dict against défendant unless the évidence shall prove the "simili- 
tude" to which section 5430 relates. The instrument or "obligation" 
on which the indictment is based is now submitted to the court, as it 
would necessarily be submitted, on defendant's objection to its in- 
troduction on the trial of the case. If, then, this "évidence on which 
plaintiff relies," and which is the essence of its case, makes it "clear 
to the judicial mind that, if" upon it "a jury should find a verdict 
in favor of plaintiff, that verdict would be set aside, and a new trial 
had," "must the court go through the idle ceremony of" impaneling 
a jury, for the purpose of submitting the case to it? Let it be noted 
that no évidence which the government could introduce could change 
the conclusion necessarily to be reached if the "similitude" to which 
the statute relates, and charged in the indictment, does not exist 
in fact. Why, then, if such "similitude" does not exist, proceed to 
the useless task of calling a jury into the box, and introducing the 
évidence, which in advance is recognized will, and can only, resuit in 
a verdict of not guilty? I am hère considering this point of prac- 
tice, without now deciding the question of fact, as to whether the 
"similitude" charged in case at bar to exist actually does exist. If 
the "obligation" set out in the indictment be such as to raise in the 
mind of the court even a doubt as to its similitude, then the question 
should be submitted to the jury. But if there be no similitude, 
within the construction of that term which the court must give to 
the statute, in its charge to the jury, then the court should promptly 
act, and sustain the motion to quash the indictment. Since then 
the court could not sustain a verdict of guilty in such a case. 

The indictment charges the défendant with having in his pos- 
session, "with the intent to use, the said obligation, by uttering 
and passing the same as and for a lawful and proper obligation 
and security of the United States." This "obligation," as sub- 
mitted to the court on the hearing of the motion to quash, is a plain 
and ordinary flve-dollar "note," purporting to be issued by the "Oon- 
federate States of America." The government does not charge the 
noté to be false, forged, or counterfeit. The indictment treats this 
note as a genuine instrument. The note being genuine, the question 
for immédiate considération is whether it is an "obligation or other 
security engraved and printed after the similitude of any obligation 
or other security issued under the authority of the United States." 
Its gênerai shape and size resemble the curréncy known as ordinary 
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national bank notes, and also that known as greenbacks and silver 
certiâcates, issued by the government. In so far as the note in 
question bears on its face a vignette and other engraving siniilar to 
those found on the face of the above-described national obMgations of 
the United States, it may be said to hâve to that extent a similarity 
to such national obligations. But it will net do to lay down the 
broad raie that, whenever the similarity juet s.tated exists, there 
therefore exists a "similitude" such as the statu te contemplâtes; else 
ail bank notes heretofore issued under state statutes will be found to 
be obnoxious to the provisions of the statute, and such a holding 
would prohibit the use of ail such bank notes. The framers of the 
Btatute could not hâve thus intended. When we look at the note in 
question, we flnd a broad band across one end of its face, whereon the 
Word "Five" appears in large letters. On its face the words "The 
Confederate States of America" appear in large letters; indeed, in 
such a position, and so plainly placed, as that they constitute the most 
prominent feature of its face. There is, in vignette, in engraving, 
in lettering, in fact in the détail of the face of the note, no spécial 
resemblance whatever to the notes or bills "issued under authority 
of the United States." (It is not claimed that the note in question is 
in the similitude of any other "obligation or security" issued under au- 
thority of the United States.") If the note in question is obnoxious 
to the statute, then ail "bank notes," as that term is generally under- 
stood, issued by state banks, and in the form heretofore commonly 
used, are obnoxious. 

It is urged, however, that notes like that in question are frequently 
accepted by persons as money, and as being genuine national cur- 
rency, and that this fact therefore proves such notes to be in "simili- 
tude" of national currency. I cannot accept this as prodf of the fact 
as claimed. If this contention be sustained, I see no escape froîn the 
conclusion that bank notes generally come within the provisions of 
this statute; and surely this cannot be claimed. Congress did not 
attempt or intend to prohibit and make criminal the issuance of bills 
by banks, wherever authorized to issue same by state law. To con- 
strue the statute as thus claimed would make the possession by the 
oificers of such bank of its own bank notes a crime under such statute. 
The bank has in its possession, with intent to use, — that is, to cir- 
culate, — its own bank notes. If they resemble, as bank notes gen- 
erally resemble, the national currency to the extent above specifled as 
to the note in question in this case, then the mère possession by the 
bank officiais of such bank of the bills of their own bank, which they 
intend to put into circulation, would make thèse officiais criminal, 
under the fédéral statute. A construction leading to this resuit ought 
not to obtain, unless imperatively compelled by the terms of the 
statute. 

There may, however, occur such resemblance in the grouping of 
vignette, of engraving, of the printed or engraved promise to pay, of 
figures, etc., denoting dénomination of the note, of color or tint, either 
in the note originally or added by hand, — of many or ail of thèse, — 
as to readily place the note in such similitude to national currency as 
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to make proper the submission to the jury of tlie fact whether the 
similitude contemplated by the statute exists. And where the court 
shall perceive such similitude, or be in doubt as to whether the same 
exists, in such case the court would submit the question to the jury 
for their décision under proper instructions. Neither of the two ex- 
trême constructions of the statute should be followed. The one ex- 
trême would bring before the court practically the entire paper circula- 
tion issued under state statutes by the banks of the country, The 
other extrême would compel, before conviction could be had, such a 
close and minute resemblance to national currency as to compel ac- 
quittai in nearly èvery case presented. Between thèse two extrêmes 
lies the safe course. 

In U. S. V. Wilson, 44 Fed. 751, Judge Hallett was considering a 
motion to quash the indictment where the défendant was indicted, 
under section 5415, Rev. St., for passing a counterf eit note. The note 
there in question was a genuine note, purporting to hâve been issued 
by the Confederate States of America. After remarking that the 
note then in question "bore some gênerai resemblance to the treasury 
notes and national bank notes of the United States," and that "it 
was put off upon an ignorant man, in the nighttime, and without 
much examination on his part," Judge Hallett says: 

"The question whieh arlses upon this motion is wlietlier tliis can be called a 
oounterfelt note, as liaring any likeness or similitude to tlie treasury notes and 
bank notes in gênerai circulation; and I am of opinion tliat it eannot be recog- 
nized as having that character." 

U. 8. V. Stevcns, 52 Fed. 120, is cited by the district attomey as en- 
forcing his yiew that the question of similitude in thèse cases is for 
the jury, and not for the court. In that case the note in question was 
shown by thè évidence to be "a genuine note of the Bank of Mecklen- 
burgj'N. C, a state bank, which, during its existence, had issued its obli- 
gations as lawful currency, but which had become utterly insolvent, 
leaving its circulating notes unprovided for and worthless." In passing 
upon a motion to direct a verdict of not guilty, Judge Paul states: 

"The question presented to the court for its décision is, is the having in pos- 
session, without authority from the secretary of the treasury or other proper 
ofBcer, with intent to sell or otherwise use the notes of a bank, the said notes 
being worthless, but engraved and printed after the similitude of a United States 
treasury or national bank note, a violation of the provision of the statute cited?" 

It is not ijerceived wherein, under the provisions of the statute cited, 
it is in any wise material whether the bank is insolvent or its notes 
worthless. The statute does not make the worthless character of the 
note an essential, nor does it declar© that the intent, to defraud is ma- 
terial. Apparently, a solvent bank may not rightly issue, nor its offl- 
cers safely hâve in their possession, notes of that bank, intended to be 
used as money, and which are "in similitude" of treasury or national 
bank notes. In the Stevens Case, apparently the bank note under 
considération bore marked similarity to the treasury or national bank 
notes, as shown in the statement by Judge Paul, above quoted, of "the 
question presented; to the court"; and therefore the action of the court 
is in accordance with thés views hereinbefore expressed, when he dé- 
clares (page 121): 
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"The question as to thé similitude of the note alleged to bave benn passed by 
the défendant to the treasury or national bank notes or other obligations of the 
United States Is a question to be determlned by the jury." 

tJ. S. V. Sprague, 48 Fed. 828, is cited in the brief of the district 
attorney. That was a case where Judge Dyer, of the Eastem district 
of Wisconsin, in 1882, was considering a motion for new trial, the de- 
fendant having been convicted under said section 5430, Rev. St. The 
"fraudulent imitation of United States bonds," for whose possession 
the défendant had been committed, was an obligation of "the United 
States Silver Mining Company, of Denver, Colo." Under the state- 
ments contained in the opinion, this "fraudulent imitation of United 
States bonds" must hâve possessed such similitude of the genuine 
obligations of the United States as to hâve satisfied the court in that 
respect The "bond" there in question did not bear the signature or 
purported signature of any person, though spaces were left thereon for 
signatures of the président and secretary. The motion for new trial 
was granted, on the ground that, while in that unsigned condition, it 
was "not an obligation or security at aÙ, within the meaning of the 
statute." In the opinion, Judge Dyer refers to and quotes from an 
unreported charge to a jury, given by Judge Caldwell, when sitting as 
district judge in the Eastern district of Arkansas, in the case of U. S. 
V. Wilson. The district attorney bas furnished me with a manuscript 
copy of that charge. In this manuscript copy, the offense for which 
Wilson was on trial is stated to be "passing counterfeit United States 
bond," although a portion of the charge appears to apply specially to 
the portion (quoted above) of section 5430, Rev. St., under considéra- 
tion in the case at bar. So far as that charge bears on the question 
now under considération, the charge of Judge Caldwell is as follows: 

"(1) If you find from the évidence that the défendant had In his custody or pos- 
session any obligation or other security engraved and prlnted after the similitude 
of interest-bearing coupon bonds of the United States, wlth Intent to sell and 
otherwlse use the same for the purpose of defraudlng, you will find him guUty. 
(2) If you find from the évidence that the défendant, with llke fraudulent Intent, 
passed, nttered, publlshed, or sold, or attempted to pass, utter, publish, or sell, 
a false, forged, or counterfeit United States Interest-bearing coupon bond, you 
wlll find him guUty. (3) If you find the bond which the défendant uttered and 
passed has such a resemblance to any of the securities of the United States 
mentioned in the Information as to be calculated to decelve persons of eommon 
or ordinary observation, then he is gullty as charged in the first count of the 
information, and you should so find. To constitute the offense under that count, 
It is not necessary the similitude between the false and the true security should 
be such as to decelve banli officers, experts, or cautions men with good eyes 
or a microscope. The offense Is made out when the similitude or resemblance 
or Ulieness is such as may be calculated to enable one desiring to perpetrate 
a fraud to palm off on an honest, sensible man, of ordinary observation and 
expérience, the false security as a genuine security. The law does not require 
the eitizens generally to possess a technlcal linowledge of the laws of the United 
States relating to her securities, such as the frame, form, size, color, terms of, 
and signatures to United States bonds. And it does not foUow that the défendant 
is not guilty if It appears by careful examination of the alleged fraudulent bond 
that It does not purport to be a bond of the United States, but, on the contrary, 
when so examined, appears or purport* to be a bond Issued by some mining 
Company. Does the fraudulent bond bear such a lilteness or resemblance to any 
of the genuine bond securities of the United States as to be calculated to deceive 
an honest, sensible, and unsuspecting man of oïdinary care and observation, 
deallng with a supposed honest man? If it does, then the similitude required by 
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the statute to make out the offense exists. Meo are not requlred to carry with 
them magnlfying glasses or counterfeit deteetors, and put them In use every time 
they hâve a business transaction; uor are tUey required to act upon the suppo- 
sition that every man wlth whom they hâve a business transaction is a forger or 
thlef." 

In this charge, the learned judge (who now honora the United 
States circuit court of appeals of this circuit as its senior judge) con- 
cisely présents a clear and praçtieal test, which is applicable in tho 
case at bar: 

"Does the fraudulent bond bear such a llkeness or resemblance to any of the 
genulne bond securitles of the United States as to be calculated to deceive an 
honest, sensible, and unsuspecting man of ordinary care and observation, dealing 
with a supposed honest man? If it does, then the similitude required by the 
statute to make out the ofiEense exists." 

This construction of the statute assumes the "sensible man" is 
exercising "ordinary care and observation" with regard to the bond 
or note tendered him. If the note were printed on the brown wrap- 
ping paper, in common use in the stores for wrapping up goods pur- 
chased, or on highly-colored paper, or with such arrangement of 
vignette and printed or engraved matter and the like sis manifestly 
not to bear similitude to the genuine treasury or national bank notes 
issued under the authority of the United States, so that such "sensi- 
ble and unsuspecting man," if "exercising ordinary care and obser- 
vation," must and would readily observe this lack of similitude, then 
the note does not corne within the statute quoted. In applying the 
test so clearly laid down by Judge Caldwell, "there is," in the lan- 
guage of Justice Miller in Pleasants v. Fant, supra, "a preliminary 
question for the judge." And, if the note oiïered by the govemment 
as the basis for its prosecution clearly and manifestly bas not the 
similitude which this test provides, the judge presiding at the trial 
could not permit a verdict of guilty to stand, but must direct a ver- 
dict of acquittai. And where the note, as presented to the court 
on argument of a motion to quash the indictment, could not sustain 
a verdict of guilty, the motion to quash should be sustained. In 
this case, I conclude, after inspection of the note, that the Con- 
federate flve-dollar note, as presented herein, is not printed and en- 
graved with such similitude to what is commonly known as "national 
currency" (whether issuing directly from the treasury or from national 
banks) as to justify a verdict of guilty under the section above 
quoted. 

The conclusion hère reached does not leave the public without 
remedy in cases like that hère presented. As clearly shown by 
Judge Hallett in U. S. v. Wilson, supra, the courts of the state are 
fully compétent to deal with the question: 

"The offense which this man committed In puttlng out this note was recog- 
nized at the common law as cheating. * * • The offense was that of cheat- 
ing, and It was by a false symbol or token. The token was the note, and the 
putting it ofC upon another as money was the précise offense of cheating at the 
common law. It was imposing upon another, Inducing him to believe that the 
paper which was offered him was In fact money, when it was not. • • • The 
défendant ofCered the prosecuting witness the Confederate note as money. He 
made him believe it was money, and got change from him upon that understand 
ing, and thereby cheated and defrauded the prosecuting witness of the money." 
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The same gênerai suggestions are contained in U. S. v. Sprague, 
supra. Same opinion is given under heading of U. S. v. Williams, 
14 Fed, 550, wherein it is said (page 552): 

"Of course, the défendants cannot be prosecuted In thls court on the ground 
that they are confidence* men, or that they hâve attempted to perpetrate a fraud. 
Their prosecution must -proceed whoUy under the statuté, and their conviction 
must rest wliolly upon proof of the charge that they unlawfully had in their 
possession an obligation made after the similitude of an obligation of the United 
States." 

The statutes in force in lowa, as enacted by the lawmaking power 
of this state, contain abundant provisions for the conviction and pun- 
ishment of the défendant, if guilty of intentionally passing Confed- 
erate notes as good money. And we may well leave to the state 
courts the duty of apprehending and punishing those guilty of cheat- 
ing and defrauding tiie citizens of this state in the manner above 
suggested. Criminal statutes are inelastic. The court may not at- 
tempt to stretch the statutory provisions beyond their legitimate 
boundaries; and especially may the fédéral court décline thus to press 
the statute, where the state statutes are fuUy sufflcient and compétent 
to take jurisdiction of the olïense. "The object of the provision of the 
statute under which this indictment is framed is, manifestly, to pré- 
serve the integrity of the national treasury and bank note currency, 
and to prevent the imposition on the public of worthless notes or obli- 
gations of any kind purporting to be the genuine obligations of the 
United States." U. S. v. Stevens, supra. Adopting the course pur- 
sued by Judge Hallett in the Wilson Case, supra, "this offense may be 
prosecuted under the statutes of the state if the state authorities are 
inclined to pursue it; and we will tum over the défendant to the state 
authorities, if they want him for that purpose." The motion to quash 
the indictment must be sustained. I will, however, delay entering 
formai order on this holding until the district attorney and the state 
authorities shall hâve had reasonable time to consider the course de- 
sired to be pursued. I may adopt this course without injury to the 
défendant, since he is out on bail. 



TJNITED STATES v. BAIRD. 

(District Court, D. New Jersey. March 24, 1897.) 

Arrest— State and Fhdebal Courts— Witnesses. 

A witness coming into the state in obédience to a subi)œna from a fédéral 
court is not subject to arrest on state criminal process, and, if so arrested, 
will be released on habeas corpus, and safely conducted from the state by 
the marshaL 

In the matter of the application of John J. Boyle to be discharged 
from the custody of the sheriff of the county of Camden, under an 
order and warrant of commitment issued by Jehu Evans, a justice of 
the peace of said county of Camden, and dated March 18, 1897. 

On March 4, 189T, a subpœna was Issued by James M. Cassady, a TJnited 
States eommissioner for the district of New Jersey, to John J. Boyle, of the 
City of Philadelphia, Pa., to appear before the said eommissioner at a commis- 
sioner's court at Camden, N. J., in the district of New Jersey, on March 18, 
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1897, to'teçtlfyon behalf of the Cqited States in the matter pf a certain criml- 
nal çomplalnt then pending and . undetermlned before said commlssloner, be- 
tweieti the United States and Bushrod W. J. Redlieffer and Aman A. Bedheffer; 
the same belng a compIalnt made before the sald commlssloner by' a- United 
States postal Inspector againfit the défendants for an alleged violation by them 
of the«rimlnal laws of the United States concerning postal matters, and whlch 
proceedings were Instituted- by the United States before the said commlssloner 
for the purpose o( having the défendants held to await the action o( the United 
States grand jury. ïhe subpoèna, which was in due form, was legally served 
on the said Boyle in the city of Phlladelphia, Pa., and in pursuaace of the com- 
mand of sald subpœna he attended before the said commlssloner, at hls court 
in the elty of Camden, N. J., oh the 18th day of Màreh aforesald, having gone 
front Phlladelphia to Camden on said day for that purpose. After testlfying 
before the commlssiojier in said cjause on behalf of the United States, and as he 
was leaving the commissioner's office, he (the sald John J. Boyle) was arrested 
by a' constable of Camden county by vlrtue of a certain warrant issued by Jehu 
Evans, a justice of the peace of the county of Camden, N. J., which warrant 
was IssUéd by sald Justice upon a çomplalnt made by Bushrod W. J. Redheffer 
aforesald, charging the sald John J. Boyle, on the lOth day of Aprll, 1896, wlth 
having commltted perjury In violation of the laws of the state of New Jersey. 
The constable, after arresting: the sald Boyle, toolî him before the justice of 
the peàCe who Issued the warrant, and who committed the said John J. Boyle, 
on sald 18th day of March, 1897, to the common jall of the county of Camden, 
N. J., to awalt the action of the grand jury of the state of New Jersey in and 
for the^ county of Camden, N. J., in default of glving bail in the sum of $1,200. 
Afterwards, on the 22d day of March, the sald John J. Boyle presented, by hls 
attorney, Mr. Henry I. Budd, Jr., of the New Jersey bar, a pétition for a wrlt 
of habeas corpus to the Honorable ANDREW KIRKPATRICK, judge of the 
United States district court for the district of New Jersey, alleging hls arrest 
as before set forth, and complaining of Its iUegality. Judge KIRKPATRICK 
allowed the writ, and the prisoner was produced before hlm on March 23, 1897, 
when the matter was turned over to the United States attorney for the district 
of New Jersey. The cause wàB contlnued untll March 24th, so that the 
sheriff of Camden county could properly amend hls retum to the writ of 
habeas corpus, and so that the prosecutor of the pieas of Camden county, N. J., 
representlng the state of New Jersey, coùld attend, if he desired, to oppose the 
discharge of the prisoner. On March 24th the case was heard by Judge KIRK- 
PATRICK, and was argued on behalf of the United States by J. Keamy Blce, 
United States attorney for the district of New Jersey, and by Wilson H. Jenlilns, 
the prosecutor of the pleas of Camden county, N. J., for the state of New 
Jersey. Judge KIRKPATRICK, after the arguments had been coneluded, held 
that the arrest of Boyle by the Camden authorities was illégal, and ordered hls 
discharge from custody, and also directed that the United States marshal for 
the district of New Jersey safely conduct the sald Boyle to the city of Phlla- 
delphia, from whence he came to testlfy on behalf of the United States as 
aforesald. Judge KIRKPATRICK held (in, which Judge ACHESON, who was 
slttlng in the circuit, concurred)' that Boyle, having been subpœnaed by the 
United States to attend In New Jersey as a witness, and having left Pennsyl- 
vania for that purpose, was entltled to protection from arrest by the state 
authorities of New Jersey for any alleged offense before then charged to hâve 
been commltted by him. Judge KIRKPATRICK also held that he was entl- 
tled to be protected by the United States in returnlng to Phlladelphia after 
having given hls testimony before the United States commlssloner in Cam- 
den, N. J. 

J. Keamy Eice, U. S. Atty. 

Wilson Jenkins, for sheriff of Camden county. 

Henry I. Budd, Jr., and J. H. Brinton, for John J. Boyle. 

KIRKPATRICK, District Judge, after hearing argument, delivered 
an oral opinion, the substance of which was embodied in the foUowing 
decree, ordered to be entered in the cause: 
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This matter liaving been brpught before me, arid the returii of the 
said sheriff to the writ of habeas corpus heretofore issued having been 
made and inspected before me hère; and the facts of the case being 
admitted to be true, as stated in the pétition presented to this court 
by the United States attorney for the district of New Jersey, and 
by the Honorable Wilson H. Jenkins, prosecutor of the pleas of the 
county of Camden, N. J., representing the state of New Jersey, and 
the said David Baird, sheriff of the county of Camden aforesaid; and 
I having heard the arguments of counsel both for the United States 
and for the state of New Jersey aforesaid, and having considered the 
same, and being of the opinion that there is no warrant in the law 
justifying and authorizing the détention of the said John J. Boyle by 
the said David Baird, Esq., sheriff of the county of Camden, N. J., 
under and by virtue of the said warrant of commitment; and there 
appearing no other cause for the détention of the said John J. Boyle 
by the said sheriff of the county of Camden aforesaid: It is or- 
dered, and I do direct, that the said John J. Boyle be, and he is 
hereby, discharged from the custody of the said David Baird, sheriff 
of the county of Camden, under the said order and warrant of com- 
mitment issued by the said Jehu Evans, as such justice of the peace 
as aforesaid. And it further appearing that at the time of the 
arrest of the said John J. Boyle under the said warrant issued by 
the said Jehu Evans, justice of the peace as aforesaid, the said John 
J. Boyle was attending as a witness, duly summoned on behalf of 
the United States in a case in which the United States was a party, 
at a hearing before James M. Cassady, Esq., a commissioner of the 
United States circuit court for the district of New Jersey, at Camden, 
N. J., having been previously subpœnaed for that purpose in the city 
of Philadelphia, in the Eastern district of Pennsylvania, in due form 
of law: It is further ordered that the said John J. Boyle be safely 
conducted back to the city of Pliiladelphia, in the Eastern district 
of Pennsylvania, from whence he came, and that the marshal of the 
United States for the district of New Jersey attend so that he shall 
hâve safe passage to the place from whence he came. 



In re LEE YEE SING. 

(District Court, D. Washington, W. D. February 15, 1898.) 

No. 188. 

iMMicmATioN OF Chinbsb— Who AEB LaBOEEKh 

The wives and minor chlldren of Chinese œerehants lawfully domiclled In 
the United States are not laborers, and not within the intent of the exclusion 
acts, so as to prevent them from entering the counti-y. 

Same— Décision of Immigration Officer. 

Under the provision of the appropriation act of August 18, 1894, declaring 
the décision of the appropriate immigration or customs offlcers, if adverse 
to the alien, final, unless reversed Ijy the seeretary of the treasury, prevents 
any rôview of such a décision on habeas corpus. 
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This was a pétition by Lee Tow Doy for a writ of habeas corpus 
in behalf of Lee Yee Sing. 

Frank Allyn, for petitioner. 

Charles E. Claypool, Asst. U. S. Atty., for respondent. 

HANFOED, District Judge. The petitioner is a Chinese mer- 
chant, residing and carrying on the business of a merchant at Lewis- 
ton, Idaho. By his pétition he allèges that his son, 15 years of âge, 
is unlawfully detained and imprisoned at Tacoma by the collecter 
of cusitoms. By the return to the writ of habeas corpus, it is shown 
that the boy came to Tacoma from China, in which country he was 
bom, and upon his arrivai the collector, after examination, decided 
that he was a Chinese person not entitled to enter the United States, 
and said décision bas not been reversed on appeal by the secretary 
of the treasury. 

I adhère to the opinion rendered in the Case of Mrs. Gue Lim, 83 
Fed. 136, that the wives and minor children of Chinese merchants 
lawfully domiciled and engagea in trade in the United States are 
not laborers, and not, within the intent of the acts of congress, 
excluded from entering and dwelling with their husbands and fathers 
within the United States. If the question as to the right of the 
petitioner's son to enter the United States could lawfully be sub- 
mitted to me for décision, I would admit him. However, by a pro- 
vision contained in the act making appropriations for sundry civil 
expenses of the govemment for the fiscal year ending June 30, 1895, 
and for other purposes., approved August 18, 1894 (2 Supp. Rev. St. 
p. 253), congress bas enacted that: 

"In every case where an alien is excluded from admission into the United States 
under any law or treaty now existing or liereafter made, the décision of ttie 
appropriate immigration or customsofflcers, if adverse to thè admission of such 
alien, shall be final unless reversed on appeal to the secretary of the treasury." 

In the. case of Nishimura Ekiu v. U. S., 142 U. S. 651-664, 12 Sup. 
et. 336, the suprême court aflûrmed the validity of a similar act of 
congress, and gave it a broad construction. The décision is di- 
rectly to the point that power is vested in congress to forbid the en- 
trance of foreigners within the dominions of the United States, or 
to admit them only in such cases and upon such conditions as it 
may see fit to prescribe; that the supervision of the admission of 
aliens into the United States may be intrusted by congress either to 
the department of state, having the gênerai management of foreign 
relations, or to the department of the treasury, charged with the en- 
forcement of laws relating to foreign commerce; that the décision 
of an inspector of immigration within the authority conferred upon 
him by the act of congress of March 3, 1891, that an alien immigrant 
shall not be permitted to enter the United States, because within one 
of the classes specifled in that act, is final and conclusive against his 
right to come, except upon appeal to the commissioner of immigra- 
tion and the secretary of the treasury; and that such adverse déci- 
sion of an inspector of immigration cannot be reviewed by a court in 
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a proceeding upon a writ of habeas corpus. In the Case of Pong 
Yue Ting, 149 U. S. 698-763, 13 Sup. Ct. 1016, the feupreme court re- 
afQrmed the doctrine in the Nishimura Ekiu Case, and also held that 
the provisions of an act of congress, passed in the exercise of its 
constitutional authority, must, if clear and explicit, be upheld by 
the courts, even though it be in contravention of stipulations in an 
earlier treaty. In view of the statutes enacted by congress and the 
décisions of the suprême court, I consider that power to décide the 
question as to the right of any alien to enter the United States is 
conferred upon administrative ofificers, that an alien whose right to 
corne in has been denied by an inspecter of immigration or cuatoms 
olHeer is not entitled to appeal to the courts from such adverse dé- 
cision, and the courts bave no lawful authority to review the déci- 
sion in a proceeding upon a writ of habeas corpus or in any other 
way. 

I hâve considered this case with référence to the right of the pe- 
titioner as a father, while lawfully residing in the United States, to 
hâve the custody and care of his miner son, It is my conclusion that 
the gênerai rule that the légal domicile of a child is the same as 
that of his father is not applicable in this case, for the reason that 
the boy is an immigrant. On arrivai at the boundary, he has met a 
barrier preventing his entering the United States, and that barrier 
is a légal barrier. The petitioner himself is an alien, whose rights 
in this country are limited by law, and subject to be abridged at any 
time by laws enacted by congress. The policy of our government in 
the matter of permitting aliens to live in this country, and in pre- 
scribing the conditions upon which they may enter, rests with con- 
gress; and the courts are not clothed with jurisdiction to grant re- 
lief from measures which may operate oppressively upon résident 
aliens, where the relief demanded involves the admission into the 
United States of another alien, in a manner contrary to a valid law 
enacted by congress. The petitioner's son is not being detained against 
his will, except that he is not permitted to enter the United States. 
He may go elsewhere. His right to enter having been passed upon by 
the only ofScer clothed with authority to décide the question, the péti- 
tion must be denied. 



PITTSBUKGH CRUSHED-STEEL CO. v. DIAMOND STEEL CO. et al. 

(Circuit Court, E. D. Missouri, B. D. February 7, 1898.) 

No. 3,887. 

1. Trade-Marks— Registbation— Abanbonment. 

Tlie omission from a reglstered trade-mark of a feature theretofore some- 
timea used In connection with It Is an abandonment of that feature to the 
public. 
8. Same— Symbols and Nambb. 

The use of a conventional dlamond-shaped figure glves no trade-mark right 
In the Word "Diamond," where the product haa not been sold or become 
known under that name. 
8. Same — Infbinoehent. 

A trade-mark consistlng of a conventional dlamond-shaped figure is not 
Infringed by a représentation of a rough, irregular, radiant diamond. 
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This was a suit in equity by tlie Pittsburgh Cnashed-Steel Company 
agaiBst the Diamond Steel Company and others for àïleged infringe- 
ment: of a trade-màrk, and to restrain alleged unfair compétition iu 
trade. 

Paul Bakewell, for complainant 

Seddon & Blair and George H. Knight, for défendants. 

ADAMS, District Judge. This is a bill to enjoin the alleged in- 
fringement of complainanfs trade-mark, and to restrain the défendants 
from alleged unfair and unlawful compétition in business. The proof 
is voluminous, but, after a careful examination, the facts appear to be 
dear and within a narrow compaSs, Without attempting any par- 
ti cular analysis of them, I shall content myself with a succinct state- 
ment of the conclusions reached. The complainant is a Umited part- 
nership, organized under and pursuant to the laws of the state of 
Pennsylvania, and bas been engaged since the year 1889 in the manu- 
facture and sale of certain abradants made of crushed steel, and used 
for sawîng ànd polishing glass, stone, and other hard substances. This 
partner sMp, early in its career, adopted a trade-mark, consisting of a 
symbol well known in geom ^/\^ etry as a ' 'rhombus" or * 'lozenge" 
or conventional diaùiond, <^ y and af terwards affixed it to pack- 
ages of its product, when \/ prepared for sale, in such way, 
and with such constancy and persistency, as to now entitle it to the ex- 
clusive use of such mark to indieate its ownership of the goods upon 
which it is afflxed. During the period from 1889 to the institution of 
this suit, complainant sold large quantifies of this product throughout 
the United States with its said symbol upon the packages. But its 
goods hâve never been known in the trade as "Diamond Steel," and 
hâve never been advertised, sold, or offered to be sold under that name, 
or under any other combination of words embracing the word "Dia- 
mond" as a constituent part. On the contrary, it has always adver- 
tised its product, sold it, offered it for sale, and referred to it in the 
trade as "Crushed Steel," "Pittsburgh Crushed Steel," or "Steel 
Emery." In the fall of 1894, after the controversy between the com- 
plainant and the défendants in this case began, the complainant 
changed its stencil used for marking its packages, by cutting therein 
the word "Diamond" in connection with the symbol; but the record 
does not show that complainant ever in fact caused this word to be im- 
pressed upon any of its packages, even after that date. The proof 
shows that upon sbme of complainant's packages the letter /^y^^ 
"S" appears within the Unes of the geometrical figure, thus: '\^ S / 
but the pleadings claim nothing for this circumstanoe, ob- X/ 
viously because in the application for registry of its trade-mark, made 
in the United States patent office of date December 22, 1894, the com- 
plainant did not claim this letter "S," and did not register the same as 
any part of its trade-mark. By such action or f^ilùre to claim the 
letter, complainant must be held to hâve abandoned; this feature of its 
mark, if it had ever employed it, to the public, and thereby to hâve dis- 
claimed any exclusive right to it. Richter v. Eemedy Co., 52 Fed. 455; 
ïd., 8 C. G A. 220, 59 Fed. 577. 
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The iftade-mark of the complainant, as used upon its packages, and 
i registered in the patent office of the United States, ia as follows: 



100 Ibs. 


Patent 


Cmshed Steel. 


yORAOry 


\mark/ 


Pittsburgh 


Cnished Steel Co. 


Limited. 


Pittsburgh, Pa., U. S. A. 


Use no hooks. 



The proof also shows that, at some time prior to the fall of 1894 
(the exact date does not appear), the complainant became the owner of 
letters patent of the United States for a process for the manufacture of 
its abradants. 

The proof further shows that in January, 1894, certain Grennan citi- 
zens, by the names of Marx, Bausch, and Wirts, formed a co-partner- 
ship, under the name of Diamant-Stahlwerk, B. Bausch & Go., for the 
manufacture at Altchemnitz, Gennany, of steel abradants, similar to 
those manufactured in this country by the complainant, as already 
described, and soon after adopted a trade-mark consisting of a rough, 
irregular shaped pièce of diamond steel, with lines emanating there- 
from, intended, doubtless. to represent radiations of light. This trade- 
mark was registered in Germany in May, 1894, and was afterwards 
registered in the patent office of the United States at about the same 
time the complainant's trade-mark was registered. Soon after the 
formation of this co-partnership in Germany, the flrm proceeded to 
manufacture steel abradants at Altchemnitz, and, seeking a market in 
this country, sent Marx to New York, where, in January, 1894, he 
engaged the services of a gênerai agent, by the name of Binney, to 
handle their product in this country. A consignment of such product 
soon foUowed. It was Imown in Germany as "Diamond Steel," and, 
on arriving in this country, was so known, handled, advertised, and 
sold by Binney. It was consigned and handled in bags with the radi- 
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ant diamond stamped thereon, as already described, and with other 
prominent letters and marks shtbwing its foreign origin, thus: 



"Diamant-Stahlwerk." 
"Altehemnitz." 



FABRIK.MARKE. 




MroiSTeoco TRAirc marm. 



"Diamond Steel No. 1." 

The importation marks, "Ausfuhrgut," "Via Hamburg" or "Ant- 
werp," "Made in Germany," etc., in prominent display type, were also 
impressed upon thèse packages, in connection with the symbol. 

In the fall of 1894, Marx made an engagement with the individual 
défendants in this case to handle the foreign product of his flrm in the 
western part of the United States. Thèse défendants proceeded to do 
so in a small way, under the unincorporate name of Diamond Steel 
Company, and continued so to do until June, 1895, when they caused 
the défendant corporation to be duly incorporated, under and pursuant 
to the laws of the state of Missouri. Smce then, the défendant the 
Diamond Steel Company and its ofScers, who are the individual de- 
fendants in this case, hâve been handling, selling, and offering to sell, 
to the trade in the western portion of the United States, such Gennan 
product under the name of "Diamond Steel," and in packages upon 
which, with the consent of the German company, the radiant diamond, 
together with the other marks, letters, and symbols already heretofore 
described, appear as a trade-label. It appears that when defendant's 
licensors, who are the German co-partners, first introduced their abrad- 
ants into this country, in the summer of 1894, they wrote some letters, 
and did other things in relation to their proposed business in this coun- 
try, showing a purpose to actively compete with the complainant for 
business hère; and, in so doing, it is claimed by the complainant's 
counsel that they unfairly and unlawfully took advantage of complain- 
ant's réputation and business standing to further their ends. It is 
also claimed that the individual défendants in this case, prior to the 
incorporation of the défendant company, were guilty of the same mis- 
conduct; that, in their efforts to secure business, they unfairly and 
fraudulently employed an old agent of the complainant company, by 
the name of Kauffman. This man KaufEman was not in the employ- 
ment of the complainant, and had not been for a long time. 
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Now, without particularizing, I will state that after a careful con- 
sidération of ail this évidence, and of complalnant's theory conceming 
it, I am unable to flnd any unfair or fraudulent conduet on the part of 
the défendants or their licensors. I believe that the complainant is 
attaclÙDg too much importance to trifles, and undertakes to weave a 
mesh of falsehood and déception ont of acts, statements, and conduet 
which are entirely consistent with honest and fair compétition. Nei- 
ther the défendants nor their licensors, the German company, ever rep- 
resented their goods to be those of the complainant. On the contrary, 
from the beginning they openly claimed and persistently contended that 
their goods were of superior quality to those of the complainant. They 
came into the market, perhaps, as troublesome competitors, but with 
no fraudulent purpose or false pretenses whatsoever. They were 
willing to sail under their own colors, and so kept within the limits 
of fair compétition up to the time the évidence was taken in this case 
that there is not a particle of proof that any purchaser has ever been 
deceived by them, or that any of their goods hâve ever been palmed off 
upon the unwary, as and for the goods of the complainant A fair and 
candid considération of the proof in the case, therefore, convinces me 
that the défendants hâve neVer intended to defraud, and hâve not de- 
frauded, the complainant, or taken any unfair business advantage of 
It, and that défendants never intended to deceive the public, and ha^e 
never done so. The complalnant's conduet in the summer and f ail of 
1894, when the défendants and its licensors first entered the âeld of 
compétition with it, constitutes, in my opinion, a confirmation of this 
conclusion. After the complainant knew of the purpose on the part 
of the German company to bring their goods into the United States, and 
after it knew that they were offCTing their goods under the trade-name 
of "Diamond Steel," it made no complaint on account of the use of such 
name. Its only complaint was that the défendants and their licensors 
were infringing the complainant's patent for the process of manufactur- 
ing the abradants, and some advertisements were inserted in the press 
warning the défendants from infringing complainant's patents. This 
fact, taken in connection with the attempt later made to add the word 
"Diamond" to complainant's stencil, convinces me that complainant's 
présent contention is something of an afterthoughl. 

The foregoing views dispose of the question of unfair compétition. 
In fact, there was none intended and none practiced by the défendants. 
The question still remains, however, whether the défendants, by the 
use of the words "Diamond Steel," in their corporate name, and tïie 
same words as the trade-name of their product, hâve infringed the 
technical trade-mark of the complainant. The complainant claims 
that because it has a trade-mark, consisting solely of a geometrical 
symbol, sometimes described as a conventional diamond, therefore it 
has a monopoly of the use of the word "Diamond," so descriptive of its 
mark, as a trade-name; and this, too, notwithstanding the fact that its 
product has never been sold or offered for sale or known in trade by 
such descriptive word, and notwithstanding the further fact that it 
has, by long usage, acquired a diiïerent trade-name, — that is, "Crushed 
85 F.-41 
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Steel,?' 'Tittsbur^ Orushed Steel," and «Steel Emery." . In other 
words, complainant Seeks to maintain a monopoly of one of seTeràl 
undisclosed and unused définitions of its mark as a tr'ade-name for 
ite product. If,:iunder such conditions, complainant is entitled to 
monopolize the Word "Diamond" in any combination, as its trade-name, 
it may with equal propriety monopolize the other appropriate défini- 
tions of its mark, and prevent any competitor from using as a trade- 
name a combination including the words "Ekombua" and "Lozenge," 
wMch it bas nev^er employed in connection witb its business. I am 
unable to find any anthority for this contention, and, in my opinion, it 
resta on no solid foundation of principle.1 

If the complainant's goods had ever been known in the trade as 
"Diamond Steel," or generally as "Diamond" goods, itwould undoubt- 
edly be protectéd in the use of the word "Diamond" as a trade-name. 
even though such word nowhere appeared in connection with the sym- 
bol of a conventional diamond forming its trade-mark. Its use by a 
competitor, either as its corporate name or trade-name for its product, 
under such circumstances, would undoubtedly tend to deceive, and fall 
within the condemnation of the cases of complainant's counsel. See, espe- 
cialiy, Johnson v. Bauer, 82 Fed. 662. The trade-marks of the parties 
to this suit, aa hereinbefore set out, hâve appeared upon their respective 
packages of abradants when sold or offered for sale in. the market. 
They présent to the eye a totally différent appearance, and, in my 
opinion, are not intended to confuse purchasers of ordinary prudence. 
No ohe looking at the label or mark found upon the packages of the 
défendants can reasonably be deceived into thinking that it represents 
the goods of the complainant. The radiant, rough diamond of the de- 
fendants présents a striking dissimilarity to the conventional figure 
found on the ieomplainant's packages. Not only so, but the German 
languagé and other marks connectai with the radiant diamond clearly 
differentiate it, and the packages upori which it appears, from the com- 
plaiœmt's package, the descriptive words of which are materially dif- 
férent, and in English. The mark or label, therefore, of the défend- 
ants, is not an infringement of the complainant's teehnical trade-mark, 
and is not so similar in character to that of the complainant as to tend 
to deceive; and there being no évidence of unf air compétition in fact; 
but, on the contrary, a manif est disposition to conduct open and fair 
compétition, I see no reason for sustaining the complainant's conten- 
tion in this case, and the biU must be dismisséd. 
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ALLEGEETTI CHOCOLATE CREAM CO. v. KELLER. 

(Circuit Court, S. D. New York. February 12, 1898.) 

Trade-Makks and Trade-Names— Unfair Compétition. 

One Is entltled to sell his produet under his own name, either Individually 
or in connection with a partner; but in so doing he must be careful net to 
do anything calculated to delude the public Into the belief that his goods 
are tliose of another liavlng the same name; and, if tlie latter bas first 
acqulred a réputation for the particular kind of goods, the former may be 
enjolned from selling lilie goods, except In connection with' a clear statemfent 
Indlcating that they are not the goods of the latter. 

This was a bill in equity by the AUegretti Chocolaté Cream Company 
against Louis J. Keller to restrain an alleged unfair compétition in 
business. ' 

Charles K. OfQeld, for the motion. 
John L. Cadwalader, opposed. 

LACOMBE, Circuit Judge. In causes of this character it is the 
Cônsuming purchaser who is most likely to be misled; the large dealer 
is usually suificiently well informed to protect himself. The afiadavits, 
therefore, of the other candy dealers, submitted by défendant, are not 
persuasive. This court is satisfied that before the defendant's advent 
in this city the chocolaté creams made by complainant and its prede- 
cessor in Chicago were known to and sought after by persons hère, 
sufflciently, as the papers show, to induce them to go to the trouble of 
individually importing them. As this demand was apparently confined 
to the cônsuming public, it may be difiBcult to show it directly otherwîse 
than by the importations; but defendant's own actions supply any 
deflciencies in this line of proof. He states in his afifidavit that when 
he had made up his mind to go into the candy business in New York 
he applied to thé AUegretti Chocolaté Cream Company to get it to en- 
gage him as its "New York représentative." When this request was 
ref used, he straightway betook himself to AUegretti & Co., to whom he 
made a similar request, successfuUy. TJnless he was convineed that 
the nanle "Allegretti" would be of some use in opening a new candy 
store in New York, it is difflcult to understand why he was so 
solicitous to obtain the right to use it. It appears that défendant 
sells only the candy of AUegretti & Co., of Chicago, and that there is 
an Allegretti in such firm. This Allegretti is entitled gêner ally to sell 
his candies under his own name, either individually or in connection 
with partners, but in so doing he must be careful not to do anything 
calculated to delude the public into the belief that his goods are those 
of some one else. There is sufflcient indication in the papers that the 
younger Allegretti had endeavored to create a confusion as to the 
identity of the chocolaté creams manufactured by himself and by the 
complainant, respectively. The court of appeals in this circuit, follow- 
ing the English courts, has formulated a convenient rule applicable to 
cases of this kind (Baker v. Sanders, 26 C. C. A. 220, 80 Fed. 895), 
whlch sav.^ complainant's rights, and w:orks no hardship to an honest 
défendant. Such rule may be followed hère. 
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Upon filing a bond for $2,000, conditioned upon final success in the 
suit, and which woùld seem to be amply sufflcient to coter any addi- 
tional expense to whieh défendant may be put, complainant may take 
an injunction pendente lite restraining the défendant, Keller, from 
selling the candies of Allegretti & Co. in pacliages bearing the name 
"AUegretti," uniess such name be accompanied with the statement, 
"No connection with the original Allegretti of Chicago;" and be further 
restrained from using the said name in signs or advertisements unac- 
companied with a like atatement 



EEGINA MUSIO BOX CO. V. PAIUARD. 

(Circuit Court, S. D. New York. January 12, 1888.) 

1. Patents— iNFRiNaBMENT—DAMPBBs for Music Boxes. 

The Brachhausen patent, No. 500,369, for a damper for music boxes, Is 
expressly limited, as to clalm 2, to a damper liavlng a cam formed on the 
body portion, and is not Infringed by a damper which, among other dif- 
férences, does not hâve Its cam on the Iwdy portion. 

5. Samb. 

The Brachhausen patent, No. 500,370, for a damper for music boxes. 
construed, and held valid and Infringed as to elaim 1. 

8. Same— Construction op Patents. 

A patent is entitled to a favorable construction as against a former em- 
ployé of the patent ovraer, who leaves his service to engage in the manu- 
facture of infringing machines. 

4. Samk— Infringbment— Musio Boxes. 

The Brachhausen patent. No. 500,374, for a music plate or cylinder for 
music boxes, having double teeth struck up from the body of the plate or 
cylinder, leaving one end detached, the other end being doubled over until 
It rests against the plate, construed, and held not Infringed by a plate with 
teeth of semiconoidal form, the front edges of which constltute the worklng 
face. 

6. Samb— QovERNOK FOK Musio Boxes. 

The Brachhausen patent, No. 500,372, for a govemor or fly-fan for music 
boxes consisting of two blades or wings, preferably rectangular In shape, 
parallel with each other, rotatlng in connection with a central shaft, and 
80 arrangea as to extend one in front of the other so as to overlap, and at- 
tached by coiled springs, so that, when rotated, they will stretch out under 
the increasing centrifugal force until at the utmost tension the blades are 
substantially in one plane, discloses invention, and is not anticipated; but 
the clalms are not infringed by a construction which attains the same end 
by materieilly difCerent means. 

This was a suit in equity by the Regina Music Box Company against 
Alfred E. Paillard for alleged infringement of four patents granted to 
Gustav Adolph Brachhausen for improvements in music boxes. 

Arthur v. Briesen, for complainant. 
Edwin H. Brown, for défendant 

TOWNSEND, District Judge. This suit is brought by the manu- 
facturers of the Eegina music box, and chaînes infringement of four 
patents,— Nos. 500,369 and 500,370, for a damper, and No. 500,374, for 
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a tooth of à mnsic dise, and No. 500,372, for a governor. The claiins 
of the damper patents charged to hâve been infringed are: 

Claim: 2 of No. 500,369. 

"(2) A damper for music boxes, struck up from a single pièce of spring 
métal consisting of a main body portion, cam, e, formed on said body portion, 
and arm, f, formed intégral therewitli, and at substantially riglit angles Oiere- 
to, as and for tbe purposes described." 



jn^3. 




Claim 1 of No. 500,370. 

"(1) A damper for music boxes, consisting of the main spring body portion, 
d, arm or arms, e, e^, provided witli damping Angers, f, f2, adapted to bear 
against the sides of the tongue or tongues to be damped, and cam, g, as and 
for the purposes described." 



:rt^^^ 




The principal office of the damper of the music box is, after a comb 
tongue has been struck, and the sound caused by the vibration bas 
continued a sufficient length of time, to press against the comb 
tongue, and terminate the vibration. The applications for patents No. 

500.369 and No. 500,370 were liled at the same time, and the patents 
were issued at the same time. Both show the complainant's spring 
damper, having a body portion and an arm intégral tiierewith, and at 
substantially right angles thereto; and neither claim it broadly. In 
Na 500,369, the cam by which the damper is operated is In the rear 
of the sprocket wheel, and is operated by the ends of the teeth ; in No. 

500.370 it is at the side and is operated by the sides of the teeth. In 
defendant's device, holes are made in the flat surface of the star 
wheel, and, as the star wheel is tumed, the cam on defendant's damper 
passes into and out of thèse holes, and the damper is thus moved to 
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wards or awày froïil tlie comb tongue. Complainant's dampër does 
not normally rest agàinst ^the comb tongue, but is pressed against it by 
the action of the cam at suitable intervais. In defendant's construc- 
tion tbe damper is normâJly held against the comb tongue by its spring, 
and is pressed away from it at intervais by means of tbe cam. The 
defendant's damper has the body portion, mentioned in claim 2 of 
No. 500,369, and a curved part intégral therewith, and at substan- 
tially right angles thereto, corresponding to the arm, f, of complain- 
ant's damper; but the cam, e, is not upon the body portion, but upon 
the arm. ;, 

Claim 2 of No. 500,369 Is, by its terms, expressly limited to a damper 
having a cam fbrmed on the body portion. Defendant's damper, 
aside from other différences, some of which seem to be material does 
not hâve its cam upon the body portion, and therefore does not in- 
fringe said clàim. 

The question whether No. 500,370 bas a drag action upon the star 
wheel was much discussed. After a careful considération of the 
whole évidence, I find that it bas such action, and that it is of great 
value. 

Défendant bas the main spring body portion, d, and arm, e, of Figs. 
1 and 3 of No. 500,370, and the cam, g, and the end of defendant's 
damper, which presses against the side of the tongue tobe damped, is 
équivalent to the damping flnger, f, of complainant's patent. It is 
hOt spécifled in complainant's patent that this fllnger must be in a 
différent plane from the arm, e. 

Operating the cam by means of the holes in the flàt surface of the 
wheel is a mechanical équivalent of the mode of opération described in 
the patent. 

The Lochman patent, No. 417,650, issued December 17, 1889, had 
shown that a sping damper might be applied to a star wheel by the 
resiliency of the spring, and thrown off by the action of thé wheel. 

The Regina music box bas had very great success, superseding to 
a large extent former music boxes, and is much superior to any before 
on the market. The manufacturer of defendant's boxes was f ormerly 
employed in making complainant's boxes, and left to commence the 
manufacture of the infringing boxes on his own account, and défend- 
ant handles most, or a large part, of the boxes. Under thèse circum- 
stances, complainant's patei;t is entitled to a favorable construction as 
against the défendant ; Even, if defendant's construction is an im- 
provement on plaintifE's*dëvice, it infringes it. Claim 1 of No. 500,370, 
when limited to the damper âfcove referred to, shown ta Figs. 1 and 3, 
is valid and infrjnged. 

The claims of the note-tooth patent. No. 500,374, alleged to be in- 
fringed, are as foUows: 

(1) "A muslc-plate or cyllnder having doubled tneth, a, a, single continuoua 
pièces that project from Its surface, substantially as describeà." (2) "A muslc- 
plate having doubled teeth, a, a2, each tooth having one end suspended from 
the plate, and its other end turned outwàrd and abuttlng upôn said plate, and 
each tooth conslsting of a single éontluuoijs pièce, substautially as hereln shown 
and described." 
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The note teetli of the patent, which move the star wheels by press- 
ing against their teeth, are described as foUows in the spécification: 

"Each tooth Is formed from a single pièce struck up from the body, A, and 
supported at botli ends thereby; that is to say, an elongated pièce is eut from 
the body of the plate, leaving one end attached. The tooth is then turned up, 
and doubled until its free end reaches to the body. The tooth having this 
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construction Is well braced by Its free end bearlng agalnst thc plate; that Is, 
a long strip Is struck up from the plate, doubled and bent back, so that one end 
remains intégral with the plate, and, the other end being bent back and resting 
upon the plate, the tooth is well braced." 

The width of complalnaiit's tooth constitutes its working face. De- 
fendant's tooth is semiconoidal, and its front edge constitutes its 
working face. If the tooth is made higher than tiie stretch of the 
métal wiil bear, one side will be severed from the métal. Even so, 
and without référence to the prior art, it is not complainant's tooth, 
and it seems quite as probable that its form and mode of construction 
were suggested by some of the patents of the prior art as by that of the 
complainant. 

Thé gOTernor patent, No. 500,372, is for a device to control the speed 
of the music box. The force which moves the machinery and pro- 
duces the music is fumished by a spring, and is greatest when the 
machine is flrst wound up, and gradually decreases. The claims of 
this patent charged to be infringed are as foUows: 

(1) "The combination of the shaft, a, and means substantially as descrlbed 
for rotatlng the same, with pins, 1, parallel to saîd shaft, and carried by it, and 
with wing, g, plvoted to said pins, and with springs, j, connected with the 
outer parts of said wings, ail arranged as described, so that the wings, g, 
shall partly oterlap one another In the position of rest, but be capable of being 
brought ont of the overlapplng position by rapid rotation of the shaft, a, as de- 
scribed." (2) "In a governor or fly-fan, the combination of the fly-shaft, a, 
with the wings, g, carried thereby, and with springs connected to said wings, 
ail arranged so that the said wings overlap each other to their greatest estent 
when the fan Is at rest, and decrease or increase the extent of the overlap, 
exposing a greater or less résistance surface as the shaft, a, is more or less 
rapidly rotated. as and for the purposes specifiëd." 
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The deyice thus consista of two blades or wings, preferably rectangu- 
lar in shape, parallel with each other, and so arranged as to rotate in 
connection with. a central shaft. When at rest, thèse wings extend 
one in front of the other as to overlap, and, when rotated slowly, 
the atmospheric résistance is substantially only that which would he 
made by one wing alone. As the speed is increased, the coil springs 
attached to the wings stretch ont under the centrifugal force, so that 
the blades or wings moTe past each other and overlap each other less 
and less; and, whën the utmost ten'sion is reached, the blades are 
substantially in one plane, and expose the full surface of both to the 
atmosphère. In the spécification of the patent the principal feature 
of the invention is stated to be "the eraployment of the overlapplnji; 
wings, which, under rapid rotation, will gradually reduce the extent 
to which they overlap one another." The invention claimed by the 
complainant is the central shaft, combined with pivots parallel to it, 
80 that the wings which are supported by thèse pivots, as the speed 
is increased or reduced, move in parallel planes, but in opposite direc- 
tions. Defendant's construction has a central blade attached to the 
central shaft, and rotating with it. At each end of this central blade 
is hinged another blade or wing, the free end of which is so controUed 
by a coil spring that when at rest it is folded against the central blade, 
and when in rapid motion the centrifugal force causes the auxiliary 
blade to open and extend beyond the central blade, thus meeting with 
increased atmospheric résistance. Défendant has introduced in évi- 
dence varions alleged anticipating patents, including the Lahola pat- 
ent of July, 1892, No. 474,431; the Lochmann (British) patent of April, 
1892, No. 8,027; the Powell patent of 1883, No. 291,001; and a descrip- 
tion of a governor used in another music box in 1889. While com- 
plainanfs construction shows invention, and is not anticipated, de- 
fendant's construction attains the desired end by materially différent 
means, and, in view of the prior art, cannot be held to infringe. 

Let there be a decree for an injunction and an accounting as to the 
first claim of No. 500,370. 



WESTERN ELECTRIC CO. v. HOME TEL. CO. et al. 
(Circuit Court, S. D. Alabama. February 9, 1898.) 

No. 202. 

1. Patents— Anticipation. 

It is not sufflcient, to eonstitute an anticipation, that the devices relied on 
might, by a process of modification, reorganization, or combinatlon with each 
other, be made to accomplish the function performed by the devices of the 
patent sued on. 

2. Same— NovELTT — Bdrdkn of Proof. 

To overcome, on the ground of want of novelty, the prima facie case made 
by the patent itself, the biirden is on défendant to clearly establish that 
défense, and every reasonable doubt should be resolved against him. 
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8. SAttE*-lN*HtllfOEMEST. .-' ' 

.1», a p^ttent for improvements In multiple switch boards for téléphone ex-- 
changes, the subject-matter is not one in which form is essentlal; and in 
détermining questions of Infringement the rule wlll be applied that, disre- 
gardlng mère matters of form, the court will aseertain whetlier the several 
devices or éléments perform the same fxmctions in substantially the same 
way, to accomplish the same resuit. 

4 Samb— Switch BoARD FOB Tblbphonb ExoHANGEs. 

The Scribner patent, No. 330,061, for improvements in multiple switch 
boards for téléphone exchanges, .wherebyis effiected à direct connection of 
two subscribers' Unes through the usual plugs and coirds, at-the same time 
cntting out of the talking circuit thus formed ail the separable contacts be- 
longing to sûch Unes, and also the conductors leading to the individual an- 
nunclators, held not antlcipated as to claims 2, 4, and 6, which disclose a 
Pioneer Invention; and claims 2 and 4 held infringed, and Claim 6 not in- 
rrlnged. 

6. Same— Suit agaikst Corporation and Officbrs. 

Decree will not go against ofHcers of an infringing corporation, joined as 
défendants, when, it does not appear that, In their individual capacity, they 
ha,ve vlolated the complainant's rlghts, or derived any profit or advantage 
from the patent sued on; and the bill wiU be dismissed as to them. 

Bill in Èquity for Infringement of a Patent. 

Bartbn & Brown and Geo. L. Koberts, for complainant. 
Pillans, Torrey & Hanaw and Chas. B. Tilden, for defen^fents. 

TOtJLMIN, District Judge. This is a suit in èquity, brought by the 
Western EÏectrie Company on letters patent of thé United States No. 
330,061, datèd November 10, 1885, as the assignée of Charles E. Scrib- 
ner, to whom the patent was granted, against the Home Téléphone 
Company, Albert S, Lyons, ând Adam Clasis. The patent is for im- 
provements in multiple switch boards for use in téléphone central oifices 
or exchanges. The complainant is a corporation under the laws of the 
state of Illinois, and has been engaged in furhishing apparatus for 
téléphone exchanges, it appears, for some yëars past. ' The défendant 
company is an Alabama corporation, and the individual défendants are 
Albert S. Lyons and Adam Grlass, citizens of Alabama, and résidents of 
Mobile, and, respectively, the président and treasurer of this company. 
The bill is of the usual form in patent infringement suits, and charges 
the défendants with infringing the patent stated above by reason of 
the défendants' use at their téléphone exchange in the city of Mobile of 
certain apparatus called "multiple switch boards." Originally it was 
charged that claims 2, 3, 4, and 6 of thé Scribner patent were infringed. 
On the hearing claim 3 was withdrawn from such charge. This leaves 
before the court only claims 2, 4, and 6 of this Scribner patent. No. 
330,061. . , 

The nature and purpose of the invention embodied in this Scribner 
patent, and the patent itself, will need to be flrst stated, in order to 
hâve a clear understanding of the issues involved. The patentée says : 

"My Invention relates to multiple switch-board signais, and is designed to 
enable the operators at the différent boards to test, to détermine, what lines are 
in use, while' the circuits are so arrangea that any two lines may be conneeœd 
together upbn ahy one of the boards, without Including in their circuit the re- 
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slstance of the contact points of the switehes. In ail thèse Systems heretofore 
used, the contact points of the switehes hâve been Inclucled In the circuit of the 
two Unes when connected together. My invention is designéd to avoid the ré- 
sistance of thèse contact points by the use of circuits and apparatus more simple 
than any heretofore devised, while the operators are enabled to make the usual 
tests to détermine whether any line wanted is already in use at another board. 
It is évident that this arrangement of circuits may be used with various kinds 
of switehes other than the spring jacks having insulated frames, as described, 
and as shown in Fig. 1. In Fig. 2, I hâve shown simple Connecting bolts, c', 
d', e', for making the line connections; means being provided, as shown, for 
breaking the circuit, f ', when a connection is made at either boit. With circuits 
thus arranged, any two Unes may be connected directly on either of the boards, 
without including the résistance of the contact points of the spring jacks in their 
circuit, while such signais and^ tests may be made as may be desired." 

Scribner, the patentée, testifying for complainant, states the object 
of his patent, and among other things says: 

"The'patent in suit, No. 330,061, is for a multiple switch board. The result 
sought to be accomplished by the invention of this patent is the connection be- 
tween any two subscrjbers' Unes in a téléphone excharige, ^the exclusion of con- 
tact points from the circuit,' of , such connections, while, at the same, timê, the 
ludicator annùnciators of such eonnectecl lines are temporàriiy eut ôff from thfeir 
respective Unes." 

In defining his invention, as embpdied in this patent, by way of aid- 
ing in an understanding of it, Scribner further testifled: 

"ilie invention of the patent in suit provides a spring-jack switch upon each 
of the several switch boards for each line, the spring-jack switch being con- 
structed to provide a contact pièce to which the plug made contact when intro- 
duced Into the spring jack, a spring normally resting upon a contact point and 
circuits vrith which the line Is to be connected. By this construction the line 
wire Is directly connected with a portion of each spring jaCk, this portion being 
that with which the plug Is designéd to make contact. The line wire Is also 
connected with aU the contact points, and aU of its spring jacks, and thence 
through thé indicating annunciator and battery and to ground return. The 
introduction of a plug into any spring jack gave a contact between the plug and 
that portion of the spring Jack directly connected with the line wire, while at the 
same tlme the contact points of the jack in which the plug was inserted were 
open, and the circuit to the indicating annunciator interrupted, and this, too, 
no matter which spring jack of the line vvas' employed. A plug, when inserted 
in the spring jack and having a conducting cotd leading to another plug, would 
serve, upon the introduction of the second plùg into a spring jack belohging to 
any line, to connect directly together the two lines, without the contact points 
and any of the spring jacks being ineluded in the connected circuit. This con- 
struction, with its results, is the principal feature of the patent in suit." 

Minnis, a witness for défendants, in his twenty-second answer says : 

"Without going into any long dissertation upon the spécifications and claims 
of the patent in suit, and their interwoven relations one to the other, I think 
that I can safely boil this down into one spécifie combination clalm, to wit: A 
multiple téléphone switch board, so arranged that talking circuits can be estab- 
lished thereon without including in said talking circuit any of the separable 
contacts of any of the jacks of either, of the Unes incorporated in said talking 
circuits, ànd without preventlng or interfering with the opération of the usual 
apparatus commonly employed for the production of what is generally known 
and described as a 'busy test,' substantially as described;" 

I do not perceive any substantial différence, if any différence at ail, 
in the statement of the invention by thèse opposing witnesses. Lock' 
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wood, an expert witness for complainantj in speakîng of the separable 
contact springs, and the defectjve opération resulting from the failure 
to eut them out of the talking circuit, as made when subscribers are to 
talk over the line (his référence being to the art as it existed prier to 
the advent of the Scribner patent), says : 

"When such separable sprlng contacts are thus Introduced Into an electrica! 
circuit, it is a fact that at eacti pair a certain résistance or opposition to ttie per- 
fect passage of tlie electric current is introduced into tlie circuit; or, in otlier 
words, wlien two portions of tlie circuit conductor are lield in contact by pressure 
only, their résistance is greater tlian if, at such point of the circuit, the metallic 
conductor, such as a wire, had been undivided. In many forms of applications 
of eleetrical circuit, this additional résistance at each spring contact makes no 
appreeial)le dlfCerence to the passage of the current; but the eleetrical carrent 
employed In spealting telephony is very délicate and very weak, and requires that 
the résistance of the circuit shall be as low as possible, in order that its passage 
through the flald circuit from one subscriber's station to the other shall be facill- 
tated." 

Thus it will be seen that there were weighty objections to the multi- 
ple switch boards, prior to the Scribner patent, because, in them, a 
talking circuit composed of two subscribers' Unes, and their connections 
effected in the exchange office, included the separable contacts of ail 
the spring jacks of the two Itues embraced in such circuit The several, 
or perhaps numerous, contacts, the évidence shows, were liable to, and 
often did, maintain poor eleetrical union, — often filled between their 
touching points, more or less, with dust or other foreign substance, 
which impaired, and even sometimes destroyed, their contact, electric- 
ally speaking, and such several separable contact points of each line at 
each board, or board section, also constituted a séries of breaks, or 
breakable points, in the talking circuit depended upon by users of télé- 
phones for the transmission of speech. The évidence in this case is 
strongly persuasive, if not whclly convincing, that the invention em 
bodied in the patent involved herein overcame and eliminated thèse 
difiiculties, and produced a substantial and meritorious advance in 
this useful art. By means of this invention, as expressed in the 
patent and as shown by the évidence, the séries of separable contacts of 
each of any two lines to be brought together are eut out of the talking 
circuit when any two of the spring jacks on a board, or board section, 
are electrically connected by a pair of plugs and their conducting 
cords. Thus, referring to Fig. 1 of tlie patent, if the upper plug is in- 
serted into the spring jack, or switch, c, in the upper left-hand part 
of the figure, and then the lower plug is inserted into the spring jack 
or switch on the same left-hand board, the subscriber's line, a, and the 
subscriber's line, b, will become electrically connected for talking pur- 
poses. At the same time each of the upper spring jacks, or switches, 
d, and e, of the line, a, will be eut out of the circuit, and each of the 
spring jacks or switches of the line, b, lowest under d and e, will also be 
eut out. 

A représentation of Fig. 1 of this patent is given on opposite page. 

With this understanding of the patent, considération will now be 
given to the défenses urged by counsel for défendants. Thèse are: 
{1) That there is such failure and insuiBciency of proof adduced by 
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the complainant to establish the charge of infringement that no proper 
détermination of such issue is possible. (2) That the state of the art 
prior to the grant of the patent in suit was such as to preclude the 
allowance of any claims having the scope and capable of the construc- 
tion that can be inferred from the terms of the claim and from the 
face of the patent. (3) That by the well-known construction of the 
statuts no origmal patent should hâve been granted for the subject- 
mattOT covered or deflned by the claims of the patent in suit ; such sub- 
ject-matter having been so far and ao clearly disclosed by prior pat- 
ents to the same grantee that the rights of the latter were thereby rele- 
^ated to his remedy by reissue, and net susceptible to protection by 
this patent (i) That the patent on which this suit is founded is not 
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infringed by défendants, even if it be adinitted, tenlatîvely, that said 
patent is TaJid and capable of a brpad construction. (5) That the pat- 
ent in suit is void, as to the claims in issue, under the décision of the 
suprême court in Miller v. Manufacturing Co., 151 U. S. 201, 14 Sup. 
et. 310, and Thomson-Houston Electric Co. v. Winchester Ave. Ky. 
Co., 71 Fed. 192, and authorities therein cited. And (6) that if it be 
admitted, for the sake of argument, that the patent in suit has any 
legality whatever, the claims in said patent can only be sayed by the 
narrowest construction, rigidly restricting thera to the précise form, 
construction, and arrangement shown and described. 

The flrst objection indicated above seems to be based upon the posi- 
tion that the diagram drawing introduced by coinplainant, and marked 
"Complainant's Exhibit, Diagram Défendants' Apparatus," was not a 
correct représentation of the multiple switch board admitted by de- 
i^ndants to be used by them in their exchange .at Mobile. : Aside from 
whether défendants are right in contending that such exhibit is not 
an accurate représentation of said apparatus, the défendants them- 
selves offered in évidence, as a correct représentation of the apparatus 
alleged to be an infringement, twô diagram drawings, marked "Défend- 
ants' Exhibit A, Diagram of Défendants' Apparatus," and "Défend- 
ants' Exhibit B, Diagram of Défendants' Apparatus." This done, the 
complainànt rested its case upon this drawing. A, described by défend- 
ants' witness as a correct illustration of défendants' apparatus. 

A représentation of défendants' Exhibit A is given on opposite page. 

There does not, therefore, seem to be any merit in this ûrst objec- 
tion urged by défendants. 

The second défense urged will next be considered. The prior let- 
ters patent relied upon to sustain this proposition are Nos. 252,259, 

292.865, ; 292,866, 330,059, 330,060, 294,482, and 269,238. The 
last two heire named, although not found in défendants' brief , are never- 
theless in the record, and are referred to in complainant's brief. The 
point urged in this second défense is that, in view of the above patents, 
there is such an exhibition of the prior art that the patent in suit must 
be judicially construed, in respect of its claims, down to a scope nar- 
rower than the scope indicated by the terms of the claims and on the 
face of this patent. But défendants' witness Clark, responding to 
cross questions 48, 49, and 50, says he does not lind, in patents Nos. 

292.866, 330,059, and 330,060, that, when two lines are connected to- 
gether, without référence to the particular board upon which the con- 
nection is completed, there is a talking circuit which is free from ail 
of the separable switch contacts of the spring-jack switches of the twô 
lines thus connected, as such feature is exhibited in défendants' Sys- 
tem a.nd in the Scribner patent, No^ 880,061, in suit. This witness 
was asked to distmguish and point out anv différences that may éxîst 
between patents Nos. 292,866, 330,059, and 330,060, and, after detail- 
ing allegëd différences, he states that he finds that the pateint No. 
293,866 is the same as the patent No. 330,061, the patent in suit, wîth 
certain exceptions, which lie specifles. Whatever, then, be the merit 
or demerit, or the accuracy or inapcuracy, of thèse statements and dis- 
cussions, it remains that the patents mentioned do not, as they now 
exist, according to this witness, contain the invention coveTed by com- 
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plainant's patent, but, on the contrary, that changes must be made in 
them bef ore it is even pretended that they will show this invention. 

The suprême court, in ToplifiE v. Topliff, 145 U. S. 156, at page 161, 12 
Sup. et 828, has said: 

"It Is not sufficlent, t» constltute an anticipation, that the device relied upon 
might, by modification, be made to accomplish the function performed by the 
patent in question, if it were not designed by its mal^er, nor adapted, nor actualiy 
used, for the performance of such functions." 
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The toFceof this rulîng, and the similar ruling in Clough v. Barbep, 
106 17. S. 175, 1 Sup. et. 188, is made manifest, in its practical appli- 
cation to the pghts of parties, by the reflection that ail earlier patents 
set up in défense against a later patent sued upon are but the record 
évidence of the status the art has reached. The rights under such later 
patent are subject to what this record évidence actually shows. To 
changé thïs record, by permitting theorétical modifications of thèse 
earlier' patîeats, would be the samey in principle, as to change, by inter- 
polation or jBodification, any other évidence between the parties. 

The.witness Minnis (ans^er 24) discusses at great length the ques- 
tion of whéther there is anything novel and of a patentable character 
in the patent in suit, m view of patents Nos. 292,865, 292,866, 330,059, 
330,060, 294,482, and 269,238. He does net say that he flnds the in- 
vention of the patent in suit in either, or ail, of thèse patents, but would 
make it appear that, by çhanging some or ail of them, or by combining 
soine of them together, thus resortlng to the process of modifications 
and reorganizations, he would then arrive at this invention. For in- 
stance, hesays: 

"Thus, It -will be seen, by meana of thèse four patents, we bave been brouglit 
up step by step to an arrangement and combination almost Identieal with that 
shown In the patent In suit." 

But this "almost," with its indeflnite bounds, forms the missing link, 
and, it is thought, brings this form of attack on complainant's patent 
substantially within the raie pronounéed in Topliff v. Topliff, supra, 
and Clough v. Barker, supra, and is also within the objection to such 
a course pointed out by Judge Coxe in the case of Johnson v. Railroad 
Co., 33 Fed. 500, where he says: 

"The défendant assembles every similar device, description, or suggestion, in 
the partlcular art not only, but also in analogous, and even remoie, arts. Bvery- 
thing whicb has the least bearing upon the subject is brought In and arrangea 
by a skillful expert in an order of évolution which resembles most clearly the 
invention which is the subject-matter of attacli. Having thus reached a point 
where but a single step, perhaps, is necessary to success, and knowing from 
the inventor exactly what that step is, the expert is asUed if the patent diselosea 
Invention, and, honestly no doubt, answers in the négative. There is always 
the danger, unless care Is taken to divest the mind of the idea added to the 
art by the Inventor, that the invention will be viewed and condemned in the lîght 
of ascertained facts. With his description for a guide, it is an easy task to trace 
the steps from the aggregation to the invention." 

"In the law of patents, it is tie last step that wins," says Justice 
Brown in The Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450. 
Bearing in mind that défendants' witness Clarli distinguishes between 
the patent in suit and such of thèse alleged prier patents as he consid- 
ers, and that défendants' other witnesses, Paca and Minnis, do not 
point out the invention in suit in thèse earlier patents, it is pertinent 
to consider the rebuttal offered by complainant, through Scribner, the 
patentée, who discusses ail of thèse alleged earlier patents, as also 
patent No. 306,669, offered by défendants in connection with the Clark 
déposition, but not discussed by any of défendants' witnesses. Scrib- 
ner, in answers 1 and 7, points out that thèse patents, three of which 
are his own, do not contain the invention of the patent sued on. Com- 
plainant's witness Haskins also considéra thèse patents, and testifles 
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that he does not find in them the invention in question; and I concur 
in this View. 

This discussion disposes of tlie third proposition of défendants, to 
the eiîect tliat the patent in suit should not hâve been granted, because 
the same subjeet-matter was disclosed in prior patents to the same 
patentée, and tliat liis rights were relegated to his remedy by reissue, 
and not to an original patent. It is not clear, f rom my view of the 
"prior patents" to this patentée, how they couLd be reissued for the 
subjeet-matter covered bv this one patent. 

Thèse considérations dispose, also, of the flfth contention of défend- 
ants that the patent in suit is void, as to ihe claims in issue, under the 
décision in Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 
310, and Thomson-Houston Electric Co. v. Winchester Ave. Ey. Co., 71 
Fed. 192. In Miller v. Manufacturing Co., the later patent contained 
the same mechanism as the earlier patent to the sarae patentée, and 
the essential or only différence in the two patents was that the earlier 
claimed the mechanism in respect of its two functinns, and the later 
daimed the mechanism in respect of one of those functions; the case 
presenting one in which there was no division of mechanism, but only 
a division of functions as between the two patents. There is nothing 
of that sort as between the patent in suit and any of the patents offered 
by the défendants. 

In the additional brief filed on behalf of défendants, considérable 
space is devoted to showing that patent No. 321,390, dated Jone 30, 
1885, issued upon an application flled October 25, 1879, contains a 
substantial disclosure of the senarable contact, cutting-out feature; 
défendants contending that everything disclosed bv the patent in suit, 
except, possibly, the peculiar fonn of the apparatus and the particular 
form of the test circuit, belongs to the natentee's earlier patent. No. 
321,390, and say that the idea of excluding one set of contacts at the 
same time connection is made with another set is clearly set forth in 
this patent, No. 321,390, and that the patent in suit was therefore void, 
or anticipated. This patent, No. 321,390, describes its spring jacks 
thus: 

"One part, B', of the swltch, I term the 'Une' portion, and the other part, B, 
t term the 'test' portion." 

Thèse portions are not used simultaneously, but each is used, when 
occasion requires, for its own particular purpose. 

Défendants* witness Minnis (answer 23), speaking of thèse contacts 
in patent No. 321,390, says that: 

"Both of thèse contact switches betng of a separable character, the insertion 
of a plug wonld stiil leave In the circuit those contact switelies between the plug 
axid the point of entry of the Une into the switch board." 

It appears, then, that upon entering the plug of a Connecting cord 
into any of the séries of switches there would still be left, in the talk- 
ing circuit, the separable contact points of ail the intervening switches 
located between the plugged switch and the point of entry of the talk- 
ing line into the switch board. This statement accords with the testi- 
&5F.-42 
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nïonyof tHe patentée, SeribneP, in his answer to question 7, wherein he 



"In this patent, No. 821,390, InsteâS of a single switch ntion each' mmltiple 
swltoh board, there are two switohéé for each téléphone Une; sjad theSe two 
iswltches are Insulated from each ather, and the contact points of ail the switches 
of a given téléphone llne are Inclùded .In the Une circuit of the téléphoné Une. 
A connection et any two Unes bî thls/system gives a talljlng circuit through 
thèse contact points, thns introducing an objectionable reslstance,-«ft. def ect whieh 
the patent in suit was designed to and does obviate. Neither the construction 
nor the resuit of the patent in suit can be possibly secured by any employment 
of the apparatus of my patent No. 321,390." 

The witness Hasliins, for the-complainant, in answering question 8 
in liis déposition, says: 

"I WHl next consider Mr. Scribner's patent. No. 321,390, of Jtine 80, 1885. This 
patent also contalns the same objectionable feature of including in the talliing 
circuit the contacts of the switches when two subscribers are connected for con- 
versation, and accordingly bas no signifleance." 

Then Minnis, in his twenty-third answer, spealîs of Certain changes to 
be made in patent No. 321,390, to make it accomplish the resuit effected 
by the patent in suit. For instance, he says that: " 

"A substitution of one boit with two sets of contact switches would be an abso- 
lute équivalent of the two boita, each' having a contact switch." 

Again, he says: 

"Going a step further, and substltutlng for this boit with Wo sets of contact 
switches [of ] a boit with one set of contact switches and one solid switch con- 
tact, and we baye an arrangement under whlch the insertion bf the plug In any 
switch would leave no separable contacts inclùded in the circuit thus established." 

If patent No. 321,390 covers broadly the identieal invention covered 
by the patent in suit, as is claimed by défendants' counsel, why the 
substitution or change of bolts and contact switches, as suggested by 
witness Mmnis? Why any change of construction in the arrange- 
ment shown in patent Na 321,390, if it possesses ail the functions of 
the patent in suit? "The grant of letters patent is prima facie évi- 
dence that the patentée is the first inventer of the device described 
in the letters patent and pf , its novelty. . The burden of overcoming 
the prima facie case made out by the production of the patent is upon 
the défendant, and the défense of want of novelty must be clearly es- 
tablished bef ore a court will be justified in setting aside the patent on 
this ground. Not only is the burden of proof to make good this dé- 
fense on tiie party setting it up, but it has been held that 'every reason- 
able doubt should be resolved against him.' " . Cantrell v. Wallick, 117 
U. S. 689, 6 Sup. et. 970; Palmer v. Village of Corning, 156 U. S. 342, 
15 Sup. et. 381. 

This disposes of aU of défendants' propositions, except the fourth 
and sixth, which go to the point that there is no infringement by dé- 
fendants of the patent sued on, and to the further point that the claims 
can only be saved by a narrow construction, restricting them to the 
exact form, construction, and arrangement described by the patent in 
suit and illustrated therein. It does not seem to admit of doubt that 
this patent accômplishea a new resuit, uamely, the direct connection 
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of two subscribers' lines through the usual plugs and cords, at the 
same time cutting out of the talking circuit thus formed ail the sep- 
arable contacts belonging to such lines, and cutting out the conductors 
leading to the individual annunciators. The instrumentalities em- 
ployed to accomplish this resuit are not, individually, new instrumen- 
talities, but they are brought together in a new relation, combination, 
or organization, and thereby produce this advancé in the art of te- 
lephony, and which, according to the évidence in this case, iS meri- 
torious in respect to its practical utility, and the advantages it affords 
in the actual use of téléphones, by simplifying thé apparatus in télé- 
phone exchanges, and by improving the tone and efflciency of talking 
circuits, through the élimination of objectionable résistance to the low 
current employed in such circuits. As défendants' Exhibit A is ac- 
cepted by both parties to the suit as a substantially correct représenta- 
tion of défendants' apparatus, as used in their exchange, that exhibit 
bas been adopted by me as the basis of comparison with the patent 
sued on. 
Défendants' witness Clark, in answer 23, says: 

"The Sald défendants' Exhibit A represents correctly the apparatus as used 
In the switch board at Mobile, Alabama, by the Home Téléphone Company. 
This Is a correct drawlng." 

Clark was furtherasked: 

"In défendants' System, the circuit of each téléphone Une may be traced nor- 
mally from the subseriber's station, through the separable contact of the différ- 
ent spring-jack swltches of the Une, and thence through the Une annunciator, 
and thence back to the subseriber's station. Is not this correct? A. Yes, sir 
(cross answer 78). Referring to Fig. 1, for example, of the patent In suit, is 
not each spring Jack of each Une provided with three contacts, ohe contact being 
normally open, and the other contacts belng normally touchlng each other or 
dosed together? A. Tes, sir (cross answer 79). Is not the same true as to 
the spring jacks of défendants' System? A. Yes (cross answer 80). When a 
Connecting plug Is Inserted In a spring jack of the patent In suit, is not the 
normally open contact of the spring-jack switch closed to the plug to form a 
circuit to the téléphone Ime, .«rhlle at the same tlme the separable conta (!ts are 
disconneeted, so as to eut offi the portion of the Une or the branch which contains 
the Une annunciator? A. Yes, sir (cross answer 81). Is not the same true of 
défendants' System? A. Yes, sir (cross answer 82). In the case of the patent, 
and In the case of défendants' System, when two lines are connected together, 
none of the separable contacts of such lines are included in the united circuit 
of the two lines; that is, In the talking circuit. Is this correct? A. Yes, sir 
(cross answer 83)." 

And said witness Clark was further asked: 

"Eeferring to Fig. 1 of the patent In suit, do you not flnd a branch from the 
téléphone Une connected with the normally open contact of the spring-jack 
swltches of such Une? A. Yes, sir (cross answer 87). Referring to défendants' 
apparatus, as lUustrated In défendants' Exhibit A, are not their contact springs, 
el and e3, of the spring-jack switches of the téléphone Une of station A, and 
are not thèse contacts, el and e3, both branched from the said téléphone wire, 
and are they not normally open? A. Yes, sir (cross answer 88)." 

Paca, another of défendants' witnesses, stated that: 

"Exhibitis A and B, dlagrams of défendants' apparatus, correctly répresent the 
arrangement' of the circuits and apparatus at the exchange of the Home Télé- 
phone Company In Mobile." 



660 85 FEDERAL EEPORTER. 

The patentée, Scribner, was asked : 

"Bearing ia mlnd the prlor state of the ai-t, and that tesHmony [the testimony 
în behalf of défendants], In so far as tlie saine, relates to claims 2, 4, and 6, 
please state whether this System, as used at Mobile, eontalns the Invention of 
the patent as pointed ont ta. said claims, glving your reasons at length for any 
opinions you may express. A, The Invention of the patent as set forth in 
claims 2, 4, and 6, to vrhich you call my attention, is, in my opinion, reaiized 
in défendants' apparatus. In fact, I think It will be apparent that the défend- 
ants hâve copied In their exchange the combination of devices described in each 
of the claims 2, 4, and 6 (answer 6)." 

Some distinction between the patent in suit and the défendants' ap- 
paratus is sought by counsel for défendants to be made in respect to 
the "open branch" in the patent (wire for Connecting contacts of the 
several boards), and the wires, a2, a3, and a4, of défendants' apparatus. 
But their function is the same, and the différence between such wires 
and their arrangement is one merely of form. The subject-matter, 
however, of this patent, and the subject-matter of défendants' appa- 
ratus, for operative purposes, are not things whose essence is their 
form. Hence the rule of infringement laid down by the suprême court 
in Machine C!o. t. Murphy, 97 TJ. S. 120, 125, seems applicable hère. 
In that case the court says: 

"Except where form Is of the essence of the Invention, it has but little weight 
in the décision of such an Issue; the correct rule being that, in determining the 
question of infringement, the court or jury, as the case may be, are not to 
Judge of slmilàrities or différences by the names of things, but are to loolc at the 
machines, or theh; several devices or éléments, in the light of what they do, or 
what office or function they perform, and how they perform it, and to find that 
one thlag is substantiaUy the same as another. If It perfonns substantially the 
same function, in substantially the same manner, to obtain a lite resuit, always 
bearing in mind that devices In a patented machine are différent, in the sensé 
of îhe patent law, when they perform différent functions, or in a différent way, 
or produee a substantially différent resuit. Nor is it saf e to give mueh heed to 
the fact that the corresponding devices in two machines, organized to aecomplish 
the same resuit, are différent in shape or form the one from the other, as it is 
necessary, in every spécial investigation, to loog at the mode of opération, or 
the way the device Works, and at the resuit, as well as at the means by which 
the resuit Is attamed." 

This patent was not "the mère carrying forward of new or more 
extended application of the original thought" shown in patent No. 321,- 
390, as claimed by défendants' counsel; nor was it "a change only in 
form, proportion, or degree, doing substantiaUy the same thing, in the 
same way, by substantiaUy the same means," as patent No. 321,390. 
It is true that it was a patent for new combinations of what were old 
éléments when considered by themselves; but "a new combination, if 
it produces new and useful results, is patentable, though ail the con- 
stituents of the combination were well known and in common use before 
the combination was made." Palmer v. Village of Corning, supra. 
My opinion is that the patent in suit accomplished an absolutely new 
and useful result, — that it was a pioneer invention. "The principle 
is well settled in the patent law that where an invention is one of a 
primary character, and the mechanical functions performed by the ma- 
chine are, as a whole, entirely new, ail subséquent machines which 
employ substantially the same means to aecomplish tbe same resuit 
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are infringements, althoùgh the subséquent machine may contain im- 
provements in the sepàrate mechanisms which go to make up the 
machine." Machine Co. t. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299. 

I will now consider the claims, specifically, in connection with de- 
fendants' Exhibit A, and interpolate numerals after the éléments, of 
the claims, placing the same numerals on what I flnd to be the corre- 
eponding éléments in the said exhibit. Thus, daim 2 reads: 

"(2) At a téléphone exchange central office, the combination of multiple switcb 
boards [1] with téléphone Unes [2 and S], each permanently connected to a me- 
tallic portion of Its switch upon each board, each téléphone liïie being also con- 
nected through the contact points [5] of its switches and to ground, and means 
[6] whereby the circuit of the branch wire [7] of any given Une is opened [as 
at 8], when a connection [contact 9] Is made with the Une [2] at any board, 
whereby any two Ihaes [2 and 3] may be connected together [as at 9], upon 
«ither of the boards [1], without Including in their circuits the contact points [5] 
•of either of their switches." 

And daim 4 reads: 

"(4) The combination, with a téléphone Une [2 or 3], provided at each switch 
board [1] of a multiple System with a Connecting boit or switch [4, 5], of a 
portion [7] of sald Une, connected through an annunciator [10] to ground [11], 
and means [6] for breaking said Une [7] when a connection is made with the télé- 
phone Une [2 or 3] of either one of its bolts or switches [4, 5], substantially and 
for the purpose specified." 

From this comparison of the patent in suit with the model or dia- 
gram of the apparatus shown to be in use by the défendants, it seema 
clear to me that the défendant Home Téléphone Company has adopted 
substantially the invention alleged to be infringed. "In detennining 
the question of inf ringement, the court is not to judge about similarities 
or différences by the names of things, but is to look at the machines, 
or several devices or éléments, in lie light of what they do, or what 
office or function they perform, and to flnd that one thing is substan- 
tially the same as another, if it perfonns substantially the same func- 
tion, in substantially the same way, to obtain the same resuit." Can- 
trell T. Wallick, supra. There is no conflict in the testimony as to 
the fact that the invention covered by the patent in suit and the ap- 
paratus in use by défendants accomplish the same resuit, and there is 
no material conflict as to the construction and opération of the re- 
spective apparatus or devices shown by the patent and the admitted 
diagrams in the case; but there is a want of harmony in the conchi- 
sions of the witnesses on the conceded facts. There is a différence 
in their expert opinion on the question whether the two machines or 
devices are substantially identical, and employ substantially the same 
means to obtain the resuit, which, it is conceded, is the same. But 
the comparison made brings me to the conclusion, agreeably, also, to 
the weight of the évidence, that daims 2 and 4 are infringed. As to 
daim 6, I think that the construction or détails of the spring jacks, 
as éléments, enter somewhat into the organization it sets forth, and, as 
défendants' détail construction of spring jacks is not clearly exhibited, 
my décision as to this claim 6 is that infringement is not shown. 

It is not shown in the évidence that défendants Albert S. Lyons and 
Adam fâlass hâve in their individual capacity violated any of complain- 
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ants' ÉghtB, of that they hâve individually derived any profit or adran- 
ta^e from the patent sued on. No reason is shown why a decree 
should be ïendered against them as individuals. As to them, tliere- 
fore, the bill is dismissed at conaplainant's cost. Howard v. Plow 
Works, 35 Fed. 743; Boston Woren Hose Ce. v. Star Rubber Co., 40 
Fed. 167; Consolidated Fastener Co. v. Columbia Fastener Go., 79 
Fed. 795. 

The bill is sustained as to daims 2 and, 4, and dismissed as to daim 
6, and a decree will be entered aecordingly, and for an injunction and 
an accounting of the profits and d^lhages in respect ttf daims 2 and 4, 
the injunction not to be operative uhtjl 60 days after the eiltry of the 
decree, on account of the public ineonvenience that. mîght resuit in 
summarily enjoining the défendant Home Téléphone Company in the 
use of its Switch boardë. 



CONSOLIDATED CAÏl-HEATING CO. v. WEST END ST, KT. CO. 

WÈST END ST. EY.„Op, v. CONSOLIDItËD CAE-HBATING CO. 

(Circuit Court of Appeals, First Circuit ■ Fet)ruary 18, 1898.) 

Nos. 234 and 235. 

1. Patents— Infkingbmbnt Suits— Eabtibs. , 

^ bUl against several défendants contalned allégations Invôlving charges of 
consplracy and joint Infringemént. The prôcifs werë Insufflclent to support 
thèse allégations, and by leave of court eoiàplalnant dismissed as to ail but 
one corporation, vUch was charged in the bill wlth using devices covered 
by the patent . Beld, that the court properiy granted leave to the complaln- 
ant to disinlss the blU as against one Of the défendants, whlle refusing to 
dlsmiss the bill generally for misjolnder of parties. 

2. Same— Charactbb OF Olaims. 

One who has made a broad invention may state its gênerai principles and 
requislte features in one clalm, and, in another, the gênerai principles anfl 
requlslte features, supplemented by a more particular description of the dé- 
tails Involved In the eontemplated structure. 
8. Samk — Bi/ECTEiCAL Car Hbaters. 

Thè McElroy patent No. 500,288, for an electrical heater for street-railway 
cars, construed, and Jield valld, and infringed as to both Its claims. 

Appeai f rom the Circuit Court of the United States for the District 
of Massachusetts. 

Thls was a suit in equlty by the Consolidated Car-Heatlng Company against 
the American Electric Heàtlng Corporation, the West End Street-Railway 
Company, and certain individuals, for alleged infringemént of letters patent 
No. 500,288, Issued June 27,' 1803, to the complainant, as assignée of James F. 
McBlroy. The suit was voluntarily diseontlnued as to the individual de- 
fendants, leaving merely the two corporations, whlch, by some of the alléga- 
tions, were charged as Joint Infringers. The circuit court held that the 
first clalm of the patent was vo'iû, but that thé second clalm was valid, and 
had been infringed. It found, however, that the proof s were insufficient to 
show a Joint infringemént by the two corporations, and therefore directed 
that If the complainant desired to dismlss the bill against one of the respond- 
ents, It mlght do so on payment of costs; that, unless it dld so, the bill would 
be dismissed, with costs; but that if it disniissed as to one of them, a decree 
should be entered adjudging daim 1 void, and for an accounting aiad injunc- 
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tlon as to clàlni 2. 82 Fèd. 998. The plaintiff accorflJngly di&missed as tp 
the American Electric Heating, Corpopatioiji,: leaving the West End , Streèt- 
Rallway Company as sole défendant, and a deeree was entered against the 
latter, f rom which it has appèaled. The cobiplàiuant also appealed f rom that 
part of the deeree dismissing the bill as to claim 1. 

Frederick P. Fish and William K. ïiichardson, far Consolidated 
Car-Heating Ce. 
James H. Lange and Odin B. Eoberts, for West End. St. Ry. Co. , 

Before COLT, Circuit Judge, and WEBB aad ALDEIOH, Dis- 
trict Judges. , 

ALDEIOH, District Judge. The assignment of error based upon 
the refusai of the circuit court tô dismiss for misjoinder of défend- 
ants is not well founded. The proceeding was originally against 
seyeral défendants, and, among others, the West End Street-Bail- 
way Company, the only remaining party against whom the coni- 
plainant now asks relief. Some of the allégations below jnvolved 
a charge of conspiracy and joint infringement, but by leave of court 
and by amendment the bill was dismissed as against ail exçept the 
West End Street-Railway. Orders relating to the conduct of a 
trial and to amendments adjusting the parties to a controversy are 
generally treated as orders made in the exercise of discrétion, and 
not subject to exception and rçview. In an equity case, however, 
where the appeal brings up questions of law and of fact, the court 
of review may doubtless examine to see whether the case, as pre- 
sented,, is, edther upon the law, the f acts, or the pleadinga, an in- 
équitable case; and if, for any reason, it so appçars, relief may and 
should be withheld. But in this case the West End Eailway, one of 
the original défendants, was charged with using car heaters covered 
by the patented device, and this allégation, in wbat remains of the 
original proceeding, fairly enough, we think, raisçs the questions of 
patentability and infringement. The patent in controversy relates 
to mechanism, and a deyice for conyerting the energy of ^n electrio 
currentinto beat energy for the purpose of heating street cars, rail- 
way trains, and houses by electriçity. There are two claims in the 
patent, and in the circuit court the second daim was held to inyolve 
patentable invention, and the défendant appealed, whilC: the flrst 
claim was held invalid upon the ground that ail of its substantial 
features were covered by the second claim, and the complainant ap- 
pealed. The case comes to us on cross appeals, and therefore pré- 
sents the questions involved in both claims. 

The défendant'» counsel hâve argued with great ability and earn- 
estness against the conclusion of the circuit court that the second 
claim involves patentable novelty. We are, however, not only not 
satisfled that the court went too far in sustaining the patent, but 
are satisfled that it stopped short of giviug the patent the scope to 
which it 38 fairly entitled through what is expressed by the inventor 
in his flrst claim. We will consider first the gênerai question of 
invention. While the heater in question is described generally as 
for the purpose of warming an apartment, it is obvions, frona read- 
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ing the whole spécification, that the real problem which the inventer 
întended to solve was how to beat street cars. As is well under- 
stood, when electrical power was applied to street rail-ways, and the 
lines increased so as to involve long runs, and include places at a 
considérable distance, the question how to suitably beat the cars 
at once becanïè'an important one. Stoves took up considérable 
space in the car, were uncomfortable and dangerous, rendering too 
much beat in the locality of the stove, and not enough in other parts 
of the car.- So it became a question how the motive power could 
be utilized to evenly distribute beat through the car. It is not neces- 
sary that we should reiterate a description of the inventive device 
and the mecbanism which connected the described structure with 
the electric current, thereby enlisting its energy and converting it 
into beat for the purposeâ designed. The insenious means by which 
this resuit was accompHshed are sufficiently set out in the opinion 
of the circuit <îourt (82 Fed. 993), together with a description of 
the means by which the device bas done its work so successf ully and 
satisfactorily as to supplant ail other means, and become.an almost 
universal beating device for street cars moved by elêctricity. As 
shown by the record and the évidence, persons skilled in the art bad 
previously endeavored to accomplish the desired resuit, but without 
practical avail, and until McElroy combined the known electrical 
energy with bis happy mechanism, and described a device for put- 
ting the beat energy involved in elêctricity into practical opération 
for tbis purpose, the public had contiuued to ride in the cold. Ail 
agrée that bis device is practical, useful, and a decided advance 
upon any theretofore described or known. It does the work. In 
practical use the heating coils are placed under the car seats in dif- 
férent paJrts of the car, arranged with a radiating surface capable 
of heating the car in extrême cold weather, and with practical stops 
or cut-bffs for reducing the radiating surface, and thus properly ad- 
justing the beat to milder degrees of cold. The spiral coils are 
safely insulated, electrical contact avoided, and the current safely 
conducted through means of a mechanism so adjusting the parts 
as to make the whole self-protecting against the jar and vibration 
resulting from râpidly moving cars. Looking at the gênerai use, 
and the substantial results accomplished through the mechanical 
arrangement and the device described, with the practical view of 
giving the inventer, rather than with the view, through reflning 
processes of reasoning, of depriving him of, what fairly belongs to 
him, it is difflcult to see how the patentability of the device in suit 
can be seriously challenged. Aside from technical and reflning 
analysis as to what some feature of the prior art may cover or might 
do, and without référence to the question as to what class of inven- 
tion the patent in question belongs, it is difScult to view the Mc- 
Elroy device, which provides for Connecting with the motive power 
— the electric current — in a manner which develops and utilizes its 
beat energy, and in a harmless and practical form diffuses its influ 
ence throughout the car, as other than a useful and substantial con 
tribution to the practical art. 
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Great stress is laid upon the English patent to Rose as embodying 
anticipatory features, but the Rose deviCe did not do the thing that 
this device does. It did not undertake to do it, and,? so far as 
appears, no one ever thought of its being applied to such a situa- 
tion, and doing the work in the manner in whieh the device in ques- 
tion does it. Quite likely the Rose patent had some of the ideas 
involved Ln the patent in question, — as, for instance, the idea of 
radiating beat by means of coils of wire,— but it did not describe, or 
even siiggest, the distribution of beat, either in détail or in sub- 
stance, in the manner aiid by the means employed in the complain- 
ant's device. As was sàid by the circuit court, under the rules 
applying to foreign patents it cannot be viewed as anticipating the 
McElroy invention. 

Now as to the claims. In practice the coils of wire are wound or 
laid around an insulating substance, usually porcelain, in paths or 
grooves whieh form a ridge of nonconducting material, serving to 
keep the coils apart, and thus prevent short-circuiting. While the 
flrst claim expresses the idea that the layers of spirals shall be sep- 
arated f rom each other, it does not describe the mechanical détail for 
accomplishing such resuit. The second claim is more explicit in 
respect to this feature or détail of the contemplated structure, and 
describes the separating or insulating substance as a nonconducting 
material placed between the adjacent layers. It is reasonable to 
conclude, we think, from the inventor's statements in his claims, 
that he had thought ont the situation, and contemplated that other 
means than the nonconducting material between the layers of spiral 
coils misht be employed by the skilled mechanic, and that he would 
therefore make his flrst claim broader than the limit whieh he puts 
upon his second claim by expressly describing a nonconducting ma- 
terial as the means for performing the function of keeping the coils 
separated. He quite likely anticipated that, if he expressly limited 
himself to nonconducting material as a means for keeping the wires 
separated, the value of his patent might at least be threatened by 
the construction and use of heaters made in accordance with his 
scheme, except in respect to the means employed to prevent short 
circuits. In other words, some one might construct a heater like 
his, except the coils mighï be kept separate in other ways than ex- 
pressly described by him in his second claim. What the inventor 
intended to cover by his second claim, and what he might rightfully 
cover, was a heater construct ed upon the gênerai principles and 
with the gênerai features of his device, with the coils of wire sep- 
arated by nonconducting material, such as a porcelain ridge between 
the coils, formed by the grooves into whieh the coils were laid as 
they were wound about an insulating substance; while by his flrst 
claim he intended to cover a structure with the same gênerai fea- 
tures, with such other means separating the coils as might occur 
to the ordinary skilled mechanic as a useful means for performing 
the particular function of keeping the wires separate. In other 
words, by the second claim he describes nonconducting material 
as his means for separating the coils and preventing contact, while 
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by the fiip&t claimlieid'egcrîbes the làyerfi of spirals as something to 
beiseparated, witliout'st)eeiflcally setting out the means of sépara- 
tion. It ig possible^ anû pèrhai^s probable, tliat the second claim 
mîght be GOmstrued as; covéringnot only noncondncting material 
plaaed between the spiral layers, but such other means as might oc- 
cur to thC' skilled mechaaic as usèful for that purpose, but it does 
not, it seems to us, necessarily foHow that the inventer is bound to 
rely upon guch scope as would probàbly resuit from construction. 
He may, for the purposè of desoribing the exteiit of his claims, not 
only State the gênerai principles and requisite features of the inven- 
tion in one daim, but the gênerai principles and requisite features 
in aûother claim, éupplementing this with a more particular descrip- 
tion of the détails involved in the contemplated structure. We do 
not conâider the claims identical, and, therefore, one or the other 
superfluous, but view the flrst claim as broader than the second 
in the respect which we hâve stated, and not inconsistent there- 
with. Holding thèse viéws, both claims are sustained as valid, and 
with such resuit we are ttot called upon to consider the question 
raised by the sixth assignment of error. 

The remaining question is that of infringement, and as to this 
we agrée with the conclusion of the circuit court. The decree of the 
circuit court will be modifled so as to stand in favor of the complain- 
ant below on the first claim of the patent in suit as well as on the 
second claim, and the case is remandéd to that court for further 
proceedings accordingly. Costs in this court are decreed in favor 
of the Consolidated Car-Heating Company. 
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(Circuit Court, N. D. Callfornia. January SI, 1898.) 

No. 11,781. 

1. Patents— iNTBnFBRBïrcE PEOCEKDtNGs— Equitt Suit. 

In an equlty suit brought under Rev. St. § 4915, by a defeated contestant 
In Interférence proceedings, to détermine iais çight to a patent, tlie court bas 
power to décide tlie question of priorlty witliout any exceptions or limitations-, 
and, wlien tbe décision of the patent office is based rather on questions of 
law than any distinct flnding of prlority, the court will make an independent 
examhiation of thé testimony, and reach its own conclusioiis. 

& Samb— Invention. i : 

The conception of an Invention consista in the complète performance of the 
mental part of the Inventive act,— the formation in the mind of the inventer 
of a deflnite and permanent idea of the complète and operative invention as 
it is thereafter to be applled in practicé. If anything remàihs to be created 
or devlsed in order to enable the machine to perf orm its f unctions in the man- 
ner prpposed, the conception is not complète, so as to show a true idea of the 
means. 

8. Samb— Réduction to Peacticb. 

One is not entifled to a patent untll be has performed a complète inventive 
act, by conceiving a complète and finished Idea of meaiis, and then reducing 
It to praetlce in some art, machine, manufacture, composition of matter, or 
design. 
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•4 Same— Interférence— Phioritt — Bdrdbn op Proop. 

A patent Is prima facie évidence that the. patentée was the flrst and origi- 
nal Inventer of the thlng jatented; but îf It be Clearly shown that, prlor to 
his application, another hafl perfected a full and complète conception of the 
invention, and had also reduced it to practice, the burden is then shifted upon 
the patentée to satisfy the court that at a stUl earlier date he had a full 
conception of the invention, and had reduced it to practice. 

5. Samb— Cak-Headino Machines. 

On the évidence, fi^ld, that M. A. Wheaton was the flrst and original in- 
venter of the can-headlng machine covered by letters patent No. 450,624, 
Issued April 21, 1891, to Charles B. KehdaU, and is entitled to a patent there- 
for. 

This was a suit in equity by Milton A. Wheaton against Cliarles 
B. Kendall, and waa brought, under Eev. St. § 4915, to detennine 
the question of priority of invention, after a décision against the 
complainant on interférence proceedings in the patent office. 

I. M. Kalloch and M. A. Wheaton (in pro. per.) for complainant 
N. A. Acker, for respondent. 

HAWLEY, District Judge. This action was broîight under sec- 
tion 4915 of the Revised Statutes, which neads as follows: 

"Whenever a patent on application is refused, either by the commissioner of 
patents or by the suprême court of the District of Columbia upon appeal from 
the eomniissionér, the applicant may hâve remedy by bUl in equity; and the 
court havlng cognizance thereof, on notice to adverse parties ànd other due pro- 
ceedings had, may adjudge that sueh applicant is entitled, accoi:ding to law, to 
recelve a patent for his invention, as speclfled in his claim, or for any part 
thereof, as the facts In the case may appear. And such adjudication, if It be 
In favor of the right of the applicant, shall authorize the Commissioner to issue 
Buch patent on the applicant iiling in the patent-office à copy of the adjudication, 
and otherwise complying wlth the requirements of law." 

The commissioner of patents on March 9, 1892, declared an inter- 
férence between Charles B. Kendall's letters patent. No. 450,624, 
granted April 21, 1891, and the aj^lication of Milton A. Wheaton, 
for an improved can-heading machine, flled July 28, 1891. The real 
issue in tiiis case is whether Kendall or Wheaton was the flrst and 
original inventor of the invention covered by the issue in interférence 
in the patent office. This issue is defined as follows: 

"Invention. In a can-headlng machine, the comblnation, with opposltely rotating 
mechaaisma, of the header and retalning jaws secured thereto and rotating thM-e- 
with, said header and retalning jaws adapted to move from their axial Une dur- 
Ing rotation of the heading mechanisms, for the purpose of perfect registering 
with each other, and holding of heads and bodles during the opération of head- 
ing, substantially as and for the purpose set forth." 

The respective parties filed their preliminary statéments as required 
by the rules of the patent office. Kendall's statement is : 

"That he conceived the invention set forth in the déclaration of interférence 
some time during the sunmier of the year 1S87; tbat he made rough sketches 
ôf différent features of the invention during said summer, and thereafter; that 
during the; summer 1887 and year 1888 he explained the invention to différent 
parties; that he ne ver made a working model of his invention; that worklng 
drawings of the invention were made during the summer of lSi)l; that he bas 
In his possession sketchefe bf invention made diiring the moiith of January or 
February, 1880; and that he nevér embodied the Invention in a full-sized ma- 
chine." . , , , 
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Wh.eaton's îs: 

"That he conceivéd the Invention set fortjj in the déclaration of Interférence 
during or abput the montli of Jùne, 1889, and inade rough sketches of portions 
of the Inventions during the said month, and the month of July followlng, and 
alsoexplalned the invention to others during or about the month of June, or 
thé early part of July, 1889, In the latter part of July, or begiuning of August, 
1889, he commenced the manufacture of an expérimental machine embodying 
the Invention set forth In the déclaration of interférence, and for the purpose ot 
perfectlng the méchanical détails by whlch It was operated. ïhis machine was 
completed on the 16th day of Octobei', 1S89, tod a great many cans were headed 
upon the machine. Af ter thi8 machine was Completed, and the méchanical dé- 
tails were détermined upon, déponent commenced to build another machine, 
whicb was begun either the latter part of October or the beginning of November, 

1889. Déponent worked diligently Upon said machine uhtil the month of June, 

1890, when It was flnlshed and ready to set to work. On the 21st day of June, 
1890, at the invitation of déponent, Charles B. Kendall, the other party to tlie 
présent interférence, vlslted the machine, and examined it, and had its detaUs 
ail explalned to him. This machine bas been used in two différent canning 
factorles, with satisfactory results. It worked in the first of thèse establish- 
ments for several months, and in the second establishment It worked until said 
establishment was burned, during the year 1891. On the day previous to the 
flre In which the machine was destroyed, it headed over 25,000 cans. No model 
was ever made of the machine, except the expérimental machine previously de- 
Bcribed, and no drawlngs, previous to that tlme, except the rough sketches men- 
tloned." 

After taking ail the testimony offered by the respective parties, W. 
W. Orriek, the acting examiner of interférences, on November 15, 
1892, decided the issue in Kendall's favor. F^om that décision 
Wheaton took an appeal to the board of examiners in chief. This 
board consisted of H. H. Bâtes, E. S. B. Clarke, and S. W. Stocking. 
The two former alïirmed the décision of the examiner of interférences. 
The latter, in a lengthy and carefuUy prepared opinion, expressed his 
views to the-effect that the décision should be reversed. Wheaton 
then took an appeal to the commissioner of patents, W. E. Simonds, 
who decided in Kendall's favor. Wheaton thereafter, in due time, 
commenced this action, under the provisions of section 4915, above 
quoted. By stipulation of the parties, the évidence that was produced 
in the patent oiBce was put in évidence in this case. Wheaton of- 
fered some additional testimony tending to rebut or impeach some 
portions of the testimony of Kendall before the patent ofQce. Ken- 
dall rested his case upon the testimony taken in the interférence pro- 
ceedings in the patent office. 

The respondent Kendall claims that the issue raised is one of fact, 
pure and simple, and that tlds issue having been disposed of by the 
patent department adversely to Wheaton, and there not having been 
any material évidence ofifered to change the issue of fact there heard 
and détermined, it is the duty of this court to adopt and follow 
the rulings of the patent department; that, under the authorities, 
every reasonable doubt as to the facts found upon conflicting évidence 
must be solved in favor of the rulings of that department; and that 
ail presumptions are in favor of the correctness of its conclusions. In 
other words, his contention is that this court cannot reverse the rul- 
ings of the patent office upon a review of the same testimony presented 
before the patent oflQce, unless it clearly appears from the évidence. 
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beyond any reasonable doubt, tliat the conclusions reached by such 
officers were erroneous. In support of this contention, counsel cite 
and rely upon the f oUowing cases : Morgan v. Daniels, 153 U. S. 120, 
124, 14 Sup. et. 772; Standard Cartridge Co. v. Peters Cartridge Co., 
69 Fed. 408; Id., 23 G. C. A. 367, 77 Fed. 630. 

In Morgan v. Daniels the circuit court, in a proceeding brought un- 
der the provisions of section 4915, reversed the décision in tbe pat- 
ent ofdce, from wMch ruling the losing party took an appeal. Mr. 
Justice Brewer, in writing the opinion of the court, deemed it proper 
to announce a deflnite rule which should control the courts in the dé- 
termination of such cases. Speaking of the gênerai character of this 
class of cases, he said: 

"But this is something more than an appeal. It Is an application to the coure 
to set aslde the action of one of the executive departments of the government. 
The one chargea wlth the administration of the patent System had flnished tts 
hivestigatlons and made its détermination wlth respect to the question of pri- 
ority of Invention. That détermination gave to the défendant the exclusive 
rights of a patentée. A new proceeding is Instituted In the courts,— a proceed- 
ing to set aside the conclusions reached by the administrative department, and 
to give to the plaintifif the rights there awarded to the défendant. It is some- 
thing In the nature of a suit to set aside a Judgment, and, as such, is not to be 
sustalned by a mère prépondérance of évidence. Butler v. Shaw, 21 Fed. 321, 
327. It is a controversy between two individuals over a question of fact which 
bas once been settled by a spécial tribunal, Intrusted with full power In the 
premises. As such, it might be well argued, were It not for the tenus of this 
statute, that the décision of the patent office was a finality upon every matter 
of fact. * • • Upon prmciple and authority, therefore, It must be laid 
down as a rule that where the question decided in the patent office is one between 
contestlng parties, as to priority of invention, the décision there made must be 
accepted as controUing upon that question of fact in any subséquent suit between 
the same parties, unless the contrary is established by testimony which in char- 
acter and amount carries thorough conviction. Tested by that rule, the solution 
of this controversy is not difficult. Indeed, the variety of opinion expressed by 
the différent offlcers who hâve examined this testimony is persuasive that the 
question of priority is doubtful; and, if doubtful, the décision of the patent office 
must control." 

After announcing this rule, the court proceeded to discuss the testi- 
mony, and, at the close of the discussion, said: 

"It is enough to say that the testimony, as a whole, is not of a character or 
suffloient to produce a clear conviction that the patent office made a mistalse in 
awarding priority of invention to the défendant; and because of that fact, and 
because of the rule that controls suits of this kinâ in the courts, we reverse the 
judgment and remand the case, with instructions to dismiss the bill." 

The other décisions cited by respondent follow the rule announced 
in Morgan v. Daniels, but in ail the cases the testimony is elaborately 
reviewed. 

It is eamestly contended by complainant that the décisions in the 
patent oflace, while adverse to him, were not based upon any flnding 
of fact that Kendall was the first inventor, and that the décisions 
were based upon erroneous interprétations of the patent law. In the 
complaint in this suit it is alleged, among other things: 

"That there was no testimony talien in said interférence proceedings which 
proved. or which tended to prove, that the said respondent, Kendall, was either 
the first or any Inventor of said combinatlon, but that the testimony talsen in 
the behalf of both your orator and said Kendall fully proved that your orator 
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was the original and flrst Inventer of said comblnation; and your orator also 
avers that, In tlie malslng of thelr several décisions, neither Qie said prlmary 
exanûiner In charge of said interférence, nor the said board of examiners in 
chlef, nor the said commissioner of patents, decided that the said respondent, 
Charles B. Kendall, was either the flrst, or original, or any, inventor of said 
combination, nor that your orator was not the original and flrst inventor thereof , 
nor that said combination was not a patentable invention, but still they, and 
each of them, refused to grant your orator a patent therefor." 

The évidence shows that Kendall came to Califomia in the latter 
part of the year 1888, bringing with him certain patents which covered 
mechanism fOr the manufacture of tin. After hls arrivai he assistéd 
in organizing an automatic can company, for the purpose of utilizing 
his patents and the inventions. One of thèse patents was issued to 
Angell & Kendall on a can-heading machine, which was claimed by 
Norton Bros., of Chicago, to infringe upon certain patents owned 
by them, Mr. Kendall and G en. Hart, on behalf of the Automatic 
Can Company, employed the complainant, Wheaton, who was an at- 
tomey at law with spécial practice in patent cases, to examine the 
Norton patents and the Angell & Kendall can-heading machine, and 
furnish them with a written opinion as to whether Angell & Kendall's 
patented machine did infripge upon any of the claims of the Norton 
patents, Wheaton submitted to them a written opinion upon this 
subject Januiary 29, 1889. It appears from the évidence that several 
conversations were had between thèse parties as to the probabilitiea 
of inventing a machine that would not infringe the Norton patents, 
in the event of an adverse décision to them in the courts, and sug- 
gestions were made with référence to the construction of a continu» 
ous working câi-heading machine, The testimony of the complain- 
ant and the respondent is in direct conflict upon this point. Ken- 
dall testifled that he suggested and disclosed this idea to Wheaton. 
Wheaton just as positively testifled that he disclosed the idea and 
suggested the same to Kendall. On June 21, 1890, Wheaton com- 
pleted a continuously operating can-heading machine; and on that 
day, or about that time, at Wheaton's request, Mr. Kendall and the 
witness Bell, who is a mechanical engineer, visited the place where 
the machine was being operated. On September 20, 1890, Kendall 
flled his application for a patent in the United States patent office, 
and obtained hls patent April 21, 1891. An examination of the dé- 
cisions in the patent office shows that they were rendered in f avor 
of Kendall principally upon the ground of the relations existing be- 
tween the parties of client and attomey, and based upon the assump- 
tion that Wheaton had taken advantage of Kendall's suggestions, and 
enlarged upon his idea, and succeeded in completing a perfect ma- 
chine. In the décision of the majority of the examiners in chief, 
it is said: , 

"Wheaton's machine is largely sui generis, and patentable to him without con- 
flict. Wheaton's only error is as to what estent he has consclously or uncon- 
sciously made use of ideas imbibed from Kendall, while recelving from him 
the whole art of can-maliing machinery, as he learned it before contributing to it 
himself." 

The commissioner based his opinion exclusively upon the ground 
of the relations existing between the parties, of client and attorney. 
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ThèPe îs not în either of tlie décisions any cîear-ciît flûding of fact 
that Kendall, upon laie évidence, was the flrst inventer. Ail of the 
décisions proceed upon the theory tliàt Kendall flrst had some crude 
ideas, wMch he had never completed, and that he made some sugges- 
tions to Wheaton upon, the subject. 

_ The décisions in the patent office are not final. The statute (sec- 
tion 4915) gives to a court of equity the povper to décide between in- 
teriering patents, without any exceptions or limitation. Machine 
Co. V. Crâne, 1 Ban. & A. 494, Fed. Cas. No. 14,388; Glue Co. v, 
Brooljs, 19 Fed. 426; Hubel v. Tuclier, 24 Fed. 701; Bernardin v. 
Northall, 77 Fed. 849, 851. 

In Minneapolis Harvester Worlis v. McCormicli Harvesting Mach. 
Ce, 28 Fed. 565, Nelson, J., said: 

"Whlle acqulescenee In the décision of the patent office In an Interférence case 
might, under some clrcumstances, ralse a presumption of the validity of the 
patent, and prima fade entitle the complalnant to protection by Injunctlon, It ia 
far from res adjudicata. No conrt Is bound by the décision of the patent office 
grantlng a patent, when Immédiate steps are taken to test its validity in an 
action Instltuted for that purpose; and In an Interférence case, when the Issue 
ta dedded, the right» of the defeated party are not prejudiced If he avails hlm- 
Bdf of the law which vlrtually transfers the controversy to the courts." 

This court proceeds, not as an appellate tribunal, but as a court of 
original jurisdiction. In re Squire, 3 Ban. & A. 133, Fed. Cas. No. 
13,269'; Entier v. Shaw, 21 Fed. 321, 327; Walk. Pat. § 134. As the 
case is presented to this court, it calls for an independent examina- 
tion of thé évidence touching the real question of fact, as to who 
was the flrst inventer of the invention specified in the issue mentioned 
in the interférence proceedings. In order to properly détermine thia 
question of fact, it ia flrst essential to arrive at a correct understand- 
ing as to what is necessajy to be established in order to constitute 
the conception of an invention. From an examination of the au- 
thorities upon tliis subject, it may safely be said that the conception 
of an invention consista in the complète performance ofthe mental 
part of the inventive act. It is the formation in the mind of the 
inventer of a deflnite and permanent idea of the complète and opera- 
tive invention as it is thereafter to be applied in practice. If any- 
thing remains to be created or devised in order to enable the ma- 
chine or instrument to perform its functions in the manner proposed 
by the inventor, his conception of the invention is not finished, nor 
bas he brought into existence any true idea of the means. As ia 
said in section 378, 1 Rob. Pat.: 

"Where the shape, size, materlal, or location of Its varions parts, or the nature 
or arrangement of its component opérations, are necessary to Its practical accom- 
pllshment of the purpose for which it is designed, each of thèse must be fuUy 
developed in, and apprehended by, the mind of the inventor, in a condition 
adapted to Immédiate embodlment In the concrète art or Instrument." 

In Mergenthaler v. Scudder, 81 O. G. (No. 8) 1417, this subject is 
elaborately discussed, and numerous authorities are there cited. 

There is another principle, interwoven with the conception, that 
should not be overlooked; and that is that, before any one is en- 
titled to a patent upon the ground that he is the original discoverer 
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or inventer, it must appear that he "bas first perfected and adapted 
the invention to actual use." Whiteley v. Swayne, 7 Wall. 685. In 
Rob. Pat. § 364, the author says: 

"No one can be an inventer untU he has performed a complète Inventive act; 
that is, until he has conceived an Idea of means, and reduced it to practice in 
some art, machine, manufacture, composition of matter, or design." 

Again, in section 391, the author adds: 

"It does not constitute a part of his Inventive act, nor can it serve him as a 
démonstration that his own idea of means js capable of practical application in 
the arts. He must hâve finlshed his inventive work, and hâve complied with 
every légal requirement as fuUy as if no other laborer but himself were In the 
field, or he cannot yet be regarded as entitled to the recompense of an Inventor." 

In Coffln v. Ogden, 18 Wall. 120, 124, the court, after stating that the 
invention or discovery must hâve been complète, and capable of pro- 
ducing the resuit sought to be accomplished, said: 

"If the thing -were embryotle or inchoate. If it rested in spéculation or experl- 
ment, if the process pursued for its development had falled to reach the point 
of consummation, it cannot avall to deteat a patent founded upon a discovery 
or invention which was completed, whUe in the other case there was only progress, 
however near that progress may hâve approximated to the end in vievr. The 
law requires, not conjecture, but certainty. If the question relate to a machine, 
the conception must hâve been clothed in substantial form, which demonstrates 
at once its practical efflcacy and utillty." 

See, also, Whittlesey v. Ames, 13 Fed. 893, 898; Goodyear v. Day, 
2 Wall. Jr. 283, 289, Fed. Cas. No. 5,569; Jones v. Van Kirk, 2 Fish. 
Fat. Cas. 586, Fed. Cas. No. 7,500; Singer v. Walmsley, 1 Fish. Pat. 
Cas. 558, Fed. Cas. No. 12,900; La Baw v. Hawkins, 1 Ban. & A. 428, 
Fed. Cas. No. 7,960. 

There was no controversy in. the patent office as to the fact that 
Wheaton's machine coptained the combination and invention which 
was the subject of the issue in the interférence proceedings. It was 
found as a fact, and is clearly established by the testimony, beyond any 
reasonable doubt, that Wheaton not only had a full and complète con- 
ception of the invention, but also had reduced the same to practice, as 
early as June 21, 1890. While KendaU's patent is prima facie évi- 
dence that he was the first and original inventor, this presumption is 
met and overcome by the proofs. Whea,ton's machine was perfected, 
and in working and successful opération, several months prier ta Ken- 
daU's application for a patent. Thèse undisputed facts changed the 
burden of proof required by law from Wheaton to Kendall, and imposed 
upon Kendall the obligation to satisfy the mind of the court that prior 
to June 21, 1890, he had a full conception of the invention, and had re- 
duced it to practice. In Thayer v. Hart, 20 Fed. 693, the court held 
that, where the défendant in an infringement suit proves that he in- 
vented the patented deyice before the date of the plaintiff's application, 
the burden is transferrëd to the plaintiiï to satisfy the court beyond 
a reasonable doubt that he ârst conceived the invention. In the course 
of the opinion, Judge Coxe said: 

"The évidence of prior invention is usually entirely within the control of the 
party asserting it, and so wide is the opportunity for déception, artifice, or mls- 
take, that the authoritles are ahuost unanimous in holding that it must be estab- 
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lishea by proof clear, positive, and unequivocal. Nothing must be left to spécu- 
lation or conjecture;" and cited several authorities in support of this position. 

In American Sulphite Pulp Co. v. Howland Falls Pulp Co., 70 Ped. 
986, 993, Putnam, Circuit Judge, spêaking of the burden and character 
of proof required, said: 

"In Andrews y. Hovey, 124 U. S. 694, 8 Sup. Ct. 678, the suprême court said: 
•Patents are often granted with a vlew to leaving open, to be declded by the 
courts, questions wMch the patent office doés not deem it proper to adjudicate 
against the appllcant by wlthholding the patent' If there is anything of prac- 
tlcal value left of thîs statement, it must be considered as trimmed down to ex- 
trême narrownesB by thë extension in Morgan v. Daniels, 153 D. S. 120, 14 Sup. 
Ct. 772, of the raie aimoimced in Cantrell v. Wallicli, 117 U. S. 689, 6 Sup. Ct. 
970, that not only doés the burden of proof rest on the party wl» sots up the 
défense of prier use, but that 'every reasonable doubt should be resolved against 
hlm.' However, we thlnk that there are ojher décisions of that court which 
relleve us from discussing the applicatipij to this case of the rule of proof thus 
stated. Wenzers Invention was admitteàly made known, not wholly, but suffl- 
ciently, to the patentée, before hie application was filed. Under thèse circum- 
Btances, the burden seems to be thrown on the complainant to establish prior 
Invention by 'full, unequivocal, and convincing' évidence. Mauufacturing Co. 
V. Sprague, 123 U. S. 249, 264, 8 Sup. Ct. 122. This was the practical rule 
applied In Thayer v. Hart, 20 Fed. 693. The ease with which interested in- 
genulty dresses up matters occurrlçg after tbë'fact renders it necessary that this 
strict rule be applied, both to the défense of anticipation, and to the rebuttal in 
behalf of a patentée, under the circumstances of this case, where substantial 
information was communicated to hlm between the alleged time of invention and 
the tIme of flltag his application." 

There is not, in my opinion, anything in the testimony as to the 
relation of attomey and client which estops Wheaton from claiming to 
be the prior inventer, He does not appear to hâve acted in bad faith. 
He testified, and it is undisputed, that his object in working upon and 
producing a can-heading machine was to assist his clients and aid them 
in avoiding any infringement of Norton's machines, in the event the 
courts should enjoin the use of the Angell & Kendall can header. King, 
Morse & Co. were clients of Wheaton, and desired Mm, if possible, to 
invent a can-heading machine that would not inf ringe the Norton pat- 
ents. He acted openly in the matter, and is entitled to a reward for 
his labor, if it be true, as he claims, that he is in fact the prior inventer 
of the issue presented in the interférence proceedings. 

I am of opinion that the crucial test as to the priority of invention 
should be determined by ascertaining from the évidence what Kendall 
had accomplished prior to June 21, 1890, before he examined Wheaton's 
machine. Mr. Kendall, in his testimony, said that after January, 1889, 
he conversed with Mr. Wheaton upon the principles of can-heading ma- 
chines generally, and upon the objectionable features of both the 
Norton and Angell & Kendall machines, and told him (to quote from 
his testimony) : 

"That I was at work upon a new idea of a continuons motion can-heading ma- 
chine, and that I should build such a machine as soon as I was flnancially able 
to do so. I explained to him, in the main, the opération of this continuous 
motion header, showing that I could perfect this motion by oppositely operating 
mechanlsms,— either by the use of oppositeiy rotating disks or clamping jaws 
upon the periphery or by endless belts with clamping Jaws thereto attached, 
or by both. I also stated to him (I am not sure as to the précise date, any 
more than that it was before X ever heard of his building a machine) that there 
were several ways in which I could accomplish this resuit, I illustrated to him 
85F.-43 



674 



£5'f BDElKAb' RBPOBTBB> 






WHEATOS T. KENDAIL. 675, 

this Invention by the nse of my hands, as shown In thé exhlblts marked Ken- 
dall'a 1, 2, and 3 [photos], as I had done to other people. I took him to the 
factory of the Klng-Morse Cannlng Company, and showed hlm the can-heading 
machine which was then on exhibition there. I showed hlm its opération. I 
pointed ont the dlsadvaptages of the stop motion machine, and further called 
hls attention to the supalority 6t a continuons motion machine." 

Kendall went East in Pebruary, 1889, returning to Califoniia in May, 
1889, ançî in October, 1889^ again went East. Upon his first trip East, 
Le testifled: 

That he explalned to Coupai Brothers, In Boston, and to Mr. Schaake, who had 
been In the can-making business several years, "œy continuons motion can- 
headlng machine, as I had invented It; explainlng to them at différent times the 
movéments of thls Inyentlon; statlng to them and Mr. Schaake that I could 
use opposltely operatlng disks or jaws, attached and so arranged that It could 
receive can héads and bodles; could put the head upon them, and discharge a 
Completed can, wlthout the neeessity of any stop. Mr. Schaake and Coupai 
firothers made offhând sketches at différent tlmes of the spécial movements 
which I descrlbed to them, and which I stated were necessary in order to suc- 
çe^sfuUy earry out thls opération. I stated to them that I could also use end- 
less belts, or that I could use a revolvlng disk, or an endless belt with adjust- 
àble jaws attached to each, or that I could niake the whOle header operate upon 
a Shaft" That he also had many conversations wIth Mr. Bell, a mechanical 
ejaglneçr of the San Francisco Tool Company, and with Mr. Bosenthal, draf ts- 
man.concernlng can-making machlnery in gênerai. That he pointed out and 
explalned to them hls new idea of a continuons motion can-heading machine, 
wlth opposltely operatlng mechanlsm, ând lUustrated hls invention, as he had 
done to others, by the use ot hls hands and forearms. 

Mr. Schaake, upon his cross-exanaination, testifled as to his conversa- 
tion in Boston with Mr. Kendall as foUows: 

,"Q. Please tell. In your own language, what Mr. Kendall did descrlbe to you 
In Boston, as to a new machine, In Aprll, 1889. A. It was a machine for 
héadlng cans. He descrlbed with hls hands to me, to take a can In from the 
top by two revolvlng disks or jaws. Thèse disks to revolve towards each other; 
headlng the can and revolvlng; diseharging it as It passed the center. Thèse 
disks to hâve several heads on them. Q. Did he at that time make any draw- 
Ings of suCh a machine? A. He drew a few offhand sketches. • * * In 
thé' sketches that he made In Boston there was two disks or jaws, ànd those 
jaws, and how those jaws were to be connected at that tlnie, I do not remember'. 
Q. How were the jaws connected with the disks In the sketches which he drew? 
A. The sketches did not show how the jaws were to be connected. Q. Did thèse 
sketches show any connection between the jaws and the disks, or not? A. That 
I do not remember now. Hemade a sketch of two jaws, and remarked when 
he made those jaws that those jaws must move. From those sketches I thought, 
from my own idea, that they would work from the jawâ fastened right onto 
the disks. I made a sketch to that effect, with the jaws fastened onto the disk. 
When I explalned It to hlm, he told me that that would not work, and gave me 
the reasons." 

This withess also answered, in reply to questions concerning the 
général devices which he thought might at some time be put into a ma^ 
chine, that: 

"From the sketches that he made at that time, any man with any Ideâ of 
machlnery — can-maklng machlnery — could hâve built a headtag machine from the 
sketches and explanatlons that he gave at that time." 

There wérè no tracks described in the sketches. There wete no 
plilngers' in any of the sketches which Kendall made. The sketches 
did rioï'Mhow how the cans were to be connected with the disks. No 
detalïed déviées weire sketched. He never skétched an entire machiné. 
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After ail thèse sketches had been made, and late in the fall pf 1889, 
Mr. Kendall had three new machines constructed for the Automatic 
Can Company, like the Angell & Kendall machines, and they were fln- 
ished aboùt January 1, 1890. Mr. Bell téstified that Mr. Kendall was 
the flrst man who described to Mm a can-heading machine with oppo- 
site rotating wheels. 

"He spoke to me about gettlng up a machine to hâve either oppositely rotating 
wheels, or a machine with opposite dislîs for heading a can. There were two 
ways he could do thls heading of a can, and hâve It continuons motion. The 
main object, he told me, was to get continuons motion. The flrst time he spolie 
to me about it was in the month of September, 1889. At any rate, it was a few 
days before he went East. At that time I do not linow that he lllustrated it to 
me in any way. ♦ • * He explalned that he would hâve loose heading 
jaws on those oppositely rpvolvlng dlslîs, so that they would pass over the 
center, and head the cans. I do not remember, now, the conversation. There 
was talk enough at the {Ime to décide how it could be done. I do not recoUect 
the exact language." 

This witness could not testify that Kendall made any sketclies before 
July 1, 1890, which was after he had seen Wheaton's machine. There 
is nothing in Bell's testimony which indicates that Kendall had com- 
municated to him any idea of the means of uniting the jaws on the 
rcTolving disks. The means finally adopted by Kendall were never 
suggested to him, It is true tbat this witness testifled that, from tbe 
description and sketclies furnished by Kendall, he could hâve built 
a can-heading machine containing the issue specifled in the interférence 
proceedings, by supplying the éléments necessary to effect the motion 
desired. In other words, although no idea of the means for imparting 
the motion had been given to him by Kendall, yet he believed he could 
invent them, Upon his cross-examination he testifled in answer to 
questions as follows: 

"Q. How could you bave made an operatlye machine from the description he 
gave you, if some of the necessary parts were not in this description? Under- 
stand, the question rejfers to maklng a machine by foUowing bis description alojie, 
and without adding anything to those descriptions. A. It would hâve been im- 
possible. If you had only used just exactiy what Mr. Kendall sketched. But 
Mr. Kendall could hâve taken those sketches to an ordinaiy draftsman, who 
would hâve carrled them out. But, of course, Mr. Kendall did not show ail the 
taachine in his sketches. Q. Then the draftsman would be obïiged to add the 
parts that Mr. Kendall left out, to make an operative machine? A. Yes; but 
Mr. Kendall dld not Intend that his knowledge should end at that time, because. 
if he intended — (Interruption.) Q. The question is not what he would havs 
done, but whether he showed to you a sketch, or described an operative machine, 
prior to 1891. A. No sir; he did not show me sketches of the machine. His 
sketches were of the Jaws and the disks. Q. And he gave you no description of 
the means by which the heads were to be forced forward upon the can bodies 
during the continuons rotation of those disks, did he? A. I do not think he made 
any partlcnlar comment upon that." 

A thorough examination of ail the testimony clearly shows that prior 
to June21, 1890, Kendall had not completed the invention, in any form; 
he had not made, or attempted to make, any model of his machine, in 
any form, nor completed any sketch of it. It is a significant fact that, 
while Kendall testifled that he had made sketches prior to seeing 
Wheaton's machine, he declmed to introduce the sketches thus made 
before the officers of the patent department, as appears from the évi- 
dence, as follows: 
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"Q. Can you produce any sketch now that you made of that machine at any 
Urne prior to the 2l8t day of June, 1890? A. I can. Q. Who has got them? 
A. I bave them hère. Q. Why dld you not put them in évidence in your direct 
examination? A. Under advice of my counsel, I left them eut." 

On July 1, 1890, after he had seen Wheaton's machine in opération, 
he set Eosenthal, who was a skilled mechanical draftsman, at work on 
the drawings of his machine. There is nothing in the testimony of 
any of the witnesses that Kendall had, before he saw Wheaton's ma- 
chine, any conception of means further than two oppositely rotary 
disks, having afïixed to them, in some unknown and unexplained man- 
ner, half clamps, whereby can bodies and can heads mlght be con- 
tinuously receiyed, clamped, and discharged. The means for making 
the half jaws or clamps, moving laterally to the disks, so as to make 
them register to receive and hold during heading, and to discharge after 
headùig, had not been conceived by him. In addition to that, there 
was still needed the combination of thèse half jaws on the disks in 
couples, 80 as to be moved to and from each other to unité the bodies 
and heads. Of that construction Kendall disclosed no conception. 
And after that there must hâve been a means for moving one set of 
clamps towards the other, arranged and related to the new clamps, and 
of them he does not appear to hâve had any conception. Kendall dis- 
closed only two mechanisms, — oppositely rotating disks and jaws. He 
disclosed what he wanted those two things to do; but he did not dis- 
close any way of mounting them laterally to each other, so that they 
would do the elementary things he wanted done, namely, receiving a 
can or can header, holding the can or can head for a time, then dis- 
charging the can or can header. I am of opinion, after a careful ex- 
amination of ail the évidence, and the principles of law applicable there- 
to, that Wheaton was the flrst to conceive, and the first to reduce to 
practice, the invention of the issue. This conclusion "is established by 
testimony which, in character and amount, carries thorough convic- 
tion." Let a decree be drawn in Wheaton's favor, in accordance with 
the views expressed in this opinion. 



BBSSB T. HECHT et al. 

(District Cîourt, E. D. New Yorli. March S, 1898.) 

General Averagb— Services fok General Benepit. 

Where the managing owner malles a Journey to reach his vessel in a port 
of distress, golng in good faith, and Induced In part by an honest f eeling that 
his présence is necessary to protect the common interest, he will be entitled 
to compensation to the estent that his time was devoted to matters of common 
interest, and not to his own Interest as owner. 

This was a libel by William H. Besse against Isaac Hecht and 
others. 

Wing, Shoudy & Putnam, for libelant. 
Butler, Stillman & Hubbard, for respondents. 

THOMAS, District Jndge. The Belle of Oregon, of which the li- 
belant owned ^"/t*, Matthews, the captain, '/"*> ^^^ sundry other 
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persbns thé remaining interest; bouiid from Oregon ip New York, 
ençpuptered a hur ricane, anâ put into the port of San Francisco for 
refuge. IJpon her arrivai' at tbat port it appeared ttat the ship 
hadi been damaged, ip that certain of the sails, spars, main and 
mizzen topmast, main "topgallant mast, main rail on slarboard side, 
had beén carried aw^y, her poop operied and strained, and many 
articles had been washed from the deck and lost. It also appeared 
that the cargo had been exposed to injury from water in the hold. 
Thèse. f^cts were foûnd by the surveyors selected by the master, 
on the day succeeding, the ship's arrivai, and such surveyors at the 
same time recommended that the ship be "taken to the Arctic Oil 
Works' wharf at once,^ and that the cargo be immediately discharged, 
to save further damage to the same." The ship was takén at once 
to the designated wharf, but the work of discharging the cargo did 
not begin until October Ist, for jthe following reasons: Before the 
ship reached San Francisco, intelligence of her disaster reached the 
libelant, then at New Bedford, Mass. On September 21st, the day of 
the ship's arrivai at San Francisco, the libelant mailed to Capt. 
Matthews, at San Francisco, a letter showing that he had been advised 
of the mishap to the ship, and indicating a. cpncern to protect the 
interests of the carrier, the interests of the cargo owners, and solici- 
tude respecting the ^ipowners' duty and responsibility in the dis- 
position of the cargo at the port of refuge. This letter directed that 
nothing be donc with the cargo until further instructions, and inti- 
mated that the writer might go to San Francisco, in whîch case, as 
the letter stated, "We will try to do as nearly right as possible for 
ail cpnéerned." This letter was duly received by Càpt. Matthews, 
and pn, September 21st he telegraphed Besse of his arrivai at San 
Francisco, of certain injury to the ship, of the shifting of the cargo, 
and of the water in the hold, to which Besse on the same date 
replied, admoniahing Capt. M^^hews as tp matters relating solely 
to the interests of the shipowners. September 23d, Capt. Besse, 
having been advised thereto by the président and counsel of the 
Boston Marine Insurance Company, underwriters on freight, tele- 
graphed Matthews that he would start for San Francisco September 
24th, and directed him to.wait his arrivai before calling a survey, 
and to put the ehip in cheap wharfaga September 24th, Matthews 
telegraphed Besse, advising him of the prëliminai-y siirvey, which 
recommended a discharge and séparation of the cargo, and also stat- 
ing that the underwriters urged immédiate dischargè, and suggested 
serions responsibility for unnecessary delay. To this Besse on the 
same day replied, protesting against further proceedings pending 
his arrivai, stating that he was acting for the owners and under- 
writers; that, "cargo çannot be discharged b^ore some one be- 
comes responsable for freight aniî expènses"; aiid, "if you proceed 
according to your last telegram, you will sacrifice the entire shijj." 
On the same day Besse again telegraphed to Matthews that he was 
starting, and as follows: "You niay pei*mit landing of cargo, pro- 
viding ihe^, will give valid bonds for guaranty on payment freight 
ai^d ail &penses incurred caused by landing câirgojotherwise keep 



cargo in stip." On-t^egaipe âaj Matth^^s again telegraplieâ B^se, 
sfating Ijîs opinion tliat a large portiojo, of tb.é cargo was net ma- 
terially damaged, and that some salmon, wool, aed barley were prob- 
aMj damaged, and requijced immédiate attention te save further loss ; 
that hè wpuld store cargo in hi? name, sgid obtaia possession, with 
1130,000 fire insurançe on cargo. This telegram âlsp inquired, 
"Who are to give bonds?" Besse left Bos.ton for San î'raiicisco, and 
arrived at that place on thç eyening of September 27th. Meanwbile 
a committee of the underwriters, learning of the delay caused by 
Besse's proposed coming and the injunction plaeed upon the exé- 
cution of the recommendation of the suryeyors, protested vigorously 
against the same. This committee represented insurançe on the car- 
go to an amount approximating to the value thereof , wbich, in the 
gênerai average adjustment, is plaeed at |133,518.69, while the value 
of the ship was adjusted at $7,270.68, ajid the freight at 1^,154.30. 

The telegrams of Capt. Matthews, an experienced navigator, and, 
af ter Besse, the holder of the largest infiividual interest in the ship, 
indicate his opinion that the discharge sbould not await the arrivai 
of Besse; and, indeed, he so stated to the surveyors upon arrivai. 
Capt. Mattbews had the assistance and advice of Mr. Ck)ttrell, an ex- 
perienced employé of Knowles, the ship's agent at San Francisco, 
then absent; and it appears that Matthews did not deem requisite the 
aid of any other shipping house. It algo appears that he had confi- 
dence in his own ability to meet the exigencies of the occasion, and 
had no thought that Besse's présence would be necessary. It does 
appear from his évidence, however, that he interpreted the survey 
to mean that the entire cargo should be discharged, and that he 
would bave discharged the whole of the same, even after he should 
hâve dis«overed that it was in good condition. The surveyors and 
Besse are in collision as to the merit of the discovery, that the un- 
damaged portion of the cargo should not be discharged. But the 
surveyors flnally justified its rétention. However, in the flrst in- 
stance, Capt, Besse's right to recover for services rendered for the 
common good, to the extent of the value thereof, does not dépend 
upon events subséquent to his arrivai, save as they may reflect upon 
the purpose and propriety of his going. The case of Hobson v. Lord, 
92 U. S. 397-412, is concededly authority for the proposition that 
Besse's eXpenses and services incurred and rendered for the com- 
mon beneflt are properly allowable in gênerai average, provided he 
went to render service for the gênerai beneflt. In that case the agent 
did not arrive before the ship sailed, but no fact indicated a jour- 
ney with a purpose other than the conservation of the common in- 
terest. In the présent instance, Besse, as the managing owner, may 
be regarded, for the purposes of the discussion, as the real owner. 
He stood in several relations to affaire : First. He was the owiier of 
an injured ship that needed repairs before resuming its journey. 
Second. The injuries to the ship might or might not, according to 
their nature, be allowed in the gênerai average. Third. The ship, 
if it would résume its relation of carrier to the cargo, suspénded 
aftef the storm while going to and while in the port of refuge, must 
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be put in a seaworthy condition; aûd, unless this were done, it waa 
the carrier's duty^ to make Other provision for forwârding the cargo. 
Fourtk The ahipo^ner, after tlié ship became disabled, and while 
in the port of refuge, became the bailee of the cargo, and a négli- 
gent discharge of the dutiès impOsëd by 'this relation would make 
him personally liable. This he rebôgilizes in his letter of September 
2lst, wherein he stàtés that the entire responsibility of the cargo 
"will rest upon us.'' Pif th. His duty sis bailee justifled, and, indeed, 
demanded, solicitude and necessary action for the just protection of 
the interests of the owners of the cargo, irrespective of any antici- 
pation of Personal liability that might resuit to him, if he or his 
agents failed to properly discharge the obligation of such bailee. 
The letter of September 21st, and the telegrams sent by Besse, in- 
dicate that the shipowners' interests are uppermost in his mind, 
and that the rehabiliment of the ship, escape from undue expense 
and liability, favorable participation in the gênerai average, are to 
him mattiers of the grea;ter solicitude. However, the letter of Sep- 
tember 21st does êhow also an honest disposition for the just pro- 
tection of ail, and Capt. Besse's service at San Francisco was not 
only useful to ail, but àlso there is no eVidence that he did or omit- 
ted any act suggesting an un just préférence for his peouliar inter- 
ests. If,' then, the inquiry is, did Capt. Besse go to San Francisco 
solely to discharge his duty as bailee? it should be ansv^ered in the 
négative. But if the inquiry is, did Capt. Besse go tô San Francisco 
in good faith, and indiioed in part by an honest feeling that his 
présence was necessary to protect the common interest of which he 
was bailee? the answer certainly should be in the affirmative. It is 
not important that Capt. Matthew* might hâve done as well. The 
service of Capt. Besse was meritorious and acceptable. It résulta 
from the above that Capt. Besse went and rendered service in two 
capacities, viz. shipowner and bailee. His dual relation prompted 
his going, and undoubtedly the influences that incited the journey 
continued after his arrivai. It could not be inferred that the intense 
interest for the protection of the shipowners, so obvîous in his letter 
and telegrams, abated upon his arrivai at San Francisco, and that 
he devoted his whole time to the common interests, and no time or 
labor to the spécifie and separate interests of the owners. If, then, 
the charge of $10 per day covers his whole time and service, and not 
the time and service devoted to matters of common interest, it was 
inaocurately adjusted in the gênerai average. The évidence is not 
sufficient to advise the court in this regard. Therefore, unless the 
parties can agrée, it should be referred to a commissioner to déter- 
mine what portion of Capt. Besse's expenses and services are charge- 
able to the owners, and what to the respondent as an owner of cargo, 
and the same should be reported to the court. 

The respondents specially object to the items of wages and provi- 
sions, fl59.33, and wharfage, $108.50, said to be the amount of ad- 
ditional expense caused by the delay in discharging the cargo pend- 
ing Capt. Besse's arrivai. It is urged that the recommendation of 
the surveyors should bave been immediately put into exécution. 
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That was the opinion of Capt. Matthews and the oommittee of under- 
writers. It is not apparent from the resuit that anytbing was gained 
by the delay, nor that any injury arose therefrom save the addi- 
tional expansé of wharfage and expense of crew. If, in any case, 
it would be prudent to suspend the immédiate discharge of a cargo, 
pursuant to the direction of the surveyors, until the arrivai of a 
spécial agent, otber facts than those hère présent should be given to 
justify it. It foUows that the items for wagea and provisions and 
wharfage as above should be disallowed. 



THE NEVADA. 

THE POETIA. 

O'MEAEA V. THE NEVADA and THE POBTIA. 

(District Cîourt, B. D. New York. Febniary 28, 1898.) 

1. Admiraltt— Suit in Rbm— Sale op Res. 

A sale of a libeled vessel may be ordered before final decree, on the clalm- 
ant's motion, when the llbelant does not object after due notice, and especially 
when the clalmant is flnancially responsible and personally llable for ail law- 
f ul demands agalnst it growing eut of the collision in question. 

2. Same. 

The claimants could obtaln no advantage from such a sale, even in case 
they should Institute proceedinga for limitation of liability, for the priée real- 
Ized would not establish the vessel's value for that purpose, though it mJght 
be some évidence of value. 

This was a libel by John O'Meara against the ferryboat Nevada 
and the steamship Portia to recover for injury to bis horse, caused 
by a collision between the two vessels. The question was heard on 
a motion by the claimant for an order of sale of the Nevada before 
final decree. The owner of the Portia opposed the motion, upon the 
ground that the Portia had been injured in the collision, and that it 
was such owner's intention to file a libel against the Nevada therefor. 

Hobbs & Gifford, for libelant. 

Wilcox, Adams & Green, for the Nevada. 

Butler, Notman, Joline & Mynderse, for the Portia, 

THOMAS, District Judge. A collision between the Nevada and the 
Portia on January 31, 1898, resulted in an alleged injury to the libel- 
ant's horse, carried on the Nevada. The libel was flled against the Ne- 
vada and Portia February 16, 1898. The claim of the Brooklyn & 
New York Ferry Company, es the owner of the Nevada, was filed 
February 23, 1898. No other proceedings relating to the collision 
are before the court, save the pending motion made by the claim- 
ant for an order to sell the Nevada before final decree. The libel- 
ant did not oppose the motion, and thereby consented thereto. 
Hence no person who bas a property interest in the Nevada, or, 
so far as the records of the court show, who has taken proceedings 



68^ 85 FHÔBRÀ'L' ànt^RTER. 

agkitiBt bëv, opposés 'ffie'ëppli'catioiri/ TliW keèfs ^the réqiïirénients 
bf rôle 33, thaï no sait! of the i*e*:wlll be ôrdered ''except on defatilt 
ol?by dohsént of' thé parties appeâting, tinless' by express 'orderof 
the côitrt bfecàlise of the perishiDfgi'Or perîshable éonditibti of the 
res." ' There is, iin^i' rules 10 and 11, no apparent itëason for dis- 
crimination agairist the Nevada on such ' a motion. The Swedish 
Barfc Adoiph, 5 Fed. 114, 116.> Thé <>wner of the res'has, until a 
deeree favorable tô the libdant, présumptively the entire bénéficiai 
interest, while the burden ôf establishing the libël' rests lipon the 
libelant. But in the présent instance, the libelant does not oppose 
the claimant's application. Nor Ib it apparent that the owner of 
the Portia would be prejudiced by a sale. Such owner has no prés- 
ent standing in this court suggesting; a right to affirmative relief 
against the Nevada. But the considération is a most important 
one, and very influential in the décision of this question, that the 
Brooklyn & New York i Ferry Company is presumptively of large 
ânancial respqnsibility, and quite,able. to meet jall, claims against it; 
and a libel against ît in pèrsonain is permitted for damages arising 
from the collision in question. However, should ;the claimant dé- 
siré tô rçsort directly td thé ship, the proceeds of the sale would be 
in jthé tégistry of tfte court, standing, in the place of the res, and 
obtainatle by proper proceedings. , 

It is suggested that the Nevada would be sacriflced if sold at the 
preseiit time. She ehould bring as large a sum upon a sale under 
the oi-dés^^irected to bémade herein as under a usual marshal's sale 
after thé détérioration incident to her lying at .the wharf during 
the time necessary to dispose of the litigation with référence to her. 
Nor would the sale of heir be of advantage to her owner, should it 
institute proceedings to limit its liability. Her value for the pur- 
poses of that proceeding would not be estàblished by her sale un- 
der the iorder hère appliedifor, although such sale might be some 
évidence of her value. 

, It reèults from the foregoing suggestions that the motion of the 
claimant should be granted, but the order of sale should provide for 
a daily publication of the notice of sale for 12, days previous to such 
sale, in a newspaper pulplished in the borough of.jilanhattan, and 
for a like publication in à newspaper pùblished in the borough of 
Brooklyn, and for a personal service on ail pérsdns wlio bave in- 
stituted, or within flve days of.the day of sale shall institute, pro- 
ceedings in this court against the ship or her owner, on account of 
Such colligion, or any m,attér arising therefrom. The order of sale 
will be settled on one day's notice. 
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In re AOCOUNTS ;0F SHIPPING GOMMISSIONER.i 

(Circuit Court, S. D^ New Yoi'lj.' May "5, 1884.) 

Shipping Commissionbrs— Salaeies and Expenses— Kegùlations. 

On motion of tlie sliipping çommissioner of the port of New ïorlî for con- 
firmation of liis accounts of tbe receipts and expendltures of his office for 
the year 1882, held, tliat the payment bf a salary of $3,648 to each of his 
three sons as deputies was unreasonable and excessive, and that for the 
future the foUowing régulations shouldi be adopted: (1) That the employa 
ment of one ehlef clprli, dœutlzed, in case of necessity, to act for the shlpf 
ping jCommissioner in his officiai capacity, and to be alWwed a salary not to 
exceed ?2,500 per annum, may be justlfied by the deiïiands of the office; 
and Is authorized. (2) Thrëe other clerlis, at salaries not' fo exceed $1,200 
each, ot two at salaries not to exceed $1,600 each, in the discrétion of the 
çommissioner, may also be employed. (S) Ail compensation received hy the 
çommissioner, or his subordinates, for services rendered during office hours 
to owners or masters'of vessels or to seamen, are to be accounted for and 
returned with the receipts of the office. 

In the Matter of the Oonflnnation of the Accounts of the Shipping 
Çommissioner of the Port of New York. 

' Elihu. Root, U. S. Dist. Atty. 
Enos N. Taft, for shipping çommissioner. 

WALLÂCE, Circuit Judge. The immédiate question presented 
by the report of the master, and the motion made on behalf of the 
shipping çommissioner to conflrm the report, is whether the; salarias 
paid by the shipping çommissioner to his deputies for the year 1802 
were reasonable. Having flled his account of the receipts and ex- 
pansés of his ofl9cé for the year 1$82, an order was made, pursuant 
to the established mode of procédure since the year 1876, by which 
the account was referred to a master for an examination and report 
to the court, upon notice to the United States attorney. Pursuant to 
that order, Mr. Gutman, the master, in February, 1883, filed his re- 
port, showing that the receipts cif the office for the year 1882 were 
$22,531.50, and the expenses for the year were |22,531.50. Among 
the items of expenses in that account were three, of |3, 648 each, 
paid by the shipping çommissioner to his three sons, for their sal- 
aries as deputy shipping coramissioners. Upon the motion to con- 
flrm, that report, objection was made by the United States attor- 
ney that the salaries paid by the shipping çommissioner to his dep- 
uties were excessive. Thereupon, and on the 2d of October, 1883, 
this court made an order ref erring back the report to the master, 
and directing him to tàke such proof as might be, produced by the 
shipping çommissioner and by the United States attorney, apd re- 
port explicitly upon the reasonableness of thèse .salaries. Although, 
sinco 187^, the accounts. of the shipping çommissioner hiàve been 
returned annually, hâve been passed by a master, and on several 

1 This case has been heretofore yeported Iji ,22 Blatchf. 148, and is now pub- 
llshed in thiS séries, so as to Include therein ail circuit'and district court cases, 
elsewiiere feporied, which havé been inàdvéïftentîy oinittèd- from the Fedetàl 
Beporter or the: Fédéral Cases. ii; -v -, ' : ;:; 
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occasions hâve been objected to by the United States attorney, and 
conaidered upon sucli objections by Iny prédecessors in office, this 
is the first instance, ipwhich those accounts hâve been challenged 
by opposing proofs on the part of the United States attorney. There 
is no statute which makes it the duty of the district attorney to 
scrutinize or challenge thèse accounts, and it is donbtful if he has 
any authority in the premises, except such as is conferred upon him 
permissively by the order of the court; and for this reason, prob- 
ably, the prédecessors of the présent United States attorney deemed 
it beyond their province to controvert the correctness of the ac- 
counts, beyond criticising items which seemèd objectionable upon 
their face. The last occasion when the accounts were specially in- 
vestigated was in 1878, when objections were flled by the United 
States attorney to the accounts for the year 1877. It then appeared 
that the commissioner had paid to each of his three sons, for their 
services as deputies during that year, a salary at the rate of $3,800 
per annum, two of them being paid for the whole year, and one of 
them for six months. Judge Blatchford, in considering the objec- 
tions, and passing upon the account (16 Blatchf. 92, Fed. Cas. No. 
12,793), examined with particularity the ûnancial history of the 
office from its inception, and considered the prînciples and items of 
the accounts, and, referi^ing to the question of salaries paid by the 
commissioner to his sons, used the following language in his opinion : 

"As to the allégation that, on the déposition of the shipping commissioner, the 
master shôuld hâve reported that the salaries, at the rate of $3,800 a year, paid 
to thé three deputy eomniissibners, P. C Duncan, G. F. Dunean, and C. D. 
Duncan, Were entlrely too large for the Work performed by them, there is noth- 
Ing to show that any such point was talien by the district attorney before the 
master. Nor was any évidence Introduced before the master by the district 
attorney to show that the salaries of the deputies were too large for the worli 
performed by them. No witness expresses an opinion to that effect, nor was 
the shipping commissioner asked whether he eould not hâve obtalned compé- 
tent persons to discharge theidùties so j)érformed for a less compensation, nor 
was any évidence glven that he could. The arrangement made is testlfied to 
hâve had the sanction of each of my prédecessors, Judges WoodrufE and John- 
son. The three deputies named were deputies from the beginning. The ar- 
rangement was one which sanetioned a salary of $4,000 to each of them, if 
the fées of the office would pay it. It bas never exceedéd that sum. The 
commissioner and the deputies had a right to rely on the arrangement untU it 
should be shown, on notice and hearing, that the salaries ought to be reduced. 
Thèse observations cover the above-named accounts. I do not intend to say, 
however, that the salaries of the deputies and of the subordinates ought not to 
be reduced, and their number flxed for the future, nor do I intend to say that 
they ought." 

As the objections to the accounts are now presented, am relieved 
from any embarrassment arising from the décisions of my prédeces- 
sors, inasmucb as they were called upon to consider such objections 
when there was no évidence to contrqvert the case made by the 
commissioner himsel'f, ând practically only his side of the contro- 
versy wàs exhibited. Thèse décisions, while authoritative, and, per- 
haps, conclusive as an auditing of past accounts, do not stand in 
the way of c^onsidering de noto the (ji^'&stîon of the reasonableness 
of tb^ sS^arjes J)aid in ,1883, uniess, as stated in the opinion of Judge 
Blatchford, "the commissioner and the deputies had a right to rely 
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on tUe arrangement [in the past] until it should be shown, on notice 
and hearing, that the salaries ought to be reduced." 

The proofs taken before tbe master are yoluminous, and embrace 
a wide range of investigation, notwithstanding the strenuous efforts 
on the part of the commissioner to narrow the fleld of investiga- 
tion. It was quite impossible, however, to confine the proofs to 
the value of the deputies' services in 1882. Whether it was neces- 
sary that thèse deputies should be employed for that year, and what 
was a fair compensation for their services then, were questions which 
could not well be resolved without a comparison of the business and 
duties of the oflce in previous years, and the relative value of the 
services then and now. This led to an inquiry intp the nature and 
estent of their services in the past, and, flnally, to an extended ex- 
amination into the business of the ofiBce generally, and into the du- 
ties of the commissioner, and of the deputies and the varions sub- 
ordinates, during the whole period of its existence. This examina- 
tion bas been sufflciently comprehensive and thorough to possess the 
court, not only with the material facts respecting the primary sub- 
ject, but also conceming the past administration of the office, which 
it is very much to be regretted were not brought to the attention of 
my predecessors. It will not be profitable to attempt a recapitula- 
tion of the évidence. It is due to the shipping commissioner, how- 
ever, to state that witnesses of high respectability and intelligence 
hâve commended his administration of the office generally, and ap- 
proved as reasonable the salaries which he bas paid his sons. The 
reasons why I cannot concur in their opinion, and must disapprove 
the findings of the master, may be briefly stated, and rest upon a 
few salient, but controlling, considérations. , 

The duties of the shipping commissioner are not intricate or ar- 
guons, but they are useful and varions, and require good judgment 
and executive capacity. He is the responsible head of the office, and 
is charged with the supervision of its manifold opérations, and lu- 
eurs some financial risks, because he is obliged to pay the expenses 
of maintaining the office and of conducting its business, including 
rent and the pay of employés, out of the receipts of the office. He 
must rely exclusively upon the fées of the office to meet the ex- 
penses as well as his own salary. If thèse fées fall short, he bas 
no recourse upon the treasury of the United States. The statute 
that créâtes the office provides that the salary, fées, and émoluments 
of the commissioner shall in no case exceed |o,000 per annum. 
This salary was deemed adéquate, by the législative department of 
the government, to compensate him for ail his responsibilities and 
services, however onerous and exacting they might be. The duties 
and responsibilities of the shipping commissioner are, of course, far 
more important and onerous than those of any of his subordinates. 
Their duties are either clérical, such as those of bookkeepers or ac- 
countants, or they are services of a lower grade. The law contem- 
plâtes that thèse duties are to be discharged by the commissioner 
himself , with such clérical assistance as may be necessary. It enacts 
that "any shipping conuuissioner may engage clerks to assist him in 
the transaction of the business of the shipping qf^ce, athis ownproper 



ccist,aiia may, iû case Of netïessity, deptite sucli clèrks to açt foi* Mm 
in his oflficial capacity." Eev. St. § 4505. As appearsby tlté proofs, 
the services which the stibordinates of tbe liigher grades perform in 
the ofiflcé are almost Identically such as were féndered by elerks in 
privaté shipping offices in New York City. The commisSioner rec- 
ognized this, by sélecting ail bis principal assistants, exclusive of his 
own sons, frbm thisclass of employés, — ^persons who had been clerks 
iû private Shipping oflSlcés. Inasmuçh as his own salary and émolu- 
ments were flxed by the law at |5,000, and this standard of com- 
pensation was adopted by congress as a sufflciertt rèmuneMtion for 
his i^sks as well as his services, the action of thé cômmissioner in 
apppinting five deputies to discharge clérical duties, as soon as he 
had bccupied the ofîcè long enough to ascertaio its probable incoûie 
from fées, three at a salary of $3,500 eaeh and two at a salary of 
$3,000 èàch, starts the suggestion thaf he had gravely misconceived 
the spirit df the law tmder vrhich he was to administer the office. 
But, vrtiëfl it âppears that in the ensuifigyear (187^) thèse flve dep- 
uties iveresalariedat $3,900 eâch; that four of theni were his own 
sons, and that one of these sons was phly 19 yéàrs old, with'nd more 
expérience or qualification for thé placé than his years would imply, 
à ver^ cogeut inference àrises that he bad coriceived a scheniie for 
administering his office which was not only illegitimkte, as a radical 
departure from that çohtemplatfedby law, but which was utterly ré- 
pugnant to âll notions' pf economy and décency, if it was not tainted 
with a cOrrupt motivé; ; In 1875, thèse five deputies were salaried 
by him at $4,000 each. In 1874, af ter paying his 'own salary and 
those of the deputies, and the othier ëXpenses of the office, there 1*6- 
mained, out of receipts of fées ainoùnting to $55,000, the sunl' Of 
$126 to be paid into the treasury ofjthe United States. In 1875'the 
fées were $51,000, and $433 less than the expenses. From 1875 to 
the présent time the expenses of each year hâve absorbed the re- 
ceipts. The theory of the shipping cômmissioner is that, with the 
concurrence of Judge Woodruff, he made an arrangement with his 
deputies by which a salary of $4,000 a year to eàch Of them was to 
be alloWed when the fëes of the office would pay it, because the re- 
ceipts of the office were fluctuating, aiid at times the salaries would, 
therefore, hàvè to be much less; and it appeai^s that in 1876 they 
were alIowed only $2,450 each, the receipts having fallen in that 
year to the sum pf $29,774. ' Yet in 1877, when the récèipts were still 
less, the deputies' salaries werè allowed at $3,800 each; and it is 
noticeable that in this yeai" there wei-e but four clerks employed in 
tbe office, and they were only pâid in the aggregate the sum of 
$2,587. In 1878 the nlimber of deputies was reduced to four, the 
four sons of thé shipphig cômmissioner being retaîhed, and they 
wére paid $3,800 each. ' Subsequently one bf thém retired, and since 
then three deputies hâte been retâined, ail of them the sons of the 
bOmmissiotier. In 1882, the year spëcially under considération, thèse 
three depnties'have bejen paid $3,648 each, while'thé pay roll shows 
that only two clerks wére employed, one. of whoin wàs paîd $960, 
and one $655, and the receipts ot.tjié office Were ^122,531, which are 
juetbàlànced by tbe expenses. . 
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jTliese figures, staûfliog alone, are a sufficient comnieiitàry upoQ 
tlje extcayagànce aixd/iBiproprietyof:th.e arrangement respecting 
deputies and their salaries which was made by the shipping com- 
missioner, and which, according to his statement, was approved by 
Judge, Woodruff. But it is now shown by the testimony that during 
ail thèse years, until 1881, tbere were experienced and compétent 
clerks employed in the ofiQce by the commissioner who were not only 
fully qualifiéd to perform the services of the deputies, but who ac- 
tually did perform substaotially the same services, at salaries of 
from $20 to $25 per week; and the proofs also show that such com- 
pensation is what is generally allowed for similar services in the 
private shipping offices of New York City. 

In view of this testimony, there can be but one of two conclusions, 
— «ither that the commissioner has beeliso blinded by parental in- 
terests; that he could not exercise aa iiitelligent judgment respecting 
the economical and decoroua admihiiatration of his ofiQce, or he bas 
corruptly exercised his powers and opportunities to farm out its 
revenues as spoils for famUy distribution. : 

Theidea that Judge Woodruff, or either of my other predecessors 
in ofQce, would hâve sanctioned such a state of afifairs as is now 
shown to hâve existed, is not to be harbored for a moment. They 
were misled, undoubtedly, by a plausible présentation of the facts 
on the part of the shipping commissioner, and were called upon to 
décide upon an ex parte hearing, or upon proofs which did not ex- 
hibit any countervailing évidence. 

The foUowing gênerai conclusions are reached, and, under the 
power of this court to regulate the mode of conducting the business 
of the shipping office, will for the présent be adopted as rules for 
the régulation of the business of the office: 

(1) That the employment of one chief clerk, deputized, in case of 
necessity, to act for the shipping commissioner in his officiai capac- 
ity, and, to be allowed a salary not to exceed $2,500 per annum, may 
be justifléd by the demands of the office, and is authorized. 

(2) Three other clerks, at salariés not to exceed $1,200 each, or 
two at salaries not to exceed $1,600 each, in the discrétion of the 
commissioner, may also be employed. 

(3) Ail compensation received by the commissioner or his subordi- 
nates, for services rendered during office hours to owners or masters 
of vessels or to seamen, are to be accbunted for and returned with 
the receipts of the office. , 

Although the master's report must be disapproved, the court has 
no power to compel the shipping commissioner to pay into the 
treasury of the United States any fées which he has not sufflciently 
accounted for. Although the court is empowered to regulate the 
mode of conducting the business of the office, and is invested with 
complète control of the same, its powers are supervisory, not plenary, 
and it acts in an administrative, rather than in a judicial, capacity. 
The receipts of the office belong to the United States. The govern- 
ment can claim them or relinquish them at its option. If they hâve 
been misappropriated, the United States can sue for them and re- 
cover them. The court is not a compétent party to such a contro- 
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versy. Nor should the court undertake to adjudicate upon the rights 
of the shipping commissioner, or of the government, in a proceed- 
ing to whieh the United States are not a party, because its judgment 
would not conclude either. The government is not a party merely 
because the United States attorney has intervened in the proceed- 
ing at the direction of the court. He did not cotne into the pro- 
ceeding by the authority of any statute whieh èxpressly or by im- 
plication maiies it his duty or his privilège to represent the United 
States, nor did he appear upon the retainer or at the request of 
any department of Ûie government whieh can be deemed to rep- 
resent the United States. When a suit is brought to whieh the 
United States are a party to the record, ail the questions of faet 
and law upon whieh the government and the shipping commissioner 
are entitl^ to be heard can be appropriately and conelusively deter- 
mined. So far as the latter has acted conformably to régulations 
preseribed by this court, he will be, undoubtedly, protected, because 
the administrative power to make the régulations is lodged with the 
court; and it may be well urged that it is immaterial whether his 
acts hâve received a subséquent sanction, or were sànetioned in 
advance. It is not necessary, nor is it expédient, to express any 
opinion now as to whether the shipping commissioner was justified 
in assuming, from the action of my predecessors prier to 1882, that 
he was authorized to retain his sons as deputies and pay them the 
salaries he has paid them. If a suit shall be brought, it may be- 
come pertinent to inquire whether such action was induced by mis- 
representations or suppressions of material facts on the part of the 
shipping commissioner, whieh were intended and effectuai to mis- 
lead; Neither is it intended by the présent décision to preelude him 
from a full opportunity of. reviewing and overturning the conclusions 
of faet whieh hâve been reached and expressed in the présent pro- 
ceeding. 

The statute authorizes the court to remove from office any ship- 
ping commissioner "whom the court may hâve reason to believe does 
not properly perform his duties." Rev. St. § 4501. The permissive 
language in such a statute is mandatory. Where power is devolved 
by statute upon a public body or officer to do an act whieh concerns 
the public interests, its exercise is an imperative duty whenever the 
occasion ealls the power into activity. What my impression îs re- 
specting the officiai conduet of Mr. Duncan, upon the proofs and rec- 
ords used upon this motion, has been sufficiently indicated; but he 
is entitled to a full hearing, and should be given an opportunity, if 
he desires to retain the office, to show that he has properly per- 
formed his duties. 

An order will be entered denying the motion to pass the accounts 
for 1882, and directing the shipping commissioner to show cause 
before me, on the lOth day of May next, at 10:30 a. m., why he 
should not be removed from oflSce. 
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BIGAFUS T. PORTER et aL 
(Circuit Court of Appeals, Second Circuit. February 18, 1898.) 

, ; No. 10. 

1. Cebtification op Questions to Suprême Court. 

TJnder section 6 of the act of March 3, 1891, the practice of certification 
Is Intended to be availed o£ only when the certifylng court is in doubt about 
the spécifie question or questions certified, and not as an allowance of ap- 
peal, whereby questions about which no doubt is entertained may neverthe- 
less he passed up for décision. 

8. Same— Statbment dp Facts. 

Under rule 37 of the suprême court, providlng that certiflcates "sliall con- 
tain a proper statement of the facts on whlch such question or proposition 
of law arises," it Is the fundamental facts tlrnt are to be stated, and not the 
evldentlal facts from which tlie fundamental facts are found. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Motion to amend certificate of questions to thè suprême court 

Niles & Johnson, for plaintiff in, error. 

Stickney, Spencer & Ordway, for défendants in error, 

Before LAOOMBE and SHIPMAN, Circuit Judges. 

PER CTJRIAM. Either counsel in this case or this court is great- 
ly Hiistaken as to the functions of a certificate under section 6 of 
the act of March 3, 1891. The certificate, as it is now framed, pré- 
sents in an alternative f orm the single question what, under the 
facts stated, was the measure of damages recoverable? If it be 
amended as prayed for, a multitude of other questions will be in- 
troduced ; not, indeed, as questions separately certified, but as ques- 
tions which will hâve to be decided by the suprême court before 
the certified questions can be answered. It is believed by this court 
that the practice of certification is intended to be availed of only 
when the certifying court is in doubt about the spécifie question or 
questions certified, and that it ought not to be availed of as an "al- 
lowance of appeal" whereby questions about which the certifying 
court had no dilflculty in making up its mind may nevertheless be 
passed over to the suprême court for its décision. Such a practice 
might prove very convenient for the circuit courts of appeal, but we 
are inclined to doubt whether it would commend itself equally to the 
suprême court. Now, in the cause at bar this court, by reason of 
an apparent confiict of authorities, — disclosed by a somewhat ex- 
haustive examination of text-books and décisions, — was, and still is, 
honestly in doubt as to what, upon the facts stated, is to be taken 
as the measure of damages in causes tried in the fédéral courts. It 
desired the instruction of the suprême court for its proper déci- 
sion of that vexed question, and tbe act of 1891 provides the method 
for obtaining such instructions. But as to none of the other ques- 
tions arising on the 32, assignments of error did this court find any 
difSculty in reaching a conclusion, as must be manifest from the 
opinion filed, which disposes of each assignment seriatim, and states 
85F.-^4 



wîth more or less brevity the reasons for such décision in each case. 
It is quite possible thftt in (îiippfisiQg of opp/ort 4nore of thèse assign- 
ments this. court may hâve committed error;,^ indeed,. it .may be 
wrong as tb each 'âîid eVerj^'bne' ôf ffiéni; biit if is thôtfgtt'tfiat the 
proper practice for the correction of Such errors is by certiorari, and 
net by certiflcate. , , , , ,., , ,, , ,, 

Pilaintiff \n error asbs to hâve thç certiîftcate ameuâM by incor-' 
poratingfi certain parts of the évidence which he haà seletted,' Dé- 
fendants lu ëprôi" insîst that tHfe, sélection 'is ùnfâir, and àsk that 
furthér quotkiions^ to'b'e selëctéd by thenifeites.lbe adfïêii. It is quite 
apparent that no "sélection" from the testinjony would. sàtisfy both 
parties; and neither the court jbelow, nbr the jury, nor this court 
passed on any such "«élection," but on the body of prpof. The foun- 
datiofi of the motion' is the clause in rule 37 pf the suprême court 
which provides that ceftificàtes "shaîli cbntàin a prôpèr statëmént of 
the facts ipU; T^Wcb such question qr propoeitipnof law arise^/'f But 
the very phraseology of this clause indicates that itjis the funda-, 
mentaJif^ct? that sire -tp ,be stated, pot the evidential factf f ropi vehich 
the fûndamental facts are found. When the evidential facts are in- 
cluded as part of the prpl^lenj sùbitnittéd, it ceasés ïo be a question 
of pure law, and becoméS'k ''çitleâtibn of thixed law and fact," such 
as involves questions of judgmeiiit by the court upbn thé wéight or 
effect of testimony, or facts adduced in the case. And it is cer- 
tainly sèttled by aùthority that certification is not to'be Svailed iof 
to propound to the suprême court >aay such "question ofmixèd law 
and fact." Jewell v. Knight, 123 U. Si 426, 8 Sup. Gt. 193. We 
find no fûndamental fact in the proposed aiiendment not already in- 
cludéd in our statement; only evidentialifacts from wMch plaintiff in 
error may make some contention thàt the jury and this court erred 
in ânding one or more Of the fûndamental facts against plaintiff in 
error, or that the verdict was excessive. For thèse reasons the mo- 
tion is denied. 



: WESTERN UNION TEL.iCO. v. BAKER- 

(Circalt Court of Appeâls, Nlnth Circtiit. February 7, 1808.) 

No. SI91. . 

ApPBAii AND Erbor— Exceptions to Instructions— Time pok Takino. 

■ Exceptions to instructions taken after the jury had retired wiU not be con- 
sldered, thçugh It is shown by ttie record that iby the practice and rulings 
of the trial court such exceptions were not allowed to be ta^en in the prés- 
ence of the Jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington, 

George H. Fearons, L. D. McCutcheon, and R. B. Glarpenter, for 

plaintiff in error. , 

Harold Preston, E. M. Carr, and L. C. Gilman, for défendant in 
error.' "','■ '■■''' 

' îîefôre ,Gil^^^ EOSS,,and MORROW, Circuit Judgea. 
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GILBERT, Circuit Ju^gç. , The assignments pf error in this case 
are confined to the nilingsofthe circuit court in éiving and refusing 
instructions tothe jury. : The défendant, ia error raises the question 
of the power of this court to consider the alleged errors, upon the 
ground that it ^ppears from the record that no exception was takeh 
by the plaihtiffjh error to the instructions so given and refused until 
after the jury had retired to consider their verdict. It was held 
by this court in the case of Bank v. McGraw, 22 C. C. A. 622, 76 Fed. 
930, that exceptions taken to the ^instructions given or refused to 
the ^ury could not he enteftained upon a Writof error unless they 
^ére takén while the jury were at the bar andbefore they retired 
to d,eiiberate "upon, their verdict., That position is sustained, we 
b'éliéve, by every- court to which thè question has been presented. 
Railway Co. v. Spencer, 18 C. C. A. 114, 71 Fed. 93; Stohe v. U; S., 
12 C. 0. A. 451, 64 Fed. 667; Van Etten v. Town of Westport, 60 
Fed. 579, 585; Bracken v. Railway Go., 5 C. C. A. 548, 56 Fed. 447, 
450; Sutherland v. Round, 6 C. C. A. 428, 57 Fed. 467, 470; John- 
son V. Garber, 19 C. G; A. 556, 73 Fed. 523;: Phelps v. Mayer^ 15 
How. 160; Turner V. Yâtes, 16 How; 14, 29; St-anton v. Embrey^ 93 
■U. S.:548, 555. ■ ;v j., , , - . ■■■'.■.:. 

It ia stated in the record that ail the exceptions "were take» in 
writing after the jury had retired to deliberate upon their verdict, 
and before the rendition of their verdict, for the reason that this court 
refused in ail cases to allow exceptions to be taken in the présence 
of the jury, and would not hâve allowed exceptions to be taken in 
this case had it been asked, but no request was made by either party 
to take such exceptions before the jury retired." In Johnson v. 
Garber, supra, it appeared that a similar practice was followed in 
the circuit court for the Western division of Tennessee. It is thus 
referred to in the opinion in that case: 

"The trial judge States It to be the invariable practice of the court below— 
well knowH and acted upon by counsçl, though no formai raie to this efCect has 
beeiv adopted by the court— not to require such spécifie objections to bp so 
taken, but counsel on either side Is understood always to hâve taken the objec- 
tion to any instruction, or any part of the charge, iso that, in subsequently mak- 
Ing up tliè bill of exceptions, he mày take any objection as if the rule of taking 
it at the tlme had been fully complied with." 

The court proceeded to say: 

"In! View of the proper practice, deflfled in the décisions already referred to, 
the practice of the court bélow was improper; and the fact that such practice 
obtained, cannot give this court power to consider an exception which was not 
reserred at the only time when, under the law, it could hâve been reserved, 
namely, at the trial, and wWle the jury were at the bar." 

We think the language of the opinion in that case is applicable to 
tliis. The judgment of the court below must be afiBrmed. 
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■ ^■'''., ■^'■'■fiiîBiy^v. ATLAf;Tic.&;K;it,;Qp.ï 

(Carcult Court, s. D. New York. August 27, 188*.) 

Circuit CorRTS — Epfect op Décisions in Other Circuits. 

A décision In another circuit, in an action between two rallroâd companies, 
that the right of action for unpaid dividends due under a lease was in the 
lessor Company, will be foUowed in an action by stockàolders of tliat Com- 
pany against the lessee for an accounting of sucli dividends. 

This was a suit by William Eeed against the Atlantic & Pacific 
Railroad Company to recover dividends àlleged to be due from the 
latter company to the plaintiff as a stockholder in the Pacific Rail- 
road Company, under the terms of a lease made by the Pacific Com- 
pany to thé défendant. 

Edward L. Andrews, for plaintiff. 
John E. Burrill, for défendant, 

WALLACE, Circuit Judge. I should incline to the opinion, were 
it net for the décision of the circuit court for the district of Massa- 
chusetts, that the plaintiff, as one of the stockholders of the Pacific 
Kailroad, could maintain this action, and that its directors were not 
his agents, ôr the agents of the stockholders generaUy or of the cor- 
poration, in accepting a surrender of the lease made by the corpora- 
tion to the défendant. It would seem that, by the lèase of ail its 
property to the défendant for 999 yeavs, with a power to mortgage, the 
Pacific Railroad practically abdicated ail its functions, dissolved its 
relations with its stockholders, and constituted its stockholders cred- 
itors of the défendant. By the terms of the lease, it was to maintain 
its corporate organi2a,tion in the interests of the défendant, and was 
also to retain sufiicient vitality to re-enter and take possession of 
the demised property, in case the interest to its bondholders, or divi- 
dends to its stockholders, were not paid by the défendant according to 
the covenants. For ail practical purpôses, the corporation was as 
defunct as anything short of a judgment pf dissolution could make it, 
and this was thé resuit contemplated by ail the parties to the lease. 
If its directors had accepted a surrender under circumstances which, 
in any conceivable way, could hâve inured to the interests of its 
stockholders or creditors, their action might be deemed as équivalent 
to exercising the power of re-entry. Rut in the suit brought in the 
name of the corporation against the défendant to recover, among 
other things, the dividends due stockholders under the lease, it was 
decided, by a court of cô-ordinate jurisdiction with this, that the 
cause of action was in the corporation, and not in thè individual stock- 
holders. Pacific R. R. V. Atlantic & P; R. Co., 20 Fed. 277. That 
décision is entitled to great respect. Upon the case in the form in 
which it was there presented, the conclusion reached by the court 

1 This case bas been heretofore reported In 22 Blatchf. 469, and Is now pub- 
lished in this séries, so as to Include thereln ail circuit and district court cases 
elsewhere reported which hâve been inadvertently omitted from the Fédéral 
Reporter or the Fédéral Cases. 
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seema reasonable and sourid. It is cértainly désirable that the rights 
of ail the stockholders, and the liability of the défendant to them, 
be settled in one controversy, and it may well be considered that the 
corporation retains sufiQcient life to represent its stockholders ip such 
a suit. In any view, it would be unseemly for this court, in a suit 
upon the same lease, brought by one of the stockholders, to recover 
part of the same dividends, to hold the contrary. Such a décision 
might resuit in two judgments against the défendants, in différent 
jurisdictions, for the dividends. "Under such circumstances," as 
was well said by Emmons, J., in Vulcanite Co. v, Willis, 1 Ban. & A. 
573, Fed. Cas. No. 5,603, "every suggestion of propriety and fit public 
àctioû demands" that the décision of the co-ordinate tribunal "be 
followed until modifled by the appellate court." Judgment is ordered 
for the défendant. 



MILLER V. PERBIS IRRIGATION DIST. et al. 

(Circuit Court, S. D. Callfomla. February 21, 1898.) 

No. 752. 

1. Db Facto Public CoBPOBATrOH— CoLLATEftAi» Attack on Oroanizattow. 
Where a reputed public corporation Is acting under the forms of law, 
uncballenged by the state, the yalidlty of Its organlzation cannot be brought 
In question by prlvate parties. Nelther the nature nor the eztent of an 
Ulegallty In its organlzation can affect Its existence. If it be acting under 
color of law, and the state makes no complalnt 

S. Organization of Ihbigatioit Distbicï — Dbckeb op Confirmation — Rbs 

JtTDrCATA. 

Where proceedinga are had In the proper court, as provlded by Act Cal. 
March 16, 1889, giving the superlor court of the county in wWch the lands 
of an irrigation district are situated power to détermine the legality and 
valldity «f each and ail the proceedinga for the organlzation of such district, 
the decree rendered thereon. declaring said district to hâve been duiy and 
legally organized, is concluslve against any attacli for fraud or lllegallty in 
any of the proceedlngs for such organlzation. 

8. Suit aoainst Irrigation District — Valtdity op Organization — Limita- 
tion. 

A suit in equity, so far as it seeks relief on the ground of fraud or llle- 
gallty in proceedlngs for the organlzation of an irrigation district, Is barred 
If brought two years af ter the order is made by the board of county super- 
visors declaring the district duly organized, under Act Cal. March 7, 1887, 
I 3, as amended by Act March 20, 1891. 

i. Injunction— Irrigation Disthiot— Tax Deed— Accru al of Cause oî- Ac- 
tion. 

The rlght to enjoin the dlrectors of an irrigation district from taking a deed 
tb compialnant's land bought in under tax saie, and from making future 
assessinents, accrues wlth the threatened making of the deed and levy of 
assessment, and not wlth the Issuance and sale of the Iwnds, for the pay- 
ment of which such sale was made and such assessments are threatened. 

Works & Lee, for complainant 

L. L. Boone and 0. A. Trippet, for ^tna Iron & Steel Co. 

0. 0. Wright, for Erskine, Lacy, and others. 

WELLBOKN, District Judge. This is a suit for a decree declaring 
illégal and void the proceedinga f6r the organizatioo of the Perris irri- 
gation district, canceling the bondg issued by «aid district, and enjoin- 
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ïDig' te'bèama' of 'diréctbrgjof said district from taldnè a deed: to t^ 
pfôpèrtyofcoinplainaatyheretoforesoldfoP taxes, àad ajso perpetuall? 
eajoiaingiany' ftirther taxes or asseàsments on complaiaajit's îand Ijjr 
said dîSlMct or its offioers. The Ml, wMch was.flled July 20, 1897, 
challenges theoorpôtatê existence: Df'said' district, and also the validity 
of the-prdceedings subséquent" thereto for the issuance and sale of 

bonds. '■■ ■: ■ ■•'■•' ■ ■ :.■■■•; ^ ' .■ . ,■■■!.; 

Amotig the allegatibnis of the billTvhich relate to the- former .^round 
of relief', namely, the alleged invalidity of the proceedings for the or^ 
ganîèation of sàîd district} a^e'thênfèllowing: 

"That thei (iefeidant the Perris irrigatibn dlètrlet claimsfo' bea-* corporation 
organlzed and exlsting ùndër and by vlrttie of the laws of aie statet oCCali^ 
fornia proTldlng fortHe ofgàaîzation of ^Irrigation dlSti-icta In said;State, and;is, 
and has been during tlie times lierein m'eïitioned, acting as,s,uçb coEporation." 
Tliat complalnant was at the tlmes mentloned In the bill, aûS is Hbw, 'fhfe oWner 
ùj fee simple of a large tract of làîid withlii the boundaries of said district as 
claimed to exlst, whleh land has been, and will continue to be, subjected to tax- 
ation by said alleged distfleti to ioeét the''currehti experiées 'inCurred, and tlie 
Interest and ijrinçipal.of the, bonds Issued.by said district; and that said bonds 
are, and will continue to be, a cloiid upon comt)làinaht's tîtle to éaitf lands, unless 
the relief wblch complainant prays for;is ffranted him. ïhat said alleged dis- 
trict is not such in fact, and never hàs'been, but the proceedings for its organ- 
izatlon are and were whoH> W}id:iaad ilnoperatire, becauee.;thie;'ï)etition:for.its 
of-gànizatlon was not signed by •rfther 50, or'« majoritycof tlae-fiBebolders within 
Said district as proposëd, 'nof'Wfts anynoMee ever-iglven Of .Jiié^time and place 
wheQ and ' whère said pétition would b&'preeented. That a pétition was pre- 
séiited ïo'thè boaPd of éupervisors of the-cotinty whereln said district was; pro- 
posed to be organlzed, to wbich ^were afpehded' 55 names, pnrpottlng to be 
names of freeholderâ in; saidproposed dlstaflct; but that 2 of ,the. freeholders 
within said proiwsed district, knowing that a sufTicient number of qualifled 
signera could' not be obtaiflèd to' said pétition âa; required by law, fraudulently 
and in violaëoti of law' exeoûtèd to varlotis persons deeds, of eonveyance for 
small tracts of lànd within said proposed district, upon thé agreement and under- 
standing that thé said parties shotiïd accept said deeds, and thereafter sign said 
pétition, and' that they should, after said district was organlzed, reconvey said 
real esikte to the parties ëxecuting said conveyances. Ttiat deeds were thus 
exeeuted to 42 persons for the sole and fraudulent purpose ■of making It appear 
that they were qualifled to sign said, pétition, apd that said persons did sign said 
pétition, and a,f terwards reconveyed said lands to their grantors, and that, ex- 
cluding thèse fraudûlent signers, said pétition; was. not signed by 50. nor a 
majority, of'the freeholdersfiwithin said proposed district. That, pursuant to 
the statutes of the state- of Callfornia, sàid. alleged district, purporting to act 
through ItB bôard of directors, petitioned for and obtalned orders or decrees, in 
the superior courts of the countie® of San Diego and San Bernardino, in said 
State, declarlfig aaid district to hâve been duly and legajly organlzed as such; 
but the persons by whom said proceedings for confirmation were instituted and 
carried on were not the directors of said, or any, district or authorized, to insti- 
tnte or Carry on said proceedings, and that said pretended district was pever 
organlzed, and did not exist as such, and no proceedings hadi in its name could 
be effective. That said persons: who assumed to act as dlrectqrs of said dis- 
trict had'full knowledge of tbe fraudulent character of :the. pétition, as alleged, 
and that the orders confirming the organlzation of said district were procured 
by the fraudident concealment, on the part «f sàid persons,, in said pretended 
district, of,thÈ true façts with l'e^peet; thereto, and by the fraudulent allégation 
and représentation that said petitioners, ^ho fraudulently signed said pétition, 
were bona Me and compétent sighéi-s thèreof, and thât, but for said conéeal- 
ment and f raud, , said orders of confirmation would never hâve been given. 

Among the allégations ofi the billlwhich relatç tfltjie issuance and 
sale (rf bonds- arè^ïhéserj ■•; I): •.!'.:-(: hluoû ■..,;i ■ iVjd-,.':. .: '■: 
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■That, by ffielai^s of tlie state'6f Callfcfhiia, Irrigation dlsbicts' drganizéd tlierc.- 
uhder may, for the ptitposé bf aeqiilMhg water and ^^atef rights, and conëtruct- 
ing wâterWorks, IsBiieâiifl disîtbsëoî 'bonds, as providéd théréln. Tliat,'' bèïprë 
issuing any 'tiotfdis, ' or calHàgi laii' eleetlBli ■ therefor, thé ' board of dlreetôrs of the 
district are rèquiredbylaw-to'.'estithate and détermine the aniount of inoney nec- 
essary to be raised. Tbat said distriet bas Issued and dispoSed of bonds, pur- 
porting to bè the bonds ôf- sald district; in the aggregàtè amOunt of $442,000, 
in dénominations of $506 èach. That no «stitoate or deternilnàtlon of the amoiint 
of Jnonéy necéssary to-bé^faised tiy issuing bonds Ws ever 'made or had by 
sald pretended district belOre issuing sàld bonds. Thàt said bonds, with cer^ 
tain exceptions speeifican'y sSèt forth, were net sold for cash, upon bids called 
for, as provided by law, nOr iil excliangé for property, as'provided by the stat- 
ute, but were exehanged and bartered away to Tdrious person«, In varions 
amounts, for labor, salaries of offlcers, employés, and- attorneys, and for material 
used In the construction of the workS of said pretended- district, for less than 
their face value and In direct violation of làw. Among thé bonds s6 ' issued 
were 50, dated August II; 1896, for $25.000; 27, dated August 17, 1B93, for 
§13,500; 24-, dated October 17, 1893, for $3.000; 33, datéd May 3,' 1893. for 
$19,500; and 42, dated June 7, 1898, for $21,000,— ail isàtiéd to the Lacy Mànu- 
facturlng Company; 12 dated January 4, 1893, for $5,400; 18, dated Janiiary 13/ 
1893, foi*: $9i000; and 17, datéd' May- 26, 1893, for $7,660;— to the .aDtna Iron 
& Steeî Comt>any; the consideratlob bf ail bf said bondfe being labbr àiid niaterlal 
used In construction of systeni. ' That the board of dlrectbrs bf éaid district hâve 
sbld the lands of complalnant for taxéà levied by said district, and'bauëed the 
same to bé bought in by said district, and are abbùtto, àtid will, if ïiot en- 
.loined, take a deed for said lands, continue to levy assessments agalnst the lauds 
of complalnant, and enforce the collection thereof; and, Ifthey Should fail to 
do so, the board bf supervlsors of the county In ivblch 'said district la situated 
Is authorlzéd by the laws of the state of Callfomia to levy such assessiiieiits? 
and. If said board should fail to levy the same, theownérs and holders bf sâld 
bonds are authorized by the laws of said state to compel the levy pf such assess- 
Eienf and thè collection of thé taxes ne'cessary to pay the interest and principal 
of sàld bonds, if valid. That the holders of said bonds, or a part bf them, claim 
that the same are negotiable Instruments, and that they: are Innocent purchasers 
and holders thereof, and, that. the lands of complalnant are bound for the payr 
mçnt of said bonds, whether valid or not. That sâld bonds are a cloud upon 
çomplainaht's title to sald land. and destroy the sale thereof,' and render the 
sanïe worthless, to complalnant's damage In the sum of $3i000, and that he has 
no gpeedy or adéquate remady to a court of law for the injury thus resulting to 
him. 

The bill also sets out those provisions of the statiite of the state of 
Calif orala, approved March 7, 1887, known as the "Wright Act," which, 
it is claimed, were nut complied with in the organization of the district, 
as foUows: ' 

"Section ,1. Whenever fifty or a majority of freeholders owning lands suscepti- 
ble of one mode of irrigation from a common source, and by the same System, 
of Works, désire to provide for the irrigation of the same, they may propose the 
organization of an irrigation district under the provisions of thls act, and when 
so organized such districts shall hâve the powers conferred, or that may hère- 
af ter be conferred, by law upon such irrigation districts. 

"Sec. 2. A pétition shall first be presented to the bpard of supervlsors of the 
county In which the lands, or the greatest portion thereof, is situated, signed 
by the requlred number of freeholders of such proposed district. * * * Such 
pétition shall be presented at a regular meeting of sald board and shall be pub- 
lished for at least two weeksbefore the time at which the same is to be pre- 
sented, in some newspaper prlnted and published ta the county where said péti- 
tion is presented. together with a notice stating the time of the meeting at whiçh' 
the same will be presented." 

The bill also sets forth certain other provisions of said act, which, it 
js claimed, were violated in the issuance and sale of said bonds, as foU 
lows:' ■■ 
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"Sec. 16. The board may sell said bonds from tlme to time, lu jsuch quanti- 
ties as may be necessary and moat adyantageous, to raise money for the con- 
struction «f said canals and works, the acquisition of sald property and rights, 
and otherwlse to fjiUy carry out the objecta and _purp.ose8 of #iis act. Before 
mailing any sale the board shaU, at a meetingj by resolution, déclare its inten- 
tion to sell a specifled amount of the bonds, and the day and hour and place of 
such sale, and shall cause such resolution to be entered In the minutes, and 
notice of the sale to be given, by publication thereof at least twenty days, in a 
daily newspaper published in each of the cities of San Francisco, Sacramento, 
and Los Angeles, and in any other newspaper, at thelr discrétion. The notice 
shall State that sealed proposais will be received by the board at their office, 
for the purchase of the bonds, tlll the day and hour named in the resolution. At 
the time appolnted the board shall open the proposais, and award the purchase 
of the bonds to the blghest responsible bidder, and may reject ail bids; but said 
board shall in no event sell any of the said bonds for less than ninety per cent. 
of the face value thereof. • • »" 

"Sec. 12. The board and its agents and employés shall hâve the rlght to enter 
upon any land in the district to malie surveys, and may locate the Une for any 
canal or canals, and the necessary branches for the same, on any of said lands 
which may be deemed best for such location.: Sald board shall also hâve the 
rlght to acquire, elther by purchase or condemnation, ail lands and waters and 
water rights, and other property necessary for the construction, use, svipply, 
maintenance, repair, and Improvements of sald canal or canals and worlis, 
including canals and works constructed and being constructed by private own- 
ers, lands for réservoirs, for the storage of needful waters, and ail necessary 
appurtenances. In case of purchase, the bonds of the district, hereinafter pro- 
vlded for, may be used at their par value, in payment. * • ♦" 

"Sec. 37. The cost and expense of purdiasing and acqulring property, and con- 
structing the works and improvements herein provided for, shall be whoUy paid 
out of' the construction f und." 

The prayer of the bill is that this court order notice to be given to 
ail holders of bonds to become parties to this suit, and that the clerli 
of said court be directed to give such notice, requiring ail owners and 
claimànts of the bonds aforesaid to appear and make défense therein, 
and thàt, upon coming in, they be made parties héreto; that it be 
decreed by this court that the proceedings for the organization of said 
pretended district, and the issuance and sale of its said bonds, be de- 
clared iUegal and void, and that such bonds be canceled and declared 
invalid; that the alleged directors of said pretended district, and the 
said bondholders, and each of them, be perpetually enjoined from levy- 
ing, or causing to be levied, any assessment upon coniplainant's land, 
or the enforcement of the collection of any taxes thereon or therefrom; 
and that complainant hâve such other or further relief as may be 
équitable and just. 

The statute of Califomia referred to in said Mil, pursuant to which 
the deçrees of confirmation therein mentioned were obtained, is an act 
of the législature of March 16, 1889, supplementary to the act of 1887, 
and known as the "Confirmation Act," which, after providing foi" the 
filing of a pétition by the board of directors of the irrigation district 
in the superior court of the county in which the lands of the district are 
situated, and regulating other matters of practice, confers upon the 
court the following authority: 

"Sec. 5. Upon the hearing of such spécial proceeding, the court shall hâve 
ppwer and jurisdiction to examine and détermine the legality and validity of, 
and approve and confirm, each and ail of the proceedings for the organization 
of said district under the provisions of the said act, from ànd including the peti 
tion for the organization of the district, and ail other proceedings which may 
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affect Oie legallty or validlty of sald bonds, and the order for the sale, aùd the 
sale thereof." ' 

One of the holders of the bonds issued by said district, the ^tna 
Iron & Steel Company, bas appeared and interposed a demurrer to the 
biïl. Said demurrer goes to so much of thé bill as èeeks to annul the 
prticeedings for the organîzàtiQn of the district, and spécifies, as 
grounds of demurrer, tjiatit appears upbn th'è face of said bill that any 
action for the purpose of settingi asidë |the jpifoceedings for the orgàn- 
ization of the district is l)arrpd by lâches and delay and the statutea 
of the State o? Caii^ornia; anij, further, tbat'said distinct is a dé'fâcto 
corporation, and the yàlidity orits Organizatidn cahnôt be inquirèd into 
il} any way except by thè proper proceeding in the natiiire bf, quo wàt- 
ranto, instituted by'the state of Californîa; and, furthér, thaï thëlegal- 
ity of the organizatiori ha'é been approved ahd confirmée by a Court of 
compétent jurisdiction: ; i 

The défendants William lacy, Jr., B. H. Lacy, and' Charles E. 
Erskine, and others, holders of the bonds issued tri thè^ Lài^ Maniifàd- 
turîng Company, hâve also appeared, and demurreh tbà'ïfi&Vt'cf the 
bill, and pleaded to a paM. ïhe demurrer bf theselàst-namëd djèteiid- 
ants is to that part of the billwhich seéls'tô aiïnïïl'saîd borids ferîllè- 
gality in their sale, and the gtbtinds of demurrer atë that sàicl' càbse 
©f action is barred by section 338 and also section 343 of the Code of 
Civil Procédure of Çalifornia,'Whil€ the plea'ofsaid défendants' re- 
lates to that part of the biJl attackihg the validity of thè organization 
of said irrigation district, and setstip in bar of the action said sections 
338 &nd 343, and also' section 3 bf the aèt of Màrch 7, 1887. as amended 
by an act approvéa |MarCh 2Qi, 1891, which section is as follQWS : ^ , 

"Such élection shaU, bé qpnclucted as nearly as practlcable In aceordar.ce with 
the gênerai laws of the state: provided that no particular îorm of ballot shall 
be requlred. The bôard of sup^rrisors shall meet oa tl^e second ,Monday next 
sueceeding such élection, and proceed to eanvass the Votes çast thereat,:and If 
upon such eanvass it appear that at least two-thirds of ail the votes çast are 
'Irrigation District— Yes,' the said board shaU, by an order entered on its mjputes, 
déclare such territory duly organized as an irrigation district, under the name 
and istyle theretofore deslgnated, ançl shall déclare the pérsons receivihg, re- 
spectively, the highestnumberof .votes for such several ofilces to be duly elected 
to such offices, And no action shaU be eommenced or malntalned, or défense 
madé affectlng the validity of the organizatlon, unless the same shall hâve been 
eommenced or made withln two years after the mailing and entering of such 
order." St. 1891, p. 142. 

The présent hearing is on said demurrers and plea, and the questions 
presented are: (1) Can the validity of the organisation of the Perris 
irrigation district be called in question in this suit? (2) Are the or- 
ders or decrees of the superior courts of San Bernardino county and 
San Diego county, approving and conflrming the proceedings for the 
organization of said district, conclusive as to its corporate existence? 
(3) Is the présent suit, so far as it seeks relief on the ground of ille- 
gality in the organization of said district, barred by section 3 of the 
act of March 7, 1887, as amended by the act of March 20, 1891? (4) 
Is said suit, or any part of it, barred by sections 338 and 343 of said 
Code of Civil Procédure of California? 

1. Wjth référence to the flrst of the above questions, the law bas 
been thus stated: ; 
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'''"Witoere^ainMiûiol^l. corporation la actttfg'ander color.of la.W; anAt Its. efftstejjcç 
Is not questloned by the state, it cannot be coUateràlly drawn In'.qtiçetlon.,;by 
priîate parties;- and tlje rulç Js lUot différent altbougli the constitution may pre- 
sèrîbiertflè mahnér 6f iliéoïpolùticin:*' ' l'Din. kuii. Goi-p'. ' (4th'Ed.)'i 43a. 

: "Thei Blate,' whlch algnè can Incprporate, may, Vfftire the breacb" or , acquiesça In 
.ftie,. usurpation,' and' tbe iwrojpgi belng tq,tlie^ ^tât^,,',^n|i po.t to'tbe individuàls, 
sô' loiig as the state, reînàliià'liiàctlye 'the Iriditldûals- iùust alsû acquiesce." 
4 Àm. & Eng. Bne. ÏAW (léï fEd.) ■ p.~ 198; noté -4. -- ' :::,':..■ 

, %e,ia}pQ,;Stat^rT. J[jea%mian, ;38,Arlf.;81. : r i . n., 

A».to; privaje corpocati^ns, :the wte a)?PYÇistated ha? feéen often ap- 
pli«d;by,tbpsuprem^. court of Çalifornia. (Bfondell y.JFaj^S^Cal. 354; 
Spripg Valley Water Works :?, %n Pranci^co, 3^,0^1. 4|i; Ditch Oo. 
V, Craii,e,.8q Gai, 181, 22 Pacî.7|>j;,4ssqciaiipA v. Gliester,j5 Cal. 101), 
and is now a statutory enactment (Civ. Code Cal. §,358). ; ;"^e suprême 
court ofiGftlifornia bas also repeajtedly declared tte samis èale applica- 
.We to pul^lif^ corporations. • DeàQrv.VDa;Yis, 51 Gai. 4Ô6; EeelamatioB 
Disti.,v,.i(Ji;â}f, SjôtCal. 601, 30 PaîÇ. 779 ; Swamp Land Dist. v. Silyer, 
98 Gai, i5ï;^'2 Pac. 8q6;;>,paflii}ton V. Oounty ofSan Diego, 108 Gai. 
273, 4; ï»ac. 805; Quint, v^, iHotoan, 103 Gai. 506, 37 Paç. 514. 
,, ïn Dean ï;. Davis, supra,, the, coT^^iSaya:. 

• "But theiplaifitlff contends tbat layee distrlc(;.iNo. 5 was not organized as « 
corporation,, for the reason that the board of supervisons np^er açquired Jurls- 
dletlon of thé pijpeeëdin^,^ and that'thè order of .the Ijoard creating the district 
was therefofe vold. It àçpeirs, howëvér, on tKfe' face 'of the 'complaint, that 
the petitldn presented to thbiboard ifor theiargâalssatloTi of the district was good 
infforin, aBd oD^lts face was a cOjD(ipllance-wKli the statute. ,Npr Is It claimed 
that the.order creatlng thé district ^vas wid (On, Jts face. ;The complaint, there- 
f pre, States a case In whlch the proceedings for the organizàtiori of the corpora- 
tion wepé apparently ralld, aiid in whish thé corporation' is ■ transaçtihg business 
as such.' But'lt seefcs to impeâch thé validlty of thé'brocëedlngs by proof 
allpndë. 'It ^Vérs thât' the pétition ptesented to'the boàrd'wtfs untrue in faet, 
in 'an' essentîal pârtleiilar, 'ààd was linown to ttè' so; both to 'thê petitioners and 
fiié boàrd, afad that, in that respect, ,th|è petltioh 'wàs false and fràtidulent. But 
It IS Well settled that if a cpmpaiiy hàs 'in fprm a, charter authdrjzing it to act 
as à body coritôràte, and wàs in fact' In the esçérclse of corporàtè ppwei-s at the 
time of Its dèalings with the plaiirtiff; then It was, as to them ànd âll third per- 
sqns, a cprppratlon de faéïp, âfld thé Vali,fl'}t|f '^of its corpèraté existence can only 
bètéstedrby proceedings in belialf of the péb^le,*"nor can It'be shown in à col- 
latéral action, that the charter' was prbciiréd thtough , fraud. 'Jones v. Dana, 24 
Barb. àsfe. ' To ' the same éffect are McB'arlan''Tr. Insurance Co., 4 Denio, 392; 
Doyle T. Petroleum Co., 44 Barb. 239: Rallroad Oo. T. Cafy, 26 N. Y. 75; 
"Wight V, Ballwad; Go., .ip B., Mon. 4; Ang.& A. Corp, §§ 635,; 636. It is, 
therefoi;?, notcpnjpetent'foï tie plaintllï to attack the validity of the corporation 
In thisform of. action." ' ,, , ',' . ; 

The case of Quint v. Jloffinan, supra^ is espeeially applicable hère, 
because the rule in question was appÛed to an irrigation district, 
■organized under the Wright act, in a suit by a freehodder of the dis- 
trict to enjoin the district from selling any* of the lands of the plaintif? 
for assessments levied by said district.; iln the last-named case, the 
court says: ' v 

i:"The orga41zation of' the Central Irrigation district is assailed, and It is to- 
sisted that the validity of that organlzation may be attacked collaterally in tbis 
proceeding, by showing that the board of sùpervisors açted wfthout their juris- 
diction In -etecting its trfgànliiatioh. ' Thitf pBfeltîori Cannbt be maintain.ed. An 
irrigation district of this character is a public corporation, formed under a gen- 
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■eral law, and Its object Is "the promotioû ofi the gênerai welf are. Peopîe r. 
Irrigation Dist., 98 Cal, 206, S2 Pac. 1047, and cases tlierc cited. Corporations 
organized under tUe actof tlie législature popularly knoWn as the 'Wriglit Acf 
being public corporations, it is immaterial whetlier tliey be corporations de 
Jure or de facto. That is a matter wliieli cannot be inquired Into upon a col- 
latéral attacli; and in a case lilœ the présent, where the validity of an assess- 
ment levied by such, a corporation is the subject of litigation, the validity of 
«uch assessraent does in no way rest upon the fact of the de jure character of 
ihe corporation. ïhis principle must be considered settled law in this state. 
Dean v.; Davis, 51 Cal. 411; Réclamation Dist., v. Gray, 95 Cal. 601, 30 Pac. 
779; Swamp Land Dist t. Silver, 98 Cal. 53,, 32 Pac. 86G. If appellant's con- 
tention goes to tlie estent that tbi» corporation is not even a corporation de facto, 
thé allégations of the complaint are not sufflcient to support such contention." 

Complàinant contends that the proceedîngs for the organisation of 
the Perris irrigation district are whoUy roid, for the reason that no 
notice was ever given of the pétition presented to the board of super- 
visors,-^iid, therefore, thé existence of the district may be attacked 
hj private persons; citing Norton v. Shelby Qo., 118 U. S. 426, 6 Sup. 
,Ct. 1121, and Peopîe v, Toal, 85 Cal. 333, 24 Pac. 603. I do not under- 
stand, however, that, iû applying the iule that the existence of a de 
facto corporation can be questioned only ât the suit of the state which 
created % there is any ropm or place for the distinction sometimes ob- 
served between things that are void and things that are voidable. The 
rnJe, sustaiûed by the overwhelming current of authorities, and based 
on considérations of public policy, is that, where a reputed corporation 
is acting, under forma of law, unchaUenged by the state, the validity 
of its organization cannot be drawn in question by private parties. 
Corporate fraiichises are grants of sovereignty only, and, if the state 
acqiuesceS in their usurpation, individuals will not be heard to com- 
plain. Neither the nature nor extent of an illegality in its orgamza- 
tion can affect the existence of a reputed corporation, if the requisites 
îust stated are présent; that is, if such corporation be acting under 
color of law, and the state makes ho complaint. Where thèse requi- 
sites concur, there is a de facto corporation. Such corporation may 
legally perfomi every act which the same entity could perform, were it 
a corporation de jure. Peopîe v. La Eue, 67 Cal. 526, 8 Pac. 84 

Peopîe V. Toal, supra, one of the cases relied on by complàinant 
doea not antagonize the rule above stated. lî, however, it were so 
constmed, it could not prevail as an authority against the great num- 
berof cases in Califomia upholding the rule. ' 

Norton v. Shelby Go., supra, the other case cîted by complàinant, 
was carefally reviewed by the circuit court ofappeals, Sixth circuit, 
and the court dedared as foUows: 

"Eiut Jt is needless to multiply âuthoritîes. They are substàntially, if not alto- 
getlier, agreed upon the proposition that when a municipal' body has assumed 
uiifler color, of authority, and exercised foriany considérable period oli'time, with 
the consent of the state, the po^wérs of a public corporation of a liind recognized 
by the organic law, neither the c6rporatior( nor âny private party can, in' private 
lltig^tîon, question the legality Of its existence." 

' Fui^iier On in the opinion, the court Sa^^s: 

"Much rejianee was placed in argument upon thç case of Norton v. Shplby ,Co., 
118 Ui S.'42e, 6 Sup. et. ,li2î, as' sùptr6rti6g the applieativn of the rule ihvoli;ed 
to the- Jw-esent case.' ' But ' ah examinaiSbn' vfîU show thàf it 'does nôt' déclare or 
indicate aÛFthlDg Inconsistent w:ith::tlïB itleWBiabove itated. Ife was an action 
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against tiie connty upon certain bonds whlch had been Issued ta Its name by a 
board of connty commissloners. This board had beeri created by a spécial act 
6£ the législature of Tennessee, and etnpowered to exécute the duties whlch, 
by the constitution of . the state, were devolved upon the county court, composed 
of the justices of the peace of the county. Within a month after its passage 
the justices of the peace assailed the validity of the act by flllng a biU in their 
ofacial eharacter. In the name of the state, against the commissioners, charging 
them with unlawful usurpation of the power of the justices, and praying that 
they should be enjoined. The case went to the suprême court of the state, 
where it was held that the act was vold. This was in conformity with a décision 
whlch had already been made by that court in another case of the same Ijind 
from the same county. The board of commissloners was an anomaly in ita 
System of administration of county affalrflj For the plaintifC it was contended, 
in the case of Norton v. Shelby Co., that, although the commissioners did not hold 
their offices de Jure, they were nevertheless offlcers de facto, and,^ being such, 
thelr acts were valld. The suprême court held otherwise, upon the ground that 
the commissioners could not be incumbents of an office whlch could not exlst. 
They could not flll a place whlch was unknown to the constitution of the state, 
and whlch was made In the room of a board expressly authorized by that instru- 
ment to discharge the duties of the same office. And the court took pains to 
dlstingulsh such a case by saying, at page 441, 118 U. S., and at page 112.5, 
6 Sup. et.: 'The doctrine whlch gives validity to acts of offlcers de facto, what- 
ever defects there may be In the legality of thelr apiwintment or élection, Is 
founded upon considérations of pollcy, and necessity for the protection of the 
public and indlvlduals whose Interests may be affected thereby. Offlcers are 
created for the beneflt of the public, and prlvate parties are not permitted to 
Inqulre hito the tltle of persons clothed with the évidences of such offlcers, and 
In apparent possession of their powers and funçtlons. For the good and peace 
of Society, thelr authorlty Is to l)e respected and obeyed until. In some regular 
mode prescrlbed by law, thelr tltle Is Investigated and determined. It Is mani- 
fest that endless confusion would resuit If, in every proceeding before sueh offl- 
cers, theh: tltle could be called in question. But the Idea of an offlcer Impliea 
the existence of an office whlch he holds.' And the court distinguishes the case 
of State V. CarroU [38 Coun. 449J supra, whlch Is cited with a:pparent approba- 
tion, by the test which It had Indicated, and by pointing out that in that case 
there was an office to ffil. Similar reasone and the like rule apply in the case 
of offieers as to that of municipal corporations de facto. Clément v. Everest [29 
Mlch. 19]." Ashley v. Board of Supervisors, 8 C. C. A. 465, 60 Fed. 63. 

It should be further observed, with référence to Norton v. Shelby 
Co., supra, that the court, in that case, was dealing with the laws of 
the state of Tennessee, and the conclusions reached' were in harmony 
with the previous décisions of the suprême court of that state, whereas, 
in California, aa I hâve already shown, the overwhelming current of 
précédents is to the effect that there may, in that state, be a de 
facto corporation, and that the existence of such corporation' cannot 
be coUaterally attacked. The organization by a state of its domestio 
corporations is matter of local policy, and upon questions relating 
solely thereto the fédéral courts follow the décisions of the state court 
of last resort. Tregea v. Board, 164 U. g. 179, 17 Sup. Ot. 52. Both 
upon reason and authority, I hold that the validity of the organiza- 
tion of the Perris irrigation district, as the same is disclosed by the 
bUl, cannot be called in question in thïs suit. 

2. I àm further satisôed that, if the corporate existence of said dis- 
trict were open to complainant's attack, the decrees of the superior 
courts of San Bernardine county and San Diego county, approving 
the organization of said district, are conclusive against such attack. 
This question bas been so often and expressly decided by the suprême 
court of the state of California that it cannot now be considered an 
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open question. Crall v. Board, 87 Cal. 140, 26 Pac. 797; Board v. 
ïregea, 88 Cal. 334, 26 Pac. 237; Irrigation Dist. v. Brandon, 103 
Cal, 384, 37 Pac. 484; In re Central Irrigation Dist., 117 Cal. 382, 
49 Pac. 354; Board v. Abila, 106 Cal. 355, 39 Pac. 794 Tliese déci- 
sions of the state court are binding upon the fédéral courts. Irri- 
gation Dist. V. Bradley, 164 U. S. 112, 17 Sup. Ct, 56; Tregea v. 
Board, 164 U. S. 179, 17 Sup. Ct. 52^ Louisiana v. Pilsbury, 105 
U. S. 278; Christy v. Pridgeon, 4 Wall. 196. Among the issues 
upon wMcb the court passes in confirmation proceedings are the very 
ones presented by complainant in his bill, namely, whether or not 
the requisite number of bona fide freeholders signed the pétition to 
the board of supervisors, and also whether or not due notice of such 
pétition was given. Thèse issues the court must necessarily find in 
the affirmative before any order of confirmation will be reaclied; and 
it will be seen that, in some of the cases above cited, thèse two ques- 
tions were the identical questions passed upon by the court. If the 
final order or decree in a proceeding for confirmation were res adju- 
dicata, there would be an estoppel by judgment against litigating 
again the issues so adjudicated. Considering, however, such a pro- 
ceeding but one to secure évidence, as held in Tregea v. Board, supra, 
still, since, the évidence so secured, the final decree or order, is con- 
clusive, it must prevail whenever offered. In other words, the ulti- 
mate effect of an order of confirmation is the same, whether it opér- 
âtes as an estoppel by judgraent, or as conclusive évidence. It is 
décisive of the legality of the existence of the district. The alleged 
frauds, set out in the bill, in the procurement of signers to the péti- 
tion, wbich was presented to the board of supervisors, are not such 
as wiU, in a suit of this sort, sustain an attack on the order or decree 
of confirmation. As already stated, one of the issues before the court, 
in the proceedings for confirmation, was whether or not the pétition 
presented to the board of supervisors was signed by the requisite 
number of bona fide freeholders, and it is well settled that: 

"The frauds for which a bill in cbancory will be sustained to set aside a judg- 
ment or decree between the same parties rendered by a court of compétent juris- 
dlctlon are frauds extrinsic or collatéral to the matter tried by the flrst court, 
and not a fraud which was In issue In that suit." U. S. v. Throclsmorton, 98 
U. S. 61; PIco V. Oohn, 91 Cal. 129, 25 Pac. 970, and 27 Pac. 537; Zellerbach 
V. Allenberg, 99 Cal. 57, 33 Pac. 786; Allen v. Currey, 41 Cal. 318; In re 
Grifflth, 84 Cal. 113, 23 Pac. 528, and 24 Pac. 381. 

In U. S. V. Throckmorton, supra, after referring to numerous précé- 
dents, and quoting from a Massachusetts case as foUows: "The 
maxim that fraud vitiates every proceeding must be taken, like other 
gênerai maxims, to apply to cases where proof of fraud is admissible. 
But where the same matter bas been actually tried, or so in issue that 
it might hâve been tried, it is not again admissible. The party is 
estopped to set up such fraud, because the judgment is the highest 
évidence, and cannot be contradicted," — the court proceeds: 

"We thlnk thèse décisions establlsh the doctrine on which we décide the présent 
casé, namely, that the aets for which a court of equity will on account of fraud 
set aside or annul a judgment or decree between the same parties, rendered by 
a court of compétent jurisdiction, hâve relation to frauds, extrinsic or cc-Uateral, 
to the matter tried by the flrst court, and not to a fraud In the matter on which 
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'che decree was rendered, That the p^iachlef of retrying every case, in which the 
Jiidgment or decree was rendered on fàlse testlmony, given by pèrjuréd' wlt- 
ûesses, orfln contraets or documents -frhose genuineness or vàlidltjr was 4n Issue, 
and which are afterwards ascettalned to be foi-ged or fraudulent, would be 
gréa ter, byreason of the endless nature of the strife, than any compensation 
ariSlng ïrom doing Justice In'indivlduàl cases." 

ïhe case of Arrowsmitli v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 
cited Ify complâmant, does not conflict with the rule enunçiated in 
U. S. V. jThrockmorton, supra, but was merely an application oÎE said 
raie to the facts then before the court. Among the frauds enum- 
erated in U. S. v. Throckmorton, supra,. which authorize the annul- 
aient of a, jndgment, is "where the attorney, regularly lemployed, cor- 
ruptly sells eut his dient's interest to the other side." In Arrow- 
sinith T. Gleason, supra, the guardian of a minor ward entered i^to 
collusion with another person, whereby a corrupt sale of the real 
esta te of the ward was confirmed in probate, and it was merely held, 
in a suit afterwards brought by the ward, that this was,.suçh a fraud 
as îçalled for appropriate équitable relief against the Qoç^rmation of 
thé'guardian's siale. That this îs a correct view of thè décision in 
Arrowsmith V. Gleason^ supra, is conflrmed by one of tb,e citations in 
the opiiiion, namely, Johnson v. Waters, lli U. S. 640, 4 Sup. Ct. 
619, wherp the court says: 

"Had, the fluestion of fraud been before the probate court in anj? of thèse pro- 
ceedïngs, aid had the complainant been apprised of tbem, the casé might hâve 
been différent. This court would not try bver' again a case alreàdy tried, nor 
permit the complainant to litigate matters which he had notice of, and which he 
had ap oppoïtunity to litigate in the probate prooeedings. But one of the grounds 
of complaint made by the blïl isthat the very attorneys whom hehad employed 
i» secure his claim acted as attorneys for the succession aud heirs, ànd conducted 
the proceedings for the sale, and partlcipated as actlTe parties therelh, without 
glvlng hlm any notice of what Was being done." 

3: The'plea of Erskine and other s shows that the suit, so far as 
it assails the organisation bt said district, is barred by section 3 of 
the actof March 7, 1887, as amended by the act of March 20, 1891; 
and I am inclined to think that the demurrer of the iEtnâ Iron & 
Steel Company on that giound is also well taken. It is true the bill 
does not allège precisely or expressly the date cf the order of thè 
board of siipervisors declaring the territory within said district duly 
organized as an irrigation district. The bill, howeveri does allège 
that the bonds of the district werè sold, some as early as 1891, and 
others as late as the year 1894. It iS a fair, if not ûecessary, infer- 
ence, from thèse and other allégations ot the bill, that said order, 
alleged tobe illégal and void, was made and entered prior to the 
sale of the bon^s. Indeed, such is, in part, the theory , of complain* 
ant's case, and thus it appeara i that a njuch longer time than two 
year s has elapsed -since the making andentering of said order. When 
the bar ofthe statute of limitations ©ppeafs upon the face of the 
bill, the statnte,.or objections in analogy to it, upon thoi gtound of 
lâches, majfbe taken advantage of by demurrer, as well as by plèa» 
Busw. Lim. §383, , " ,- 

4. The suit is not barneà either by section 338 or 343 of the Code 
of Civil Procédure of California. The bill prays, among other things, 
for' injùnetiûn against the taking, by thè' bOard of dirëctors of said 
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under a tax sale, ànd also against future assessments. th^, Ica^ses 
of action, or grounds of équitable relief, to which said prayer relates, 
àccrued, not with' ifie^issu'àiiee or saleèf'the Bonds, but ^with the 
threatened making of the deed and levy of assessment. H taxes Or 
assessmentsBhotld bé h'épè'after levied or thréatenesd periodiCally, causes 
of action would accrue ftS'often as thèse contingêiicies oceur, — assum- 
ing, of course, the taxes or assessments to 6e illégal; but, as 1 havfe 
already ruled, such causes of action, so far as tbey affect or concern 
the validity of the organization of the district^ wbuld be barued, 
under section 3 of the act^of Marçh 7,,18§7, asameuded ,by the.act 
of March 20, I89i,with6iit référence to'fhe dates of their accrual, by 
the lapse of two years.from the making and. entering of the order 
drgànizing the distrièt ' ' V ' 

The demurrer of the -iEtna Itoh & Steel Company will be allôx^éd. 
The démuTrer of Erskine, Lacy, and otherâ is overruled, and teàid 
defeiidaiits aasigned to atiswei', at the riext rulé day, sb much of the 
bill as is eoTèred by sàld deniurrêr. Tîiat part Of thé plea of sajd 
lâSt-named défendants which relates to the organization of said dis- 
trict is allowed, but tiiat' part ôf said fileà' whicli relates to the pro- 
ceedings,ha.d for the issuance of said bonds ispverruled, and said 
défendants assigned to answer s6 mhch of the bill as is covered by 
the OTerruled part of said plea at the next rule day. 



HILLER et ux. V. IjADD et al. 

(Circuit Court of Appeals/Nintli Circuit. Fel)ruai^ 14, 1898.) 

No. 397. 

1. JîTDOMEKT OF PROfeÀ'TB CpURT— CONSTRUCTION DP ■Wlit— 'Rbs JtJDtCATA. 

Where a wlll was cojistrued by the probate court bavlng jurisdictlon, anfl 
the estate dlstrlbuted thereunder, the wlflow of thç testator, whogave her 
written consent to such cpnstructlon, and acqulesced without objection In the 
distribution, cannot attack the same after the lapse of 22 years in an action 
against her co-eiecùtor, ît appearlng that She knew ail the facts, and that no 
uhdue Influence was exerdsed to obtaln her assent to the action taken. 

2. ExBCtfTOR— LlABrLITT FOR UNAtTTHORIZBD SALE OF AsSETS. 

An executor who wlthout authority seUs corporate stock t)elonging to the 
estate is Uable only for the loss then resulting to the estate, and carmot be 
held'to àccount as trustée by legàtées for profits rdàde by him some years 
subsequently in the tepurchase and sale of such stock. 

8. Same— EsToPPKL OF Co-ExECUTOE. 

The widow Of a testator, who Is- also one of the executors, who knows of 
and acquiesces in the sale of property of the estate wlthout autljority of the 
probate court, cannot hold. her co^executor accountatole for a loss resulting 
to her Interest as legàtee. 

4 Sbttlbment— Impbachmbnt of— Lâches. 

Defendant's testator was from 1872 trustée for plalntlfC, and managed her 
estate. In 1880, after two weeks spent by plaintiff and her husband, with 
an acçountant, in exMuiiftog the bpoks and aecounts, a settlement was made 
. of ail matters, and a release given by plalntlfC and her husband. It appeared 
that plalntlfC then had khowledge, or àt least the means of knowledge, of aU 
the lacits connected ^ith the managenieilt of her estate. Belê, that she couM 
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not, after a delay of 14 years, and after.tji^,deat;h of the trustée, malntaln 
a suit to reopen the séttlement, anfl ïéquîria a furthér accounting from hls 
"■" -eiatate. 

Àpppal frqm the Cireqit Court of the United States for tiie District 
of Oregon. , r 

This was a suit in equity brought by D. Albert Hiller and Sarah F 
Hiller, his wife, against Caroline A. Ladd and others, aa executors of 
the wUl of William S. Ladd, deceased. 

Philip G. Galpin, for appellants. 

Cyrus A. Dolph and 0. E. S. Wood, for appellees. 

Before GELBERT, EOSS,: and MOREOW, arcuît Jndges. 

GILBERT, Circuit Judge. This is à suit broùght against the exec- 
utors of the last will and testament of William S. Ladd, deceased, to 
seek an ajcçounting for 5,700 sharesi of the capital stock of the Oregon 
Steam Navigation Company and' the dividends received thereon, which 
stock belonged to J. Wèsley Ladd, the flj^st hiusband of th^ complainant 
^arah F. HUlér, at the tii^e of his deathj'îon February 28, 1871. The 
mets out of which the suxt -arosè, and çphcéming which thëre ig no 
dispute, are as follows: 

The Oregon Steàm Navigation Company was incorporatéd October 
20, 1862, under the laws of the state of Oregon, with a capital stock of 
12,000,000, divided into 4,000 shares of ?500 each. Prîor to 1868 the 
owners of the stock of the Oregon Steam Navigation Company had 
started an opposition to Ben Hdlïaday's steamship Unes, and were con- 
templating still further opposition. They devised a scheme to counter- 
act opposition from that kource by placing thé ownership of the stock 
of their. corporation ostensibly in the han^s of Alvinza Hayward, a citi- 
zen of Califomia, and a friend of Ben Holladay and of W. C. Ralston, 
président of the Bank of Calif ornia, who was one of Holladay's hackers. 
This scheme ■syas . carried out. Hayward consented to the arrange- 
ment, received the stock, and assured HoUaday that he was the ownër 
of the Oregon Steam Navigation Company. J. Wesley Ladd was at 
that time thèCaliforriia agent of the Oregon Steatn Navigation Com- 
pany, and an intimate friend of Hayward, and was the active agent in 
procuring the transfer of the stock to Hayward. About this time the 
owners of the stock of the Oregon Steam Navigation Company became 
apprehensive that the Northern Pacific Railroad Company would either 
put a line of opposition steamers on the Columbia river, or would do 
business by rail, through its road about to be constructed by the Colum- 
bia river valley, so as to destroy or injure their business. They de- 
termined, therefore, to make an effort to sell out to the Northern Pa- 
cific Railroad Company. The principal stockholdérs of the Oregon 
Steam Navigation Company at that timê were J. Wesley Ladd, J. C. 
Ainsworth, R. R. Thompson, S. G. Reed, W. S. Ladd, and C. E. Tilton. 
In 1868 the capital stock was increased fpom $2,000,000 to f 5,000,000, 
divided into 50,000 shares of $100 each, and of the total stock 48,125 
shares were issued to Alvinza Hayward. Of this he owned in his own 
right 2,500 shares, which the others gave him as compensation for his 
part in the transaction. J. Wesley Ladd's proportion of the stock so 
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held by Hayward was 7,600 shares. J. Wesley Ladd had been active 
in inducing the smàller stockholders in Oregon to part witb their stock, 
ostensibly tô Hayward, but really to those for whom Hayward held the 
stock in trust, and he was anxious to conceal tlie fact that tlie sale to 
Hayward was not an actual sale; and, for similar reasons, ail of the 
owners of the stock so held by Hayward were désirons that the tnie 
nature of his interest should not be disclosed. In 1870, J. C. Ains- 
WOTth, as the agent bt ail the stockholders, went East, to negotiate a 
sale to the Northern Pacific Railroad Company. He went by way of 
San Francisco, for the purpose of consulting with J. Wesley Ladd and 
Hayward. It had been arrangea that ail of the stock should be sold, 
and that Hayward should màke the delivery. Ainsworth was unsuc- 
cessful in making a sale, but he retumed with the understanding that 
thè railroad company would hâve the property examinéd, and later 
might telegraph him to go East. If it did so, he would understand that 
it was prepared to purchase the property at the price which had been 
given it, of $2,000,000. Ainsworth returned to Portland by way of 
San Francisco, and reported to J. Wesley Ladd his failure to sell. J. 
Wesley Ladd had been an invalid for some years, and at this time was 
dying from slow consumption. In the spring of 1870 he wrote to 
Tilton, who was in New York, requesting him to arrange with W. S. 
Ladd for both to come to San Francisco to hâve a meeting with Hay- 
ward and him, to arrange affairs, so that in the event of his death 
certain matters "you wot of should "not be brought to light in case 1 
should drop ont." The consultation was had, and the resuit was that 
on Marçh 1, 1870, Hayward gave J. Wesley Ladd his note for $190,000, 
to represent the 7,600 shares of stock which he held in trust. This was 
done for the purpose of prev«iting the necessity of the stock being 
noticed in àny way in the inventory of J. Wesley Ladd's estate after his 
death, which was then believed to be imminent. Tilton testifles that J. 
Wesley Ladd told him that his reasons for making this arrangement 
were — First, that, in the event of a sale to the Northern Pacific Com- 
pany, Hayward would be free to deliver the stock without having to 
obitain authority from the probate court; and, secondly, that no one 
could trace his ownership of thèse shares of stock, so that his estate 
might be free from attack by the former stockholders of the Oregon 
Steam Navigation Company or others. 

J. Wesley Ladd did not die until February 28, 1871. In the mean- 
time he received from Hayward the dividends on his stock as they 
were declared and paid, but no indorsement was made of thèse pay- 
ments on the note or otherwise. In March, 1872, the Northern Pa- 
cific Railroad Company sent for Ainsworth, and he went East, ac- 
companied by E. R. Thompson. They went from Portland by way 
of San Francisco, and obtained from Hayward 22,437 shares, which 
he then held for J. Wesley Ladd, W. S. Ladd, and C. E. Tilton; Ains- 
worth, Eeed, and Thompson having received back from Hayward 
the stock which he had held in trust for them. It was the expec- 
tation that every share would be sold to the Northern Pacific Com- 
pany. Ainsworth was unable to accomplish this. The railroad com- 
pany preferred that he and his associâtes should hold one-fourth, and 
manage the property. He therefore delivered three-fourths of each of 
85F.-45 
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the said sbareliolder's stock, and petained ooç-fourtli. Tlie; pucchase 
prioe wasUjSOOjOOO, or $40 per share, of wMch one-half was paid in 
flrst mortgage bonds ctf the Northern Pacific Railroad Cpmp'any, at 90 
cents on, the idoUar, the otbpr, half in six promissorj optes of the 
railroad Company, ûve of whicli were for $100,000 eaeh, payable, re- 
spectively, one, two, five, seven, , and nine months fcom April 1, 
1872, a^he other was for $150,000, and was called the "dividend 
note." , It was to be paid by crediting thereon-the diyidends on the 
stock, of the Oregon Steam l^ayigation Company owned, by the rail^ 
road Company as they accrued. Ainsworth returned by way of 
San Francisco, wherehe, reported the salé tô Hayward. He deliv- 
ered to Hay ward the Northern Pacific bonds to which he was enti- 
tled on his own behalf,, as well as those to which he was entitled as 
trustée for Tilton, W. S. tiadd, and J. Wesley Ladd's estate. , He 
brought with him also the dividend note for the purpose of apply- 
ing dividends thereon, but: the other notes were left with C. E. Til- 
ton, in New York, for collection. Tiltoi» collected the notes, and 
remitted the proceeds to Ladd & Tilton as each was paid. In May, 
1872, on receipt of payment.flf the first note, Tilton went to San 
Francisco, and arranged with Hayward for canceling the Hayward 
note to the Ladd estate. W. S. ,Ladd, Joseph M-iÇçench, and the 
complainant Mrs. Hiller were the executors of the will of J. Wesley 
Ladd. W. S. Ladd and French had petitioned the probate court for 
leave to retain the Hayward note as an in^estment "bearing high 
rate of interest." The coijrt, however, required that, the note be 
collected and distributed: A-ccordingly, the note was canc^led in 
the following manner: Tilton gave Hayward his personal draft on 
his firm in New York for the amount then due on the note, $174,- 
232.19, the principal of the note having been reduced by indorse- 
ment of cash received as diyidends on Oregon Steam Navigation 
Company stock. This draft was a matter of fonn, but it was treated 
by Hayward as équivalent to cash, and with it he, paid his note, 
which was surrendered to hiip by the executors. The draft was dis- 
tributed as cash by the order of the court, and was so entered.in 
the books of account kept for the devisegs, but with ^some words of 
explanation. Tilton then took to Portland 1,900 shares, the remain- 
ing one-fourth of the stock belonging to the J. Wesley Ladd estate. 
By the will of J. Wesley Ladd, it is stated that he desired that ail 
his property acquired before his marriage be considered community 
pcoperty. He then bequeathed to his wife one half of ail his prop- 
erty, and the other half to his relatives and friends. W. S. Ladd 
was to receive one-sixth of said moiety. Shortly after the sale to 
the Northern Pacific Railroad Company, and on May 15, 1872, the 
complainant Mrs. Hiller executed a paper to be filed in the probate 
court, reciting that it was the intention of her husband's will to 
devise one half of his entire property to her, and the other half to 
his relatives and friends, and assenting to such construction of that 
instrument, and authorizing the distribution of said estate in accord- 
ance therewith. On May 16, 1872, she executed a power of attor- 
ney to W. S. Laddj reciting that in pursuance of the wishes of her 
late husband, and for the purpose of investing her property, she has 
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assigned and transferred to W. S. Ladd ail her personal prpperty, 
administered and to be administered, in the matter of the estate of 
J. Wesley Ladd, deceased, in the probate court of the city and county 
of San Francisco, and ail lier property, of whatever description, «it- 
uated or then being in the state of Oregon, to hâve and to hold the 
same unto the said William S. Ladd during the period of his natural 
life, the death of either terminating the transfer, and declaring that 
the estate is assigned in trust to safely invest and keep invested the 
same according to the judgment of said W. S. Ladd, and to render 
an account to her at least once a year, and that the assignment in 
trust may be annuUed and revoked by an instrument in writing to 
that effect, signed, sealed, and acknowledged by her, and that said 
W. S, Ladd may renounce the trust on reasonable notice to her, and 
accounting and transferring. The 1,900 shares belonging to the es- 
tate were thereafter held in two certiflcates of 950 shares each, in 
the name of E. Quackenbush, trustée. The complainant thereupon 
went to Europe, and remained there until early in 1874. In the mean- 
time the Northern Paciûc Eailroad Company had become insolvent. 
Jay Cooke had advanced to it large sums of money, and had taken 
as security therefor the three-fourths interest in the Oregon Steam 
Navigation Company stock. In 1873 he became insolvent, and his 
trustée in baakruptçy made a dividend of this stock to his creditors. 
It was thus scattered, mostly in the Eastern states, in various small 
holdings, of from 2 or 3 shares up to 100. Some of the former 
owners of this stock knew its prospective value, and Ainsworth, 
Eeed, Thompson, Tilton, and W, S. Ladd formed a pool of five for 
the purpose of purchasing it. Each was to be equally interested. 
Ladd & Tilton were to advance the funds for the purchase, and were 
to retain the stock as security. Tilton, in New York, was made the 
purchasing agent. He discovered that it would be désirable to bave 
0. B. Wright, who had been one of the directors of the Northern 
Pacific Eailroad Company, and identified with it, associated with 
him for the purpose of ascertaining where the stock was, and ac- 
quiring it. Wright was made a sixth member in the pool, but, as he 
desired to conceal his connection with the transaction, his interest 
was carried in the name of E. Quuckenbush, trustée, who was then 
cashier of the bank of Ladd & Tilton. The pool acquired the ma- 
jority of the stock, but later Henry Villard and W. H. Starbuck, of 
the Northern Pacific, demanded to be let into the pool. Their de- 
mand was complied with, but their names were concealed so far as 
possible, Starbuck and Villard jointly holding one-seventh, and the 
pool consisting of seven interests. On May 22, 1879, Villard, on 
behalf of himself and his associâtes in New York, took an option for 
the purchase of four-flfths of the entire stock of the Oregon Steam 
Navigation Company; and on July 1, 1879, the same was sold and 
transferred to the Oregon Railway & Navigiation Company, at the par 
value of the stock, one-half of which was paid in cash, and one-half 
in bonds, and stock of the purchasing corporation, — ^20 per cent, in 
bonds, and 30 per cent, in stock. On December 16, 1879, W. S. 
Ladd, being still the attorney of Mrs. Hiller, received the bonds. In 
a letter written to her on August 22, 1879, he stfited that $50 per 
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share in cash was ail that had been received on account of her 950 
shares. In May, 1880, the complainant, believing that W. S. Ladd 
was concealing her funds, came to Portland to investigate matters, 
and to insist upon a settlement. She was accompanied by her hus- 
band and an expert accountant. Ainsworth came on the same 
steamer with her. Prior to this time the books and papers showing 
her account with W. S. Ladd had been sent by him to her in San Fran- 
cisco. A settlement was arrived at between W. S. Ladd and Mrs. 
Hiller. She executed a gênerai release to him of ail the matters from 
the beginning of the world to that time, and he surrendered to her 
the property which he held under the power of attorney. On July 21, 
1894, the présent suit was begun. 

The substantial allégations of the bill of complaint are that J. 
Wesley Ladd and W. S. Ladd were jointly interested in manipulating 
the stock of the Oregon Steam Navigation Company, and that, at 
the time of the death of said J. Wesley Ladd, Alvinza Hayward held 
in his own name, in trust for him, 7,600 shares of the stock of said 
corporation; that, for many years prior to the death of J. W. Ladd, 
W. S. Ladd held his power of attorney, and managed their stocks in 
said corporation without interférence on the part of J. Wesley Ladd ; 
that, in the will of J. Wesley Ladd, he expressed the earnest désire 
that his wife should place her property in the hands of W. S. Ladd 
to invest and manage for her, as he had the utmost confidence in 
his ability and integrity; that he also stated in his will, "It is my 
désire and request that the property acquired before my marriage 
be considered and treated as community property, and not as sep- 
arate property;" that in fact, at the death of J. Wesley Ladd, one- 
half his property belonged to his widow in her own right as survivor, 
under the laws of the state of California, and she was entitled, un- 
der said la w, to receive one-half of the other moiety of said property; 
that the will of J. Wesley Ladd was admitted to probate in San 
Francisco, on March 8, 1871, and W. S. Ladd, J. M. French, and the 
complainant Sarah F. Hiller were appointed executors; that Mrs. 
Hiller perraitted W. S. Ladd to assume, and he did assume, as exéc- 
uter of said estaije, the exclusive management thereof in the probate 
court, she acting only to exécute such papers as she was told to 
exécute by him; that on May 15, 1872, the said W. S. Ladd caused 
to be prepared, and proçured Mrs. Hiller to exécute, an instrument 
admitting that it was the intention of the will to bequeath to her 
one half of the property of the estate, and to the other legatees the 
other half, and to exécute to him, on May 16, 1872, a trust convey- 
ance of ail her property, and a power of attorney, under which he 
took possession of ail the estate of Mrs. Hiller, and managed her 
property as her agent and trustée until his death, in January, 1893, 
except that in 1880 he surrendered to her the proceeds of 950 shares 
of Oregon Steam Navigation Company stock, and from time to time 
paid her sums of money for her use; that there has never been any 
settlement and accounting between her and said W. S. Ladd; that, 
during her absence in Europe, said W. S. Ladd flled his final ac- 
count in the probate court in San Francisco in the matter of J. 
Wesley Ladd's estate, and on September 12, 1872, fraudulently pro- 
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cured a decree of distribution to be made therein, whereby the court 
distributed to her but one-half of the estate instead of three-fourths, 
to which she was entitled, the other one-half being distributed to 
the other heirs of said J. Wesley Ladd, of whom W. S. Ladd was 
one; that her consent to such division of the estate was fraudulently 
procured; that W. S. Ladd caused the paper to be drawn up, and 
advised her to exécute the same, and he and his agents and attor- 
neys represented to her that it was necessary for her to exécute said 
paper, and that the intention of said J. Wesley Ladd was to give to 
her one-half only of his entire estate; that the procurement of said 
paper by W. S. Ladd was in violation of his trust, and that he ought 
in equity to be charged with the one-fourth of the estate which was 
lost to her thereby; that the said W. S. Ladd fraudulently omitted 
from the inventory of J. Wesley Ladd's estate 7,600 shares of the 
capital stock of the Oregon Steam Navigation Company; that said 
concealment was rendered more easy because the books of account 
of said J. Wesley Ladd were eitber lost or taken possession of by 
said W. S. Ladd, and the stock stood in the name of Alvinza Hay- 
ward on the books of the corporation, and the certiflcates were either 
in the possession of Hayward or W. S. Ladd, and their existence 
was unknown to the complainants; that in March, 1879, W. S. Ladd 
made known to the complainant that he had purchased for her 950 
shares of the stock of said corporation, and thia was her first knowl- 
edge of ownership of any shares of such stock, and he falsely pre- 
tended that he had purchased said 950 shares from C. E. Tilton, and 
that he had paid therefor |33,250, and complainant did not discover 
the falsity of this statement, nor her ownership of the block of stock 
which was owned by J. Wesley Ladd at the time of his death, until 
within less than three years before the commencement of the suit, 
and that she did not discover the proofs sufûcient to enable her to 
recover said stock or its value until within the last three months; 
that 7,600 shares of the stock held by Hayward in the Oregon Steam 
Navigation Company were held in trust for J. Wesley Ladd ; that an 
executory contract was made in the interest of ail the owners of 
said stock, to sell three-fourths thereof to the Northern Pacific Eail- 
road Company, for $40 per share, payable one-half in cash, and one- 
half in bonds of the said company, at 90 cents on the dollar of their 
par value; said sale was then considered by ail the sellers to be a 
very désirable one, and each of them delivered three-fourths of his 
stock so sold, except that W. S. Ladd, acting on behalf of the estate 
of J. Wesley Ladd and of the complainant, did not sell any part of 
said 7,600 shares, and no entry or mémorandum of the sale thereof 
was ever made in the complainant's book of accounts kept by said 
W. S. Ladd, nor was she ever informed by him of the sale of any 
part of her stock, but said W. S. Ladd caused his own stock to be 
delivered on said sale, and himself received the proceeds thereof, 
and did not pay over the same or any part thereof to the complain- 
ant, nor did he sell any of her stock, but kept and retained, in Hay- 
ward's name, ail of her stock until 1879; that in July, 1873, the 
Northern Pacific Eailroad Company was in great financial straits, 
and was anable to pay interest on its bonds, whereupon said W. S. 
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Ladd craftîly contrived and attempted to substitute the said stock 
of the estate and of the complainant in lieu of his own stocli, so 
sold as aforesaid, made entries in complainant's books kept by him, 
datlng the entries as of Juiy 28, 1873, whereby he attempted to make 
it appear that he had received for her at that date a dividend from 
said Oregbn Steam Navigation Company on 950 shares of its stock; 
that said 950 shares was equal to one-fourth of 3,800 shares which 
belonged to her under the decree of distribution, as said decree dis- 
tributed to her but one-half of 7,600 shares; that until said entry 
of July 28, I8tâ, was made, the books of account furnished her by 
W. S. Ladd did not disclose, nor did she know until August, 1877, 
that he held any stock of said Oregon Steam Navigation Company 
in which she had any interegt; that the more effectually to conceal 
from her her interest in said 7,600 shares, and for the purpose of 
accounting for the appearance of said 950 shares, he wrote her, as 
of July 17, 1879, stating as follows: "Your account is now closed 
with Ladd & Tilton. YoU will observe March 19th last sent you a 
trial balance of your books, on which appears G. S. N. Company 
stock, 950 shares, costing |38,250. The trial balance of July 25, 
shows this stock sold, netting you a profit of $9,450;" that said state- 
ment was false, and was intended to mislead the complainant, and 
prevent her from learning the truth in regard to said stock; that said 
W. S. Ladd did not purChase said 950 shares of stock at that time, 
nor was the same sold by said Tilton, but, according to the account 
of said Tilton, there being at that time due to her the sum of $33,250, 
the said 950 shares of stock was used to offset that sum, and she was 
thus made, in efifect, to pay $33,250 for stock which already belonged 
to her; that after said sale and transfer to the Northern Pacific 
Company, or to Jay Oboke, the greater portion of the stock belonging 
to the complainant remained standing on the books of the corpora- 
tion in the name of Hayward or Charles E. Tilton, in ail 4,984 shares, 
ail of which, excepting 631 shares, were subsequently transferred to 
E. Quackenbush, trustée, who was the donfldential clerk of said W. 
S. Ladd, and said shares were held by him in trust for the complain- 
ant until they were sold and transferred to Henry Villard, as later 
stated; that, pf said 7,600 shares, 3,800 belonged to her in her own 
right, and 1,900 were bequeathed to her under the will of said J. 
Wesley Ladd, and ail of said stock passed into the hands of W. S. 
Ladd as her trustée, and the proceeds thereof came into his hands; 
that on May 23, 1879, W. 8. Ladd sold and thereaf ter transferred to 
Henry Villard said 5,700 shares of stock belonging to the complainant, 
and received therefor about |570,000, one-half paid in cash and one-half 
in bonds and stocks of the Oregon Eailroad & Navigation Company, 
at the par value of each, and said W. S. Ladd bas never accounted 
to the complainants for any of said stock excepting 950 shares, 
which was reported by him to hâve been purchased for her as per 
his letter of July, 1879; that, soon after said sale to Villard, W. S. 
Ladd wrote the complainant on four occasions that he had sold said 
950 shafes of stock to Villard for 50 per cent, of its par value, flat 
cash, but neglected to add that the other 50 per cent, had been 
paid tô'hîm in bonds or sécurities, and on August 22, 1879, wrote 
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her that |50,peç: sham m^sall thatlie had received for said 950 
shares, and that there was nothing more coming to lier from said 
sale; that subsequently she learned, through qther persons, that th^t 
statement in said letters was false, and thait said stock had been 
sold for nearly twice the amount reported to her by W. S. Ladd; 
that on January 29th she wrote him of her discovery, and on Feb- 
ruary 12, 1880, he wrote, her admittlng that he had received the other 
50 per cent, of said stock in stocks and, bonds, and that her books,, 
as kept by him, would show that fact; that on February lOth she 
demanded that said books be sent to her for examination,, and said 
stocks and bonds so received; that on March 18, 1880, the books 
were sent to her; that on May 29, 1880, she went to Portland, and 
demanded her stocks and bonds, and eaid W. S. Ladd refused to de- 
liver the same unless she should flrst exécute a gênerai releaseto 
him of ail claims and demands which she had against him, and she, 
not knowing that she had any claims against him for her interest in 
Oregon Steam Navigation Company stock other than said 950 shares, 
executed such gênerai release; that she was also induced to exécute 
the same because the bpoks, accounts, and vouchers delivered and 
surrendered by said W. S. Ladd to her were made and formed in 
such a m3,nner that she could not discover that there was any ppr- 
tion of her property unaccounted for, and said books and accounts 
were designedly so drawn and prepared as to effectually conceal the 
fact that J. Wesley Ladd, at the time of his death, owned any 0. 
S. N. Company stock, and, when she executed said release, she was 
jgnorant that J. Wesley Ladd, at his death, owned 7,600 shares pf 
such stock; that, a short time before the death of said W. S. Ladd, 
a rumor came to the ears of the complainant that in some way she 
had been defrauded by him, but in what way, or to what extént, or 
in what manner, she could not leam. Thereupon she employed an 
expert accountant to examine her correspondence, accounts, books, 
and papers, and ascertained that said J. Wesley Ladd had owned 
7,600 shares of the Oregon Steam Navigation Company stock, and 
detected the concealment of the same in the books of W. S. Ladd, 
and that he had fraudulently substituted therefor, in the inventory 
of J. Wesley Ladd's estate, a pretended note of Hayward for |190,- 
000. The bill then further allèges that if it was true, as said W. 
S. Ladd falsely pretended, that said shares of stock belonging to 
the complainant were sold to Jay Cooke, then it became the duty of 
said W. S. Ladd, as trustée for complainant, to buy back said stock 
upon the same terms and conditions upon which he bought back 
stock for himself ; that, at the time of the repurchase of said shares, 
W. S. Ladd held moneys, securlties, and other property of complain- 
ant's sufiQeient to enable him to purchase said stock for her account. 
The prayer of the bill is that an account may be taken of the said 
7,600 shares of stock of the Oregon Steam Navigation Company re- 
ceived by said W. S. Ladd, and of the dividends thereon collected 
by him, and of ail the property of the complainant received by him 
as trustée. 

Upon the appeal to this court, one of the théories on which the bill la 
framed, and one séries of its allégations, are abandoned. It is not con- 
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tended now, as charged in the bill, that, on the sale to thé Northern 
Pacific Railroad Company, J. Wesley I^add'a shares of stock were held 
ont of the sale by W. S. Ladd, and were placed among the reserved one- 
fourth, in order that W. S. ladd might, upon his own stock, obtain ail 
the advantage to be acquired by the sale; nor that subsequently, upon 
the discovery oî the bankruptcy of the railroad company, fraudaient 
entries were made in the books kept by W. S. Ladd, so as to show that 
J. Wesley Ladd's stock hadbeen included in the sale; nor is it now dis- 
puted that Hayward actually signed the note for |190,000 which was 
inventoried in the estate of J. Wesley Ladd, deceased, or that there 
was credited on said note the dividends declared upon J. Wesley Ladd's 
stock as the same were paid, or that three-fourths of J. Wesley Ladd's 
stock so held in Hayward's name was sold when the other stock 
was sold, and upon the same terms. The appellants base their claim 
to relief, as their cause is presented in this court, upon the following 
contentions: First. That W. S. Ladd acted in fact as the sole executor 
of his brother's estate, and that he f raudulently procured Mrs. Hiller to 
sign the instrument whereby she consented to the distribution of the 
estate on the basis of one half to her, and the other half to the other 
legatèes thëreof, whereas in fact, under said will, she was entitled to 
three-fourths of the estate, and that thereby said W. S. Ladd became 
accpuntable to her for the one-fourth of said estate which was diverted 
to the other legatèes. Second. It is contended that W. S. Ladd un- 
lawfuUy pêrmitted the sale of J. Wesley Ladd's Oregon Steam Naviga- 
tion Company stock to the Northern Pacific Railroad Company; that 
said stock should hâve been taken into the estate, and inventoried as a 
portion thereof, and that inasmuch as the sale was made without au- 
thority of law, and without an order of the probate court, hè became 
responsible, and his estate is now responsible, to account to the com- 
plainant for the highest value to which said stock at any Subséquent 
time attained. Third. It is contended that, if said stock so belonging 
to Mrs. Hiller was sold with the other stock, it became the duty of W. S. 
Ladd, as her trustée, to permit her to share in the beneflts and profits 
which were made by repurchasing the stock as the same was purchased 
by himself and others in what is called the "Repurchase Pool." 

It is impossible to read the testimony concerning J. Wesley Ladd's 
stock in the Oregon Steam Navigation Company, its transfer to Hay- 
ward, and the exécution of the $190,000 note in lieu thereof, without 
arriving at the conclusion that, beyond any doubt, the complainant Mrs. 
HiUer knew ail the attendant circumstances. In the flrst place, 
she does not anywhere in her testimony deny that she had such knowl- 
edge. The gênerai trend of her testimony is that she does not now 
remember the facts. When asked whether or not her husband, shortly 
before his death, did not discuss with her the condition of his estate 
and her probable means of livelihood, she answered : 

"I could not give you any exact words or anything of that sort, but I would 
not say that he did not. It is more than probable that he did. Q. Did he not 
glve you some idea in what his wealth or income-maldng property consisted? 
A. Tes, Sir; I thlnli he did, but I could not tell you now. Q. At the time that 
the estate was being settled up, in 1871, you knew that, as a part of the assets 
of that estate, there was O. S. N. stocli, did you not? A. I could not tell you now 
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whether I knew It or not. Q. Are you prepared to say that you did not know 
Itî A. No, sir; I would not say that." 

When she is interrogated as to her knowledge of certain suits, called 
"Oregon Steam Navigation Company suits," tliat were then pending 
against some of tlie purchasers of the stock which had been transfeired 
to Hayward, her answer was that she presumed she was familiar with 
them at that time, but could not give the history of them now, and that 
she has heard of the Oregon Steam Navigation Company suits. Con- 
cerning the exécution of the paper of May 15, 1872, whereby she as- 
sented to the division of the estate into moieties, it appears from her 
own testimony that the paper was prepared by Mr. E. E. Haft, who was 
J. Wesley Ladd's lawyer; and from the testimony of Mr. Tilton and of 
Mr. Haft it appears that the idea of so construing the will originated 
with the attorney and with Mrs. Hiller herself. They were both prés- 
ent when she signed the instrument in San Francisco. Mr. Haft testi- 
fles that the instrument was prepared at Mrs. Hiller's request; that 
she executed it readily; and that he distinctly recollects that she 
remarked that she was satisfled that it was the intention of her hus- 
band that she should hâve only one-half of ail the estate. He testifies 
that in none of thèse matters of the estate had he any instructions from 
W. S. Ladd, but that he talked with Mr. Prench, one of the co-executors 
with Mr. Ladd, and he had no knowledge of any instructions coming 
through Mr. French, from W. S. Ladd; that he was flrst requested to 
prépare thèse papers by Mr. French, on behalf of Mrs. Hiller, and that 
he declined to do so without seeing her personally; she was then 
brought down to his office, and he read to her and explained both of 
them ; that he told her that the will might possibly be construed so as 
to give her three-fourths instead of one-half of the estate. Mrs. W. 
S. Ladd testifies that on a visit received by her from Mrs. Hiller, soon 
after J. Wesley Ladd's death, she said Wesley had done right in giv- 
ing the other heirs the other half, and expressed herself as perfectly 
satisfled, so far as it concemed herself, with the distribution made by 
her husband of his estate. 

It appears from the évidence that J. Wesley Ladd was the originator 
of the Hayward pool. His own eorrespondence shows this, and re- 
veals the intimacy of his association with Hayward. On December 
28, 1869, he wrote to Tilton regarding a prospective meeting between 
himself, Tilton, and W. S. Ladd, and said of the latter: "I want very 
much to see him, and hâve a good long talk. Besides, I deem it pru- 
dent to arrange my little affairs, so that, if I should drop out, it will 
not necessarily bring to light matters we désire to remain dark. If I 
can get you, William, and Hayward together a day or so, can arrange 
for any contingency." In his letter to Tilton, May 5, 1870, he says: 
"I expect you hâve seen Ainsworth, and hope there is a prospect of 
selling out to the Northern Pacific people." Mr. Tilton testifies that 
Hayward had received from J. Wesley Ladd full power to sell the stock. 
"He made an arrangement with Hayward that Hayward should take 
his stock, and hâve full control of it, — full power to sell ; and he [Hay- 
ward] gave his note for $190,000, with the understanding that, should 
a trade be made with the Northern Pacific, he should bave the full 
benefit of it. » * • That it would, be easier, and facilita te, if he 
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sàould die, the settling of his estate, and keep his stiock out of tte 
probate court, and not tie itup so but what it could be sold." i He tegti- 
fied that J. Wesléy Ladd had.told him that he had "told.^iis wife the 
whole story, apd sbe understood it, and what it was doue, fôr," W. S. 
Ladd, in a letter to Tilton, of March 14, 1871, wrote: "That note to 
Hayward,— 1190,000, — that will be ail arranged. I haye the utmost 
confldérice, as Wesley talkëd both to ine and Sadie togetlier about that 
and the stock. The note was simply given purposely so that could 
settle his estate, which Ifeel confident is ail right., * * * Hope 
the N. P. R. E. will purchase; so can clear the whole thing up." In a 
letter to ïiltoh of Màrch âl, 1871, he wrote: "A. [Ainsworth] told 
Sadie that had sold, and amount." Then foUows an instruction to tell 
Prench, lest he should feel hurt at their not giving him their confidence. 
In anotter letter to Tilton, September 21, 1872, when it was reported 
that Mrs,,Hiller was about to marry again, W. S. Ladd wrote: "Under 
ail the circumstances, Charles, I do not want Sadie to take ail her 
property from my control until after thèse 0. S. N. Co. suits are deter- 
mined or settled. Sadie knows aH about them, knows.just how they 
are fully,— why they were brought, etc., for Wesley told her ail about 
matt^rs. * * * She must leave bèhind enough to çover her propor- 
tionate share of the expenses." Tilton testifies that when he arrived 
in San Francisco, in May, 1872, French knew ail about the sale, and 
informed him that he goti it from Mrs. Hiller, and that Ainsworth had 
told her ail about it. In her letter to W. S. Ladd, of JunC; 4, 1872, Mrs. 
Hiller writes: "I am much pleased at the late sales, and to haye things 
settled up before going away." After her husband's death, and before 
the sale, she went East; and on the train going to Boston, with Tilton, 
the latter testifies that she asked him what he thought she could get 
for her Oregon Steam . Navigation stodî. Among the papers lef t by 
J. Wesley Làdd was an instrunient which in the testimony is called a 
"trial balance." The attention of the complainant was called to this 
paper, and she testifled thàt she supposed "she saw it at the time." 
It contains entries of several items of property belpngingto J. Wesley 
Ladd's, estate, among others the entries, "O. S. N. Company's stock, 
|43,89a^p,*' and "0. S. N. Go., $6,005." In a lettet written by Mrs. 
Hiller tp W. S. Ladd, on June 16, 1875, she says: "Inclosed is a copy 
of an old ;trial balance of Wesley's, and those things you flnd marked 
with a (a?bssrl :wisîi you would tell me about. I see there three assess- 
ments pàïd on an iron stock of some oyer $1,000 each." Upon the paper 
which she so referred to are now found marked with a cross the items 
concerning which she wished information. The items referring to 
Oregon Steam ïîayigation Company stock are not so marked. The 
inference is that she needed no information concerning those entries. 
There is novehere in the record a word of déniai of any of this testi- 
mony, npr ig itère any évidence whatever tending in any way to rebut 
it. It stands unexplained and uncontrfidicted. The testimony clearly 
shows that ail that was dojc^e in référence to the construction of the wiil 
and the distribution of thé, estate of J. Wesley Ladd was done at the 
instance of and with the full knowledge and acquiescence of his widow, 
There is no évidence whatever upon. which to base a charge of fraud or 
undue influence on the part of W. S. Ladd, or to show that he took any 
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steps whatever to procure the resuit. So far as the évidence affords in- 
formation, Mrs. Hiller was as fuUy advised, as was he, concerning the 
Hayward pool, and the sale of the stock by Hayward, and acquiesced 
in ail that was done. The same is true concerning the decree of the 
probate court construing the will, and ordering the distribution of the 
estate. There is no évidence whatever that W. S. Ladd in any way in- 
fluenced the complainant or her counsel or his co-executor, French; but 
ail of the évidence which the record aJîords goes to show that Mrs. 
Hiller, at her own instance, voluntarily adopted a construction of the 
will which she believed to be in accordance with her husband's wish, 
and caused the written consent to be prepared by her attorney. Mr. 
Haft, it is true, was the attorney of W. S. Ladd and of the Oregon 
Steam Navigation Company in San Francisco ; but his employment for 
the estate was not suggested by W. S. Ladd. Hayward had suggested 
an attorney to Mrs. Hiller, but she had rejected the suggestion, and had 
employed Mr. Haft, for the reason that he had been her husband's 
attorney. No attempt is made to contradict Mr. Haf t's testimony as to 
the circumstances under which the paper was prepared and executed. 
In short, the whole of the évidence on which the court is now asked tô 
set aside, in efiect, the judgment of the probate court of San Francisco, 
made and entered with full knowledge of ail the parties, more than 
22 years bef ore the commencement of this suit, i^ tha;t Mrs. Hiller, on 
giving her testimony in this case, testifies that she does not now re- 
call what her husband told her concerning the Hayward pool and his 
Oregon Steam Navigation Company stock, and that she bas no recollec- 
tion of the circumstances attending the settlement of the estate, and 
that she signed whatever was handed to her, and did not know what 
she signed. Her own letters written at this period show that, al- 
though her health was délicate^ she, was a woman possessed of niore 
than ordinary intelligence, àble to discuss her business matters, specu- 
lating in stocks and real estate, traveling, enjpying her life, and 
spending her money freely, and in every way capable of understanding 
ail business transactions to which she was a party. It is unnecessary 
to discuss the question whether the executors of the J. Wesley Ladd 
estate could hâve obtained the possession of the stock which was in 
Hayward's hands, or whether it was their duty to endeavor to do so. 
Ail who were interested in that stock earnestly désired that the pro- 
posed sale to the Northern Pacific Railroad Company should be effected. 
Ail admit that it was an advantageous sale. W. 8. Ladd took no active 
part in negotiating the transaction. He evidently believed it would be 
for the best interest of his brother's estate that it should go through, 
and he expected upon its completion to settle up the estate. He, as 
legatee, was entitled to one-twelfth of the stock, and to that extent he 
was interested in the sale. There is no évidence that he sought any 
benefit to himself from the sale of the other eleven-twelfths, or that he 
had any motive exeept to do whàt, in his judgment, was for the best 
interest of Mrs. Hiller as well as of the other legatees. It cannot be 
shown that it would hâve been to her interest to hâve taken the stock 
out of Hayward's hands, or to bave ^old it at probate sale. It was 
not until 1879 that it reaçhed a priée greater than that which was ob- 
tained in the sale to, the Northern Pacific Taking ail the évidence 
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into consideratioû, it is insufiacîent to entitle the appellants to relief 
either as to tÏÏe distribution of the estate in probate or tlie sale of tlie 
stock in the Hayward pool. This is our conclusion, irrespective of the 
-effect of tiie settlement made in the year 1880 and lâches in bringing 
the présent suit. The probate court of the city and county of Saii 
Prandsco had jurisdiction to construe the will of J. Wesley Ladd, and 
to decree final distribution of the estate. It entered a judgment con- 
Struing the will, upon the written assent of Mrs. Hiller, and its decree 
of final distribution based théreon remains unattacked or impeached in 
that court, and has not been appealed from. 

The appellants further contend that in equity W. S. Ladd was under 
obligation to admit Mrs. Hiller to the repurchase pool, and that he must 
be deemed to hâve repurchased for her beneflt her proportion of the 
stock of said corporation, and that his estate is now chargeable with 
the profit which he realized thereon. It is argued that an exécuter who 
has permitted stock of the estate to be sold without decree or confirma- 
tion by the probate court cannot thereafter buy it in for himself, and 
sell it at a profit, without accounting to the estate for so much thereof 
as he has so permitted to be sold contrary to law, at the ratio of the 
profit which he derived upon the resale; and it is said that for the flrst 
year, at least, of the time covered by the purchases for the pool, Mrs. 
Hiller had suflScient money in the hands of W. S. Ladd to hâve enabled 
her to corne into the syndicate. The first year of the syndicate was 
1876. At the beginning of that year, it is proven, and is not disputed, 
that Mrs. Hiller owed W. S. Ladd an overdraft of more than |3,000, 
and that at the end of the year the overdraft was considerably larger, 
and that the only assets in his hands belonging to her were her 950 
shares of Oregon Steam Navigation Company stock, and some city 
bonds in which her money had been invested, and which were paying 
a good rate of interest. It would hâve been impossible for him to bave 
invested her property in the repurchase of Oregon Steam Navigation 
Company stocks, except by selling either her shares in that corporation 
or her city bonds. Tlie repurchase of the stock was purely a matter of 
spéculation. The purchasers believed, and evidently vnth good reason, 
that the stock was of greater value than the priées which they were 
required to pay, but they incurred the risk of losing by their investment. 
In any possible view of the repurchase, it was a transaction which in 
no way concerned Mrs. Hiller. If it is true, as contended by counsel 
for appellants, that W. S. Ladd, as exécuter, did cause to be sold un- 
lawfuUy the shares of stock which his brother held in the Hayward 
pool, and thereby became accountable to Mrs. Hiller for the loss which 
she sustained, the demands of justice would be satisfied upon his ac- 
counting to her for her damage thereby sustained, and there would be 
no further accountability'to her for any subséquent dealing by him in 
stock of the saine comp^ny. If, on the other hand, he did not cause the 
sale of the stock to be unïàwfully made, and if she knew and acquiesced 
in that sale, as we hâve fonhd that she did, then likewise it follows that 
, he was aë free to spécula te or invest in Oregon Steam Navigation Com- 
pany stock thereafter as in any other stock, and owed no duty whatever 
to her in relation thereto. There was no partnership relation between 
"W. S. Ladd and Mrs. Hiller, or between any of the members of the 
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Hayward pool. They sustained no relation to one another such that 
equity required that ail or any of the members of the Hayward pool 
should hâve the opportnnity to hecome members of the repurchase 
pool. It is intimated in one of the appellants' briefs that probably, as 
a matter of fact, Mrs. Hiller was in the pool at first, and our attention 
is directed to the fact that the number of sharea standing in W. S. 
Ladd's name was 9,448, while Wright had about half that number. 
But it is shown that the shares standing in W. S. Ladd's name covered 
the 950 shares of the complainant, the 950 shares belonging to the heirs 
of J. Wesley Ladd's estate, besides the shares which W. S. Ladd held 
for others and in his own name prior to the repurchase, and prier to the 
time when Wright was admitted to the pool. Aside from this, ail 
of the surviving members of that pool testify that neither Mrs. Hiller 
nor Hayward was in the pool. 

But it is unnecessary to further discuss the transactions concern- 
ing which the accounting is sought. The settlement between W. S. 
Ladd and the complainants in 1880 was final and conclusive of ail 
matters which are made the subject of the présent controversy. 
The circumstances leading up to that settlement are as follows: 
Early in the summer of 1872, immediately after signing her power 
of attorney to W. S. Ladd, Mrs. Hiller went to Europe. While there, 
it is shown that she spent her money freely and extravagantly. 
January 10, 1873, she wrote to W. S. Ladd for a |10,000 letter of 
crédit, and says: "I know exactly where ail the money goes, and it 
does go." In one of her letters she mentions a purchase of laces 
amounting to |2,000. In another she refers to herself as having the 
réputation of being a gay widow, but says it is undeserved. With- 
in 18 months after her husband's death, she announced her engage- 
ment to be married. By December, 1872, in addition to $8,500 al- 
lowed her by the probate court, she had drawn from W. S. Ladd 
more than |15,000. The following year she drew over |21,000; 
the following year |19,000 ; and by December, 1875, she had drawn 
f91,579.78. After her return from Europe, in 1874, she speculated 
in stocks in San Francisco. Mr. Ladd was constantly writing her, 
cautioning her against her extravagance and stock spéculation. On 
June 16, 1875, referring to the fact that he had written her that 
she had drawn |81,239, she wrote: "With regard to the $81,239, I 
hâve lived and invested the best I knew how under ail the circum- 
stances; and if I hâve learned, like hundreds of others, to shun 
stocks as a pestilence or a ravening death, why, I hâve no one but 
myself to blâme for any foolish act of mine." On November 27, 1875. 
she wrote: "I hope I shail not be disappointed in getting the other 
$5,000, for on it hangs my fate. I am going to teep trying; if 1 
am pushed under at one point, try until I rise to the surface else- 
where." On March 19, 1879, W. S. Ladd wrote her: "Inclosed 
please find copy of trial balance of your books up to date. You hâve 
received $101,027, while the income from the estate, your portion, 
bas been only some $61,726.43, showing you hâve drawn over and 
above your income $39,273.84. This latter sum is drawn on the 
principal. This being kept up will in time find the end." On March 
28, 1879, she answpred: "No person realizes the error of my waya 
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more kèerily than does my individual self, although it may not ap- 
peàr so to you." Writing to Tilton, April 29, 1879, directing him 
to sell some of her NortherÈ Pacific stock, she said: "I shall not 
Write to William for any more money this year. He wrote me a 
scorcher." On May 14, 1879, she wrote Tilton: "I was not aiigry 
with William for what he wrote me. On the contrary, I acknowl- 
edged his superior wisdom in managing my business affairs, and in 
giving ine advice or suggesting what I ought to do." In 1879 she 
was ^çôntemplating a second trip to Europe. On May 16th of that 
year,'shé wrote to Tilton: "You must not think I am going to be 
as extravagant over in Europe this time as I was before." On Au- 
gust 24, 1879, W. S. Ladd wrote her thus: "Sadie, please let me 
make one suggestion. Don't touch stocks of any sort or kind. 
Where one makes, thousands lose. Nothing would induoe me to 
toucb thém." On December 22, 1879, she telegraphed Tilton to sell 
moré of.her Northern Pacific stock; aûd she wrote hioi, referring 
to the quotations for the stock, and showing that she had been watch- 
ing the stock market, and stating: . "The reason I Want to sell those 
odd 68 shares is because I need the inoney. * * * Our stock 
market hère has gone clean ôut of sight." The plan to conceal from 
Mrs. Hiller some of hér property was first suggested to W. S. Ladd 
by Mr." Tilton in 1874. Mr. Tilton so testifies, and says he told Mr. 
Ladd fhsLt, if he did not, it was more than likely he would hâve her 
on his hands to support. Wben Mr. Ladd received the proceeds of 
the sale to Villard, which was paid, one half in cash, ànd the other 
h^lf in stocks and bonds, he decided to conceal from Mrs. Hiller the 
fact that a, portion of the purchase priée was paid in bonds and 
stocks, and he reported to her that he had received cash for her 
stock at |50 per share. In a subséquent letter to her, he substan- 
tially repeat^ that atatement. In January, 1880, from a conver- 
sation with Ainsworth, in San Francisco, Mrs. Hiller diseovered the 
real terms of the sale. On January 29, 1880, she wrote to W. S. 
Ladd, ànnoUincing her discovery. In answer to her letter, W. S. 
Ladd wrote, on February 27, 1880 : "An inspection of your ac- 
counts renders any remark concerning the management of your af- 
fairs wholly unnecessary. Àt the same time, such inspection will 
disclose the motive which actuated me in reportîng to you only the 
cash transaction in the sale of O. S. N. Co. stock. You hâve drawn 
$151,645.18 in addition to the allowance by probate court during the 
years 1871 and 1872, $8,500; in ail, some |160,145.18; and the in- 
vestments made by you, so far as I hâve any knowledge, do not 
exceed $25,000. I therefore concluded that, should you become ap- 
prised of the fuir avails received on the sale referred to, it would 
serve to stiniùlate the extravagance against which I hâve hereto- 
fore taken occasion to caution you. To prevent any complications 
in the event of my death, I hâve taken the précaution of placing the 
, bonds and stock in a package, indicating thereon the interest that I 
had therein as your attorney, and as trustée for the legatees, person- 
ally. Besides, your books would hâve disclosed the true condition 
of your affairs." That the books did show the true condition of her 
affairs was proved on the trial, and also the fact that her bonds and 
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stocks had been placed in a package in her box in tbe vault. On 
March 3, 1880, Mrs, Hiller wrote to W. S.Ladd: "Whatever claira 
you liave against me, you will please make a statement of the items 
and amount of same, send it to me, and, if correct, it will be promptly 
paid. I must, however, request that you send me at once my books 
of account and a statement of ail securities you hold for my account, 
so that I may examine same." On IVIarch 26, 1880, she wrote, ac- 
knowledging the receipt of the books and papers, and informed him 
that tliey were receiving her attention. She had already informed 
him that she had felt it her duty to consult an attorney as to the 
proper course to pursue, and said: "Of course, my only désire is a 
prompt and peaceable settlement of our business matters." On 
May 29th, Mrs. Hiller, with her husband and an expert accountant, 
accompanied by Capt. Ainsworth, went to Portland for the purpose 
of having a "full and complète" settlement. After examining the 
papers and inquiring into matters, on June 15, 1880, she and her 
husband executed an instrument whereby they released and forever 
discharged W. S. Ladd, his heirs, executors, and administrators, f rom 
ail manner of actions or action, cause or causes of action, debts, dues, 
sums, and money, claims, and demands whatsoever, in law or in 
equity, which they, or either of them, ever had or then had, by rea- 
son of "any matter, cause, or thing whatsoever from the beginning 
of the world to the date of thèse présents." 

It is the contention of the appellants that the settlement was con- 
clusive only as to the 950 shares of Oregon Steam Navigation Com- 
pany stock which Mrs. Hiller held at that date, and that at the time 
of the settlement she was not aware that any greater number of 
shares had belonged to her husband's estate, or that any of her stock 
had been sold in the Hayward pool. It is possible, but not probable, 
that in 1880 Mrs. Hiller had forgotten the facts in regard to the 
HayWard pool, but, if she had, her attention was then pointedly and 
sufficiently directed to them. In arriving at the settlement at Port- 
land, Van Bokkelen, her accountant, who was also her accountant 
in preparing for the présent suit, particularly noticed the entries on 
the statements furnished by W. S. Ladd showing various payments 
through 0. E. Tilton to Mrs. Hiller's crédit, and indioating that the 
principal portion of her funds came from that source. It is hardly 
to be conceived that in a hostile settlement, such as was then had, 
and with the period of two weeks in which to examine into matters 
preparatory to executing a release which was intended to settle ail 
things, "from the beginning of the world" until that date, the ac- 
countant did not in fact ascertain what was the source of the pay- 
ments which came through Tilton, never inquired what became of 
the Oregon Steam Navigation Company stock which was mentioned 
on the trial balance left by J. Wesley Ladd, and never ascertained 
the facts concerning that stock and the Hayward pool. Van Bok- 
kelen's relation to the suit is not that of an accountant only. By 
his own admission, he is interested in the resuit of the suit, and is 
to receive a share of any moneys that may be recovered by the com- 
plainants. It is in évidence, further, that in 1874 Mrs. Hiller's mem- 
ory concerning thèse matters had been refreshed by an investigation 
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wbich was then made of her alfalrs. On her return from Europe to 
New York, it appears that she was alanned at the rapid diminution 
of lier estate, as reported to her by her trustée, and expressed to 
the witness George Alexander, who was her friend, and at that time 
was expecting to marry her, her fear that ail was not right with th? 
management of her estate. Alexander thereupon, with her consent, 
proceeded to investigate her affaira, caused her to send for a state- 
ment, and, when it was received, placed.it in the hands of an attor- 
ney. The attorney investigated the statement, corresponded with 
persons in Oregon, discovered that ahe had large holding of North- 
ern Pacific bonds, and learned that the same had been received in 
exchahge for Oregon Steam Navigation Company stock, or that they 
stood upon her account in place of such stock. He believed that 
she had been fraudulently dealt with in that matter, since Northern 
Pacific bonds were then of little value, and he prepared a com- 
plaint for a suit against W, S. Ladd. In a conférence at wMch 
she, the attorney, and Alexander were présent, the attorney read to 
her the complaint, in which it was charged that her Oregon Steam 
Navigation Company stock, to the amount of about |270,000, had 
been fraudulently exchanged by her trustée for worthless Northern 
Pacific bonds. Mrs. Hiller refused to sign the complaint, greatly to 
the surprise of her friend and the attorney. She stated to them: 
"If I could believe what you say, 0, don't know, I might sign the 
complaint." When the attorney asked her for the third time to 
sign the complaint, she said: "No, I cannot sign that complaint." 
None of this testimony is denied by Mrs. Hiller. Alexander and her 
attorney were unable to understand her refusai to sue. A natural 
explanation is that at that time she knew and remembered ail the 
circumstances of the transfer of the stock in the Hayward pool, and 
knew that she had no cause of suit against W. S. Ladd, and that 
she did not care to disclose J. Wesley Ladd's relation to the Hay- 
ward pool, and at that date still respected his wish in that regard. 
But, whatever may hâve been her reason for refusing to bring the 
suit, it is évident that her attention was then directed to the fact 
that, in addition to the 950 shares of stock in the Oregon Steam 
Navigation Company which she then held, there had formerly been 
a large holding of Oregon Steam Navigation Company stock belong- 
ing to her estate. Van Bokkelen testified concerning the settlement 
of 1880 that W. S. Ladd did not refuse him any information or as- 
sistance; that he had no pointed questions to put to W. S. Ladd; 
but that he did inquire in référence to the money which came through 
C. E. Tilton, and said that he could not see how certain property there 
accounted for came in Mrs. Hiller's possession ; and that W. S. Ladd 
answered: "If Mrs. Hiller has anything in those books more than 
appears to belong to her, it got there honestly." Van Bokkelen tes- 
tified that he reported this answer to the complainants, and that he 
thinks he told them that he was not wholly satisfled, and that there 
ought to be more light on that item of the account. The testimony 
shows clearly that ail of the information on which the présent suit 
was brought was in the hands of the complainants and their ac- 
countant, or was available to them, at the time of the settlement in 
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1880. It is not disputed that the books and papers which were sur- 
réndered to Mrs, Hiller prior to the settlement of 1880 contained 
entriea suf9cient to convey the information that J. Wesley Ladd, at 
the time of his death, held 7,600 shares of Oregon Steam Naviga- 
tion Company stock. Van Bokkelen and Blinn, witnesses for the 
complainants, testified that from entries on those books and papers, 
and without other information, they deduced the facts in regard to 
said holding of stock and the number of shares thereof. Upon their 
own showing, therefore, the complainants had in their possession, at 
the time of the settlement, data sufficient to inform them or to put 
them upon inquiry concerning ail the facts regarding the Oregon 
Steam Navigation Company stock. 

If it were to be conceded that Mrs. Hiller did not, during the time 
covered by the probate proceedings, know that nearly ail of her hus- 
band's estate consisted in Oregon Steam Navigation Company stock, 
and that she was not aware of the contents of the paper which she 
digned, consenting tô the division of the estate, and never learned 
those facts until shortly before the commencement of the présent 
suit, and if she had never made the settlement of 1880, her lâches 
would, nevertheless, bar her from recovery in this suit; for it is 
not disputed that she was one of the executors of the will, that she 
knew the provisions of the will, and knew that she signed a paper 
consenting to a distribution. The records of the probate proceed- 
ings were at ail times accessible to her. How much the more do 
her lâches bar her when we consider that she does not deny the 
positive and crédible testîmony of other witnesses, and the state- 
ments of her own letters, showing that she had full knowledge of ail 
her right^ in the stock held in the Hayward pool, and of her rights 
under the will, at the time when she consented to the distribution of 
the estate, and that thereafter her memory was refreshed in regard 
to thèse matters, in 1874, when a complaint was prepared and read 
to her, but she declined to bring the suit, and again in 1875, when 
she sent to W. S. Ladd J. Wesley Ladd's trial balance, and made 
inquiry concerning certain items thereof, and again in 1880, when 
ail prior transactions were brought under review, and a gênerai 
settlement of them was efifected? It is not claimed for the appei- 
lants that, after the settlement of 1880, new facts concerning me 
Oregon Steam Navigation Company stock came to their knowledge 
before bringing this suit. They allège in the bill, it is true, that they 
had heard rumors to the efEect that they had been defrauded in réf- 
érence to that stock. What the rumors were, or whence they ema- 
nated, is not disclosed in the testimony. Van Bokkelen accounts for 
the commencement of the suit in a way which seems reasonable and 
probable. He says that Dr. Hiller came to him about March 30, 
1892, and told him he wanted him to take hold of thèse accounts 
and re-examine them. "He said he had sent up to Portland, and had 
them overhauling the books up there, and he then discovered about 
the repurchase pool matter; and in looking over the 0. S. N. Co. 
stock, and the division of it into six interests, and the fact that 
the two interests had been held by Quackenbush, — that was what 
reallj started me into this investigation." It appears, then, that it 
85F.-46 
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was the suspicipn.or the.beUef.th^t Mrs. Hiller had in tâct^ and with- 
out her knpwledge or consent,. been made a party to the repurcHase 
pool, and was entitled to £i proportion of the profits of that yehture, 
which oaused, the, complainants ta bring the présent suit. 

The appellants make the further suggestion that the trust created 
by the conveyapce and power oi attorney of May 16, 1872, continued 
by the tems tiiereof untiï 'the death of W. S. Ladd, in January, 1893, 
and that a portion of the trust ëstate was pever acçounted for. 
They refer to a trial balance, made for Mrs. Hiller by W, S. Ladd on 
March 19, 1879,, on whichappear the following entries:' St. Helens 
property, |125.75; Puget Sound lands, fil3.75; Malden, Mass., prop- 
erty,, $1^210.98. And they contend that as to thèse items of property 
the trust still exists. There i§ nothing in the évidence to show 
whether, as to thèse items, there is pow or ever was a trust. The 
bill does not charge that thèse properties were inchided in the trust, 
or that they haye not been acçounted for. It contains no mention 
of them whjt^yer. The dée^ pf trust itself does not speeify the trust 
property. It çqnveys by gênerai terms the property ôbtàihed from 
the probate court and the property sîtuated in. the state ôf Oregon. 
There is no évidence that thèse specifled properties are situated in 
the state of. Qregon. In the same trial balance is ohe other item 
under the head of "E^al Estate," to wit, "Stanley place, |3,000." 
In the côrxespondence between W. S. Ladd and Mrs. Hiller, it ap- 
pears from several références thereto that fhe rent, of the Stanley 
place for many years was cpllected by Mrs. Hiller, and that from 
time to time she acçounted to W. S. Ladd for one-halif thereof. It 
is probable that ail the itemsjof real estate on the trial balance were 
entered there for no other reason than that W. S. Ladd, as trustée 
for the legatees of J. Weslèy Ladd's estate, was entitled to receive 
one-half the rents of the same, and one-half the proceeds thereof 
whenever a sale should be made. Whether the sale was made and 
proceeds distributed at the time of the settlement in 1880 or af ter- 
wards we hâve no information, and under the allégation of the bill, 
and the évidence, we hâve no warrant for entering any order or 
decree concerning the same. We càn conceive of no interprétation 
of the facts in this case which will entitle the appellants to relief in 
a court of equity. The decree of the circuit court will be afflrmed, 
with costs to the appellees. 

KOSS, Circuit Judge (concurring). I am unable to concur in the 
foregoing opinion in respect to the merits of this cause, but concur 
in the judgment on the ground of the complainants' lâches. 
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NEWBURXPORT WATEE CO. v. ClTy OF NEWBÛRYPORT. 
(Circuit Court, D. Massacliusetts. February 24, 1898.) 

1. JuDGMENT— Res Judicata— Matters not Conclcded. 

A water company whicli lias elected under a state atatute to sell its prop- 
erty to tlie clty, and has petitloned a court to appoint commlssloiiers under 
euch statute to appralse its value, is not thereby pret'lUded from maintain- 
ing a bUl in a fédéral court to test the constitutionallty of the statute. 

2. CoNSTiTiJTiONAL Law— Due Phocess of Law — Compensation pob Cokpo- 

BATÉ Franchises. 

A State statute, under which a water company Is ttt effect compelled to 
convey its property to the city, under threat of municipal compétition, and 
which in such case aliows nothmg for its franchise rights, or on account of 
its future earning capacity or good will, takes its property without due 
process of law, because without just compensation. 

This was a suit in equity by the Newhuryport Water Company 
against the city of Newburyport. Heard on demurrer tp the bill. 

Robert M. Morse and Lauriston L. ScaiiEé, for complainant. 
Albert E. Pillsbury and C, C. Dame, for défendant. 

COLT, Circuit Judge. The présent hearing was had on demurrer 
to the bill of complaint The principal question raised by the bill 
is whether the Massachusetts act of 1894 (chapter 474), as construed 
by the state court, is in violation of the fourteenth amendment of 
the constitution of the United States. That âct, as interpreted by 
the state court, allowed the complainant no compensation for the 
value of its franchises or on acCoûnt of its future earning capacity 
or good will. The demurrer assumes the truth of the allégations 
contained in the bill which are properly pleaded, and we will only 
refer to such allégations as we deem material. It appears froni the 
bill that the water company was duly incorporated under St. Mass. 
1880, c. 235, for the purpose of furnishing the city of Newburyport 
with water, and that it conducted its business until January 29, 
1895. Section 11 of its charter provided that the city should hâve 
the right, at any time after 10 years from the date of the comple- 
tion of the waterworks, to purchase the property, and ail the rights 
and privilèges of the company, at such price as might be mutually 
agreed upon, and, in case the water company and the city were un- 
able to agrée, the compensation was to be determined by three com- 
missioners to be appointed by the state court. The city did not avail 
itself of the right to purchase under this act. In 1893 the législa- 
ture passed an act which authorized the city of Newburyport to sup- 
ply itself with water. St. 1893, c. 471, By section 12 of the act of 
1893, it was provided that, at any time within 60 days after the pas- 
sage of the act, the water company might notify the mayor of New- 
buryport, in writing, that it desired to sell to the city fts corporate 
property, and ail the rights and privilèges of the company, and to 
exécute and deliver to the city proper deèds and instruments in writ- 
ing, conveying to the city the property aforesaid: 

"Provided, however, the légal votfers ot the city of Newburyport, at légal meet- 
ings to be called in the several ■ttrapds'éf Said elty within six months aîtér sald 



724 S5 FEDERAL EEPOETBB. ,_ 

notiflcatîon has been received as aforesald, shall by a majority vote of the rotew 
of said City présent and voting thereon at said meetings, vote to purchase tlie 
aforeSâid property Upon tlie tei-ms and conditions contained in tliis section, wliere- 
upon the property thus conveyed sliall become the property of tlie city of New- 
buryport, and said city shall be liable to pay to sàid company the fair value of 
the property thus conveyed." 

Section 13 provided that: 

"After the vote provided for in section 12 of this act, or provided the New- 
buryport Water Company does not so notify the said mayor within the sixty 
days, this act shall be submitted to the légal voters of the city of Newburyport 
for their acceptance or rejectlon, at légal meetings to be called in the several 
wards of çaid city within eight months from the passage of this act, and shall 
talje effeet from and after its acceptance by a two-thirds vote of the voters of 
said city présent and voting thereon at said meetings." 

Within 60 days after the passage of this act the water company 
notified the city of its désire to sell under the provisions of the act. 
On August 25, 1893, the city, by a majority vote, declined to pur- 
chase the property, but on September 7, 1893, voted the acceptance 
of chapter 471 of the act of 1893, authorizing it to build new water- 
works. The act of 1894 (St. 1894, c. 474), provided that within 30 
day^ after the passage of the act the water company should notify 
the mayor of the city of Newburyport, in writing, that it desired to sell 
to the city "ail the rights, privilèges, easements, lands, waters, water 
rights, dams, réservoirs, pipes, engines, boilers, machinery, flxtures, 
hydrants, tools and ail apparatus and appliances owned by said com- 
pany and used in supplying said city and the inhabitants thereof 
with water, said city shall not proceed to supply water to itself or 
its inhabitants under the authority of chapter 471 of the Acts of 
the year 1893, unless it shall hâve first purchased of said company 
the property aforesaid, and said company is authorized to make sale 
of said property to said city, and said city is authorized to purchase 
the same." The act further provides for a meeting of the légal 
voters to vote upon the question of purchase, and that, if the city 
shall vote to purchase, the water company shall exécute and deliver 
to the city proper deeds and instruments in writing "conveying to 
said city the property aforesaid, and said property thus conveyed 
shall thereupon become the property of said city, and said city shall 
pay to said company the fair value thereof, to be ascertained as here- 
inafter provided." And, further, that, in case the city and water 
company should be unable to agrée upon the value of said prop- 
erty, the suprême judicial court sha,ll appoint three commissioners to 
détermine the fair value of said property for the purposes of its use 
by said city, and whose award, when accepted by the court, shall be 
final. "Such value shall be estimated without enhancement on ac- 
count of future earning capacity or good will, or on account of the 
franchise of said company." 

Within 30 days after the passage of this statute a meeting of tho 
stockholders of the water company was held, and a vote was adopted 
to the effeet that the company desired to sell to the city the property 
described in the statute, and notice of said vote was on the same 
day sent to the city; and on January 15, 1895, a majority of the 
legàl voters of said city yoted to purchase the property of the water 
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Company; and on January 29, 1895, the water company conveyed its 
corporeal property to the city, and in paragraph 26 of its deed it pur- 
ported to convey "ail the rights, privilèges, and easements hereto- 
fore acquired under chapter 235 of the Acts of the Législature of 
Massachusetts for the year 1880, and now used by said company, 
of laying and maintaining water pii)es and mains in said streets, 
and of making connections therewith for the purpose of supplying 
said city and the inhabitants thereof with water, and ail property, 
property rights, corporate property, privilèges, easements, waters, 
and water rights of said company, whether herein particularly de- 
Bcribed or not, and ail the rights and franchises of said company. 
whether for supplying water to the city of Newburyport and the in- 
habitants thereof, and of collecting water rates therefor or other- 
wise, hereby conveying to said city ail the rights, privilèges, ease- 
ments, lands, waters, water rights, dams, réservoirs, pipes, engines, 
boilers, machinery, flxtures, hydrants, tools, and ail apparatus and 
appliances owned by said company and used in supplying said city 
and the inhabitants thereof with water." On January 31, 1895, the 
city took possession of the property of the water company, and, as 
the water company and the city were unable to agrée upon the price 
to be paid for the property, the water company on February 7, 1895, 
petitioned the court for the appointment of commissioners, under the 
act of 1894. The commissioners were duly appointed, and their 
report, made February 3, 1897, showed that, in their view, the stat- 
ute of 1894 excluded from their considération any valuation of the 
franchise right of the company, or of its future earning capacity or 
good will. The questions of law were reserved and argued before 
the full court, and on June 14, 1897, the court rendered an opinion 
holding that the décision of the commissioners was correct, and that 
under the act of 1894 the city was not required to pay the water 
company anything for its franchises, future earning capacity, or 
good will. Subsequently the water company petitioned for a rehear- 
ing in the state court. The bill allèges that the value of the rights 
of the water company which were excluded by the commissioners 
amounted to 1475,000, and that the state court held they were prop- 
erly so excluded, under the act of 1894. The bill further avers that 
after the passage of' the act of 1893, permitting the city to build 
competing waterworks, the water company petitioned the législature 
that the city of Newburyport should, before supplying its inhabitants 
with water, purchase "the franchise, corporate property, and ail the 
rights and privilèges of said Newburyport Water Company." As a 
resuit of this pétition, the législature passed the act of 1894. The 
bill further avers that the action of the water commissioners, under 
the act of ,1894, resulted in the deed of January 29, 1895; and that 
such conveyance by the water company "was voluntary in name and 
form only, and was in fact compulsory; and that said offer of sale 
and deed were made by said company to said city of Newburyport, 
'under the threat of municipal compétition' by said city, and to 
avoid the ruin which would hâve resulted from such compétition by 
eaid city; and that the said acts by which said city came into and 
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obtained possession of thé property described in saîd deed consti- 
tuted a taking of such property 5n violation of the riglits secured to 
plaintifl by the constitution of the United States." The bill (among 
other things) prays that chapter 474 of the act of 1894 may be de- 
creed to be unconstitutional, and the deed canceled, and the prop- 
erty received thereunder restored to the complainant, or, if the de- 
fendant is permitted to retain the property upon paying to the com- 
plainant Jnst compensation for. the entire property, the amount of 
compensation may be ascertained, and the défendant be ordered to 
pay to the complainant the awonpt thereof. The défendant demurs 
to the MU for want of jurisdiction, want of equity, and on other 
grounds. 

It is contended that on the face of the bill this is an attempt to 
review and retry hère a case between the same parties already tried 
and determined in the state court, The answer to this is that the 
constitutional questions set out in this bill were not raised in the 
state court, and could not hâve been drawn in question in that suit. 
Moore v. Sanford, 151 Masg, 23^, 24 N. E. 323; Pitkin v. City of 
Springfleld, 112 Mass. 509. In Moore v. Sanford the plaintiffs, in 
1885, filed a pétition under the statute for damages sustained by the 
taking of their lands, and in 1889 brought a bill in equity to test 
the constitutionality of thç statute, and to set aside the taking as 
unconstitutional. In holding that the plaintiffs had a right, by an 
independent proceeding, to dispute' the validity of the taldng and the 
constitutionality of the act, the court said: "The plaintiffs were en- 
titled to hâve the question of the. constitutionality of the statute de- 
termined, and under their pétition for damages they were, by nec- 
essary inference, compelled in that proceeding to admit that it was 
constitutional." If the question pf the constitutionality of the act 
of 1894 was not, open to the complainant in the proceeding in the 
state court, the objection that the complainant should hâve raised 
the question in that suit faUs to the ground, and constitutes no dé- 
fense to the présent bill. 

Nôr do WG think that the complainant is chargeable with such 
lâches as tp bar its right to bring this bill. The bill was brought 
before the suit in the state court Ayas flnally determined, and before 
the acceptance by the complainant of the awaïd. Moore v. Sanford, 
ubi supra. 

The fundatnental question raised by the demurrer is whether the 
bill sets out a cause of équitable relief, or a "taking" of the com- 
plainant's property without "due process of law," or just compen- 
satiou; in ; violation of the fourteenth amendment of the constitution 
of the United States. The bill allèges that the, deed of the water 
Company to the ci ty under the act of ,1894 was voluntary in name 
and form Only; laind was in fact compulsory, and was made under 
threat of conipetition by the city, and to avoid the ruin which would 
hâve resulted irom such compétition, and that this constituted a 
"taking," in iviolation of a -constitutional right. We must assume, 
for the purposeï of this demurrer, that the complainant toolf advan- 
tage of the act of •1894 under a threat of compétition by the city 
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which would hâve been ^r^uinous to its property, and tliat its subse 
quent acts and conduct' r'ésiilted frotn sucH' threat. It furtlier ap- 
pears that, undér the construction giveii to the act of 1894 by the 
state court, no compensation was allowed tbe complainant for its 
franchise rights,' f urther earning capacity, or good will. 

In Swift Co. V. U. S., 111 U. S. 22, 4 Sup. Ot. 244, a payment made 
to a public offlcer in discharge of a fee or tax illegally exacted is 
not such a Toluntary paynaent as will preclude the party from re- 
covering it back. The court said: 

"The question is whether the reeeipts, agreements, accounts, and settlements 
made in pursuance of that demand and necesslty were voluntary, in such sensé 
as to preclude the appellant from siibsequently insisting on its statutory right. 
Vife cannQt hesitate to answer that question In the négative. The parties were 
not on equal terms. The appellant had no choice. The only alternative was to 
subnïlt to an illégal exaction or discontinue its business. It vpas in the power ot 
the offlcers of the law, and could only de àS they required. Money paid or other 
value parted with, under such pressure, has never been regarded as a voluntary 
act, within the meaning of the maxim, 'Volent! non fit injuria.' " 

In Eobertson v. Frank Bros. Co., 132 U. S. 17, 10 Sup. Ct. 5, it was 
held that the payment of money to a customs officiai to avoid an 
onerous penalty, though the imposition of that penalty may hâve 
been illégal, is sufflcient to make the payment an in voluntary one. 
The court, speaking through Mr. Justice Bradley, said: 

"It wa« contended by the counsel for the govemment at the trial, and is con- 
tended hère, that the payment of the diitie^ eomplained of was a voluntary pay- 
ment, inasmuch as the plaintiffs themsèlves made the additions to the ëntries 
and invoices, and that, thereforé, thèy cannot recover baclt àny part of the money 
sô paid; and they requested the court below to instruct the jury to render a 
verdict for the défendant. This the court refused to do,; and left it to the 
jury to décide, upon the evl<îe»pe, whether the maliing of the additions was a 
voluntary act on the part lof the plaintiffs,' or doue under constraint, In view of 
the penalty sure to be imposëd' in case it was nôt dôhe." 

In Chicago, B. & Q, E. Ço. v. Oity of Chicago, 166. U. S. 226, 17 
Sup. et. 581, it was held that a judgment of a, State court, even if 
authorized by statute, whereby private property is taken for public 
use, without compensation made or securedto the owner, is, upon prin- 
ciplf and authority, wanting in the dueprocess of law required by the 
foujcteenth amendment of the constitution of the United States; and 
that the défendant hàs been deprived of property without due pro- 
cess of law is not entirely met.by, the suggestion that he had due 
notice of the proceedings for condemuation, appeared, and was ad. 
mitted to make défense. Denjurrer overruled. 
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HICKS V. OTTO et al.f 

(Circuit Court, S. D. New York. Aprll 9, 1884.) 

Reeeabtnsb ts Equity— Application. 

An application for a rehearing and to amend the answer on the ground of 
newly-discovered évidence wlU be denied where défendant in his affldavit 
merely allèges In gênerai terms that "he bas been eager to collect ail matefiaî 
évidence," and "bas made great exertion and every reasonable effort to dé- 
fend the suit." The applicant should state the faets so as to enable tbe court 
Itself to détermine wbether reasonable diligence was used. 

This was a suit in equity by James J. Hicks against Ferdinand G. 
Otto and others for alleged infringement of a patent. The court 
having heretofore directed a decree for the complainant on the mer- 
its (19 Fed. 749), the défendants hâve now made an application to 
amend the answer, and for a rehearing on the ground of newly-dis- 
covered évidence. 

Arthur v. Briesen, for plaintiff. 
Louis W. Frost, for défendants. 

WALLACE, Circuit Judge. The application to amend the answer, 
and for a rehearing (19 F^. 749), should be denied, because it does 
not satisfactorily appear that the facts constituting the new défense 
could not hâve been discovered, by the exercise of reasonable dili- 
gence, before the cause went to a hearing. The complainant has 
conducted a difficult, protracted, and expensive litigation to a suc- 
cessful issue, and it would subject him to great hardship to eompel 
him now to abandon the fruits, and meet a new défense. It was his 
right to be apprised, by the answer, of the défenses which he would 
hâve to meet and overthrow, so that he could elect whether to proceed 
with his suit or abandon it. 

Amendments of pleadings which introduce a new défense are per- 
mitted with great reluctance, in equity, àfter a cause has been set for 
hearing, and, after a hearing, are rarely allowéd. Walden v, Bod- 
ley, 14 Pet. 156, 160; Smith v. Babcock, 3 Sumn. 583, Fed. Cas. 
No. 13,008. When the application' is based upon the ground of 
newly-discovered évidence, a more libéral rule obtains; but courts of 
equity, as well as courts of law, in such cases, proceed with great 
caution, and extend no indulgence tO the négligent. Unless it ap- 
peârs affirmatively that the évidence could not hâve been obtained 
in due season, if the party applying had "used ail reasonable efforts 
in that behalf, the application will be denied. It is due to the public 
interests, as well as to the immédiate litigants, that rehearings for 
the purpose of letting in évidence which might and ought to hâve been 
introduced before the hearing should not be tolerated. In no class of 
cases should the practice of allowing rehearings be more strictly 
guarded than in cases like the présent, where the défense of prior 

1 This case has "been heretofore reported in 22 Blatchf. 122, and is now pub- 
lished in this séries, so as to include therein ail circuit and district court cases 
elsewhere reported which bave been inadvertently omitted from the Fédéral Re- 
porter or the Fédéral Cases. 
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use is relied on to defeat the novelty of a patented invention, because 
it is seldom tliat a défendant cannot make it appear that lie bas dis- 
covered additional évidence in support of such a défense. 

The défendant states in his afûdavit, in gênerai terms, that "he has 
been eager to collect ail material évidence," and "has made great 
exertion, and évery reasonable efEort, to défend the suit." Thèse are 
his conclusions, but, if the facts were specified, they might not be the 
conclusions of the court. Such generality of statement is not sufS- 
cient. If it could not be conscientiously made in almost every case, 
it could be, in every case, with facility and with cntire safety. 

The motion is denied. 



AMBJRIOAN BOOK CO. v. GATES. 

(Circuit Court, S. D. lowa. March 2, 1898.) 

No. 3,610. 

LiBEi/ — Motion to Stbikb OtJT. 

To publlsh tliat a corporation puts In out-of-date school books in (rontier 
or backwoods States, and tliat "books tliat are referred to nowadays as a 
laughingstock by intelligent teachers are foisted upon whole states for a 
séries of years," so relates to its methods in pursulng Its business as to be 
actionable, without allégation of spécial damages. 

This waa an action at law by the American Book Company against 
George A. Gates to recover damages for the publication of a libel in 
respect to its business methods. 

G. S. Jelly and N. T. Guemsey, for plaintiff. 

R. M. Haines and George F. Hehfy, for défendant. 

WOOLSON, District Judge. The présent hearing relates to a 
motion to strike out portions of the amended and substituted pétition. 
Argument was had before Hon. 0., ï*. Shiras, judge of the Northern 
district of lowa, upon a motion to strike out portions of the original 
pétition. Because of certain suggestions, or rather statements, of his 
views as announced by Judge Shiras on the argument, leave was given 
plaintiff to amend pétition herein. The motion to strike now under 
considération is based on substantially the same grounds as the orig- 
inal motion to strike. The alleged libels for whose publication and 
circulation plaintiff claims damages are contained in a small pamphlet 
of 47 pages, bearing the title, "A Poe to American Schools. A Vaca- 
tion Study," and bearing on the title page, as the name of its author, 
"George A. Gates, D. D., LL. D., Président of lowa Collège." The 
entire pamphlet is attached as an exhibit to the substituted pétition. 
Upon its second page, signed by Fred C. Demorest, apparently as 
secretary of the Southeastern lowa Teachers' Association, appears a 
statement to the effect that the pamphlet was read by Président Gates 
before such association "at a session of the collège section," and that 
such section did '*by vote indorse the paper, and heartily approve of the 
suggestion that it be published." While no answer yet has been 
filed in this case, I assume, since plaintiff has sought to attach the 
entire pamphlet as an exhibit to the présent pétition, that the fact 



^SO 85 FEDERAL REPORTER;;'' ' 

appcaring.iù such pamphlet ih thé «tatement of Secretafy Demorest 
may propèrly be considéred hereiny and the pamphlet therefore con- 
sidered on this heâring as having been. read, as â ;paper, before an 
association of ;teachers, and as now givén circulation with the same 
object as that for which it was origihally presented', viz. a discussion, 
by one holding the position of a leading educator of the state, of 
matters of large publie înterest,toudhing tnôre or less vitally the 
educational interestsoî thé state. : ' 

The motion to strikè is substôatially a démarrer directed to the 
several parts ofi the pleading it Èlttacks. For the présent hearing it 
must be taken as conceded that the défendant did publish and circu- 
late the pamphlet. The question to be decided is purely a question 
of pleading, although underlying it, and included in it, is the impor- 
tant considération as 'tô' the right of plaintiff, and its extent, to main- 
tain an action for libel. .The siubstitjitpd pgitition, aa flled, contained 
the following prayer for judgment: "That by reason of the said prem- 
ises and the acts of the défendant, as af oresaid, this plaintiff has been 
damaged and has suffered damages to its business, business réputa- 
tion, and crédit, and ii/ Iqss of profits (f/nd receipts from its hisiness, 
in the sum of one hundred thousand dollars; ■wherèîore plaintiff 
claims judgment against;Said défendant for the sum of one hundred 
thousand dollars," etc. At the argument on pending motion, by 
consent plaintiff erased from such prayer the words I hâve above 
underlined (viz. "and by loBs of profits and reeeiptS from its busi- 
ness"). This eràsure was rdade consî^téntly with the statement of 
counsel for plaintiff that no claim was intended to be presented in 
the Une of spécial damages. This point is mâde clear in plaintiff's 
brief: "It is conceded b^ the plaintiff that spécial damages are not 
pleaded, and are not intended to be pleaded, by the pétition as it 
stands." Page 2. Agâin, on pages S8-'tod 59:"It is not claîmed 
that * * * the aménded and subàtitutëd pétition as it now 
stands * * * con tains anypieaof Spécial damages." The coti- 
tehtion of plaihtiff is giTfen on pa^ 59 of brief as "M^hat we co'iitend 
is that the libel set ont ïs actionable pèf se, ând that wé are not bound 
to plead spécial damàgési, and we concède that we haVe not pleaded 
thëm." This toritention is plainly thet by thât advanced on part 
of défendant, whose counisel, in the flrst sentence of their opening 
brief, state : "Our contention is that a corporation caii maintain no 
action for libel with ont allégation and proof of spécial damages, un- 
less the charges are of such chàrâcter as that the court is satisfied 
that a direct in jury will resuit to the ' propérty and pecuniary inter- 
ests of the corporation." The pétition as it now stands, on pages 
2, 5, and 6,' in setting out particular portions of the pamphlet, avers, 
in substantially the same jhraseology in eaeh instance, that the de- 
fendant falsely, maliciously, etc., published, etc., of plaintiff, "its 
business, business methods, réputation, ànd crédit," the matters set 
ôut, intending thereby to interfère, défame, and injure plaintiff's 
"business, business methbds, réputation, and crédit." Thé alléga- 
tion as to the damage suffered by plaintiff is above given. While 
plaintiff has attached as an exhiblt to his pétition the entire pamphlet, 
it has nevertheless Set OUt hseC verba or by spécifie description par- 
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ticular portions of tlie pamphlet. In the présent state of the pUîad- 
ings, I must regard the claim of plaintiff as to the language it allèges 
to be libelous, and on whicli it bases its claim for damages, as limited 
to thèse particularly set out aiid described portions of the pamphlet. 
I do not regard that part of the pétition wherein the pamphlet as a 
whole, in its entire 47 pages, is described as libelous, as sufScientlv 
basing claim for damages on any part thereof except said particularly 
set out and described portions. Where such portion is excerpted out 
of a sentence or paragraph, of course its immédiate surroundings may 
be considered on présent hearing, since plaintiff has exhibited the 
entire pamphlet. 

Eetuming to the narrow point of contention between counsel as 
presented in their briefs, I may say that no question is hère involved 
as to whether a corporation, such as pétition shows plaintiff to be, 
may bring an action for libel. That is conceded. Nor is there hère 
involved the question whether a corporation may, in a proper case, 
allège and maintain an action for spécial damages arising out of a 
published libel. It is hère conceded that no spécial damages are al- 
leged or claimed. Nor is there hère contention whether a corpora- 
tion may successfuUy maintain an action for libel where the character 
of the goods, the products manufactured, be libelously attacked, or 
where, as in case of a railroad, its condition as to safety of its passen- 
gers is thus attacked, whether such condition relate to condition of 
roadbed, etc., or to the reckleas service, etc.. by its operatives, or, in 
case of a bank, its solvency or reliability, as to safety to its patrons, 
as a banking institution, etc. The point plainly, clearly, specially 
hère involved is, are the particular portions of the pamphlet, as set 
out or specially described, so, as to plaintiff corporation, libelous per 
se as that, under a gênerai allégation and claim for damages, it may 
maintain this action therefor? Plaintiff expressly déclines to allège 
or claim any spécial damages. It attempts no construction of the 
alleged libelous language, no adaptation and shaping or pointing 
towards it of such language by innuendo. Whether by apt innuendo 
the language set out might be sufflcient to constitute valid cause of 
action herein is not hère open for considération, nor whether spé- 
cial damage, if it exists, and was properly alleged and claimed, would 
cause the language set out herein to support action. The naked point 
to be decided is, does the language set out, and as in said pamphlet 
set out, support the présent action in favor of the plaintiff corpora- 
tion? I hâve attempted plainly to state what is involved in the 
pending hearing. My tinie is too heavily pressed with other duties 
to permit me to enter with any fuUness into the reasons which lead 
me to the conclusions below reached. I cannot see that extended 
statement thereon would assist in this case. I may state, as applying 
quite generally to the discussion of the alleged libelous paragraphs, 
that coiinsel do not appear to differ on propositions of law so greatly 
as on the application herein of same. There appears much agree- 
ment on the proposition that, as applied to the completed products 
of a corporation, an action of libel may lie where the character, mar- 
ketable, wliolesome, or the like condition, is disparaged, etc.; and 
also aa to the business of a corporation, bank, railroad, etc., where 
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tlie alleged libelous terms attack the safety or reliability of service or 
of deposits, or otherwise disturb confidence in it so that customers 
maj be thereby driven away or prevented from availing tbemselves 
of its services, etc. So, if it must hâve a crédit, — a borrowing crédit, 
if you please, — ^to enable it to carry on its business, and this crédit is 
assailed; for in such cases property interests as such may be said to 
be assailed, and not réputation, cbaracter, and the like, as those terms 
are commonly understood. Id ail thèse propositions counsel agrée 
the corporation may maintain action for libel without alleging or 
claiming spécial damages. It is sought to apply this gênerai argu- 
ment in favor of plaintifE's contention in this action. And fréquent 
référence to some phases of this argument are contained in its brief. 
And therein plaintifE's claim is sought to be maintain ed on the 
strength of cases wherein the opinion, in its progress towards the 
conclusion consistent with the points just above stated, has arguendo 
stated gênerai propositions which apparently are sufScient ta sustain 
plaintiff's contention, except as they are considered as stated with 
référence to matters then under considération. As an instance of 
this I may refer to the remark in plaintiff's brief (page 22), referring 
to the opinion of Judge Lacombe in Ohio & M. Ry. Co. v. Press Pub. 
Co., 48 Fed. 206, where counsel for plaintiff déclare: 

"The portion of the opinion which we hâve Italicized States the gênerai ruie, 
applicable alike to natural persons and corporations, that a libel upon the method 
of transacting one's business Is actionable per se, so that it is not neeessary 
. to aver spécial damages." 

The opinion shows wherein the alleged libel there affected the rail- 
way. After summarizing the plaintiff's complaint to the eiïeet that 
plaintiff is a railway engagea as common carrier in transporting goods 
and passengers, and that its occupation is, therefore, the proper, safe, 
and business-like maintenance and opération of its railroad, so that 
it may reasonably discharge its duties as such common carrier, Judge 
Lacombe says: 

"Language which charges the plaintiff with such incapaeity or neglect in the 
conduct of its business that belief in the charges would, as a natural and proxl- 
mate conséquence, Induce shippers of goods and passengers to refrain from 
employlng the plaintiff as such common carrier, is actionable without spécial 
damage. The particular language complained of hère is the statement In the 
defendant's newspaper that 'over one-half of the ties in the roadbed [of plain- 
tiff] are rotten, and it is dangerous to run trains very fast' " 

The opinion continues, and plaintiff italicizes same: 
"Such a publication is manifestly withln the principles above laid down." 

In an earlier part of the opinion is contained a statement of thèse 
principles (which is also italicized by plaintiff in its brief), viz.: 

"A corporation, though an artiflcial person, may maintain an action for libel; 
certainly for language concerning it in the trade or occupation which it carries 
on. It is elementary law that every légal occupation from which pecuniary 
beneflt may be derivéd, créâtes such spécial susceptibility to injury by language 
charglng unfltness or improper conduct of such occupation; that such language 
la actionable, without proof of spécial damage." 

To publish that the ties in the roadbed of a railway are so rotten 
that travel over the same is dangerous to life or limb of those taking 
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passage over same, or that its engine men or train crews are drunken, 
or otherwise so unfitted for their duties as that such passage must 
be attended with such danger, is, according to the view of counsel 
on both sides of the case, to expose the publisher to an action for libel 
at the complaint of the corporation. Hère, as we must construe 
Judge Lacombe's opinion, having in mind the issues there presented, 
is "to charge unfltness or improper conduct of such occupation," for 
this would be nnquestionably "language concerning the trade or oc- 
cupation which it [the railway] carries on," and using terms which, 
as applied to such business or occupation, impute to the corporation 
defects or wrongdoing in the very performance of the business of 
such corporation. Applying the same principle or idea to the busi- 
ness of plaintifl, we mav state that, if défendant published that in the 
supplying of its books its practice was to supply bad or incompétent 
books, text-books which failed to properly and safély educate or in- 
still right or correct scientiflc or other principles to those using them, 
would be, in like manner as in the cited case, to "charge unfltness or 
improper conduct of [plaintifE's] occupation." The opinion just cited 
is, however, far from holding that, if one published that the railway 
used improper methods in soliciting business, — as, for instance, em- 
ployed solicitors for business, who paid or offered premiums or used 
other improper influences to persons from whom they solicited busi- 
ness, or that the road was in a combine, or trust, or the like, — that 
in such case the publisher was guilty of libel, or that such publica- 
tion would sustain an action for libel at the complaint of the cor- 
poration. In a certain sensé, the allégations just suggested relate to 
the business of the corporation; that is, to its methods in obtaining 
business. But thèse do not relate to its methods of carrying on its 
business. To insist that the holding of Judge Lacombe and the rea- 
soning he adopts include the allégations just suggested is to wrest 
his language and reasoning away from the matters which were di- 
rectly in his mind, and to which his argument was directed. As ap- 
plied to case at bar, every extract which the pétition sets out or 
specifically describes as contained in defendant's pamphlet relates to 
the soliciting of business. None of them charge that in fullilling its 
contracts with schools or school ofBcers, or in the books supplied, 
there is any "unfltness or improper conduct of [plaintifE's] occupation" ; 
so that the holding of Judge Lacombe, and his arguments leading up 
to such holding, do not properly apply to the extracts on which is 
based plaintifE's claim in case at bar. A close examination of the 
other authorities cited in plaintifE's brief compels the same conclusion 
as to their attempted application herein. WhUe the statement is 
correct that, as applied to a corporation, the law of libel is as yet 
highly formulative, since thèse latter times are peculiarly the periods 
when corporative associations hâve had their beginnings and growth 
into importance in the mercantile world, yet the law has not as yet 
progressed, nor does it apparently tend to such progression, as that 
in matters of mère réputation and gênerai corporate character, as dis- 
tinguished from the business it carries on, the corporation and the in- 
dividual person are on a parity in the law of libel. The reasons for 
this statement largely lie on the surface, and need not be specially 



734 85 FEDERAL KKPOBTBR. 

atated. : To accuse, in writing, a corporation Ilke that of plaiçtiff of 
be^ng in a combine or trust, or tbat its agents, in soliciting business, 
buy tlxe favorable action of those who control such desired business, 
does not necessarily constitnte libel. In the absence of allégations of 
spécial damages, or of such apt innuendo as to bring the accusation 
directly within the law of libel, the courts are justifled in holding no 
action lies unless the accusations relate to the goods it supplies, or 
in the methods used by it in supplying its goods to the customers it 
bas obtained, or the like. It is not hère necessary ,to consider to 
what degree of bad faith or the like with its customers the accusation 
must reach, for there is no claim that défendant, in the pamphlet ex 
tracts assàiled, bas charged such bad faith. 

Except for the spécial disclaimer in plaintiff's brief, I should hâve 
been ioclined to hold one extract in pétition as coming within the 
law of libel a^ to goods of plaintiff, as I view it. This extract is 
found on pages 33 and 34 of pamphlet as exhibited with pétition, and 
relates to the quality of goods in which plaintifï deals. In this extract 
it is declared that the list of books in which plaintiff deals "contains 
«ome of ttie most disgraceful trash. They [plaintiff] bave many an- 
tiquated books." And, after référence to plaintiff's actions in "put- 
ting in thèse out-of-date books" in "frontier" or "backwoods states," 
the extract déclares that: 

"Books that are ref erred to nowadays as a laughingstock by Intelligent teach- 
«rs are foisted upon whole states for a séries of years." 

Upon page 71 of plaintiff's brief there is stated: 

"In the flrst place, as we hâve already seen, no part of the libel complalned 
of hère Is a disparagement of the plaintiff's goods. Counsel hâve miscon- 
ceived the purport of the charge with référence to 'foisting' antiquated, trashy 
flchool books onto cbmmunitles alleged to be eontrolled by plaintiff. The essence 
of the charge hère is not that the plaintiff does not deal in good books. • • * 
Président Gates does not claim that the books la which this plaintiff deals are 
not good." 

This express construction on the part of plaintiff of the extract to 
which I last referred may be, and I think must be, accepted by the 
court, at least as a disclaimer by plaintiff of any claim that the ex- 
tract is actionable as a libel with regard to the quality of goods in 
which plaintiff deals. Thus accepting, there remains the question 
whether this extract so relates to plaintiff's methods in pursuing its 
business, "charging unfitness or improper conduct of [its] occupa- 
tion," as that the extract, without allégation of spécial damages, and 
without innuendo accompanying it, is actionable. I am of the opinion 
it is actionable. Unleâs plaintiff's dealings with its customers are 
fair and honorable in supplying its goods, it must suffer injury 
wherever such unfaimess and dishonorable conduct are known. To 
charge a mercantile corporation with palming off inferior and com- 
para tively worthless, or worthless, goods whenever it bas opportunity 
to do so, is mànifestly to injure it in thé business world. A whole- 
saler or jobbér who is charged with imposing inferior, trashy goods 
upon bis customers whenever he can flild customers so situated— so 
under bis cdlitrol— as that they cannot resist such imposition, must 
sutter material in jury in his business if such chaîne comes to the 
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knôwledgé of Ms gênerai custoïrters, or of those whb otherwîse migM 
be disposée to trade with him. l'iaintifî's businiess standing— its 
ability to ]pusli its business—wonld be greatly affeeted'if it were gen- 
erally belieVed tliat it woûld impose out-of -date, trashy scbool books 
whenever it could do so, instead of uniformly dealing in np-to-date, 
reliable school books. In this respect tbe corporation is directly âf- 
feCted in its ^Hausiness, business réputation, and crédit" by the exitract 
published. 'And witli my présent viéw of the law, upon proof of 
publica:tioa by défendant ofsaid extract, in the absence of défense 
tlieréto (and sucli is the présent Status)', the matter should properly be 
submitted to the jury for thëir verdict as to damages sufifered. 

With the View hereih adopted, I hâve not deemed it necessary to in- 
dicate y?hat ruiing would be pfoper as to thosè parts of motion to 
strike ^hich attack différent paragraphs of pétition, on the ground 
that those paragraphs purport to relate to agents of the companyv and 
not the Company as such. The conclusion follows that défendant'» 
motion to strike must be sustained as to paragraphs thereof 1 to 14, 
inclusive, and is overrUled as to paragraph 15. This leaves remain- 
ing of thé substitiited pétition that part commencing with Une 5 on 
page 5 of such petitiouj and ending with line 21 on same page. (As 
the pétition is not dividèd into counts and numbered, in this respect 
apparently not conforming to the requirements of the Code of lowa, 
I am unable otherwise tO'describe the part to which the defendant's 
motion is oVerruled.) Let order be éntered aècordingly; to which 
action plaintifE and défendant severally except. 



EOBERTSON v. BLAINE COUNTY, IDAHO. 
(Circuit Court, D. Idaho. February 1, 1898.) 

1. LutiTATiON OF Actions— CouNTY Bonds— Ouganization oï' New Countt. 

A law organizîng a new county f rom territory eomppsing other countles, 
and provlding that the new county shall assume the indebtedness of the old 
countles, and that ail exlsting rights of action by or agç^inst either of them 
may be maintained by or against the new coimty, doeS not create a new debt, 
or rehew, or by implication extend, tlie tlme of payment of any obligation of 
either of such countles, so as to affeçt the running of limitation against it. 

2. Samb — Plba of Bar bt Municipalitt. 

A county may plead the bar of the statute of limitations to an action on its 
bonds, although It has never levied any tax for their payment, as provided 
by the law authorizingtheir issue. 

This was an action by Frank G. Kobertson against Blaine county, 
Idaho, to recover on certain county bonds issued by Alturas county, a 
part of whose territory is at présent included in the county of ,Blaine. 
The case was heard on demurrer to the complaint, setting up the stat- 
ute of limitations. 

Selden B. Kingsbury, for plaintiff. 
Lyttleton Price, for défendant. 

BEATTY, District Judge, To the complaint herein the défendant 
demurred, pleading the statute of limitations. From the complaint it 
appears that by an act of the territorial législature approved February 
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8, Ï883, flie issue bj^Altnras county of the bonds herein sued upon wm 
aùthorized for the purpose of building in said county a court bouse 
and jail, the principal of such bonds "to become due and payable 
November 1, 1891"; that "the board of county comniïssioners of said 
county shall, at the time'of levy of county taxes, include therein a levy 
of sufficient tax to meet the interest and principal of said bonds as the 
same shall become duei, and the tax so levied shall be known as the 
'Court House Bond Tax,' and shall be coUected as other- taxes are col- 
lected, and shall constitute.a separate fund, and shaU be used for no 
other purpose, and for the paynaent of said bonds, principal and inter- 
est, ail the taxable property of said county is hereby pledged"; that by 
an act in 1889 Alturas county was divided into Al taras, Logan, and 
Elmore counties, and by anaet approved March 5, 1895, Blaine county 
was organized out of the territory composing Alturas and Logan 
counties, and it was provided by section 7 that "ail valid and légal in- 
debtedness of Alturas and Logan counties shall be assumed and paid by 
the county of Blaine/' and.by section 8 that "ail rights of action now 
existing in favor of or against said Alturas or Logan counties may be 
maintained in favor of or against Blaine county"; that on the 18th 
day of March, 1895, the legi^ature passed another act cutting off from 
Blaine county the county of Lincoln. By this last act it appears that 
Blaine county was left composed chiefly of the territory which had, 
just prior to the passage of the two last acts named, constituted Al- 
turas county. By section 4052, Eev. St. Idaho, it is provided that "an 
action upon any contract, obligation or liability not founded upon an 
instrument in writing," must be commenced within flve years from 
the time it becomes due. This action was commenced September 30, 
1897. 

1. The plaintiff claims that the statute of limitations does not apply 
— ^First, because by the act creating Blaine county the debt was, at that 
date, renewed and legislated upon Blaine; and, second, because neither 
Alturas nor Blaine county bas ever levied any tax or in any manner 
raised any funds applicable to the payment of the debt. While coun- 
sel, in support of his proposition that this debt is to be treated as con- 
tracted on March 5, 1895, cites, among other authorities, Ang. Lim. 
and Ballard v. Bell, i Fed. Cas., from which the argument would 
seem to foUow that such a debt as this is a "specialty" and a créature 
of statute, and that to such the statute of limitatiçus does not apply, 
it must be observed that those authorities refer to the statute of limita- 
tions of King James, which applied to "actions of debt grounded on any 
lending or contract without specialty." Certainly, under that statute, 
specialties, which were only a higher grade of contracts because sealed, 
Were excepted from its opération; so, also, debts created by statute 
were not included thereunder. But the Idaho statute sweeps away ail 
those intricate distinctions, as well as the much learning displayed in 
their discussion, and, whether the debt hère sued upon is a specialty or 
a créature of statute, it is within the intent of the Idaho law, for it in- 
cludes ail kinds of contracts, whether under seal or not, and ail debts 
created by statute. 

Under this branch of the case, certainly, the important question is 
when the debt sued upon became due; if not until March 5, 1895, as 
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claimed by plaintifiE, then unquestionably it is not barred. But, flrst, 
what is the debt sued upon? PlaintifE's counsel says it is in the nature 
of a specialty; that it was created by statute on tbe 5th day of March, 
1895; and that such act operated to create of the bonds a new debt 
against Blaine county from that date. The complaint is not framed 
as upon a new debt, but it allèges ail the facts leading up to the issue 
of the bonds; then copies one to answer for ail, which, upon its face, 
shows it became due November 1, 1891; and demands judgment for 
"the principal sum of said bonds," for the coupons attached to them, 
and interest. Surely, this complaint, upon its face, indicates an action 
upon the original bonds, and not upon a debt growing ont of them, 
created at a subséquent date. 

It cannot be doubted that the législature might, at least before the 
bar of the statute had attached, hâve extended the time for their pay- 
ment, or hâve flxed another date than that flrst fixed when they should 
become due. The législature bas not, at least in explicit ternis, doue 
so. Has itdone 80 by implication? Ail that it seems to hâve done is 
by sections 7 and 8, above quoted, which simply direct that ail existing 
indebtedness of Alturas and Logan counties should continue as valid, 
and be assumed and paid by Blaine, and that the same actions that 
might hâve been maintained by or against Alturas can be by or against 
Blaine. It did not in terms create a new debt, but recognized the 
validity of the old, and that Blaine should pay it, and, as there was no 
prêteuse of changing the time or manner of payment, it seems clearly 
to follow that it must be paid by Blaine just as Alturas was to pay it. 
Blaine county simply took the place occupied by Alturas ; it assumed 
ail its burdens, and was invested with ail its rights. Had Alturas 
continued to exist, and continued responsible for this d«bt, would 
it not be one of its rights to plead the bar of the statute against this 
claim after âve years from November 1, 1891? To me it seems so 
unquestionably, if a county may ever plead the statute. If this was a 
right due Alturas, why should it not inure to Blaine, upon which is 
entailed ail the burdens? Moreover, while in name Blaine county is 
a new party, in this transaction in reality it is substantially the same 
people and territory which composed Alturas county. It is in sub- 
stance the same party by another name, continuing responsible for the 
same debt. The complaint, as well as counsel's brief, refers to the 
new promise of both Alturas and Blaine counties to pay the debt, but 
under the Idaho statute (section 4078) no such promise or acknowledg- 
ment is sufl8cient to bar the opération of the statute, "uniess the same 
is contained in some writing signed by the party to be charged there- 
with." It appears to me that only through a strained construction 
can it now be held that this action is upon a new promise, or that as to 
défendant it is to be deemed one created or accruing from March 5, 
1895. 

2. Under the claim that défendant cannot avail itself of the statute, 
because neither county had levied a tax or raised funds to pay this 
debt, it is argued that the duty of paying it is such an express trust 
upon the county as bars the opération of the statute; and in gênerai 
support of this proposition, araong other citations, are TJnderhill v. 
City of Sonora, 17 Cal. 173; Freehill v. Porter (Cal.) 4 Pac. 646; and 
85 F.— 17 
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County of Lincoln v. Luning, 133 U. S. 529, 10 Bup. Ct. 363. If the 
views advanced by counsel are correct, — ^and they are sustained by 
thèse anthorities, provided the facts upon whieh the latter rest are 
such as to make them applicable to this case, — ^it certainly would seem 
that a municipal debtor can seldom, if ever, plead limitations. If such 
a debtor is always a trustée of an express trust ; if it must always show 
it has levied the necessary taxes or actually collected the money to pay 
the debt before it can so plead, — and it seems the argument is nothing 
less than this, — there is little, if any, opportunity for it ever to plead 
the statute. Certainly it is the duty of a municipal debtor to pay its 
debts, and in a sensé a trust devolves upon it to do so, but it is likewise 
as much the duty of an individual debtor to pay his debts, and a like 
trust devolves upon him to pay. That the municipal debtor aets 
through its agents and représentatives can make its duty to pay and 
its trusteeship no différent from that of the individual debtor. Even 
if courts should attempt to make a distinction between the class of 
debtors in this regard, the Idaho statute under considération does not, 
but, 80 far as its phraseology goes, it is applied to ail alike. It cannot 
be that thèse décisions referred to by counsel attempt to strike out ail 
application of the statute to municipal debtors, or that they should be 
considered as counsel would hâve them; in fact, in each there is an 
implication that the statute may be applied to such debtors when the 
facts justify. Let us examine them briefly. In the Sonora Case it 
appears that before the bonds were due the législature extended the 
time of, and provided a spécial fund for, their payment, and this législa- 
tive act was subsequently repeated. The court says the récognition of 
the debt, and the making of provision for its payment by the législa- 
ture, "is enough to withdraw the case from the opération of the stat- 
ute" ; but, in addition to this, conceding the power of the législature to 
so extend the time of payment, it was in this case so extended from 
time to time that the debt never became barred. Thèse facts are far 
différent from those in this case. Hère the législature recognized the 
debt, but did not extend the time of payment, nor did it provide any 
spécial tax, fund, or means of payment, but the whole question of the 
time and means was left as in the original bill. In the case of Preehill 
V. Porter the facts are too briefly stated for its fuU understanding. It 
does appear, however, that 55 per cent, of certain revenue provided for 
was set apart for the payment of the bonds and their interest, and that 
this fund so expressly devoted to this spécial purpose had been diverted 
by some of the offlcers of the corporation. The opinion says that, "ac- 
cording to the act of 1863 (not recited), no action could be maintained 
against the city on thèse bonds or coupons" ; and also it says, as claimed 
by counsel in this case, that "it was the duty of the city to make pro- 
vision for the payment of the bonds and coupons according to the stat- 
ute under which they were issued, and, by omitting to perform such 
duty, the city could not create the défense of the statute oi' limitations ; 
not until the funds were in the treasury, properly available. would the 
statute begin to run; not until that period would the petitioner bave 
any*right of action or proceeding against the treasurer." Why not? 
Presumably from some provision of the statute specially applicable to 
the matter. It will be noted also that this was an action of mandamus 
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against the treasurer, probably to pay out the funds collected under the 
law for this very purpose. While the facts are not fully reported, 
there is sufficient in the case to show it is not like the one under con- 
sidération, and that it is not a guide for it. 
In 133 U. S. and 10 Sup. Ct. it is said that: 

"By the gênerai limitation law of the state some of the coupons were harred, 
but there has been this spécial législation in rel'erence to thèse coupons: The 
bonds were issued under the funding act of 1873. In 1877 the county was 
delinquent in its interest, and the législature passed an act amendatory to the 
act of 1873. This amendatory act provided for the registration of overdue 
coupons, and imposed upon the treasurer the duty of thereafter pajing the 
coupons, as money came Into his possession applicable thereto, in the order of 
their registration. St. Nev. 1877, p. 46. The coupons, which by the gênerai 
limitation law would haye been barred, were presented as they fell due to 
the treasurer for payment, and payment demanded and refused, because the 
interest fund was exhausted. Thereupon the treasurer registered them as 
presented, in accordance wlth the act of 1877, and from the time of their regis- 
tration to the commencement of this suit there was no money in the treasury 
applicable to their payment This act provlding for re^stration and for pay- 
ment in a particular order, was a new provision for the payment of thèse bonds, 
whlch was accepted by the créditer, and created a new rlght upon which he 
might rely. It provided, as it were, a spécial trust fund, to which the coupon 
holder mlght, In the order of registration, looli for payment, and for payment 
through which he might safely wait. It amounted to a promise on the part 
of the county to pay such coupons as were registered in the order of their 
registration, as fast as money came into the interest fund, and such promise 
was by the creditor accepted; and when payment is provided for out of a par- 
ticular fund, to be created by the act of the debtor, he cannot plead the statute 
of limitations untU he shows that the fund has been provided." 

The opening sentence of the above quotation says that certain cou- 
.pons were already barred, but for those in question there had been such 
spécial législation as protected them against the statute. This spécial 
législation was, in part, that the treasurer should thereafter pay the 
"coupons, as money came into his possession applicable thereto, in the 
order of their registration" ; that is, the coupons were not payable, not 
due, until the money was actually in the treasury to pay them. Cer- 
tainly, under such a provision, the statute of limitations could not begin 
to run until such event occurred, and this is ail that is decided. It 
further appears that from the registration of thèse coupons to the 
commencement of the suit there was no money in the treasury; hence 
the coupons could not hâve been barred. Thus, in ail thèse cases 
where the statute was held not to obtain, it distinctly appears there had 
been such législation as extended the time of payment, or as set apart 
a spécial fund for payment, and so dedicated to this spécial purpose as 
well might constitute an express trust. 

As appears, the law applicable to this case is quite différent. There 
certainly is nothing in it which prevented the holder of the bonds after 
November 1, 1891, from maintaining his action thereon. There never 
was any fund dedicated specially to the payment of thèse bonds, nor 
any spécial provision for their payment, except the gênerai one in the 
original act before referred to. If that is sufficient to constitute such 
a spécial fund, or such an express trust as to avoid the opération of the 
statute, then, as before said, the statute is virtually a dead letter as to 
àll municipal debtors; for every law authorizing the issue of bonds 
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makes some sucli gênerai provision for their payment, and yet ît haa 
been often held that actions upon them become barred by neglect. If 
this were simply a question of ethics, the demurrer would be overrnled, 
but, being one of law alone, it is sustained. Wbile, for personal rea- 
sons, I would bave avoided considering tbis case, yet there being no 
légal objections, nor any suggestions to the contrary made, I bave 
heard it, but expect it will be taken to anotber court for review. 



KINGMAN & CO. v. STODDARD et al. 

(Circuit Court of Appeals, Seventh Circuit March 14, 1898.) 

No. 436. 

L Pbaud — DiscovEBY Whilb Contkact is Bxecutort— Condonattoit. 

A party to an executory contract, whieh contract he was Induced to enter 
Into by fraud, cannot, after knowledge of the fraud, continue to carry it ont, 
exaeting performance from the other party and recelving Ita t)eneflta, and still 
maintain an action for the deccit. 

8. Bamk — Rbmedt— Action for Deckit. 

The rlght of a party to a contract to défend against an action for the con- 
sidération on the ground of fraud is grounded on the same principies as his 
right of action for the deceit, and facts which would preclude sucli a défense 
will also bar an affirmative action. 

8. Same— Facts Constituting Condonation. 

Plaintifl entered into a contract with défendants, who were manufacturing 
corporations, by which it purchased their stocii: in a third corporation, or- 
ganized principally to handle their products, and in which they owned thç 
controlilng interest. Plaintlff agreed to take up the notes of such corpora- 
tion held by défendants, and was to haye the exclusive sale of défendants' 
goods in certain terrltory on stipulated terms. While the contract was still 
executory, except for the transfer of the stock and the payment of a small 
part of the considération therefor, plaintiff dlscovered that the value of the 
assets of the corporation whose stock it had bought had been greatly over- 
stated in the negotia tiens; but it thereafter contlnued ta possession, made 
further payments, and took up the notes held by défendants, without maklng 
any claim of fraud, and, both before and after it had piaced the corporation 
In liquidation, required défendants to furnlsh it their goods for sale under 
the terms of the contract. Eelà, that It had condoned any fraud ta the 
negotiations preceding the contract 

In Errop to the Circuit Court of the United States for the North- 
ern District of Illinois. 

This la an action for deceit brought by the plaintiff In error, Kingman & Go., 
a corporation of the state of Illinois, against the Stoddard Manufacturing Com- 
pany, John W. Stoddard, the Milbum Wagon Company, Charles F. Miiburn, 
and Frank D. Suydan. The Stoddard Manufacturing Company was not served 
with process and did not appear to the action. Kingman & Oo. was incorporated 
for the purpose of and since the year 1882 bas been engaged in the business of 
the manufacture and sale of agrlcultural implements and farm machinery, hav- 
Ing its principal offices at Peoria, in the state of Illinois. Its business extended 
throughout the States of Illinois, Missouri, Kansas, Arkansas, parts of Kentueky, 
Tennessee, the eastern part of lowa, and into the terrltory of Oklahoma, with 
branch offices at the cities of St. Louis and Kansas City, and It had the exclusive 
gale of the manufactures of the Stoddard Manufacturing Company and of the 
.Milbum Wagon Company in the terrltory mentloned. The Stoddard Manu- 
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facturing Company is a corporation of the state of Ohio, incorporatecl in the 
year 1884, for the purpose of and engaged In the business of the manufacture 
and sale of agricultural implements, having its principal office and its worlis 
at Dayton, Ohio. John W. Stoddard, one of the défendants below, was its prési- 
dent. The Milburn Wagon Company is a corporation of the state of Ohio, 
organlzed in the year 1873 for the purpose of and engaged In the business of the 
manufacture of wagons, carriages, and wheeled vehicles of ail Ijinds, and the 
material used In their construction, and was located at Toledo, Ohio. Charles 
F. Milburn, one of the défendants below, was one of its offlcers. The Moline 
Plow Company is a corporation of the state of Illinois, located at Moline, in that 
state, and engaged In the manufacture and sale of plows, harrows, cultivators, 
and other like articles of husbandry. The Moline Milburn & Stoddard Company 
is a corporation of the state of Ohio, organlzed wlth the object of purchasing 
and dealing in agricultural Implements, appllances, supplies, and ail things inci- 
dent thereto. Its capital stocis: was $100,000, and was owned in equal parts 
by the Moline Plow Company, the Milburn Wagon Company, and the Stoddard 
Manufacturing Company. The company was formed for the purpose of trans- 
actlng business in the state of Nebraslia, in certain parts of lowa, and in those 
parts of Southern Daliota and southwestem Minnesota which could be managed 
to good advantage from Omaha, where its principal warehouse and place of busi- 
ness were to be located. The purpose of the company was the sale and distri- 
bution of the goods of the Moline Plow Company, the Milburn Wagon Company, 
the Stoddard Manufacturing Company, and such other goods as It might be 
désirable to seU in connection therewith. It entered Into a contract with the 
three companies named for the exclusive sale and handllng of the several manu- 
* factures of those companies In the territory mentioned for a period of flve years 
upon certain terms specifled in the contract. In the autumn of the year 1891. 
Martin Klpgman, the président of the plaintiff in error, opened negotiations wlth 
J. W. Stoddard, of the Stoddard Manufacturing Company, and with the Mil- 
burn Wagon Company, for the purchase of the stock respectively held by those 
companies in the Moline Milburn & Stoddard Company, which resulted in a 
letter from Stoddard to Kingman under date of Mareh 5, 1892, in which he states 
that the book value of the company on November 1, 1891, was about $120,000, 
and that there would be some shrinkage on the past-due notes and accounts, but 
that he thought the real estate worth more than the book value, and that a great 
deal of money had been expended in establlshing the business and putting it on 
its présent footing, and suggests that, if he wished to pursue the matter f urther, 
he should at his earliest convenience go to Des Moines and Omaha, caref uUy look 
over ail the property and business, confer fuUy with Mr. Croy, the manager, and 
let him exhibit everything, "and fuUy make up your mind what it is worth to 
you, and then come to Dayton, and I will go with you to Toledo to see if we can 
get together." On the 7th of March, 1892, the receipt of that letter was 
acknowledged by Kingman, who wrote that he would go to Des Moines and 
Omaha during the then présent week, meet Mr. Croy, the manager, and make 
the Investigations proposed if he could finish certain business at Moline. He 
then States that while at Moline he leamed that some large claims reported good 
by Mr. Croy had been proved worthless. Kingman visited Omaha, March 11, 
1892, examined the real estate, buildings, and stock of the Moline Milburn & 
Stoddard Company, met Croy, the manager, discussed with him the volume and 
conduct of the company's business, the territory it occupied, and examined the 
goods It had on hand. He asked Croy for a statement of the business, and was 
shown the foUowing statement from the books of the business of the company 
to March 1, 1892: 

Assets. 

Keal estate $ 80,552 61 

Furniture and fixtures 1,239 15 

Fair buildings 2,261 13 

Merchandise 29,209 06 

Cash 4,610 39 

Bills receivable 216,344 93 

Accounts receivable 164,160 20 

Total , $498,377 47 
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Liabillties. 

Capital stock $100,000 00 

Surplus (Nov. 1, 1891) 19,125 &5 

Surplus to, date 8,006 99 

MoUne consignment 15,181 65 

Stoddard consignment 8,272 75 

BlHs payable 347,284 71 

Accounts payable 503 52 

Total $498,377 47 

Also a statement for tlie month of February, 1892, taken from the report of 
the secretary and treasurer, showing the sales for the monfh to hâve amounted 
to $85,178.70, and the total sales from October 1, 1891, to hâve been $151,998.65; 
the amount of past-due paper to be $26,459.82. Croy stated, in answer to a sug- 
gestion by Kingman, that the amount of past-due paper was small; that he loolied 
sharply after the past-due, paper, and gave it spécial attention. He also stated 
that in hls Judgment the stock was worth $150 premium, and that on a cash basis 
It was worth $125; that he believed the bills receivable and the accounts receiv- 
able were equal to those of other houses; and that the bills receivable were ail 
fresh and new. TJpon inquiry with respect to the coUectlbility of the bills and ac- 
counts receivable, he stated that he thought the interest accruing upon the bills 
receivable would go far towards the expansé of collecting the outstandings. 
When asked for an inspection and examlnatlon of the bocks, he pleaded that they 
were busy at that tlme, and it could not well be done then. On the 15th oft 
March, Kingman wrote from Peoria to Croy, acknowledglng a copy of the 
atatement which was sent him, asking him to look over the bills and accounts 
receivable, and to make him a Ust of doubtful ones, with the name and amount; 
to which Croy responded that, if the notes and accounts on the books were his, 
he should not agrée to discount them very much; that he found some then 
very doubtful, but accounts that were slmjlar had been coUected In full, with 
Interest; that the amoimt of interest accumulated on the accounts should 
go far towards meeting any loss that might be sustaiued; and statlng that 
the total amount of past-due on dealers' notes Is about $12,000, this not in- 
eludlng farmers' notes; and that most of the doubtfiil ones were included In 
the statement glven him of past-due. On the 15th of March, Kingman wrot"» 
to Stoddard of hls visit to Moline, suggesting an interview with the parties with 
référence to negotiatlng tie purchase of the stock. The parties met at Toledo 
on the 22d of March, and it Is elaimed by the plaintifC in error that at that 
meeting the parties adopted the statements of Croy, and represented them to 
be true and correct, and that upon those représentations he concluded a con- 
tract for the purchase of the stock of the Milbum Wagon Company and the 
Stoddard Manufacturing Company, which contract is as foUows: 

"This mémorandum of agreement made and entered into this 22d day of 
March, A. D. 1892, by and between the Milbum Wagon Company, of Toledo, 
Ohio, and the Stoddard Manufacturing Company, of Dayton, Ohio, parties of 
the flrst part, and Kingman & Company, of Peoria, Illinois, party of the sec- 
ond part, wltnesseth: 

"(1) That the sald parties of the first part, being owners of six hundred and 
sixty-six and two-thirds shares of the capital stock of the Moline Milburn and 
Stoddard Company, of Toledo, Ohio, hereby agrée to sell the same to the party 
of the second part at the rate of one hundred and flfteen dollars ($115) per 
share of the par value of one hundred dollars ($100). Said transfer to take 
place upon the first day of April next, subject to the terms and conditions here- 
inafter mentioned. 

"(2) The sald party of the second part agrées to buy the stock above men- 
tioned, and to pay for same at the priée mentioned in the folio wing manner: 
Three-tenths of the par value thereof in cash, and the balance in twenty-four 
equal monthly payments, said deferred payments to draw Interest at the rate 
of six (6) per cent, per annum from April flrst. 

"(3) The party of the second part hereby agrées to take up ail notes of the 
Moline Milburn and Stoddard Company held by the party of the flrst part, 
on April first, and give their notes in place thereof in the folio wing manner: 
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The présent Talue of ail of said Moline Milbum and Stoddard Company notes 
shall be figured on April first, and the party of the second part sliall give to 
the party of the flrst part their notes In twenty-four equal amounts, maturing 
one eaeh month; sald notes to draw interest at the rate of six (6) per cent, per 
annum. 

"(4) The parties hereto agrée to enter into contract under the terms of whlch 
the party of the second part shall purchase and handle the goods manufactured 
by said party of the first part in the territories now eontroUed by the Moline 
Milburn and Stoddard Company, in substantially the same manner as they now 
do in the states of Illinois, Missouri, and Kansas, and at the same priées and 
terms; the question of freight to be adjusted hereafter. 

"(5) The party of the second part agrées to purchase of the party of the flrst 
part ail of thelr goods now held on sale by the Moline Milburn and Stoddard 
Company, at same priées and terms as provided for in contract now existing 
between parties to thls agreement; différence in freight being considered. 

"(6) The contracts to be made hereafter between the parties hereto, for the 
sale of the goods manufactured by the party of the first part, shall be upon 
the same basis as contracts now existing for the state of Illinois, but shall be 
made to cover the years 1892 and 1893, wlth a provision, however, that the 
priées for the year 1893 shall be the same as for 1892, unless there should be 
an advance in cost of the goods, in which case priées are to be advaneed in 
proportion to sald advance in cost, or, in case of décline in cost, said priées shall 
be reduced in proportion to sald decrease in cost." 

Prior to Aprll 1, 1892, Kingman & Co. paid to each one of the two companies 
$10,000 on account of the purchase, and on the Ist day of April, pursuant to 
the contract, the stock agreed to be purehased was transferred, and control of 
the Company was given to the purchaser, Kingman being elected président. On 
April 6, 1892, Kingman leamed from one of the officers of the Moline Plow 
Company that the amount of past-due notes of the MoUne Milburn & Stoddard 
Company was in the neighborhood of $90,000. He, with SchimpfE, secretary 
and treasurer of Kingman & Go., thereupon went to Omaha, and on April 11, 
1892, Kingman wrote to Stoddard as follows: "On careful examination, we 
find that Mr. Croy's statement as to past-due notes and accounts was entirely 
différent from the statement made to me a month ago, which was to the efCect 
that past-due notes amounted to only $26,000, when in reality they amounted 
to $91,000, and accounts in the same proportion. The System of coUeeting is 
through the bank, who hâve neglected the same. Mr. Croy felt quite disap- 
pointed at thls révélation, and could not explain why this was a fact, excepting 
that the bank had not doue its duty, when in reality he was the one who had 
not done his duty. I ofCered the MoUne Plow Company the same price that I 
purehased your stock for at a meeting with them on Wednesday last, and they 
decided not to sell. After making the investigation, I wrote them, withdraw- 
ing ail offers, and would now state that I would not give them par for their 
stock. It Is not worth par, and there will be a large number of losses, mueh 
more than the premimn paid you and Milburn. I thought on the whole you 
made a most excellent sale, and while It was a good sale to you I hope I will 
be able to do enough business this season to get it into shape without a loss 
by the commencement of next year's business. I directed Croy to forward to 
you and Milburn a full settlement for ail goods sold to the flrst of April, which 
he will get eut to you In a day or two, and, when received by you, you will 
please bill to Kingman & Co. with statement, and we will close up the 'matter." 
And under date of April 12, 1892, Kingman wrote to the Milburn Wagon Com- 
pany as foUows: "In the first place, when the writer visited Omaha before, 
Mr. Croy made up a statement of past-due notes and accounts, said statement 
showed there was only $26,000 past-due notes, and only a few thousand past- 
due accounts, when, on really going into the facts of the matter, found there 
was over $91,000 of notes past due and about .?25,000 of accounts. On ques- 
tioning Mr. Croy as to this, he said the notes had been forwarded for collection 
through the bank, and that they had instructions to hold them for three months 
past due before returning them; hence the large accumulation of past-due paper. 
The writer took him to task aixiut such management, and directed him to call 
in ail notes from baiiks, and we would handle them direct ourselves. Thls 
Croy did not take well to, as it would make the office a good deal of work, but. 
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tf the outstandlng past-due notes and accounts do not make a large !oss It win 
be a wonder." 

Afterwards, on April 18, 1892, Kingman & Co. delivered to the Milburn 
Wagon Company and to tlie Stoddard Manufacturing Company Its notes, ac- 
cordlng to the eontract, for the stock and for the notes of the Moline Milburn 
& Stoddard Company held by such companies respectlvely. The face vahie 
of the notes held by the Stoddard Manufacturing Company amounted to $115,- 
322.25. The amoimt of those held by the Milburn Wagon Company is not 
deflnitely diselosed by the évidence, but is stated in the déclaration to hâve 
been $74,314.98. Afterwards, in June, 1892, a more thorough examination of 
the books of the Moline Milburn & Stoddard Company was made, vs^hen it 
was aseertained, as is clalmed, that -old bad debts to the amount of many 
thousands of dollars had been carried on the books for years, and not chargeJ 
off, as is customary with merchants; that Instead of a surplus of §8,006.97 
from the business from October 1, 1891, to March 1, 1892, the company had 
in fact been doing a losing business; that, instead of accounts payable amount- 
Ing to only $505.52, they amounted on March 1, 1892, to $20,490.17; that the 
bills and accounts receivable were not fresh and new; that $109,000 of the 
bills receivable were then past due, and a large amount of the accounts re- 
ceivable were old and absolutely worthless; that the company had not done 
a prospérons or profitable business, had never paid a dividend, and, as it was 
claimed, was then actually insolvent. After this information, and in July, 1892, 
without complaint or allégation of fraud, Kingman & Co. proposed to the Mil- 
burn Wagon Company and to the Stoddard Manufacturing Company to pay the 
sum of $50,000 if it could be released from its eontract, which ofEer was de- 
clined. On July 21, 1892, at the request of Kingman & Co., the Milburn 
Wagon Company and the Stoddard Manufacturing Company severally agreed 
to extend the notes of the Moline Milburn & Stoddard Company substantially 
for one year from the maturity of each, and new notes were given and the 
old ones surrendered. Three of the notes Issued to the Stoddard Manufacturing 
Company, and maturlng, respectlvely, August 1, September 1, and October 1, 
1892, had been dlscounted, and the latter company agreed to ana did take 
them up at maturity, and retumed them to Kingman & Co., and renewal notes 
were sent In their stead. AU the renewal notes were paid at maturity. King- 
man testifled that the Moline Milburn & Stoddard Company had an established 
business in the territory which It oceupied, selling from three hundred and 
flfty to four hundred thousand dollars' worth of goods, and controlling other 
Unes of goods, and that if Kingman & Co. went into that territory without 
buying them out the latter company would necessarily come into compétition 
with the Molhie Milburn & Stoddard Company, and would hâve to go in with 
other liues of goods, competing with them, and would hâve to enter into direct 
compétition with them in the three Unes of goods that Kingman & Co. might 
seU In that territory, and that was one of the purposes which influenced King- 
man & Co. to obtain control of the Moline Milburn & Stoddard Company. On 
June 17th Kingman wrote to the Stoddard Manufacturing Company that the 
Moline Plow Company had arranged to open a house at Omaha regardless of 
Its eontract with the Moline MUbum & Stoddard Company. About the 20th 
of July, 1892, Kingman & Co. put the Moline Milburn & Stoddard Company 
into liquidation, because, as Kingman states, he found the Moline Milburn & 
Stoddard Company to be insolvent, and the Moline Plow Company about to 
withdra^ their goods from sale by the former company at Omaha, and the 
latter fact was one of the important Influences which changed his mind with 
référence to going on with the Moline Milburn & Stoddard Company. He 
States that "the withdrawal of their goods was one of the important matters 
of the voltmie of trade. Its business would probably be somewhere In the 
neighborhood of half the business of the Moline Milburn & Stoddard Com- 
pany." Kingman & Co. took a lease from the Moline Milburn & Stoddard 
Company of its warehouses at Omaha and Des Moines, commenced business 
under the name of Kingman & Co. in that territory, and dealt largely with 
the Stoddard Manufacturing Company and with the Milburn Wagon Company 
In the sale of the goods of those companies in that territory under contracts 
made with them for the exclusive sale of their products in that territory dur- 
ing the years 1892 and 1893, amounting to many hundreds of thousands of 
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dollars. Kingman & Co. malntalned during that Hme an extenslve corre- 
spondence wlth both of the other companles named, runnlng into hundreds of 
letters with each of the companies, without intimation that any fraud had 
been committed upon or any misrepresentations made to It, and up to the time 
of the commencement of this action no claim had been preferred against the 
défendants by Kingman & Co. respecting the fraud complalned of. The dé- 
fendants pleaded substantially: (1) The gênerai issue; (2) that the alleged 
fraud was condoned, satisfled, and diseharged; (3) that the contract in ques- 
tion was ultra vires and in excess of the corporate powers of the plalntiff. 
At the trial, upon the conclusion of the évidence for the plaintifC below, the 
case was rested, the défendants moved the court to instruct the jury to flnd 
for the défendants, and, the court so Instructing, the Jury retumed a verdict 
of not gullty. 

James H. Mcintosh, for plaintiff in error. 

John A. McMahon and Barton Smith, for défendants in errer. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

JENKENS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The mie is well settled that one who has been induced, through 
fraud, to enter into a contract has the élection either to rescind, ten- 
dering back that which he has received, or, alHrming the contract, 
he may hâve his action for deceit to recover the damages sustained. 
We, however, understand this rule to hâve application to a contract 
executed wholly or in part, and that the affirmance hère spoken of 
has relation to the completed transaction ; that is to say, if rescission 
be desired, and restoration of that received be not made, the contract 
is afQrmed as to whatever has been done under it, and the defrauded 
party may still hâve his action for deceit. But we also understand 
the rule to be that if he become advised of the fraud perpetrated upon 
him in season to recède from his engagement, and yet, with knowl- 
edge of the falsity of the représentations which had induced the con- 
tract, elects to perform, and clearly manifests his intention to abide 
by the contract, he condones the fraud and is without remedy. The 
contract, being against conscience jecause of the fraud, is not 
obligatory upon him, if he shall so elect ; but if, when f ully informed 
of the fraud, he voluntarily confirms, ratifies, and performs and ex- 
acts performance of the contract, he condones the fraud, and such 
ratification, like the ratification of the unauthorized act of an agent, 
relates to the time of the contract, conflrming it from its date and 
purging it of fraud. With respect to an executory contract, one may 
not, after knowledge of the fraud, continue to carry it out, exacting 
performance from the other partv to it, receive its benefits, and still 
pursue an action for deceit; and this because continued exécution 
with knowledge of the fraud signifies the ratification of a contract 
voidable for fraud, and condones the fraud. For example, if one by 
the imposition of fraudulent practices has been induced to purchase 
goods, and after their receipt discovers the fraud, he may rescind, or 
may aflflrm and hâve his action for the deceit. But if, before delivery 
of the goods, he has discovered the fraud, he may not then accept the 
goods, and still hâve an action for deceit. He had sustained no 
injury f/rior to the discovery of the fraud. He was under no légal 
obligation to exécute a contract imposed upon him through fraud. 
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Praud without damage, fallen or inévitable, is not actionable. The 
loss arises from bis acceptance of the goods. This being done with 
knowledge of the fraud, he bas voluntarily brought upon bimself the 
injury, "Volenti non flt injuria." With respect to an executory 
contract voidable by reason of fraud, the def rauded party, with 
knowledge of the deceit practiced upon him, may not play fast and 
loose. He cannot approbate and reprobate. He must deaJ with the 
contract and with the wrongdoer at arm's length. He may not, with 
knowledge of tbe fraud, speculate upon the advantages or disadvan- 
tages of the contract, receiving its benefits, and at the same time 
repudiate its obligations. Grymea v. Sanders, 93 V. S. 55, 62; Mc- 
Lean v. Clapp, 141 U. S. 429, 12 Sup. Ct. 29. Fraud is not actionable 
when the defrauded party, before performance and after knowledge 
of the fraud, voluntarily ratifies and exacts performance of the con- 
tract by the other party thereto. We think the rule thus stated to 
accord with right principles ^nd to be abundantly supported by au- 
thority. In Fitzpatrick v. Flannagan, 106 U. S. 648, 1 Sup. Ct. 369, 
in respect to a défense that payment of a note was assumed under 
fraudulent représentations as to the character and value of the things 
sold, the court below instructed that if the jury should flnd the fact 
to be as charged, and that the défendant was thereby injured, the 
damages sustained by him by reason of misrepresentations should 
be deducted from the amount of the note, "unless you shall find that 
the défendant, after he had a full knowledge of the misrepresenta- 
tions, continued to recognize his liability to plaintiffs, and promised 
to pay after he had acquired such knowledge, in which case he will 
be estopped to make such défense." The suprême court sustained 
this ruling, and observed that of its correctness the Court had no 
doubt. "A subséquent promise, with full knowledge of the facts, is 
certainly équivalent to an original promise made under similar cir- 
cumstances, and no one acting with full knowledge can justly say 
that he bas been deceived by false représentations. "Volenti non flt 
injuria.' " 

In Vernol v. Vemol, 63 N. Y. 45, one was induced to enter into an 
executory contract for the purchase of lands by means of false rep- 
résentations on the part of the vendor, but after discovery of the fraud 
he accepted a conveyance of the property, and it was held that he 
could not set up the fraud as a défense in an action for the purchase 
money. The court observed: 

"The false représentations made would hâve been an ample excuse for his 
nonperformance. While such was the case, the défendant could not avail him- 
self of thèse false représentations to excuse the payment of the priée agreed 
upon If he took the conveyance, and, as he chose to carry the contract into exé- 
cution, he was hound to pay the plaintifC the balance of the considération 
money. If the contract had been in wrlting, and the plaintiflf had brought an 
action to compel spécifie performance upon the défendant refusing to fulfill, 
the false représentations would hâve been a complète défense, but, after the 
défendant had taiien tbe deed, It would not rest with him to refuse to per- 
form by paying the price agreed upon. He could not reap the fruits of the 
bargain by taking the property, thus fulfilling in part, and then repudiatiug 
the performance of the obligation to pay into which he had entered. Such a 
course would, under the contract, be advantageous only to one of the contract- 
ing parties, and cannot lawfully be upheld." 
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In People v. Stephens, 71 N. Y. 527, it was held that paymenfs 
voluntarily made under an executory contract, with full knowledge 
of facts upon which fraud in the inception of the contract might bave 
been claimed, cannot be recovered back, or damages recovered for tbe 
fraud. Allen, J., in delivering the opinion of the court, remarks at 
page 554: 

"It is well settled that a party Is not bound to return the property he has 
been induced by fraud to purehase, but may retain It and take bis remedy by 
action for the fraud; but It by no means foUows, either logically or legally, 
that when he has made an executory contract for property to be delivered and 
pald for In the future, and discovered that he has been cheated, he can, with- 
out objection or protest, reeeive the property and pay for it, and then sue for 
the fraud. The fraud In sueh case is consummated, and légal damage is in- 
curred only by the aeceptance of the property and paying for it. Parting with 
the considération eonstitutes the légal damage, and, that being done with full 
Imowledge of the cheat, fraud or déception cannot be alleged." 

The principle, we think, finds abundant confirmation. Selway v. 
Fogg, 5 Mees. & W. 83 ; Railroad Co. v. Row, 24 Wend. 74 ; Parsons 
V. Hughes, 9 Paige, 592; Gilmer V. Ware, 19 Ala. 252; Thweatt v. 
McLeod, 56 Ala. 375; Doherty v. Bell, 55 Ind. 205; St. John v. Hen- 
drickson, 81 Ind. 350-553; Whiting t. Hill, 23 Mich. 399; Craig v. 
Bradley, 26 Mich. 354-369; Dailey v. King, 79 Mich. 5G8, 44 N. W. 
959; McEacheran v. Coal Co., 97 Mich. 479, 56 N. W. 860; Electric 
Co. V. Hart, 103 Mich. 477, 61 N. W. 867; Schmidt v. Mesmer, il6 
Cal. 267, 48 Pac. 54; Edwards v. Roberts, 7 Smedea & M. 544; Thomp- 
son V, Libby, 36 Minn. 287, 31 N. W. 52. 

Mr. Bigelow, in his treatise on Fraud (Ed. 1877, p. 184), states that 
"if a fraud resuit in a contract, performance of the same after dis- 
covering that it was fraudulently obtained by the opposite party does 
not preclude a person from suing for damages on account of the 
fraud," — citing in support of the proposition Parker t. Marquis, 64 
Mo. 38. In his later work upon the same subject, published in 1890 
(which is stated in the préface to be not a second édition of the for- 
mer, but to be entirely rewritten), the proposition quoted is not con- 
tained, nor do we flnd the case referred to cited in support of any 
such proposition, although he does state (page 68) that "the action 
may be brought regardless of the question whether in the case of 
sales to défendant there has been a rescission of the contract, for the 
plaintiff may elect to afiûrm the contract and sue for damages sus- 
tained by him in being drawn into it," — citing, among other cases in 
support of this proposition, the case of Parker v. Marquis ; and stat- 
ing in a note that the case of St. John v. Hendrickson, supra, was 
wrongly decided, for which statement he refers to Parker v. Marquis 
as authority. It will be noticed that the learned author does not in 
the language last quoted make any distinction between executed and 
executory contracts, but the statement in his flrst work demands con- 
sidération and review of the authority invoked to sustain it. In Par- 
ker V. Marquis the plaintiff agreed "to furnish the défendant with 
1,134 sheep for one year in good fix, and to bear half the loss of the 
sheep from death; the défendant agreeing to take, feed, and care for 
the sheep for that time, to bear half the loss of the sheep, and for his 
compensation to reeeive one-half the wool and one-half the lambs." 
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'fhe défendant alleged that at the time of the delivery of the sheep 
tp him they were afflicted with a disease known as "scab," to the 
plaintiff's knowledge, wliich fact was concealed from the défendant; 
that 206 of them died from the effects of the disease; and that défend- 
ant was subject to the expense of feeding and doctoring the sheep, and 
was damaged by reason of the fraud in an amount whieh he claimed 
to recover under the contract. At the trial the défendant proved 
an expense in time and money in feeding and doctoring the sheep, 
and it was objected that the measure of damages sought to be es- 
tablished by the défendant was not a proper one, it not having been 
shown that the défendant oÊfered to return the sheep on the dis- 
covery of the fraud. The court sustained the défense upon the 
ground that, if the care and custody of the sheep were rendered more 
onerous in conséquence of the fraud practieed, the défendant was 
entitled to compensation therefor. It will be observed that hère 
the sheep had been delivered to and received by the défendant in 
ignorance of the fraud. We need not stop to inquire whether that 
case was rightly decided, for it is not the case of one receiving prop- 
erty with knowledge of fraud. The court in its opinion, however, 
said that, "where a party has been defrauded by another in mak- 
ing an executory contract, a subséquent performance of it on his 
part, even with the knowledge acquired subsequently to the mak- 
ing and préviens to the performance, will not bar him from any 
remedy for the recovery of damages." It cites in support of that 
proposition the case of Whitney v. Allaire, 4 Denio, 554, in whieh 
the suprême court of New York is supposed to bave held to that 
doctrine. The décision in Whitney t. Allaire was afflrmed by the 
court of appeals in 1 N. Y. 305, by an equally divided court. Ail 
that the case holds, as is pointed out in People v. Stephens, supra, 
by Judge Eapallo at page 540, and by Judge Allen at pages 553 
and 556, is that where a lessor falsely and fraudulently represents 
that the premises described in his contract embrace lands whieh they 
do not in fact embrace, the lessee, by taking possession of the prem- 
ises, actually embraced in the lease, with knowledge of the falsity 
of the représentation, does not preclude himself from claiming from 
his landlord compensation for the lands whieh are déficient, or what 
he reasonably pays to hire them. And Judge Allen points out that 
the case is cited as authority only by reason of some remarks of the 
judges not necessary to the décision. In Whitney v. Allaire, Gard- 
ner, J., in delivering an opinion for afiirmance, states that the con- 
tract was not executory, and adds, obiter, that if the agreement was 
executory it would not, it is believed, change the right of the party. 
Judge Bronson distinguishes the case from that of Railroad Co. v. 
Row, 24 Wend. 74, whieh he had decided, and in whieh he had said: 
"But where a party has discovered what he deems a fraud before 
he has entered upon its performance, he must then décide whether 
he will stop short or go on with the contract," — upon the ground 
that the contract was not wholly executory when the défendant 
discovered the fraud. Judge Jones, with whom concurred Judge 
Gray, favored reversai on the ground that a défendant, by taking 
and enjoying possession after the discovery of the alleged fraud. 



KINGMAN & CO. V. STODDAED. 749 

Lad elected to affirm the contract, and therefore had no légal cause 
of complaint. It will be seen, therefore, that the case upon which 
the décision in Parker v. Marquis is predicated cannot be consid- 
ered of controlling authority, even if it had not been repudiated 
in the later décision of People v. Stephens. The subject was fur- 
ther considered in Pryor v. Poster, 130 N. Y. 171, 29 N. E. 123, dis- 
tinguishing the case of People v. Stephens, stating that in that case 
the contract, unlike the one then under considération, was exeoutory 
and materially différent. The présent holding of the courts of New 
York seems, therefore, to be that the performance of an executory 
contract after knowledge of the fraud precludes a recovery. 

The thought is well expressed in Selway v. Fogg, 5 Mees. & W. 
83-85, where Lord Abinger, C. B., said : "Secondly, it was clear upon 
the évidence that the plaintiff had full knowledge of ail that consti- 
tuted the fraud in this case either before or during the work, and as 
soon aa he knew it he should hâve discontinued the work and repudiated 
the contract, or he must be bound by its ternis." And Parke, B., said: 
"I also think that upon discovering the fraud (unless he meant to pro- 
ceed according to the terms of the contract) the plaintiff should im- 
mediately hâve declared off, and sought compensation for the by-gone 
time in an action for deceit. Not doing this, but continuing the work, 
as he has done, he is bound by the express terms of the contract, and, 
if he fail to recover on that, he cannot recover at ail." And why not? 
Fraud is indeed odious, and should be condemned; but why should the 
defrauded party, with knowledge of the wrong perpetrated upon him, 
be permitted to speculate upon the wrong, enhancing the injury if the 
spéculation prove disastrous? Why should the wrongdoer be mulcted 
in damages which the defrauded party has with kiowledge of the 
fraud brought upon himself ? Why should the latter be permitted to 
refer the injury which he has incurred with his eyes open to the orig- 
inal wrong by which he was induced to exécute a contract which could 
not be enforced against him? Suppose, for example, that one, through 
false représentations, be induced to enter into contract to fumish the 
plant necessary to the opération of a mine, and to agrée to expend in its 
development, say not less than $100,000 per annum for the term of flve 
years; there is neither sensé nor Justice in holding that, after discovery 
of the fraud, he may continue to carry out the contract, to advance large 
sums of money in its performance, and, when disaster has come upon 
the enterprise, he may look to the original wrongdoer for reimbursement 
for the loss voluntarily incurred. Cases may possibly arise wheré the 
defrauded party may, by reason of the wrong, be unable to recède from 
his situation without préjudice. A proper rule will doubtless be found 
to govem such cases when they arise. But where he can saf ely retreat 
we think he should, as Judge Bronson expresses the thought, "décide 
whether he will stop short or go on." The statement in Whitney v. 
Allaire, supra, and in Allaire v. Whitney, 1 Hill, 484, is founded upon 
the technical notion that when one is drawn into a contract by fraud a 
right of action immediately arises, although but nominal damages hâve 
been incurred, and that, the right of action being complète upon exécu- 
tion of the contract, its performance by the party defrauded, after 
knowledge of the fraud, does not extinguish the right. This view, we 
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think, îs unsound. There can be no action for fraud wliere no înjury 
has resulted. A consequential injury in such cases is cf the gist oî the 
action. The theory in question loses sig^ht of the fact that the con- 
tract was voidable at the élection of the defrauded party; that it waa 
within his power to waive and to condone the fraud, and to ratify the 
contract; and that he should be held to do that when, with knowledge 
of his rights, he voluntarily elects to pursue and perform the con- 
tract iand to exact perfonnance by the other party, Some of the courts 
seem to hâve recognized the injustice of the rule as stated by Mr. Bige- 
low, and, without antagonizing, to hâve got away from it by holding 
that continued récognition and performance of the contract, and subsé- 
quent dealing with the wrongdoer touching the subject of the contract, 
deprive him of his right of action under the doctrine of estoppel or the 
doctrine of waiver. The better way, we think, is to refuse to be guided 
by a doctrine that is founded, if it has any foundation at ail, upon mère 
technicality, and that is in subversion of justice. However that may 
be, the rule itself seems to be established, and is thus stated by Judge 
Cooley in his work on Torts, star page 505: "A fraud may also be 
waived by an express affirmance of the contract. When an afBrmance 
is relied upon, it should appear that the party having the right to com- 
plain of the fraud had freely, and with fuU knowledge of his rights, in 
some form clearly manifestée! his intention to abide by the contract, and 
waive any remedy he might hâve had for the déception," — citing, in sup- 
port, a large number of authorities, some of which hâve been referred to. 
This raie deals justly both with the defrauded and the defrauder, com- 
pelling the latter to respond for the actual damages his wrong has oc- 
casioned and no more, and requiring the former, when his eyes are open 
to the wrong done, to "décide whether he will stop short or go on"; 
whether he will condone the fraud, and exact performance of the con- 
tract, or, repudiating the contract so far as it remains executory, pursue 
his remedy for compensation for the injury sustained to that time. 

It is urged that some of the authorities referred to, notably Fitzpat- 
rick V. Flannagan and Thweatt v. McLeod, relate to the défense of 
fraud in answer to an action to recover the contract priée, and that they 
are not authority for the rule to which they are cited, because, as it is 
said, the defrauded party has two remédies, — one by action for the de- 
ceit, and one by way of défense to an action on the contract, — and that 
the interposition of the one is a waiver of the other, under the doctrine 
of the élection of remédies. We think counsel hâve mistakenly in- 
terpreted the décisions. They détermine the défense of fraud upon 
grounds which go to the foundation of the right, and upon reasoning 
which is equally forceful in a direct action for deceit. We think it 
fallacious to say that one defrauded may so deal in respect of an 
executory contract after knowledge of the fraud that he shall lose his 
right of défense when sued for the considération, and yet may hâve his 
action for the deceit. The remedy by way of défense is allowed to 
avoid circuity of action, and it is grounded upon and is governed by the 
same principles as the action for deceit. If the one cannot prevail, the 
other must fall. If the one can be sustained, the other is upheld. 
Judgment in the one case is res adjudicata and concludes the right 
Burnett v. Smith, 4 Gray, 50. 
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It remains to consider whether tlie principles declared embrace 
the case presented and justify the action of the court below. The 
contract in question was executory. Kingman & Co. agreed to pur- 
chase, and the two other companies agreed to sell, the respective 
holdings of stock of the two companies in the Moline Milburn & 
Btoddard Company and ail the notes of the Moline Milburn & Stod- 
dard Company held by the two companies named. Payment for 
the stock was to be made three-tenths of the par value in cash, and 
the balance in 24 equal monthly payments, with interest from April 
Ist following, when the stock was to be delivered. The notes to 
be purchased were to be paid for by the notes of Kingman & Co. 
in 24 equal amounts, maturing one each month from April Ist fol- 
lowing. Kingman & Co. agreed to buy ail the goods of the other 
two companies then held on sale by the Moline Milburn & Stod- 
dard Company, at the priées and upon the terms contained in con- 
tracts then existing between the parties with respect to the sale 
of their respective manufactures in other territory. The parties also 
agreed to enter into contract by which Kingman & Co. should hâve 
the exclusive sale of the goods manufactured by the other two com- 
panies in the territories then controUed by the Moline Milburn & 
Stoddard Company, at the same priées and upon the same terms 
and in the same manner as it then did in the states of Illinois, Mis- 
souri, and Kansas, and for the years 1892 and 1893. It will thus 
be seen that, as one of the considérations for the purchase by King- 
man & Co. of the stock belonging to the other two companies in 
the Moline Milburn & Stoddard Company, and of the notes of the 
latter company held by the two companies, Kingman & Co. obtained 
the exclusive sale of the goods of the two companies, selling their 
interest for two years in the territory occupied by the Moline Mil- 
burn & Stoddard Company, and at priées which obtained, with réf- 
érence to the disposition of such manufactures, in other states as 
determined by existing contracta. We must consider thèse stipu- 
lations for the sale of the stock and the notes in granting the ex- 
clusive sale of manufactured goods as dépendent one upon the oth- 
er; for it cannot be supposed that the two companies would give to 
Kingman & Co. exclusive sale of their goods in the territory occu- 
pied by a company of which they were the principal proprietors 
owning two-thirds of its stock. We assume that there was sufflcient 
in the testimony to carry the case to a jury upon the subject of false 
représentations, and also assume that the défendants in error are bound 
by the représentations of Croy. It is not disputed that the written 
statements submitted by Croy to Kingman were correct transcripts 
from the books. The misrepresentation then consisted in the state- 
ment of Croy that there was only $26,000 of past-due notes, when, as 
a matter of fact, there was over $90,000 of past-due notes. We need 
not inquire whether this misstatement could hâve been innocently 
made by Croy, the manager of the business, supposing it to hâve oc- 
curred through f allure to keep proper books of accounts, and to charge 
ofif to the account of profit and loss debts ascertained to be bad ; nor 
need we stop to consider whether Kingman, an experienced business 
man, had a right to rely upon the représentation in view of the fact 
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that the statement showed no profit and loss account, and in vîew 
of his testimony that he, an experienced business man, was surprised 
that there should be so small an amount of past-due receivables in 
a total of $380,000 of receivables; but we assume that the false 
statement was deliberately made, for the purpose of déception, and 
that Kingman had a right to rely upon it. We also assume that he 
might properly disregard the rumor which came to his ears before 
the making of the contract, and before his visit to Omaha, on the 
llth of AprU, that some large daims reported good by Mr. Croy 
had proTen worthless. On the Ist day of April the stock was trans- 
ferred to Kingman & Co., the directory of the Moline Milbum & 
Stoddard Company was reorganized, and Kingman & Co. placed in 
full control of that corporation. On April 6th Kingman learned 
from the officers of the Moline Plow Company, which company owned 
one-third of the stock of the Moline Milburn & Stoddard Company, 
that the amount of past-due bills receivable of the latter company 
was in the neighborhood of $90,000. With his secretary and treas- 
urer he proceeded to Omaha, inspected the books, found that the 
amount of past-due notes receivable was $91,000 instead of $26,000, 
as represented, and the accounts receivable were in the same propor- 
tion. If there was fraud and false représentation in the transac- 
tion, he knew it then. He states, under date of the 12th of April, 
that he had previously offered the Moline Plow Company for its 
stock in the Moline Milburn & Stoddard Company the same price 
he had agreed to pay the two companies with whom he contracted, 
but that since the investigation he had withdrawn ail oflers, and 
states that he would not then give them par for their stock; that it 
was not worth par; that there would be a large number of losses, 
— much more than the premiums paid; and that, while it was a 
good sale by the Milburn Wagon Company and the Stoddard Man- 
ufacturing Company, he trusted to do enough business during the 
then présent season to get the matter into shape without loss by 
the commencement of next year's business. He also states: "If 
the outstanding past-due notes and accounts do not make a large 
loss it will be a wonder." With this knowledge of the wrong per- 
petrated and of misrepresentation to the extent, at least, of $65,000, 
on the 18th of April, Kingman & Co. delivered to the Milburn Wagon 
Company and to the Stoddard Manufacturing Company its notes, 
according to the contract, for the shares of stock purchased, and 
also its notes for the promissory notes of the Moline Milburn & 
Stoddard Company held by the two corporations with whom he con- 
tracted, amounting" to over $189,500, and took the notes. A more 
thorough examination of the books was had in June following, and 
it was found that the past-due bills receivable amounted to $109,000, 
and that a large amount — how much is not stated — were old and 
worthless, and it is claimed that the concern was practieally in- 
Bolvent. And yet, with this knowledge, Kingman & Co. continued in 
the exécution of the contract, and exacted performance of it by the 
other parties thereto, taking the exclusive sale of the gooda of the 
Milburn Wagon Company and the Stoddard Manufacturing Com- 
pany in the territory of the Moline Milburn & Stoddard Company; 
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and in July, 1892, without the suggestion of fraud, sought to retire 
from its con tract by offering to pay the sum of $50,000 for a release, 
and, therein failing, subsequently, in the month of July, 1892, pro- 
cured from the Milburn Wagon Company and the Stoddard Manu- 
facturing Company the extension of the notes given to them, re- 
spectively, for the period of one year, and paid them at maturity; 
procured the Stoddard Manufacturing Company to take up certain 
of the notes of Kingman & Ce. which had been discounted for the 
former company, and to extend them; and notwithstanding King- 
man & Co. dealt with the other two companies for a year or more 
thereafter, and was in almost daily correspondence with them down 
to the commencement of this suit, no suggestion or imputation of 
fraud was preferred. We thinlc it entirely clear that Kingman & 
Co., with knowledge of the fraud, if fraud there was, clearly man- 
ifested its détermination to proceed with the contract notwithstand- 
ing the fraud, to accept its beneflts, and so condoned the fraud. 
It is worthy of remarli that the Moline Milburn & Stoddard Com- 
pany was not put into liquidation by Kingman & Co., who controlled 
itj until the Moline Plow Company, which owned a third of the 
stock of the Moline Milburn & Stoddard Company, had indieated 
its intention to withdraw the sale of their goods from the latter, 
and which constituted one-half of the business of the Moline Mil- 
burn & Stoddard Company, and that Kingman & Co. took to itself 
from the Moline Milburn & Stoddard Company, which it controlled, 
a lease of ail its property, nominally stopping the business of the 
Moline Milburn & Stoddard Company, but carrying it on in the 
name of Kingman & Co. in that territory, and exacting performance 
by the Milburn Wagon Company and the Stoddard Manufacturing 
Company of their covenant in this contract to grant to Kingman & 
Co. the exclusive sale in that territory of their respective manu- 
factures. The failure of Kingman & Co. to repudiate this contract 
when it claimed the fraud became known to it, and its insistence upon 
the performance of the contract at that time, are remarkable, if it 
in fact deemed itself defrauded. Its action in putting the Moline 
Milburn & Stoddard Company into liquidation in July, but retain- 
ing control of the territory and of the exclusive sale of the manu- 
factures of the Milburn Wagon Company and the Stoddard Man- 
ufacturing Company within that territory, is explainable only upon 
the fact that it was done in retaliation of the action of the Moline 
Plow Company, which owned a third part of the stock of the Moline 
Milburn & Stoddard Company, in withdrawing from the latter com- 
pany the exclusive right to the sale of its goods in that territory, 
and which comprised one-half of the business of the Moline Milburn 
& Stoddard Company. There was hère, as we think, within the prin- 
ciples stated, a clear ratification of the contract with knowledge of 
the alleged fraud and a clear condonation of the fraud, if fraud there 
was. This conclusion renders it unnecessary for us to consider the 
interesting questions presented at the bar, whether the Milburn 
Wagon Company and the Stoddard Manufacturing Company are re- 
sponsible for the statements of Croy, assuming that they liad not 
85F.-48 
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conflrmed them, whether the cou tract was ultra vires of tKe plaintiff in 
error, ànd, if so, whetlier such défense can be urged in bar of fraud 
inducing such contract Tlie judgment is aflarmed. 



BAEBER ASPHALT PAV. CO. v. 015 ASZ. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

No. 5S. 

1. Tbial— Discrétion op Court— Interpréter. 

A sister of plaintiff was a witness for him, and also acted as interpréter 
on the flrst trial without objection. On the second trial, défendant objected. 
Beld that, wliile it would bave been better to hâve a disinterested Interpréter, 
yet, upder the circumstances, the matter was in the court's discrétion. 

8. Mastbb ahd Servant— Personal Injuries. 

In an action to reeover for the death of a workman by the falling upon 
him of a tram car from a trestle, the uncontradlcted évidence showed that 
there was no proper guard rail to prevent the car from jumping the traclî. 
There was some évidence that a guard chain was customary, and should 
hâve been used in dumping, but plaintifC's attomey. In addressing the jury, 
stated that he claimed no négligence on that ground. The court, however, 
told the Jury that the absence of a guard chain might be considered. Htld 
that, even If this were erroneous, It was immaterial, as the absence of a 
guard rail was of Itself sufflcient to support a verdict for plalntifif. 

S. Samb— Safb Place to Work. 

An employé is not entitled to an absolutely safe place to worlî in, but 
only to a reasonably safe place, and to reasonable care on the part of his 
employer in vlew of the situation and the danger. 

In Error to the Circuit Court of the United States for the Eastem 
District of New York. 

This cause comes hère upon a vrrit of error to revIew a judgment of the cir- 
cuit court, Eastem district of New Yorlt, in favor of défendant In error, who 
was plaintiff below. The judgment was entered upon a verdict awarding dam- 
ages against plaintiff in error, who was défendant beiow, for négligence causing 
the death of plaintiff's intestate. The cause has been twice tried, a former 
judgment in favor of plaintiff having been reversed by this court. 20 TJ. S. 
App. 326, 8 C. 0. A. 471, and 60 Fed. 71. It appeared upon both trials that 
deceased was in the employ of défendant as a workman in its yards at Long 
Island City; that in said yards there was a trestle extending about 500 feet, 
upon whieti sand, gravel, and asphait were conveyed in tram cars weighing 
about 1,100 pounds empty and 4,800 pounds when loaded with sand. The 
trestle was built of beams fastened upon a foundatlon of posts sunk in the 
ground, and braced with cross-pieces in the usual manner of such structures. 
The trestle was about 20 feet in height, and along the top ran string pièces, 
across whlch were fastened ties. On the ties were laid iron ï rails about 30 
iuches apart. There was a flooring of planks between the rails. The car 
whlch ran on the track was four-wlieeled, about 4 feet in length between the 
front and rear axles, carrying an Iron V-shaped hopper or basket 7 feet in length 
and 5 feet in wldth at the top, suspended at its ends on iron trunnions. The 
hopper was about five feet and a half high from the rails to the top of the 
hopper, and was so adjusted as to discharge its load on either side of the car 
when a smaU catch was loosened, and slight pressure exerted at the top of 
the hopper. On the day in question deceased was employed, with others, in 
shoveling sand on the piie below the tramway. The car above, puslied by one 
man and pulied by another, had just dumped a load of sand on the pile, and the 
hopper had been tipped back to its upright position, the catch had been fastened, 
and the men In charge of it had pushed the car some feet on the return trip, 
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when It suddenly toppled off the tracb, and fell upon décèdent, Inflicting Injuries 
froip which he died. TMs statement of facts is taken from detendant's brlet; 
and is not disputed in any way. ïbere was évidence tending to show that 
cars had gotten off tlie track several times before during the seven months pre- 
cedlng the accident. 

Edw. J. Wells, for plaintiff in error. 

Kaphael J. Moses, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating tlie facts). There are 60 
assignments of error, some of them involving several diiïerent propo- 
sitions. To review them seriatim would be a mère académie dis- 
cussion, since upon the facts conceded by défendant and proved by its 
own witness it must be assumed that an intelligent jury would render 
the same verdict aiready twice recorded. The experts called for de- 
fendant testifled that a guard rail is generally used on elevated roads, 
trestles, and bridges; that it would be impossible to say how long it 
had been used, — probably since railroads hâve been built, — and that 
it was in common use before the accident ; that the guard rail is put 
there so that, if the car runs ofif the track, it shall not run off the 
trestle, its object being that, when the wheel of the car lifts because of 
some obstruction on the track, the guard rail will guide the wheel back 
into its proper place again ; that in most cases it is put on the inside of 
the rail, but that, when the flanges of the wheels are on the outside 
of the rail, the guard is put on the outside. It hardly needs expert 
testimony to inf orm us that, to be reasonably efficient, the guard rail 
should be next to the flange, rather than next to the tread, nor that 
there should be a substantial différence in height between the rail and 
the guard; otherwise, when the wheel lifts, even slightly, the guard 
will not engage with it to guide it back. AU this was well known, 
and a usual method of construction of trestles, long before the accident. 
There was a strip of planking bolted down on this trestle, and running 
continuously outside of the rails, the flanges of the car wheels being 
on the inside. One witness for the défense testifled that the planking 
which was supposed to do duty as a guard rail was about half an inch 
higher than the rail itself ; another testifled that it was a quarter of an 
inch lower. In view of this testimony, which was given by défend- 
ants own witnesses, it is not diflîcult to reach a conclusion as to the 
cause of the accident, — either some sand spilled upon the track, or some 
jerk by the men moving the car, caused a wheel to "lift," and, there 
being no sufQcient guard rail next the flange to guide the wheel back 
to the track, the car moved on off the trestle. If ail the testimony 
introduced by the plaintiff which défendant objects to as improper were 
excluded, and the charge çonformed most closely to the law of master 
and servant, it is to be presumed that the verdict of any intelligent jury, 
deciding the question of fact as to reasonable care on the master's part 
in fumishing a reasonably safe place for its servants to work in, would 
be the same as that aiready twice rendered in this cause. While we 
do not intimate that this review is sought for delay, nor that there 
are not fairly arguable assignments of error, the facts above set forth 
make it unnecessary to enter into any elaborate discussion of them. 
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Such of thé assignments as are discussed in the points may be briefly 
adverted to. 

1. The court allowed a sister of the plaintiff, who aiso testifled as a 
witness, to act as interpréter, under objection and exception. The 
same person had acted as interpréter on the former trial without objec- 
tion, and under the particular circumstances we think it was within 
the discrétion of the trial judge. Railroad v. Shenk, 131 Hl. 283, 23 
N. E. 436. The practice, however, is not one to be encouraged, and it 
will usually be better to continue the cause until the services of a 
wholly disinterested interpréter can be secured. State v. Thompson 
(Wash.) 44 Pac. 533. 

2. On the former appeal, judgment was reversed because évidence 
was admitted showing what changes had been made by défendant in 
the structure after the accident. The same évidence was intro- 
duced on the second trial, but under différent circumstances. A 
witness for the défendant, describing the condition of the structure 
at the time of the accident, testifled on the direct that there was a 
guard rail. TJpon cross-examination plaintiff's counsel asked him 
if it had not in fact been put there after the accident. 

3. The contention that it was error not to direct a verdict for de- 
fendant has been aiready disposed of. 

4. There was évidence given by some of the plaintiff's witnesses 
that they had occasionally seen a guard chain used on such structures, 
by which the car was chained down to the trestle when being dumped. 
It did not appear that this was a usual or common appliance. It 
is assigned as error that the trial judge "submitted to the jury the 
question whether défendant was négligent in failing to provide a 
guard chain on its car." It appears that the counsel for plaintiff, 
in his closing address to the jury, told them that he did not make 
any claim that défendant was négligent in not having a guard chain, 
on the strength of which statement defendant's counsel asked the 
court to charge that the jury should disregard the testimony of 
plaintiff's witnesses, and not eonsider the question of the guard chain 
at ail. What plaintiff's counsel may hâve said in his closing address 
has little to do with the question. A trial judge sums up the case 
to the jury upon the issues raised by the pleadings (modified as they 
may be by any stipulations or concessions formally entered upon the 
record) and upon the évidence, not upon the dissertations of counsel. 
The court instructed the jury that "the fact of there ever being such 
a chain used on such a car is only to be considered by you as bearing 
on the question whether anything was necessary to keep the car on 
the track." Of course, if there was a proper guard rail, nothing 
else was necessary, and, if they believed there was such a guard rail, 
the jury would, under the instruction, not be called upon to eonsider 
the question of the chain. In the next sentence, however, the court 
used language which might be construed as leaving it to the jury to 
say whether there should hâve been a chain. We are not satisfled, 
however, that défendant was harmed by such instruction. If there 
were really any doubt, upon the évidence, as to whether a usual and 
proper guard rail were wanting, the question presented by this assign- 
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ment would be différent. If the jury were warranted in finding tliere 
was such a guard rail, and bo found, they should net hâve been al- 
lowed to speculate as to some unusual appliance which might pos- 
sibly hâve been added. But, if they were satisfled that there was no 
usual and proper guard rail, that was enough to support their verdict, 
without any additional ânding as to the absence of a chain; and, 
since the uncontradicted évidence showed that there was no such 
guard rail, we must assume that the jury so found, in which case any 
conclusion they may hâve reached upon the question of the chain 
would be immaterial. 

5. We flnd no error in the rest of the charge. The jury were in- 
structed, in substance, that the plaintiff was not entitled to an abso- 
lutely safe place to work in, but was entitled to one reasonably safe; 
that the duty of the défendant was to do what was reasonable in 
view of the situation and the danger; that défendant was to exeut 
reasonable care, such as was to be expected from prudent men; and 
that, if the injury was caused solely by the carelessness of the men 
running the car, then the défendant would not be liable. The court 
was under no obligation to restate thia in the précise language sug- 
gested by défendant. 

The judgment is afSrmed. 



HOUSTON et aL V. FILER & STOWELL CO. 

(Circuit Court, N. D. minois, N. D. February 21, 1898.) 

CoKPORATiONS— Actions— Service on Manager in Foeeign State. 

When the manager of a corporation goes Into another state on business of 
the corporation, service of summons against the corporation in a suit relatlng 
to that business may be made on him there. 

This was an action on the case by the flrm of C. T. Houston & Co. 
against Filer & Stowell Co., a corporation. The case was heard on a 
motion to quash the service of summons. 

D. V. Samuels, for plaintiffs. 
Partridge & Partridge, for défendant. 

GEOSSCUP, District Judge. This action was originally brought 
in the circuit court for Cook county. The plaintiffs are résidents of 
Illinois, and the défendant is a corporation under the laws of the 
State of Wisconsin, having its office and place of business in the city 
of Milwaukee, state of Wisconsin. The défendant is engagea in the 
business of manufacturing and selling sawmill machinery, and has 
no office, or place of business, in the state of Illinois, nor anywhere 
else than in the city of Milwaukee, and none of its officers or directors 
are citizens of the state of Illinois. The plaintiffs and défendant 
had had some transactions relating to sawmill machinery, sold by the 
défendant to the plaintiffs, in the outcome of which the défendant 
claimed a sum of money as back payment, and the plaintiffs claimed 
a sum of money as damages arising ont of the defendant's failure to 
properly fulâll its contract. Pending a settlement of thèse transac- 
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tions, the gênerai manager of the défendant wrote thé plaiûtiffs that, 
at a certain day in the future, he would be in Chicago, and a confér- 
ence might then be had between them respecting an adjustment of 
their différences. The conférence was postponed several times, but 
was, in the end, held, in pursuance of this suggestion of the défend- 
ant's gênerai manager. I can fiud that the plaintifls in no sensé 
fraudulently invited or lured the gênerai manager of the défendant to 
Chicago, that, under the prêteuse of a conférence, they might serve 
him with summons in the action brought. 

The conférence proved unavailing, whereupon, at its conclusion, in 
pursuance of a prearrangement mâde by the plaintiffs, a deputy sherifE 
served upon the gênerai manager of the défendant a summons in the 
action now pending. The purpose of the motion under considération 
is to vacate service. The action was removed by the défendant upon 
a.special appearance for the purpose of vacating the service. 

A corporation is not nécessarily found in the county or district merely 
because one of its gênerai offlcers may be there, though the offlcer be its 
gênerai manager. But when he is in the county or district, under 
charge of the corporation, to do something with respect to the business 
upon which the suit is brought, and when his being there is not the 
resuit of fraudulent enticement, I can see no reason why service on him 
is not service upon the corporation, or whv the corporation is not, in his 
person, and during the time covered by his présence for such a purpose, 
itself présent in the county or district. Had the matter been the 
manager's individually, and the suit been against him individually, 
there can be no doubt the service, under the circumstances stated, ought 
to be maintained; but the gênerai manager was, for the time being, in 
the matter in which he was sent, the corporation, and brought to this 
county and district the présence of the corporation as effectually as 
that could be done. The corporation sending him to transact the cor- 
porate business was, within the limits of that business, itself présent. 
The motion to vacate must be overruled. 



EYAN et al. v. SMITH et al. 

(Circuit Court of Appeals, Ninth Circuit Fet)ruary 7, 1898.) 

No. 393. 

Masteb and Servant— NBaLiGENCB or Fellow Servant. 

Deceased was employed as a dumper engaged in unloading coal hoisted frotQ 
a vessel in large buclsets, to which were attached pièces of rope called "tails," 
which, in the opération of dumping, the dumpers tools hold of , to steady and 
puli the bucliets towards them. Thèse "tails" were made, spliced, and put 
on the bucliets by the dumpers, the rope being fumished by the employer. 
The giving way of one of thèse tails, from not being properly spliced, resulted 
in the faU of deceased through a hatchw;ay, and his conséquent death. Hsld, 
that the négligence was that of fellow servants, for which the employer was 
not responsible. 

In Error to the Circuit Court of the United States for the North- 
ern District of Califomia. 
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Eeddy, Campbell & Metson, for plaintiffs in error. 
Sydney V. Smith, for défendants in error. 

Before GILBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. This action was brought by the plaintiffs in 
error (plaintiffs also in the court below) to recover damages for the 
deatb of Charles Kyan, who was at the time of his death in the em- 
ploy of the défendant Smith, as receiver of the Oregon Improve- 
ment Company, and engaged as dumper in the unloading of coal from 
the bark "Empire." The coal was hoisted in large tubs or buckets, 
to the sides of which were fastened pièces of rope, called "tails," 
which, in the opération of unloading, the dumpers took hold of, for 
the purpose of pulling the buckets towards them, and steadying the 
buckets in the opération of dumping the coal. The évidence in the 
case was to the effect that Kyan came to his death by the giving way 
of one of the tails hung to one of the tubs, which tail was not prop- 
erly spliced, resulting in the fall of Ryan through one of the hatches 
of the vessel into its hold, and his conséquent death. The évidence 
tended to show that the defect in the tail in question was that it. was 
plaited, instead of spliced, and that the defect was obvious upon in- 
spection. The évidence further tended to show that it was custom- 
ary for the dumpers, including Ryfin, to make and splice the tails, 
and put them on the buckets for themselves; the rope for such tails 
being provided by the employer, and hung in the engine room of the 
vessel. It is not claimed upon the part of the plaintiffs that the 
rope from which the tails were made was defective. There was no 
évidence tending to show that any tails were made or put on the 
buckets by any one but the dumpers. Manif estly, in doing that work, 
as well as in the act of dumping the coal, the dumpers were fellow 
servants. Upon the case as presented, the defect in thé splicing of 
the tail, which caused the death of Ryan, could only be attributed to 
the négligence of one or more of the dumpers; and, that being so, 
whether it was the négligence of Ryan himself or of one or more of 
his fellow servants, his représentatives, under the well-settled rule, 
are precluded from recovering damaees from the employer. To such 
a case as the présent, the gênerai rule that it is the master's duty 
to keep the machinery and apparatus with which his work is done 
in good order and repair, and that this duty cannot be so delegated 
as to exempt the master from liability, does not apply. Cregan v. 
Marston, 126 N. Y. 568, 27 N. E. 952; McGee v. Cordage Co., 139 
Iklass. 445, 1 N. E. 745; Noyés v. Wood, 102 Cal. 389, 36 Pac. 766; 
Bailroad Co. t. Jewel, 46 111. 100. The judgment is aflQrmed. 
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THE LAURADA. 

TJNITBD STATES \. THE LAUEADA. 

(District Court, D. Delaware. March 1, 1898.) 

L Neutkalitt Laws— Constbuction. 

Whlle It Is not the purpose of our neutrallty laws In any manner to check 
or Interfère with the commercial activlties of cltizens of tlie United States 
or of otliers reslding therein and Interested In commercial transactions, nor 
to render unlawful mère commercial ventures in contraband of war, they were 
deslgned to prohibit acts and préparations on the soil or waters of the United 
States, not origlnating from a due regard for commercial Interests, but of a 
nature distinctlvely hostile In a material sensé to a frlendly power, engagea 
In hostllities, and calculated or tending to Involve this country in war, wheth- 
er an Incidental or indirect commercial profit does or does not resuit from 
them. 

& SaME— FiTTING OUT AND ARMING VbSSBL. 

It is not necessary to a forfeiture of a vessel under section 5283 of the 
Bevlsed Statutes of the United States that the fumishing, fltting out, or arm- 
Ing of her for the prohibited purpose sbould be completed within the limits 
of the United States. It Is sufflcient that, by prearrangement within the 
limits of the United States, the vessel having been procured hère, the furnish- 
Ing, fltting out, or armlng Is to be effected or completed after she has gone 
beyond those limits. 
8. Samb— Intbnt. 

It is necessary to a forfeiture that the Intent that a vessel fumished, fitted 
out, or armed to crulse or commit hostilities against the subjects or property 
of a foreign prince with whom the United States Is at peace, within the 
meaning of section 5283, shaU be formed within the Umits of the United 
States and shall be of a flxed and unconditional nature. Where such intent 
orlginates on the high seas beyond the limits of the United States, though 
on an American vessel which then for the flrst tlme is intended to commit 
such hostilities, no forfeiture accrues under the section. 
4. Same. 

If a vessel be provlded, coaled, and provlsioned by her master in the United 
States, by prearrangement, for the purpose of transporting and landing In 
Cuba an armed mlUtary expédition from the United States against the 
Spanish government in Cuba, in aid of the Cuban insurgents, quœre whether 
such vessel is furnished or fitted out with Intent that she should be employed 
In the service of the Cuban insurgents to commit hostilities agamst the sub- 
jects or property of Spaln, within the meaning of section 5283. 

This was a libel of information against the steamer Laurada for vio- 
lation of the neutrality laws. 

Lewis C. Vandegrift, U. S. Dist. Atty, 
Gray, Ward & Gray, for the Laurada. 

BEADFORD, District Judge. In this case a libel of information 
was flled on behalf of the United States against the American steam- 
ship Laurada, her tackle, apparel and furniture, praying that the same 
be condemned and declared forfeited for an alleged violation of section 
5283 of the Revised Statutes, containing certain provisions of the 
neutrality laws of the United States. That section is as follows: 

"Sec. 5283. Bvery person who, within the limits of the United States, flts out 
and arms, or attempts to fit out and arm, or procures to be fitted out and 
armed, or linowingly Is concerned in the furnishing, fittlng out, or arming, 
of any vessel with intent that such vessel shall be employed In the service af 
any foreign prince or state, or of any colony, district, or people, to croise or 
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commit hostilities agalnst the subjects, cltlzens, or property of any forelgn 
prince or state, or of any colony, district, or people, wlth whom the United 
States are at peace, or who issues or dellvers a commission within the terri- 
tory or jurisdiction of the United States, for any vessel, to the intent that she 
may be so employed, shall be deemed guilty of a hlgh mlsdemeanor, and shall 
be fined not more than ten thousand dollars, and imprisoned not more than 
three years. And every such vessel, her taclde, apparel, and furniture, together 
with ail materials, arms, ammunition, and stores, whlch may hâve been pro- 
cured for the building and equipping thereof, shall be forfeited; one half to 
the use of the informer and the other half to the use of the United States." 

The libel as amended contains sixteen counts, which it is unneces- 
sary hère to recite. It is enough to say that, coUectively, they are 
sulBcieiitly comprehensive to allow the goverament to take advantage 
of ail évidence adduced in the case tending to show a violation of the 
section in question. 

The Laurada, being a vessel of about 900 tons burden, cleared from 
the port of Baltimore for Philadelphia, February 26, 1897, ostensibly 
for the purpose of having her boiler repaired in the latter city. Samuel 
Hughes was master and in command of her when she left Baltimore 
and continued master and in command of her until af ter her return from 
Cuba. On or shortly before the day of her departure from Baltimore 
she received certain stores, consisting of provisions and ship-chandlery 
and 200 tons of coal. No other coal was supplied to her until she 
returned from Cuba, There is no évidence that the Laurada at the 
time she left Baltimore carried any armament or appliances suitable 
for hostile naval opérations or any other arms or munitions of war. 
Nor does it appear that there was then any feature either in her con- 
struction or equipment suggestive of a purpose that she should engage 
in hostilities of any kind. On the contrary, she was a merchant vessel 
specially adapted for the transportation of fruit. She was an old 
steamer. Her boiler was weak and out of repair, and her steam valves 
were so adjusted as not to allow her to carry more than 60 pounds 
pressure. At this pressure her speed was from six to seven knots an 
hour. Af ter leaving Baltimore the Laurada proceeded to the mouth of 
the Chesapeake Bay and thence pursued a generally northerly course 
until she reached a point on the high seas some three or four miles off 
Cape Henlopen. She arrived at this point either late at night or early 
in the morning. Hère, about four o'clock in the moming, the Laurada 
was met by a tug boat with two life beats and three surf boats. The 
tug came alongside and the flve boats were hoisted on board of the Lau- 
rada and thereupon Hughes ordered the crew to make haste as it would 
soon be daylight and "we want to get out of hère before we are seen." 
The Laurada then proceeded to a point on the high seas several miles 
off Barnegat, where she met a tug and the American schooner Donna 
M. Briggs about three or four o'clock in the afternoon. The schooner 
was laden with a lai^e quantity of arms, ammunition and munitions of 
of war, including, among other things, from eight to twelve cannon. 
No signais were exchanged between the Laurada and the tug or 
schooner. The Laurada lowered a life boat, which brought General 
Roloff from the tug to the steamer. On the foUowing day Captain 
O'Brien came aboard the Laurada from the schooner. Both Roloff 
and O'Brien remained on the Latu-ada until she reached Cuba. It ap- 
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peai*^ that whén the Laùrada met the schooner as above described thé 
water Ti^às roiigh and the schooner was towed away by the tug, an 
understanding having been had with Hughes that tbe schooner would 
return to the Laurada on the morning of the following day. Accord- 
ingly, during the forenoon of the next day, the schooner was brought 
back. During the same morning and shortly after the arrivai of the 
schooner a barge or lighter was brought by another tug to the Laurada, 
that tug apparently hailing from New York. In the lighter were a 
large amount of munitions of war in boxes and between forty and fifty 
men, the majority of wham, according to the évidence, were Cubans. 
The lighter also eontained provisions for the use of thèse men. The 
lighter was brought alongside of the Laurada and her cargo was trans- 
ferred to that steamer, the men who came out on the lighter passing its 
cargo from the lighter to the crew of the steamer. This opération 
occupied about two hours, and it was not until after the cargo of the 
lighter had been so transferred to the Laurada that the men in the 
lighter came aboard of the steamer. Thèse men brought their pro- 
visions, and it does not appear that théy either paid or agreed to pay 
for their passage on the Laurada, While the provisions and muni- 
tions of war were being so transferred to the Laurada, she was some 
three or four miles off Bamegat, There is also testimony to the 
effect that three or four men were taken on the Laurada from the tug^ 
accompanying the lighter, After the men and cargo of the lighter had 
been taken on board of the Laurada she promptly started with the 
schooner in tow for San Salvador, and, after a voyage of about six days, 
sighted that island. At the time of the transshipment off Bamegat, 
the name of the schooner was not concealed, but when San Salvador 
was reached her name was covered with canvas. A short distance 
from the shore of San Salvador the Laurada and the schooner separated 
and tacked about, sometimes in sight and sometimes out of sight of 
land, and sometimes in sight and sometimes out of sight of each other, 
but seeing each other once each day. This continued for at least eight 
days. Hanson testified that the chiêf mate of the Laurada told him 
that "they were waiting for a steamer to corne up" and take the cargo 
from that vessel and also the cargo from the schooner. Hurley testi- 
fied that it was appointed that a steamer should meet the Laurada and 
take her cargo and the cargo of the schooner, and that it was spoken 
about on the Laurada. The expected steamer, however, did not appear, 
and, according to the testimony of Hurley, Hughes and Eoloff, March 
17, "put their heads together and they allowed they could not wait any 
longer. So far as I could hear, the whole thing ought to hâve been 
done on the fourteenth or inside of the f ourteenth. • * * And 
this was on the seventeenth. So they put their heads together and 
they allowed to take the cargo out of the schooner and put it aboard the 
Laurada, and the Laurada to run the risk and run it in herself." The 
resuit of this consultation was that on the evening of the same day 
the Laurada and the schooner came togetber close to San Salvador, 
and the work of transferi'ing the cargo of arms, ammunition and muni- 
tions of war from the schooner to the steamer began ; the men who had 
been taken on board the steamer oif Bamegat and her crew co-operat- 
ing in this work. It took two nights to effect the transshipment of 
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the cargo; the vessels separating before daylight after the first night, 
and not meeting until it was dark on the second night. The cannon 
taken from the schooner were put down between decks in the Laurada. 
Hurley testifled that the reason that the vessels remained apart from 
each other during the day was because they were afraid they might 
be seen by some of the English cruisers, as they were in English waters, 
and that on the second night of the unloading they saw a vessel which 
they thought was a revenue cutter and quickly eut the line between the 
steamer and the schooner, which separated and afterwards came to- 
gether the same night. No part of the cargo of the schooner was 
transferred to the Laurada until after the consultation between Hughes 
and Eolpff off San Salvador. On either the first or second night of the 
unloading, — ^f or there is some discrepancy between the witnesses as to 
the day, — Hughes told the men on the Laurada, that "he was going on 
a bit of an expédition. * * * He said, anyone that wanted to go 
with him to corne on the other side of the deck. We were ail on one 
side of the deck, and he said, those that wanted to go with him to come 
on the other side, and we ail went over except the chief mate." No in- 
ducements were offered to the men to go on the proposed expédition, 
nor does it appear that Hughes or any other person explained to the 
men the nature of the expédition. AU of them, however, with the excep- 
tion of the chief mate of the Laurada, without any hésitation, indicated 
their willingness to go. Hanson testifled that they were given their 
choice whether they would go or not, but that "one of the fellows 
wanted to back ont," but "the captain of the schooner chased him 
back aboard the steamer again, so he had to go with us." After the 
transfer had been completed the chief mate of the Laurada and the 
wife of Hughes went off on the schooner, and the steamer, starting 
early in the morning while it was dark, proceeded to a small island or 
key at which she arrived eârly in the morning of the next day, and 
there cast anchor and remained for about twelve hours. Hanson 
testifled that immediately after the Laurada parted with the schooner 
at San Salvador boxes were broken open, arms were taken from them 
and placed in piles and the boxes were thrown overboard. He also 
testifled that while the Laurada remained at the small island or key 
two cannon were mounted on wheels on her stem; that there was 
nothing done with thèse cannon, "only just had them rigged up"; 
that they were taken ashore after they reached Cuba; and that he 
was told by some of the Cubans that the cannon had been mounted 
on the Laurada for protection "against the Spanish man-of-war." 
Hurley testifled that while the Laurada lay at this small island 
two cannon and a repeating rifle were mounted on her qnarter; that 
they were mounted in case a Spanish man-of-war should f oUow them ; 
"to protect us and to protect the vessel" against a Spanish man-of- 
war; that Eoloff and Hughes "examined to see how the guns were 
mounted" ; that he heard a conversation between Hughes and Koloff , 
in which "they made the remark that if one of those guns should hit 
her [a Spanish man-of-war] within a mile, it would blow her decks 
ofl"; that during that day accoutrements and uniforms were served 
ont and the Cubans "commenced to rig themselves up in their uni- 
forms," and also drilled; that their uniforms were in boxes on the 
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vessel and he saw them open the boxes and taKè them out; that he 
saw from seven to ten men drilling with rifles; and that during the 
same day he sharpened swords for some of the officers. Lund testi- 
fled that two cannon were mounted "right aft"; and that after the 
Laurada left the key on her way to Cuba, Eoloff opened a couple of 
boxes of cartridges. Hanson testifled that on the way from the key 
to Cuba the Cubans took some of the arms and armed themselves 
with them, The Laurada left the key between one and four o'clock 
in the afternoon and reached Banes Bay in the easterly portion of 
Cuba late at night on the same day, where she anchored. The anchor 
was attached to a hawser, instead of a chain, to ayoid making any 
noise. Hère the Laurada sent out about midnight a small boat to 
reconnoitre which shortly returned, reporting that everything was 
clear. It appears from the testimony that after the return of the 
small boat the Laurada sent out two beats ; one of them to go up the 
bay to see if "everything was ail right to go up," and the other with 
four sailors and a number of Cubans; and that those in the latter 
boat plaeed two torpedoes in the channel between the capes of the 
bay Connecting them with the shore on one side by means of a wire 
and electric battery, and with the shore on the other side by means 
of a Une. It also appears that one of the cannon, which, according 
to the testimony, had been mounted on the deck of the Laurada, was 
about the same time put ashore at or near the mouth of the bay. The 
two boats got back at or shortly before daylight, giving a satisfactory 
report, and the Laurada then proceeded up the bay looking for a place 
suitable for landing her cargo. Hurley testifled that, while search- 
ing for such a place, a row boat was seen at some distance from the 
Laurada coming toward her; that Hughes said, "I am going to steer 
for that boat to see what she is," and that Roloff made the remark, 
"Don't you go for that; that is a Spanish boat; let her alone. You 
go up that creek, and I believe you wîll find a place to land there." 
Finally the Laurada reached a secluded spot where she ran as close 
to land as she could, made fast, plaeed side by side between her and 
the land three of the Ave boats she had taken on board off Cape 
Henlopen, and laid planks across the boats in such a manner as to 
form a passage-way from her to the land. This having been done, ail 
of her cargo was carried ashore, the men taken on board off Barnegat 
assisting the crew in this work, which was completed early in the 
evening. Eoloff and ail the men who joined the Laurada off Barne- 
gat, with the exception of O'Brien, Dr. Castello, three Cuban pilots 
and two other men, then went ashore, and did not return to the 
steamer. The five boats received off Cape Henlopen were left on the 
bank at the place of landing, and the Laurada, going down the bay 
at fuU speed, put to sea, and taking a northerly course cast anchor 
in the Delaware Eiver about two miles below the mouth of the Chris- 
tiana Eiver, March 26, between three and half past three o'clock in 
the morning. Between four and five o'clock of the same morning, 
Hughes, O'Brien, Dr. Castello, and some of the other men who had 
returned from Cuba on the Laurada, left her and came in a small 
boat up the Christiana river and got ashore in Wilmington. Where 
Hughes went or what became of him afterwards the évidence does 
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not disclose. From the time the Laurada reached Banes Bay until 
she left it was about twenty four hours. Hurley testifled that he 
knew Roloff was a gênerai "because everybody called him so and he 
was respected so"; that the captain of the tug, at the time Koloff 
was transferred from it to the Laurada off Barnegat, said to Eoloff, 
"Good bye, gênerai. I hope to see you soon back again free;" to 
which Kolofl replied, "You will never see me otherwise. If I don't 
come back free, you will never see me." He further testified that 
he talked with the Cubans a number of times on the way down from 
Barnegat and that they told him what they were going for and what 
they were going to do, telling him that they "were going to lick the 
Spaniards" ; that "every passenger we had on board was a soldier" ; 
that a large proportion of the passengers were ofScers; that some 
flve or six of the latter had been in the Peruvian and Chilian armies, 
as he was told by one or two of them, who pointed ont to him the 
others. Hanson testified that he heard the men who were taken on 
the Laurada off Barnegat say that they were "going down to flght 
the Spaniards in Cuba." Lund testified that the men who assisted 
the crew of the Laurada in landing her cargo tn Banes Bay were Cu- 
ban soldiers; that he knew they were such because they told him 
that they were Cuban soldiers, and "there was flghting down there" ; 
and that he knew Banes Bay was in Cuba because "the soldiers told 
me 80. * * * And after I saw the soldiers and heard them talk- 
ing, I thought it must be Cuba." 

Several witnesses, who, since the Laurada arrived at Wilmington, 
went on board of her, testified on behalf of the claimant that they did 
not observe any tracts, carriages or appliances on her for the use or 
carriage of guns. This testimony, with the exception of that of 
Chesbrough, is whoUy inconclusive. Chesbrough testifled that he 
was a naval architect, and that a few days before the giving of his 
testimony he examined the Laurada for the purpose of ascertaining 
whether she showed any évidence of having or having had any appli- 
ances for the carriage or use of guns; that on careful examination 
he failed to discover any such évidence; that no guns of effective size 
could hâve been mounted on the deck of the Laurada for use without 
fastenings; that such fastenings would hâve left marks upon the 
deck; and that he did not find any such marks. The claimant did not 
produce as a witness anyone who accompanied the Laurada on the 
trip in question, although it appears that two of her crew were prés- 
ent at the taking of évidence in this case. I attach but little impor- 
tance to the testimony of Chesbrough so far as his opinion is based 
upon his failure to find marks of the mounting or fastening of guns 
on the deck of the steamer. That she was provided with planks is 
beyond doubt. She made use of them in landing men and munitions 
of war in Banes Bay. If guns were mounted on the Laurada, it is 
not unlikely that such use was made of those planks as to avoid leav- 
ing any évidence on the deck of such mounting. Hanson, Hurley and 
Lund, ail of them members of the crew of the Laurada, testifled pos- 
itively that at least two eannon were mounted while the Laurada 
lay at the small key or island near Banes Bay. They could not hâve 
been mistaken on this point. They either deliberately swore falsely 
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or told the truth. While there are some minor discrepancies and 
doubtless some exagg'eration in the testimony of thèse witnesses, in 
the main their story of what occurred during the trip is consistent, 
and not unnatural. Although it was in his power, the claimant has 
not produced any offlcer or sailor on the Laurada or any other person, 
who had personal knowledge of the transactions which occurred on 
her, to contradict the witnesses for the government. The évidence 
does not circumstantially disclose how the cannon were mounted. 
Hanson says that they were mounted on wheels, — that they were 
"rigged up." Hurley says they were mounted, and that Hughes 
and Roloff "examined tp see how the guns were mounted." Lund 
also says that they were mounted. That the Laurada after reaching 
Wilmington did not display such marks on her deck as one might 
expect to resuit from the scientiflc or proper mounting and fastening 
of cannon does not, under the circumstances, countervail the direct 
proof made on behalf of the government. Nor is it improbable that 
a body of determined men, in possession of cannon and munitions 
of war, bent on a desperate enterprise, and carrying their lives in 
their hands, should hâve mounted guns, although in an insecure and 
unscientific manner, for their protection against such vessels as might 
pursue them with hostile purpose. 

It was urged in argument on behalf of the claimant that the trip 
of the Laurada was of a purely commercial nature, and that, while 
she might hâve been captured or destroyed by Spanish cruisers, there 
was no infraction of our neutrality laws. The évidence, however, 
leaves no doubt that she was provided by Hughes, not to be engagea 
in merely a commercial venture, but to convey, from the point on the 
high seas ofE Barnegat, where she met the schooner and the lighter, 
either to the vicinity of San Salvador where she waited for the ex- 
pected steamer, or to Cuba, a military expédition or enterprise from 
the United States against the Spanish government in Cuba. In U. 
S. V. Murphy, 84 Fed. 609, this court, speaking of what would consti- 
tute a military enterprise, used the following language, equally ap- 
plicable to a military expédition : 

"Where a number of men, wliether few or many, combine and band themselves 
together, and thereby organize themselves Into a body, wlthln the limita of the 
United States, with a common intent or purpose on their part at the time to pro- 
ceed In a body to foreign terrltory, there to engage in carrying on armed hos- 
tilities, either by themselves or In co-operation with other forces, against the 
territory or dominions of any foreign power with which the United States is at 
peace, and with such intent or purpose proceed from the llmits of the United 
States on their way to such territory, either provided with arms or impiements 
of war, or intending and expecting and with préparation to secure them during 
transit, or before reaching the scène of hostilities, in such case ail the essential 
éléments of a military enterprise exist. It is not necessary that the men shall 
be drilled or uniformed or prepared for efficient service, nor that they shall hâve 
been organized, according to the tactlcs, as infantry, artillery or eavalry. It is 
sufflcient that the military enterprise shall be begun or set on f oot within the 
United States; and it is not necessary that the organization of the body as a 
military enterprise should be completed or perfected within the United States. 
Nor is it necessary that ail of the persons composing the military enterprise 
should be brought in personal contact with each other within the limits of the 
United States; nor that they should ail- leave those limits at the same point. 
It is sufflcient that by previous arrangement or agreement, whether by conver- 
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sation, correspondence or otlierwise, they become comblned and organlzed for the 
ptirposes mentlôEed, and that by concerted action, though proceeding from dif- 
férent portions of thls eountry, they meet at a designated point eittier on the 
high seas or wlthin the limits of the United States. Under such circumstances 
a military enterprise to be carried ou from tlie TJnited States exists within the 
meaning of the law. ♦ * » The fact that the cargo of arms and munitions 
of war on the Laurada was in exc-ess of the anaount that could be used in -warlike 
opérations by the men who were transferred to the Laurada ott Bamegat is not 
of itself inconsistent with the existence of a military enterprise on the Laurada." 

Tlie évidence excludes the idea that Roloff and the other men who 
were taken on board of the Laurada ofE Barnegat were either merely 
stevedoreS or passengers bent on pleasure or business of a peaceful 
nature; or that they were unassociated individuals who, without pre- 
concert or combination among themselves, sought transportation 
with the sole intention of enlisting in Cuba in the cause of the Cuban 
insurgents. They proceeded from the United States, and went aboard 
of the Laurada by preconcert and in a body. Arms, ammunition and 
munitions of war were in their possession and subject to their con- 
trol and use. They broke open boxes and armed and uniformed 
themselves. They drilled. They declared their intention to flght 
the Spaniards in Cuba. When Hughes ofl San Salvador, after wait- 
ing over a week for an expected steamer, proposed that they should 
go on an expédition, which was in fact an expédition to Cuba, they nei- 
ther expressed surprise nor asked for any explanation of the purpose 
of the expédition, but instantly signifled their willingness to go. One 
of their number, having repented of his détermination, went on board 
the Donna M. Briggs întending to retum north, but was forced to 
proceed with the expédition. Hughes, in view of his subséquent con- 
duct, mnst hâve been aware of the character of the expédition before 
he left Baltimore. He provided the Laurada and coaled and provi- 
sioned her for the transportation of men and munitions of war at 
least to San Salvador, on their way to Cuba. There can be no rea- 
sonable doubt that the men taken on the Laurada ofF Barnegat were 
a military expédition or enterprise against Spanish dominion in Cuba. 
Providing transportation for a military expédition or enterpris* to 
be carried on from the United States is providing the means for it, 
within the meaning of section 5286 of the Revised Statutes. Wiborg 
V. U. S., 163 U. S. 632, 16 Sup. Ct. 1127, 1197. 

But this libel bas been flled under section 5283. Did Hughes, 
within the meaning of this section, within the limits of the United 
States fit out and arm, or attempt to fit ont and arm, or procure to be ât- 
ted out and armed, or was he, within the limits of the United States, 
knowingly concerned in the furnishing, fltting out, or arming, of the 
Laurada, with intent that she should be employed in the service of the 
Cuban insurgents, to cruise or commit hostilities against the subjects or 
property of the King of Spain? If so, the Laurada, her tackle, apparel 
and furniture, became liable to forfeiture. If not, whatever other of- 
fence Hughes may hâve committed against the neutrality laws, there can 
be no decree of condemnation under this libel. It is not necessary 
to a forfeiture that the furnishing, fitting out or arming of a vessel 
for the prohibited purpose should be completed within the limits 
of the United States. It is suflScient that, by prearrangement within 
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the limits of the United States, the vessel havîng been procured hère, 
the furnishing, fltting out or arming is to be eflected or completed 
after she bas gone beyond those limits. U. S. v. Quincy, 6 Pet. 44.5; 
The Carondelet, 37 Fed. 799, 802; U. S. v. The Mary N. Hogan, 18 
Fed. 529; U. S. v. Two Hundred and Fourteen Boxes of Arms, Am- 
mnnition and Munitions of War, 20 Fed. 50; The City of Mexico, 28 
Fed, 148. In The City of Mexico the court said: 

"It has been concluslvely determined that It Is not necessary that the vessel 
be armed or marmed for the purpose of committing hostiUtles before leavlng the 
Dnlted States, if It Is the Intention that she sbould be so fltted subsequently." 

In The Carondelet the court said: 

"When the annlng Is on the high seas, through another vessel, proof that both 
were dispatched from our ports as parts of a concerted scheme made hère, Is 
justly held proof of 'an attempt, within the limits of our jurisdiction, to fit out 
and arm' the vessel with intent to commit hostlUties, and heuce wltbin the stat- 
ute." 

If the men and munitions of war had been taken on board of the 
Laurada at Baltimore, and if she had there talien the schooner in 
tow, instead of at the point ofif Barnegat, the légal aspect of the case 
would in nowise be changed. 

In order that the Laurada may be declared forfeited, it is neces- 
Bary that Hughes should hâve had "within the limits of the United 
States" the intent that she should be employed in the service of the 
Cuban însurgents "to cruise or commit hostilities" against the sub- 
jects or property of the King of Spain. If such intent was not formed 
within those limits, but only beyond them, there was no offence under 
the section, and there can be no forfeiture. The intent which is 
denounced by the section is one which is flxed, absolute and uncon- 
ditional. In U. S. v. Quincy, 6 Pet. 445, the court, having under con- 
sidération section 3 of the act of April 20, 1818, which is substan- 
tially the same as section 5283, said: 

"The offence consists princlpally in the Intention with which the préparations 
were made. Thèse préparations, according to the very terms of the act, must 
be made within the limits of the United States; and It is equally necessary that 
the intention with respect to the empioyment of the vessel should be formed 
before she leaves the United States. And this must be a fixed intention; not 
conditional or contingent, depending on some future arrangements." 

Much stress was laid during the argument on behalf of the govern 
ment on the proposition that the Laurada, being an American ves 
sel, was to be considered within the limits of the United States, al 
though on the high -seas; and that, if Hughes, while on that vessel 
either ofE San Salvador or at any other point on her way to Cuba, 
was knowingly concerned in furnishing, fitting out or arming her 
with the intent on his part, flrst formed at that time, that she should 
commit hostilities against the subjects or property of the King of 
Spain, such intent was in a légal sensé formed within the limits of 
the United States, and the Laurada thereby became liable to forfei- 
ture. Assent cannot be given to this proposition. While the United 
States possesses and exercises jurisdiction over many matters tran- 
spiring on American vessels on the high seas, including certain of- 
fences oommitted on them, such vessels are clearly not within the 
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jarisdiction of the United States in such manner as to be considered 
within the limits of the United States. Both the language and the 
well known purpose of the section exclude the construction contended 
for. So far as pertinent to this case, that purpose is that the United 
States shall not be compromised in its relations with friendly powers 
by the use of its soil or waters for the furnishing, âtting out or arm- 
ing of vessels, or for the making of préparations therefor, with a 
hostile intent that they should cruise or commit hostilities against 
those powers. Hostile conduct meditated and originating whoUy be- 
yond our soil and waters is not within the scope of the section. 

Section 5283, in its application to the libel, requires that the Lau- 
rada should, before leaving the waters of the United States, hâve 
been intended to "be employed in the service" of the Cuban insur- 
gents, to "cruise or commit hostilities" against the subjects or prop- 
erty of the King of Spain. Either an intent that she should so 
cruise or an intent that she should so commit hostilities is requisite 
for her condemnation. There is no évidence of any intent formed in 
the United States that she should cruise. Indeed the cîrcumstances 
disclosed repel the idea. Was she or not intended to commit hos- 
tilities? It is not the purpose of the neutrality laws in any manner 
to check or interfère with the commercial activities of citizens of the 
United States or of others residing in the United States and interested 
In commercial transactions. Mère commercial ventures in contra- 
band of war are not prohibited by those laws. In The Santissima 
Trinidad, 7 Wheat. 283, the court said: 

"There is nothing in our laws, or in the law of nations, that forbids our citi- 
zens from sending armed vessels, as well as munitions of war, to foreign ports 
for sale. It Is a commercial adventure which no nation is bound to prohiblt; 
and which only exposes the persons engagea In it to the penalty of confiscation." 

In The Carondelet, 37 Fed. 799, the court said: 

"Commercial transactions by neutral nations In contraband of war, accord- 
Ing to the long-established doctrine of this country, it must be remembered, 
are as legitimate and free as traffie in any other description of merchandise, 
subject only to the risk of capture by the belligerents. A vessel, by merely 
engaging in bona flde contraband trade, does not violate the statute, or our 
neutral obligations, even if the trade he in armed vessels." 

Nor is it an offence under the neutrality laws to transport unasso- 
ciated persons from the United States to a foreign country, although 
they hâve a known intent to enlist in foreign armies, or to transport 
such persons, so intending to enlist, and munitions of war, in the 
same ship. Wiborg v. U. S., 163 U. S. 632, 16 Sup. Ct. 1127, 1197. 

In thèse and other instances serions embarrassment may resuit to 
a friendly power, engaged in hostilities, by reason of the men, muni- 
tions, arms and engines of war furnished to its enemies from this 
country. But such trafic and transportation, though liable to in- 
terruption through capture by the friendly power for its own protec- 
tion, involve no breach of a real neutrality on our part, and are per- 
mitted by our laws out of considération for the commercial prosperity 
of the people. The purpose of the neutrality laws is, however, to 
prohibit acts and préparations on the soil or waters of the United 
States, not originating from a due regard for commercial interests, 
85F.^9 
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but of a nature distinctiyely hostile in a material sensé to a friendlj 
power, engaged in tostilities, and calculated or tending to involve 
this country in war, whether an incidental or indirect commercial 
profit does or does not resuit from them. The invasion by an armed 
military expédition from this country of the territory of a friendly 
power, engaged in hostilities, intending and prepared to engage there 
in military opérations against the latter, either in co-operation with 
or in aid of its enemies, is a gross violation of the soil and sovereignty 
of that power. Where hostilities hâve actually broken out and are 
in progress, the landing of such an expédition on the soil of such 
a power is not only an unfriendly act, but an act of hostility. If a 
vessel be provided and coaled and provisioned in the United States, 
by prearrangement, for the purpose of effecting the landing of such 
an expédition, with or without the use of force, as occasion may re- 
quire, she is intended to commit an act of hostility against the friendly 
power. Is or is not such vessel, within the meaning of section 5283 
furnished within the United States with intent that she should be 
employed to commit hostilities against a friendly power? On the 
part of the claimant it was contended that it is necessafy to the for- 
feiture of the Laurada that she should hâve been furnished or fltted 
out with the intent that she should cruise or commit hostilities against 
Spain as an engine of naval warfare. It was claimed on the part 
of the government that it is sufScient if the vessel was furnished with 
the intent that she should, according to her ability, commit hostili- 
ties against Spain, although not in maritime warfare, by effecting the 
landing of a military expédition on the shore of Cuba, to fight in the 
cause of the Cuban insurgents against the forces of the King of Spain. 
There can be little doubt that the primary and principal purpose of 
the section was to prevent the fitting out and arming of vessels to 
engage in maritime hostilities against a friendly power. 

The term "hostilities" is certainly not expressly limited in its scope 
by the section to strictly maritime warfare, and may include ail hos- 
tilities for which a vessel is adapted. A vessel, whether armed or 
unarmed, is in and by itself a harmless thing. It is the use for 
which she is intended or to which she is put that détermines whether 
she is an instrument of hostility, It can be of but little importance 
whether, on the one hand, she carries guns suitable for naval engage- 
ments or the bombardment of fortresses, or, on the other, has her 
crew armed with rifles and ammunition to eflect a hostile and violent 
landing of a military expédition. In either case human agency cou- 
verts the otherwise harmless thing into an engine of war. In U. S. 
V. The Mary N. Hogan, 18 Fed. 529, the court said: 

"Several examinations by experts on behalf of the government previous to the 
selzure failed to discover any repairs or préparations indicating any intended 
service In military or naval opérations. No arms, ammunition, or other war- 
like appllances were on board. From the évidence it clearly appears that 
though the Hogan was whoUy unadapted to effective naval opérations against 
any considérable organized opposition, she could be of the greatest service to 
the insurgents by her light draught and considérable speed in landing or taking 
ofC men at unprotected points on the coast of Hayti by watching her opportuni- 
ties of running in and out, as well as in offensive démonstrations against de- 
fenseless parts of the island, with little to fear from the slight naval resoureea 
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of the lawful government. • * • The évidence shows, therefore, a hostile 
expédition organlzed and dlspatched from our ports in separate parts, to be 
united at a common rendezvous on the high seas, and to proceed thence to 
Haytl, In completion of the original hostile purpose with which the différent 
parts were dlspatched from our shores. Such an expédition Is as much wlthhi 
the prohibition of section 5283 of the Revised Statutes as If ail its parts were 
united and complète upon one single vessel at the moment of Its departure." 

In The City of Mexico, 28 Fed. 148, the court said: 

"Whatever may hâve been the intention of the legislators regardlng the par- 
tlcular elass of hostilities they desired to prevent,— ail we hâve to décide from 
Is the language with which they hâve clothed their ideas, and this is broad 
enough to ihclùde ail classes of hostilities. It has been ably argued that unless 
the vessel Is so armed that she herself can be the offending party or thing, or. 
In other words, carries such an armament as can throw projectiles from her 
port, or Is equipped as a man-of-war or armed vessel, the statute will not 
apply. The terms 'peaceful' and 'warlilse,' 'friendly' and 'hostile,' are thor- 
oughly recognized; and the Une so plainly marked between what should be 
the course and eonduct of a vessel engaged In a peaceful commercial venture, 
and one fltted, prepared, and intended for hostilities, Is so distinct and well 
defined as to permit no mistake, nor require a référence to a judicial décision. 
A peaceful act, a peaceful voyage, cannot be a hostile one; nor can acts look- 
Ing towards war or enmlty escape from the gênerai term 'hostilities.' * » • 
But when it is Intended that a vessel shall herself be part and portion of a 
hostile expédition; that she shall carry troops, not for the purpose of making 
quiet and unopposed landing, and leavmg them to take the risk of war subse- 
quently, but making for them, or with them, If found necessary, a forcible and 
hostile landing; standing ready to put them on shore, or receive them on board 
defeated; to convey and furnish them with arms, ammunition, and stores; to 
act as a base of supplies and opérations, ready to assist in committing any 
hostile acts that can be completed by armed men, she sharing ail chances of 
success or defeat, and under the direct orders and control of the commander 
of a hostile expédition,— It cannot be admitted that her acts would be anything 
but hostilities. A vessel Is a passive instrument, and is but made the méans 
of success; and it matters but little, in the effect of her hostilities, whether 
she throw shot and shell from her ports, or dispatch boat-loads of armed men 
from her gangways." 

There was some évidence, howeTer, in both of thèse cases tending 
to show not only that the vessel was to be employed in the service of 
the insurgents, but an intended armament of the vessel. No case 
has been cited, nor am I aware of any case, which directly supports 
or réfutes the proposition, that, if Hughes provided, coaled and provi- 
sioned the Laurada in Baltimore with intent then and there that she 
ehould transport a military expédition from the United States, in 
aid of the Cuban insurgents, to Cuba and there efEect the landing of 
that expédition with arms and munitions of war, he, within the mean- 
ing of the section, knowingly was concerned in the furnishing of that 
vessel with intent that she should be employed in the service of the 
insurgents to commit hostilities against the subjeets or property 
of the King of Spain. The décision of this case does not require the 
détermination of that point. A forfeiture cannot be declared unless 
Hughes, while within the limits of the United States, intended that 
the Laurada should commit hostilities against such subjeets or prop- 
erty. If it be assumed that the landing by the Laurada of the ex- 
pédition on the shore of Cuba might hâve constituted hostilities with- 
in the meaning of the statute, it was necessary that the furnishing 
of that vessel should hâve been with the intent, within the limits 
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of the United States, that she should be the instrument to effect sucli 
landiug. The proof, however, is otherwise. The évidence shows 
that the intention of Hughes, in furnishing the Laurada with provi- 
sions and coal and clearing from Baltimore, was that she should carry 
a military expédition, begun or set on foot within the United States 
against Spanish dominion in Cuba, to or near San Salvador, and also 
that she should tow the schooner Donna M. Briggs, with her cargo of 
arms, ammunition and munitions of war for the Cuban insurgents, 
to or near the latter island, and that the military expédition and the 
cargo of the schooner and her own cargo should there be transferred 
to a steamer, to be carried to their destination in Cuba. The Lau- 
rada with the schooner having reached San Salvador, the expected 
steamer did not appear, and after some delay the cargo of the schooner 
was transferred to the Laurada, and she thereupon proceeded to Banes 
Bay where she landed the military expédition and munitions of war. 
While the destination of the expédition and munitions of war, to- 
gether with the life and surf boats received ofE Cape Henlopen, was 
Cuba, there can be but little doubt that the destination of the Laurada, 
as planned and intended by Hughes before leaving Baltimore, was a 
point near San Salvador, and not Cuba. Several circumstances are 
material in this connection. The Laurada was supplied with 200 tons 
of coal in Baltimore; but practically the same quantity of coal which 
is required for a trip to Cuba is necessary for a trip to San Salvador. 
No witness has testified to any déclaration by any person on the 
Laurada, or to any understanding on her, before the consultation 
between Hughes and Eoloff at San Salvador, that she was going to 
Cuba, although a number of statements by the men who were taken 
on board ofE Barnegat as to where they were going and what they 
were going to do are in évidence. The Laurada, after reaching a 
point near San Salvador waited for more than a week before the 
cargo of the schooner was transferred to her. The évidence shows 
that during that time it was understood on the Laurada that she 
was awaiting the arrivai of a steamer which was to take her cargo 
and that of the schooner. It was only after Hughes and EolofE con- 
sulted together and concluded that they could not wait any longer, 
and that the Laurada should take the risk of proceeding, that the 
cargo of the schooner was transferred to her. And it was not until 
after this détermination had been reached that Hughes proposed to 
the men who had been received off Barnegat that they should go 
with him "on a bit of an expédition." If the original intention had 
been that the men were to go ail the way to Cuba on the Laurada, 
why should that proposai hâve been made? If, however, they had 
understood that they were to be transferred to another steamer, 
which in fact failed to appear, the proposai by Hughes was natural 
and to be expected. No cannon were placed on the Laurada until 
after it was determined by Hughes and Eoloff that she should proceed 
to Cuba. It is possible that no steamer was expected by Hughes to 
meet the Laurada at or near San Salvador; that he intended and 
understood before leaving the United States that the Laurada was 
to proceed to Cuba and there land the military expédition together 
with the munitions of war; and that the delay near San Salvador, 
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the consultation between himself and Roloff, and his proposai that 
the men on the Laurada should go on an expédition, were parts of a 
fraudaient scheme by which the original destination of tlie Laurada 
should be made to appear to be other than in fact it was. It is also 
possible that Hughes, while expecting that a steamer should by pre- 
arrangement meet the Laurada ofl San Salvador, intended, before 
leaving Baltimore, that the Laurada should take the military expédi- 
tion and the munitions of war to Cuba, in the event of the failure of 
such steamer to meet the Laurada. But in view of the évidence it 
is inadmissible to indulge in such surmises. The only legitimate 
conclusion in this connection is that there was a change of plan and 
intention on the part of Hughes at San Salvador, in that, while his 
original understanding and intention were that the Laurada should 
deliver her cargo and that of the schooner and transfer the military 
expédition to a steamer at or near that island, he, after waiting in 
vain for the expected steamer, then for the first time determined 
that the Laurada with the men and munitions of war should proceed 
to Cuba. 

It was urged on the part of the government that even if the orig- 
inal design was that the Laurada should transfer the military expédi- 
tion, together with the munitions of war to the expected steamer at 
or near San Salvador, and not go to Cuba, there was a scheme or plan, 
prearranged within the limits of the United States, under which the 
Laurada and the other steamer were to meet and co-operate in carry- 
ing ont the unlawful purpose of landing the expédition in Cuba, and 
that the Laurada furnished a link in the chain of criminality, and 
that, therefore, she offended in the same manner as if she had been 
originally intended to efîect the landing in Cuba. I hâve given 
much considération to this point, but am unable to adopt that view. 
The Laurada is guilty, if at ail, only in so far as the intention of 
Hughes, formed, in this country, with respect to her use, made her 
guilty; and she could not be guilty unless she was intended as the 
instrument to commit hostilities. The transportation of the mili- 
tary expédition over a part of its way to Cuba did not constitute hos- 
tilities, although Hughes might hâve been punished under section 
5286 for providing means for such an expédition. If the expected 
steamer had appeared pursuant to prearrangement made in this 
country and had taken the military expédition from the Laurada o£E 
San Salvador to Cuba, then if either vessel was guilty, it would hâve 
been that steamer and not the Laurada. In the case of The Caron- 
delet, above referred to, the libel was flled against that vessel, under 
section 5283, alleging that she had been fltted out and armed, and 
laden with cannon, arms and munitions of war, with intent to enter 
into the service of "certain rebels in insurrection against the organ- 
ized and recognized government of the republic of Hayti, and to com- 
mit hostilities against the subjects, citizens, and property of that re- 
public." It was claimed on the part of the government that "either 
on the high seas or at Samana the arms are to be transf erred to the 
steamer Madrid, now fltting up for warlike uses at this port, and 
nearly ready to sail; that the Madrid, thus armed, is to join Hippo- 
Jyte's forces; and that the Carondelet is a mère tender to this enter- 
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prise." The. court, while dismissing the libel on the ground that 
nothing but a commercial transaction with the Dominican republic 
was involved, said: 

"If there were reasonable grounds to suspect that the Madrid Is not designed 
to go tb Samana, to be delivered there in completion of a contract of sale to 
the Dominican republic, but to go direct to Hippolyte, taking her armament, 
by a preconcerted arrangement, from the Carondelet on the high seas, in that 
case, whether the Carondelet could or could not be refused a elearance under 
section 5290, the Madrid, according to the cases of The Meteor [17 Fed. Cas. 
178] and The Mary N. Hogan, , 18 Fed. 538, might be seized and f orf eited 
under section 5S3; but not the Carondelet; for the latter, upon the facts 
assumed, would not be designed 'to cruise or commit hostilities' agalnst any- 
one, but only to complète the, arming of the Madrid, which is not a ground 
for forfeitlng the Carondelet. Shé niight be captured by the belligerents, but 
would not corne wlthin our statute." 

I am forced to the conclusion that the proceedings against the 
Laurada cannot be sustained; and the libel is therefore dismissed. 



TBTLOW V. TAPPAN. 

(Circuit Court, S. D. New York. March 19, 1898.) 

L Basm of Right to Tradk-Mari^—Prioritt— Use— Invention. 

The exclusive right to the use of a trade-maik or device rests, not on 
Invention, but on such use as makes It point out the origin of the claim- 
ant's goods, and must be early enough for that, but absolute priority, or 
Invention, is not required. 
2. Same— Permittins Use by Another— Inpringement. 

Where the long and successful use of a trade-mark or name by plalntlfC 

Is clearly established, the fact that he bas recognized and permitted the 

, limited use thereof by another, which does not appear to hâve mlsled any- 

body, is not sufflcient to defeat the owner's right to prevent others from 

using It. 

& SaME— WhAT mat be ApPROiPRIATBD. 

"Swan Down," as applied to à complexion powder, Is not descriptive, so 
as to prevent Its appropriation as a trade-mark therefor. 

This was a suit in equity by Hentry Tetlow against Herman Tappan 
for alleged inf ringement of a trade mark or name. 

Rowland Cox, for plaintifif. 

Francis Eastlack, Jr., for défendant 

WHEELER, District Judge. This suit is brought against gîving 
currency in trade to complexion powder of the défendant by using the 
words "Swan Down" upon labels resembling those of the plaintiff, 
whereby the complexion powder of the défendant is made to appear to 
customers as that of the plaintiff. The long and successful use of 
thèse words by the plaintiff upon labels and boxes of a popular com- 
plexion powder put up by him at Philadelphia is well made to appear 
and is not much questioned. One Henry H. Burrington appears to 
hâve used thèse words upon a similar toilet préparation in a small way 
at Providence, a long time before, and tUl after, the plaintiff' began 
using them, and to hâve copyrighted them. Burrington brought suit 
against the plaintiff in the circuit court of the United States for the 
Eastern district of Pennsylyania for fhe use of thèse words, which was 
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settled, and assîgnment made by Lurrington to the plaintiff of "ail of 
the right, title, and interést, if any there bè, which I bave, or claim to 
bave, in and to tbe use and employment of the words 'Swan Down,' as 
and for a name, title, désignation, or trade-mark, for any préparation 
or article for the toilet, skin, or complexion, and the sole and exclusive 
right to use and employ the said words, name, or désignation of 'Swan 
Down' for guch préparation or article; saving and reserving, however, 
to myself and to Wm. H. Savournin, of the city of Philadelphia. re- 
spectively, the personal privilège and authority to use the same name 
or désignation for the article now manuf actured and sold by me and the 
said Savournin, respectively, by and under said name," for $550. This 
use by Burrington, and récognition of it by the plaintiff, are relied 
upon by the défendant hère to defeat any right whlch the plaintiff 
might otherwise hâve; and the défendant dénies that his use of the 
words bas any tendency to represent thàt his powder is the plaintiff's. 

In Mill Co. V, Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, Mr. Justice 
Jackson for the court said, in enumerating the requisites of a valid 
trade-mark, "that the exclusive right to the use of the mark or device 
claimed as a trade-mark or device is fonhded on priority of appropria- 
tion; that is to say, the claimant of the trade-mark must hâve been 
the first to use or employ the same on like articles of production." 
Much reliance is placed in behalf of the défendant upon this statement; 
and if it means absolute priority, like that required of an inventor in 
a patent under an absolute statute, it would stand squarely in the way 
of the plaintiff's right. But a trade-mark rests on such use as makes it 
point out the origin of the plaintiff's goods, and not on invention; and 
the use must begin early enough, and be separate enough, for that. 
Use by another before, at the same place, or near enough to start a 
similar right, would prevent the use from showing such origin. The 
other use might be so far away, or so small, as to bave no effect upon 
the use in question, to prevent it from becoming a représentation of 
origin. In this case the use of the words by Burrington does not 
appear to hâve induced the plaintiff to adopt them, or to hâve been 
known to him, or to hâve led anybody to think that the plaintiff's 
goods, or the defendant's, were Burrington's, or to hâve done away with 
the effect of the use of the words by the défendant as a représentation 
that his goods were of the same origin as the plaintiff's. Such a use 
cannot justly affect the right of the plaintiff or the liability of the de- 
fendant. The assignment had nothing to operate upon. The réserva- 
tions were personal, and hâve been exhausted, without anything ma- 
terial hère having been done under them, and the transaction seems 
to be now wholly immaterial to this controversy. 

A suggestion that the words are descriptive of quality of the article, 
rather than a désignation of its origin, does not seem to be well f ounded. 
That the use of thèse words, with other configurations of labels similar 
to the plaintiff's upon boxes similar to his, as is shown and admitted 
to hâve been done by the défendant, would lead ordinary purcliasers to 
think the article was of the same origin as the plaintiff's, is quite obvi- 
ous. There are différences which, if studied, might inform customers 
that the producers were not the same, but this is not sufflcient to pre- 
vent the deceit 
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HIBAM WALKEB & SONS v. HOCKSTAEDBR et al. 

(Circuit Court, N. D. Illinois, N. D. February 15, 1S98.) 

Tkadb-Mabss— Ikpringkmbnt — Whisky Bottlb Labels. 

A label on whisky bottles whicli In size, shape, and color is an évident imi- 
tation of the label on a well-known brand of whisky, and which dlffers from 
It merely in some détails of the inscriptions on the label, is a fraud, the use 
of whlch will be enjoined. 

Suit by Hiram Walker & Sons, a corporation, against the flrm of 
Hockstaeder & Levy, for an injunction. 

Banning & Banning, for complainant. 
Zack Hofheimer, for défendants. 

GEOSSCUP, District Judge (orally). This is a bill by the com- 
plainant, a corporation organized under the laws of the province of 
Ontario, Canada, to restrain the défendants, citizens of Illinois, from 
using the trade-marks, brands, and labels of the complainant's 
whisky, known as "Canadian Club Whisky." It is eonceded that the 
Canadian Club Whisky, manufactured by the complainant, has ac- 
quired a widespread réputation, and is favorably known to the 
trade. It is eonceded that the défendants themselves do not man- 
ufacture whisky, but only manufacture bottles and furnish labels, 
the bottles to be iilled with any character of whisky that the pur- 
chaser sees fit to put into them. The bottles of the complainant start 
at the top with a bronze band, upon which are the words "Canadian 
Club Whisky." This is immediately succeeded underneath with a 
neck band, upon which appear the figures "1890," and in red ink 
upon thèse figures the words "H. Walker & Sons." Around the 
face of the bottle the complainant attaches a white label, upon which, 
in script, prominently appear the words "Canadian Club Whisky. 
Distilled and Bottled by Iliram Walker & Sons, Limited. Walker- 
ville, Ontario, Canada." Near the center of this label is a crown, 
in green ink. Across the top of the bottle is a label or slip attached 
by the excise offlcers of the Canadian government, and bearing the 
genuine government stamp. The défendants attach a like capsule, 
precisely like it in color, but containing the words "Canadian Rye 
Whisky" instead of the words "Canadian Club Whisky," the letters 
in each case beinar about the same reddish color. Beneath this cap- 
sule the défendants enable their purchasers to attach a neck band, 
which in ail essential particulars is precisely like the complainant's 
band, except that the lettering is in black instead of red, and the 
words "H. S. Ramsay & Sons" instead of the complainant's name, 
and that the figures are in red instead of in dark blue. The de- 
fendants' label on the face of the body of the bottle is likewise upon 
a white pièce of paper, upon which is printed, in script, "Canadian 
Rye Whisky, Distilled and Bottled by H. S. Ramsay & Sons, London, 
Ontario, Canada." On the face of this label, near the center, is a 
green crown. The défendants hâve likewise printed on the face 
of this label the language used on the complainant's label, namely, 
"Matured in Cask in Warehouses, Which are Warmed During the 
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Cold Season, and Bottled by the Distillers in Bond, under Govern- 
ment Supervision, as Certifled by an Officiai Stamp over the Capsule 
of Every Bottle," except that the words "His Personal Supervision" 
are used by the défendants inetead of the words "Grovernment Su- 
pervision," as used by the complainant. The défendants likewise 
furnish a slip similar to the excise stamp, and its coloring is almost 
the same. This slip is, like the excise stamp, placed across the top 
of the bottle. 

It is perfectly apparent from an inspection of both thèse devices, 
as well as from the external appearance of the devices used by the 
défendants, that their purpose is to deceive the public. There is no 
use for the government stamp except to make the défendants' bottle 
look like the complainant's bottle. There is no use for the state- 
ment on the face of the label that the whisky in the bottle bas been 
matured in cask in warehouses which are warmed during the cold 
season, except to make the défendants' label look like the complain- 
ant's label. The whole arrangement, as well as the printing, is de- 
vised with a view of making the défendants' bottles eo nearly like 
the complainant's bottles that the ordinary purchaser will be ae- 
ceived. That the défendants resort to such fraudulent ways of get- 
ting an advantage of the complainant's advertising is the best évi- 
dence that could be brought to the attention of the court that it pays 
them to do so; and, if it pays them to do so, it must necessarily 
in the same way injure the complainant. It may be true that the 
purchasers of thèse liquors in large quantities, or that the individual 
purchaser at the bar, may not be easily deceived, although I think 
the casual purchaser would be deceived. It may not be true that 
the complainant loses many sales by reason of such deceit. But it 
can be plainly seen that if the défendants' goods were widespread 
upon the market, bearing such a similitude of label as to create 
the gênerai impression that they were the genuine Canadian Club 
Whisky, the complainant would, in the end, suffer. 

It seems to me that this case falls very clearly within the cases 
decided in this circuit, and an injunction may be issued, restraining 
the défendants from using the labels that are exhibited hère in the 
record, or any of their capsules, brands, or labels bearing similitude 
to the complainant's capsules, brands, or labels. You may follow, 
in that respect, Mr. Banning, the decree in the Pillsbury Case, K2 
Fed. 816. 
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STUART V. F. G. STEWAKT CO. et al. 

(Circuit Court, N. D. Illinois, N. D. March 14, 1898.) 

Tkade-Mark— Infringbmpnt— Stuabt's Dïspbfsia Tablbts, 

The manufacture and sale in good faitli by a mnn named Stewart of 
"Dr. Stewart's Dyapepsia Tablets" is not an infringement or unfair compé- 
tition In respect to "'Stuarfs Dyspepsia Tablets," where the former are put 
up In packagea disslpailar to those of the latter. 

This was a suit in equity by Frank A. Stuart against the F. G. 
^tewart Company and bthers to enjoin alleged unfàîr compétition 
in tradÇé The facts, as found by the master and sustained by the 
proof, are as follows: , 

: "That thecomplalnant. In the year 1891, began the manufacture and sale of a 
remedy for dyspepsia under the name and style of 'Stuart's Dyapepsia Tablets.' 
That sald complalnant bas contlnued in the manufacture and sale of said remedy 
from 1891 to the présent time, and has expended large sums In advertising said 
remedy ili the publie newspapers in nearly ail the states of the Union. That In 
the varions years durlng which said business has contlnued said complalnant bas 
expendedapproximately the fpUowlng amounts in sueh advertising: 1891, §2,000; 
1892, $5,000; 1893, $10,000; 1894, $15,000; 1895, $27,000; 1896, $30,000; and In 
1897, between $7,000 and $8,000 a month. That until about 1894 said com- 
plalnant's business vras confined to mail orders, but since that date It has been 
practically conSned to sales through wholesale drug dealers, and that sucb 
business bas rapidly Increased In volume, so that in the présent year it amounts 
to from $15,000 to $20,Q0O a month. That the complalnant' s said remedy is 
commonly put up in an oblong rectahgular box, about an Ineh and one half 
deep, t'rt'o inches wlde, aùd three inches long, of a ligbt blue color, sucb as is 
shown In Oomplalnant's Exhlbit No. 2, the end of sald box being plain; each 
of such boxes containingforty large tablets and twenty small tablets, the two 
slzes o£ tablets being différent in composition, and sald small tablets being also 
further inclosed in a separate envelope. AU of the sîdes of said box (but not 
the ends) are practically eovêred w^ith prlnted matter, ail in black type (as ap- 
pears from sald Bxhiblt 2), and the top bears, among other things, the words 
'Stuart's Dyspepsia Tablets,' and a fae slrpUe of the signature of the complaln- 
ant. Such remedy as so put up is sold at retail at fihy cents a box, but it 
is also put up In boxes of larger size, which sell for one dollar each. Said boxes 
are not sealed. That among the dealers in drugs the name 'Stuart's Dyspepsia 
Tablets' has been taken to refer to the complalnant P. A. Stuart's remedy. 
That the défendant F. G. Stewart has been in the business of manufacturing 
and selling proprietary remédies since about 1878, and has been connected suc- 
cessively with the Stewart Healing Powder Company, the Stewart Chemical 
Company, and the F. G. Stewart Company; the first two being located at St. 
Louis, Missouri, and the last in Chicago. Said two St. Louis companies manu- 
factured 'Stewart's Healing Powder,' 'Stewart's Stock Remedy,' and 'Stewart's 
Headache Cure,' but did not manufacture dyspepsia tablets. That the défend- 
ant F. G. Stewart has been engagea in the manufacture and sale of dyspepsia 
tablets under the name of 'Dr. Stewart's Dyspepsia Tablets' since the year 
1895. That bis tablets are pijt up in boxes about two and a half inches square, 
and about three-quarters of an incb in depth. That said boxes are of an indigo 
blue In color, and are covered with a sealed wrapper of glazed paper of the same 
color, as appears from the Complainant's Exhibit No. 3. On the top and bottom of 
said wrapper are broad circles in silver, inclosing printed matter, also in silver, 
and on the sldes of said wrapper there is also printed matter also in silver. 
Inside the broad circle on the top of the box are the words in large pi-int in 
silver, 'Dr. Stewart's Dyspepsia Tablets, ôOc' Defendant's box itself is less 
higlily glazed than the wrapper, but contains the same printing In the same 
color and form, and is of the same indigo blue color. Both box and wrapper are 
shown as Complainant's Exhibit No. 3." 
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Smith, Shedd, Underwood & Hall, for complainant. 
Lee, Lowry & Lee, for défendants. 

GEOSSCUP, District Judge (after stating the facts). It was set- 
tled by the suprême court in Chemical Co. v. Meyer, 139 U. S., 540, 
11 Sup. et. 625, that words which are merely descriptive of the 
character, quality, or composition of an article cannot be monop- 
olized as a trade-mark. It it évident that the words "Dyspepsia 
Tablets," as used on both the complainant's and défendants' boxes, 
are words of this character. It was also settled in that case that 
an ordina,ry surname cannot be appropriated as a trade-mark by 
any one person as against others of the same name, who are using 
it for a legitimate purpose. There is no question but the défend- 
ants are using their name for a legitimate purpose, viz. the sale of 
tablets said to be a remedy in cases of dyspepsia. Of course, if the 
défendants manifestly intended a fraud upon the complainant, and 
used their own name solely to carry eut such purpose, an injunction 
would, upon the authorities, lie; but it is not contended in the case 
under considération that the défendants did not, in good faith, enter 
upon the manufacture of thèse remédies. The fraud charged, if 
any, lies in the similarity of the défendants' advertlsing parapher- 
nalia to that of the complainants. There is nothing, therefore, in 
the défendants' use of the words, "Dr. Stewart's Dyspepsia Tab- 
lets," that entitles the complainant to an injunction. 

But thèse words are the only ones calculated to confuse the public 
through its sensé of hearing. Is the similarity of appearance so close as 
to confuse the public through itS sensé of sight? The only resemblance 
I can detect is in color ; but, though both the colors be blue, they are 
of such distinctive shades that no one would be deceived. I cannot 
conceive how any person, who has ever seen or had flxed upon his 
attention, the appearance of the complainant's packages, could be 
deceived into believing that the défendants' packages were the same. 
Possibly, if some one was sent to the druggist for "Stuart's Dyspepsia 
Tablets," and was told that they were put up in "blue packages," 
the druggist might impose upon him Dr. Stewart's packages. The 
confusion there would arise, not from similarity of appearance, but 
from similarity of sound in both the name and the described color; 
but, as already stated, the similarity Of name cannot, in a case llke this, 
avail, and I cannot think that so remote a contingency as a similarity, 
not of color, but of another's description of color, can be made the 
basis of a decree. I concur in the conclusions of the master, and a 
decree may be drawn overruling the exceptions, and dismissing the bill. 
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PBIFER V. BEOWN & CO. 

(Circuit Court, W. D. Pennsylvanla. February 17, 1898.) 

No. 3. 

Patents— Validitt — Infringbment — Mktai.ta7:!gtcal Fuknaces. 

The Peifer patent, No. 411,220, for an improvement in metallurgical fur- 
naces, Intended to prevent the part known as tbe "neck" from being eut 
away by boiling slag, by providing a séries of eold-air Inlet ports, wtiereby 
Jets of cold air are caused to impinge against ttie sides of tUe neck just 
below Its floor Une, held not anticipated, vaUd, and Infringed. 

This was a suit in equity by Christ Peifer against Brown & Co., a 
corporation, for alleged infringement of a patent. 

George L. McCIeary and James Negley Coolie, for complainant 
Bakewell & Bakewell, for défendant. 

ACHESON, Circuit Judge. This suit is based upon letters patent 
No. 411,226, dated September 17, 1889, for an improvement in metallur- 
gical fumaces, granted to the plaintiff. As stated in the spécification: 

"The object of the Invention Is to protect the walls of the heating chamber at 
the part known as the 'neck' from being eut away by the boiling slag which 
accumulâtes at this part. Ordinarily, the side walls at the bottom of the neck 
are eut out by the slag In two weeks' time, and frequently in less time; but 
by my Improvement the side walls at the point named wUl last just as long 
as the rest of the fumace, whlch Is about ten months." 

This desideratum the patentée accomplishes by this construction: 
In side walls built about the heatmg chamber he forms flues, leading 
to the stack and communicating by inlet ports with the atmosphère. 
The coId-air inlet ports range along the lower sides of the neck, just 
below its floor Une, so that the draft of the furnace will cause a séries 
of jets or streams of cold air to impinge against the side walls of the 
neck at the points where they are ordinarily eut away by the slag. 
Such cutting action is thus efEectually prevented. The claim of the 
patent is this: 

"A straight-draft metallurgical furnace, 10, having a heating chamber terml- 
nating In a neck, 11, and a stack over the neck, the air spaces, 13, in the side 
walls of the neck extending above and below its floor Une, provided beiow the 
floor Une with the séries of cold-alr inlet ports, 2, opening through the outer side 
walls, and flues Connecting the upper ends of the air spaces with the interior 
of the fumace, whereby the draft will cause jeta of cold air to be drawn through 
the ports, 2, and impinged against the sides of the neck Just below its floor Une, 
substantially as set forth." 

Mr. Elis, the plaintiff's expert, thus describea the evil which the 
plaintiff succeeded in obvîating: 

"At the point where the downward Inclination of tbe flue or neck stops, and 
takes a vertical direction, It forms a box-like réceptacle, wherein the Uquid 
molten slag or scoria collects as It escapes from the reverberatovy chamber. 
This réceptacle Is usually provided with a stoppered tap-hole, through which 
the aecumulating molten dross or slag is drawn off at récurrent intervais to 
prevent its choklng the flue, and then flows so as not to interfère with tbe 
draft of the furnace. The heat concentrating at the lowest portion of the neck 
Is Intense, and keeps the aecumulating slag In a high state of violent ebuUition, 
which action on the brick work Is very severe, and soon wears the same away, 
necessltating fréquent stoppages and expensive repairs." 
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John Pedder, the defendant's former gênerai manager, and a man of 
large practieal expérience in thèse matters, thus testifles : 

"The improvement of this patent over the old way Is for the purpose of pre- 
venting what is termed 'slag' from cutting through the wall. Slag will eut 
through almost any material that is built in the shape of briclî. It becomes 
very hot, and cuts, and finally eats through, the wall. Thèse necks were very 
expensive. We hâve had to talie thèse necks out very frequently. It was a 
source of annoyance to the managers. We would frequently put men out at 
night and on Sundays to keep thèse necks up. Outside of our regular briek- 
layers It took additional bricklayers to keep them up. Mr. Peifer came along, 
and he had an idea that if he admltted cold air around thèse necks, that they 
"would last a great deal longer. He flnally put one into the works, and tried it, 
and it proved a grand success. * • * In the first place, there v?as nothing 
but a square waU built up for the purpose of letting the smoke pass out of the 
stack. He then went to work and built an outer wall around the neck, admit- 
ting air, so that it would strike the neck at that part where it is eut out by the 
boiling slag." 

This testimony as to the evil to be remedied, and the eflQcacy of the 
plaintifE's invention, is not contradicted. At the time the plaintiff 
made this invention, he was in the employ of the défendant as a brick- 
layer in furnace building. In November or December, 1888, he put 
bis improvement into one of the defendant's fnrnaces to test it, and the 
resuit was so satisfactory that the défendant put the improvement in 
ail its heating fumaces as fast as they needed repairs. 

In pursuance of the stipulation of counsel, the court, in the considéra- 
tion of the case, restricts itself to the three défenses of anticipation, 
lack of invention, and noninfringement. 

To sustain the défense of anticipation, the défendant mainly relies 
on three patents, namely, letters patent of October 30, 1866, to Daniel 
and Joseph Hall, for improvements in puddling fumaces; letters pat- 
ent of June 11, 1872, to Charles W. and Frederick Siemens, for im- 
proTements in glass furnaces; and letters patent of November 20, 1888, 
to John Heatley, for improvements in furnace stacks. I hâve at- 
tentively examined thèse patents, and am not able to discover anything 
therein anticipatory of the plaintiff's invention, or at ail suggestive 
thereof. None of thèse patentées dealt with the problem which the 
plaintiff set himself to solve. Their constructions were différent from 
that of the plaintiff, and the results they aimed at and attained were 
also différent from his. The plaintiff did not simply make provision 
for keeping the walls of a furnace cool by the circulation of air, but he 
devised means to overcome a spécifie evil, — to prevent molten slag from 
wearing away its inclosing brick. 

The plaintiff's construction, it seems to me, is not only new and use- 
ful, but évinces genuine invention. Certainly, the remedy which he 
conceived and applied to overcome a serions defect was not an obvious 
one. The hurtful effect of the accumulated boiling slag had been long 
experienced. Yet no one had devised relief until the plaintiff made 
his invention. It was a simple remedy, indeed, but none the less 
valuable and praiseworthy for that reason. The grant of a patent 
means something, and ought to stand for a good deal. Hère, so far as 
I can perceive, the presumption of patentability arising from the 
grant itself bas not been rebntted by any évidence. 

The évidence, I think, suflQciently makes out a prima facie case of 
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infringement. True, the invention at the flrst was applied to the de- 
fendant's furnàces with the plaintifl's consent, and therefore the 
original use by the défendant was not wrongful. But, under the 
proofs, it is certain that the furnàces to which the improvement was 
applied by the plaintiff were wom out long before this suit was 
brought. The-life of such a fumace, it would seem, does not exceed 
one year. The plaintiff left the defendant's employ in 1890. Now, 
the évidence warrants the conclusion that, continuously since, the de- 
fendant has used the invention in its fumaces as they were erected f rom 
time to time. The défendant has offered no évidence to overthrow the 
fair inference of unlicensed use arising from the plaintiff's proofs. Up- 
on this branch of the case, the full proof was in the defendant's own 
hands. I feel quite justified, then, upon the plaintiff's prima facie 
proofs, in overruling the défense of noninfringement. Bennet v. 
Powler, 8 Wall. 445, 448; Spring v. Machine. Co., 9 Fed. 505. 
Let a decree be drawn in favor of the plaintiff. 



MAST, FOOS & co. T. STOVER MFG. OO. 
(Circuit Court, N. D. Illinois, N. D. January 81, 1897.) 

L Patents— Pbbliminabt Injonction— Pbior Adjudication. 

On motion for preliminary injuncUon, a prior adjudication upon the yalMIty 
of the patent la conclusive unless there Is à new défense supported by évidence 
80 cogent as to convlnce the court that, If introduced In the former case, k 
would hâve changed the resuit. Electric Mfg. Co. v. Edison Electric Llght 
Co., 10 0. C. A. 106, 61 Fed. 834, 18 U. S. App. 641, followed. 

B. Samb— Anticipation— WiNDMiLL. 

ïhe Martin patent, No. 350,281, for an Improvement in wlndmills, conslst- 
Ing of the substitution for extemal drivlng gear of Internai gear whleh Is a 
combination of Internai toothed wheels wlth the pinion, pitman, or pump of a 
windmill, was not antlcipated by the Perklns mill, which had Internai gear 
slmllar to that In mowlng machines. 

Suit by Mast, Foos & Co. against the Stover Manufacturing Com- 
pany to restrain the aUeged infringement of letters patent No. 433)- 
531, iSsued August 5, 1890, to S. W. Martin, for a windmill. 

Lysander Hill and H. A. Toulmin, for complainant 
Ofiîeld, Towle & Linthicum, for défendant. 

GROSSCUP, District Judge. Motion for injunction to restrain in- 
fringement of letters patent No. 433,531, relating to a new and nse- 
ful improvement in windmills. The patent was before the United 
States circuit court of appeals for the Eighth circuit, where its validity 
was upheld, and a device almost precisely like that of the défendant 
in this case was held to be an infringement. Mast, Foos & Co. v. 
Dempster Mill Mfg. Co., 82 Fed. 327. The majority of the court 
held that the invention consista in the combination of an internai 
toothed spur gear with any suitable pinion, wind shaft, wrist pin, 
pitman, and pump rod of a windmill. Within the ruling in that 
case relating to the scope of the patent, the device of the défendant 
in the case under considération îs clearly an infringement. 

The only question left is whether this court shall follow the judg- 
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ment of the circuit court of appeals both with respect to tlie validity 
of the patent and its scope. The rule laid down by the circuit court 
of appeals for the Seventh circuit (Electric Mfg. Co. v. Edison Elec- 
tric Light Ce, 18 U. S. App. 641, 10 C. C. A. 106, and 61 Fed. 834) 
is as foUows: 

"That where the Talldity of a patent bas been sustained by prior adjudication, 
upon final hearing, and after bona fide and strenuous contest, the matter of its 
validltj- upon a motion for a preliminary injunction Is no longer at large, ail 
défenses, except that of infringement, being reserved to the final hearing, sub- 
ject, however, to the single exception that, where a new défense is interposed, 
the évidence to support it must be so cogent and persuasive as to impress the 
court with the conviction that, if It had been presented and considered hi the 
former case, it would probably hâve avalled to a contrary conclusion." 

Under this rule, the preliminary injunction should unquestionably 
go, unless the new évidence is so cogent and persuasive as to impress 
the court with the conviction that, if it had been presented and con- 
sidered in the former case, the décision there would hâve been other 
than it was. 

In the case before the court of appeals for the Eighth circuit it 
was clearly shown that windmills having the précise combination of 
the complainant's patent, except that the driving gear was externaJ 
instead of internai, had been long in prior use. The single advance 
said to hâve been made in the art by the Martin patent was the sub- 
stitution of the internai for the external gear. In this lies the gist 
of his invention, if any invention there be. It was also shown in 
that cause that internai gear wheels had been long in previous use 
to drive analogous machines, such as machines for mowing, for saw- 
ing wood, and for other purposes. But the court held that the 
adaptation or transference from thèse other uses evinced sufflcient in- 
ventiveness to make it patentable. There was in that case an at- 
tempt to prove a prior use of the internai gear in windmills, but 
such fact was not established to the satisfaction of the court. In 
the case before that court, therefore, Martin was shown to hâve been 
the flrst man to use an internai gear to drive windmills. 

Without questioning the soundness of the court's judgment upon 
the question of whether patentable invention was shown, I can on 
this motion only inquire whether, in ail probability, that judgment 
would hâve been changed had crédible new évidence — such as is be- 
fore me — ^been before the court of appeals. That évidence goes on 
two points: (1) That the internai gear feature of the Martin pat- 
ent was anticipated in previous patents; (2) that it was anticipated 
by prier use. 

I hâve looked carefully through ail previous patents brought speci- 
flcally to my attention as not having been in the case in the Eighth 
circuit, and am convinced that the internai gear shown in each of 
them had no function relating to the driving of the shaft or the cré- 
ation of reciprocal action. The function of the internai gear appli- 
ance, in nearly ail thèse cases, was merely to keep the wheel in the 
wind. I do not feel that the présence of this information in the 
mind pf the court of appeals would hâve changed its judgment re- 
specting the validity of the patent. 

The device principally relied upon to show prior use is that of the 
Perkins mill, manufactured at Mishawaka, Ind. It is not disputçd 
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that this mill, in fact, antedates the Martin device; the inquiry simply 
is whether it, in the sensé of the patent law, anticipâtes the Martiu 
device. The Martin device is described by the inventer as follows: 

"ïhe invention consists, essentially, of an improved back-gear organization, 
involving an external toothed pinion and an internai tootlied spur gear, the 
pinion being mounted on the wheel shaft, and the gear having formed on or 
conneeted with tlie wrlst pin to which the operating pitnian is attached, whereby 
the speed of the main shaft as appiied to the wrist pin and pitman is reduced, 
and whereby, also, ail the pounding and lost motion is prevented as the pitman 
connection passes over the center, and changes from a pushing to a pulllng 
action. This object is accompllshed by the fact that a plurality of the pinion 
teeth are always engaged with the internai spur gear, resulting in giving a 
perfectly unlform and smooth and nolseless reciprocating motion to the actuating 
rod, tliereby prolonglng the life of the machine by saving it from constant jar- 
ring, and preventing wear and tear. 

"In the accompanying drawing, formlng a part of this spécification, and on 
which lilie référence letters {ndicate con'esponding parts, the figure représenta 
a side élévation of my improved organization, with some of the parts in sec 
tion, showing the same appiied to any approved type of windmill structure. 

"The letter A désignâtes a cast frame or structure carried by the upper part 
of the turntable of the windmill, of which B refers to one of the bearing blocks, 
and to an arm to which itfpivoted the pitman, D. This pitman is triangular, 
and of the type on the market in wlndmills manuf aetured by my assignées of 
this Invention. To one extremity of this pitman is attached a pitman bar, B, 
the other end of which bar is fltted upon a wrlst pin, F, carried by the internai 
gear, G. This gear may be of any approved tj^e, so long as it is provided with 
internai teeth. In the présent case it is constructed with a disk. H, having a 
hub, I, and a rim, J. It Is mounted upon a stud or shaft, K, carried by the 
bearing block, B. 



"(No Model.) 
"No. 433,531. 



S. W. Martin. 
"Windmill. 



Patsnted Aug. 5, 1890. 
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"On the main shaft, L, is placed an external toothed pinlon, M. It wiU be 
observed from the drawing that the pinion is within the circumference, J, and 
is intermeshed with the teeth of said rim. It will also be noticed that a plu- 
rality (three In the présent instance) of the teeth of the piuion are engaged 
with the teeth of the gear rim. This is due to the fact that the rim ench-cles the 
pinion. Thns, It wlll be seen that, when the main shaft is rotated with its pin- 
ion, the Internai gear wheel, G, will also be rotated, though at a reduced speed; 
and, as several of the teeth of the pinion are always engaged with the teeth of 
the rim, no lost motion will occur, as the wrist passes the center, and the stralns 
are engaged from a pull to a push upon the pitman bar, E. The actuating rod, 
O, connecta with the pitman, D, in any approved manner, at P, and extends 
down from the tower to any applianee to be operated; say, a pump. The free- 
dom of the organization from lost motion and sudden jerks as the wrist pin 
passes over the center renders the opération of the pump smooth and regular. 
This increases the effectiveness of the pump, and prevents undue wear and tear." 

The claims are as follows: 

(1) "The comblnatlon with a windmfll drlvlng shaft and a pinion thereon, of 
an internai toothed spur wheel, mounted adjacent to the sald shaft, and mesh- 
Ing with said pinion, a pitman connected with the spur wheel, and actuating rod 
connected with the pitman." 

(2) "The combination with a wind-driving shaft and a pinion mounted thereon, 
of an internai toothed spur wheel, mounted adjacent to said shaft, and mesh- 
Ing with said pinion, a pitman bar connected to the spur wheel, a pivoted pitman 
connected to said bar, and an actuating rod connected to said pitman." 

(3) "The comblnatlon with the upper part of the windmill tiu-ntable, the main 
shaft mounted thereon, and a pitman pivoted thereto, and actuating rod carried 
by the pitman, and a pinion mounted on sald shaft, or stud 'adjacent to the 
main shaft, an Internai spur; gear mounted on said shaft or stud, and having 
a wrist pin, and a pitman bar connected to the wrist pui, and said pitman." 

The large-toothed wheel, to which motion is imparted hy the small 
wheel Connecting with the fan, carries with it the pitman bar, E, thus, 
by the backward and forward motion imparted, communicating action 
to the pump. It is apparent that, at the moments when the wrist 
pin, F, passes directly over and under the axis, K, the pitman action 
changes from a pushing to a pulling, or from a pulling to a pushing, 
action, thereby immediately changing the direction of the strain upon 
the axis of the wheel. Were the wheel an external gear, intermesh- 
ing with the pinion, M, this change of strain would hâve alternately 
the tendencies to tighten and then widen the interlacings of the cogs. 
This, I infer, is what the court of anpeals referred to, in the following 
sentence, respecting the external wheel windmill: 

"As the cogs on the spur wheel and pinion and the other parts of the ma- 
chinery wore away, tlie spur wheel and the pinion drew apart; and as the pit- 
man connection passed over the center, and the motion changed from a pulling 
to a pushing one, or vice versa, a pounding and raeking of the maehinery arose, 
which shortened its life, and sometimes stripped the cogs from the pinion." 

Martin's internai cog wheel obviated this trouble, inséparable to the 
combination of wheel and pitman, by the fact, as stated in his patent : 

"A plurality of pinion teeth are always engaged with the internai spur gear, 
resulting in giving a perfectly uniform and smooth and noiseless reciproeating 
motion to the actuating rod." 

Whether the mechanical results pointed out in the patent, and ap- 
proved by the opinion of the court of appeals are, in fact, justiûed, 
85F.-50 
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is no part of my inqùiry. I must accept'the judgment of that court 
as to that fact. 

In the Perkins mill thé fan is attached to, and turns, the large 
wheel, into the internai cogs of which the cogs of the small wheel 
attached to the end of a wrist shaft, on the other end of which is a 
larger cog wheel, which, bv external gear, meshes with a small wheel 
on the top end of a vertical shaft. It will be ohserved that the motion 
imparted is necessarily constant, and that the strain on the axis of 
the several wheels is at ail times uniform. There is no period in 
the révolution of the Wheel when the strain on the axis of either 
wheel changes directions, and no moment of lost motion. The ab- 
sence of the pitman bar attached towards the outer rim of the wheel, 
as in the Martin device, éliminâtes ail changes arising from pushing 
to pulling action, and vice versa. There is in the Perkins device, 
therefore, whether it is mn by external or internai gear, no danger 
of pounding or lost motion. In the case of either gear the motion 
would be constant and hoiseless. The Perkins device is, in this re- 
spect, similar to the internai gears used in mowing and harvesting 
machines, spoken of by the court of appeals. It is in no sensé, either 
technically or substantially, a combination of internai tocfthed wheels 
with the pinion, pitman, or pump of a windmill, and therefore could 
no more hâve suggested either the purpose or the resuit of the Martin 
device. I am not convinced that the présence of the Perkins device 
in the case before the circuit court of appeals would hâve changed 
its judgment. On the contrary, I feel sure that that court, holding 
to its other postulâtes, would hâve classed the Perkins device with 
the others referred to, as being no such suificient anticipation of the 
thought embodied in, the Martin invention as to invalidate its patent- 
ability. ïhe motion for an injunction must therefore be sustained. 



WESTINGHOTJSE AIR-BRAKE CO. V. CHICAGO BRAKE & MANU- 
FACTURING 00. et al. 

(Circuit Court, N. D. niinols. March 7, 1898.) 

1. Patents— AssiaNMENT—FuTUKE 'mproyements. 

The Park patents, Nos. 554,086, 543,102, 555,877, and 573,790, for improve- 
ments in air brakes for railway trains, are improvements on his patent No. 
393,784, so as to be included in an assigmnent made by hlm of tbe latter 
patent and any future "improvements" tbereon to be made by him. 

2. SaME— ASSIGNMENTS CI' FCTURB INVENTIONS— PoBLIC POLICV. 

A cpntract assigning a patent, and ail future improvements thereon to be 
made by the patentée, is not against public poUcy, thùugh it binds the in- 
venter to assign, for a considération already paid, inventions made many 
years thereafter. Littlefleld v. Perry, 21 Wall. 226, and Manufacturing Oo. 
V. Gill, 32 Fed. 697, followed. 

S, Samb. 

A contra et to assign a patent, and ail future improvements thereon, will be 
«nforced as to patents for such improvements, as against assignées thereof 
wbo take with knowiedge of the contract or with notice sufficient to put 
them on Inquiry, 
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4. Samb— SpEciFrc Performance. 

A decree for spécifie performance of a contract to asslgn a patent and ail 
futxire improyements thereon may be so condltioned as to require eomplain- 
ant himself to do full justice by reimbursing défendant for ail bis outlays 
In perfecting such improvements and procuring patents therefor, and also by 
paying bim a reasonable per diem, measured by wbat bis services would bave 
eommanded in otber flelds, such as expert and mecbanlcal witness, etc. 

Millard & Abbey (L. L. Bond, of counsel), for complainant. 
Samuel E, Hibben (Robert H. Parkinson, of counsel), for défendants. 

GROSSCUP, District Judge. The bill in this case is to compel the 
défendant H. S. Park and Ms assignées to specifically perform his writ- 
ten contract to convey to the complainant his interest in letters patent 
Nos. 554,086, 543,102, 555,877, and 573,790, issued by the United 
States, either to Park or to his assignées. The agreement relied upon by 
the complainant is evidenced by two written papers, one being an as- 
signmeut, both of which were executed by Park in connection with the 
sale by him to the complainant of 13 patents relating to railway brakes; 
and also of four applications already prepared, and of three applica- 
tions in process of préparation, ail relating to the same subject-matter. 
The mémorandum of agreement, executed on the 18th day of October, 
1889, recites that Park would sell, and "by instruments assign, ail said 
patents to said company, as also ail pending applications, and said ap- 
plications in process of préparation, and the inventions therein sever- 
ally described, or intended so to be, and also ail improvements hereto- 
fore or hereafter made by hira relating in any way to railway brake 
mechanisms or opérations." The other paper, the assignment proper, 
executed on the 19th day of the same month, after reciting the patents 
and applications sold, proceeds: 

"As also in and to any improvements thereon made by me, or whîeh I may 
hereafter make thereon, the same to be held and enjoyed by the said Westing- 
house Air-Brake Company for its own use and beboof, and for the use and be- 
hoof of its légal représentatives, to the full end of the term for which said let- 
ters patent are granted." 

The considération received by Park was $35,000 in cash and some 
advantages in other matters. 

In the vlew I hâve taken, it is unnecessary to détermine the scope of 
the first-mentioned agreement, or the extent to which it is validly 
operative. I base my conclusions upon the contract liability of Park 
as embodied in the latter paper, or the assignment proper. 

The flrst inquiry is, do the inventions, for which a compulsory assign- 
ment is asked, rightfully fall within the meaning of the parties to the 
contract under the désignation of improvements upon the inventions 
theretofore conveyed? This is, to some extent, a question of law, but 
more largely a question of fact. 

It is unnecessary to enter in détail into the history of the develop- 
ment of op&rative air brakes, and their successful application to the use- 
ful purposes to which they are now put. George Westinghouse, Jr., 
has, by the common consent of mankind, as well as by the judgment of 
the courts, been awarded the first place in the promotion of this useful 
purpose. .Westinghouse v. Air-Brake Co., 59 Fed. 596; Westinghouse 
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Aîr-Brake Co. v. New York Air-Brake Oo., 11 C. G. A. 528, 63 Fed. 
Ô62. Perhaps the best évidence that he holds such place rigiitfiilly is 
to be found in the fact that his devices, with their incidental improve- 
ments, are the only ones in successful opération everywhere. 

The earliest practical air brake — ^protected by patent granted to 
Westinghouse in 1869 — consisted of a pump operated from the engine, 
which compressed air into a réservoir under the engine. From this 
réservoir a train pipe extended backward, under the cars, tapped by a 
branch pipe under each car, communicating with the forward end of a 
cylinder containing a piston whose action set or unset the brakes. Be- 
tween the train pipe and the réservoir under the engine was a cock or 
valve, readily manipulated by the engineer, which, when the brakes 
were to be set, was opened by the engineer. This action gave port to 
the compressed air in the réservoir, which, foUowing back through the 
pipe, reached in turn the branch pipe, and through them the heads of 
the piston, pushing them backward, and thus forcing the brake shoes 
against the wheels. When the engineer wished to release the shoes, 
he so shifted the valve as to, at once, shut off the flow of compressed 
air, and to open the port leading from the main pipe to the atmosphère. 
The pressure on the pistons being thus removed, the pistons were forced 
back by means of springs, thereby unsetting the brakes. This inven- 
tion, though containing the germ of the présent operative air brakes, 
was, in fact, very imperfect. It was soon improved upon by what was 
known as the automatic brake, patented by Westinghouse in 1873. In 
this device a réservoir was placed under each car, and connected with 
the main pipe and the brak;e cylinder by what was known as a triple 
valve. The différence between this device and its predecessor is thus 
described by Judge Townsend (Westinghouse v. Air-Brake Co., 59 Fed. 
583): 

"In the former the compressed air was stored In the main réservoir until re- 
•quired for the application of brakes; in the latter the main and auxiliary réser- 
voirs and train pipe were aJways charged with compressed air at working pres- 
sure, to prevent the application of the brakes. When the engineer wished to ap- 
ply the automatic brake, he shifted the engineer's valve so as to eut off the 
flow of air from the main réservoir, and open a port from the train pipe to the 
open air. The effect of this was to reduce the air pressure in the train pipe, 
and cause a back pressure from each auxiliary réservoir through the triple valve, 
which shifted it so as to close the port from the branch pipe to the train pipe, 
and to stop the flow of air from the auxiliary réservoir; to close the port lead- 
ing from the brake cylinder to the open air; and to open the port leading from 
the auxiliary réservoir, and connect it with the port leading from the brake 
cylinder. Thereupon the compressed air in the auxiliary réservoir flowed into 
the brake cylinder and applied the brakes. It will thus be seen that, while 
the former System was operated by pressure from the main réservoir, the latter 
was operated by withdrawal of pressure." 

It will thus be seen that in the earlier device the engineer set the 
brakes by turning on the air from the réservoir under the engine; in 
the second device, the brakes were set either by the engineer, or by any 
occasion that shut ofif the air from the main réservoir. In the earlier 
device, the breaking of the train pipe, either by severance of the train 
or by accident to the hose itself, freed the cars thus eut loose from any 
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pressure from the compressed air; in the latter device, such a breakage 
instantly subjected them to the pressure of the air from the auxiliary 
réservoirs that instantly set the brakes. Many accidents were thus, 
by the second device, made preventable, and the whole train much more 
certainly subordinated to the dominion of the air-brake System. 

But even thèse improved devices fell short of perfect success. 
Especially was this true in their application to long trains, where a 
considérable lapse of time necessarily accompanied the transmission 
of the force from the first to the last car. This imperfection led, in 
1888, to Westinghouse patent No. 376,837, wherein was introduced, 
for the first time, appliances that, in the language of Judge Town- 
send, furnished the following requirements: 

"(1) The régulation of the force to be applied to the brake shoes, 80 as to 
secure ail necessary gradations, from the mère slackening of speed to the 
service stop, and from the service stop to the emergency stop; (2) the automatie 
opération of the brakes In case of accident; (3) the practically simultaneous op- 
ération of the brakes on each car, bo that, in long trains of freight cars, shocka 
might be avoided; (4) the control of ail thèse opérations by the englneer; (5) cer- 
talnty of opération under ail conditions. • • * The quick-action élément only Is 
called into action for emergency stops. This emergency action is secured in the 
patent then under considération by means of a separate supplemental piston and 
valve in a supplemental valve chamber below the main slide valve of the triple- 
valve device. This chamlser connects the train pipe with the brake cylinder, com- 
munication between them being regulated by the supplemental valve, opening 
outvvardly or downwards, and a check valve, opening inwardly or upwards. 
Thèse valves are held upon their seats, under ordlnary conditions, by a spring 
bearing upon their stems. In the bushing which forms the valve face of the 
main slide valve are four ports governed by said sllde valves. One of thèse 
ports leads to the brake cylinder, two lead to the supplemental valve chamber 
on the upper or inner side of the supplemental piston, and one leads to an ex- 
haust port. When an emergency stop Is to be made, the engineer throws his 
englneer's valve wlde open, thereby causing a sudden and material réduction 
of pressure. The excess of auxiliary réservoir pressure then forces the main 
piston stem against the said other stem, overcoming the tension of its spring, 
drives the main piston to the extrême limit of its stroke, and thereby uncovers 
the ports leading from the auxiliary réservoir to the supplemental valve cham- 
ber. This pressure drives the supplemental piston outwardly or downwards, 
against the stem of the supplemental valve, and forces It from its seat. There- 
upon the prépondérance of train pipe pressure in the brake pipe opens the check 
valve, and the air from the train pipe rushes directly from the brake pipe to 
the brake cylinder. The resuit of this opération is twofold. It hastens the ap- 
plication of the brakes on the car on which it is operated, and, by venting the 
train pipe, it hastens a similar réduction of pressure, and conséquent similar 
opérations in the next successf ul triple-valve device on the ncxt car. The release 
of the brakes is accomplished by the admission of air from the main réservoir." 

It will thus be seen that the quick action in settlng the brakes 
is obtained by the introduction of additional pressure from the aux- 
iliary réservoir under each car. 

Patent 393,784, conveyed by Park to the complainant, had the 
same gênerai function, namely, the re-enforcement of pressure upon 
the brakes in case of emergency; but it difEered from the device as 
embodied in patent No. 376,837, in obtaining this additional pressure 
directly from the train pipe instead of from the auxiliary réservoir. 
In each case the valve mechanism, introducing the additional près- 
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sure, was encased separately from the ordinary triple valve, but, in 
each case, the force applied was in conjunction with the triple-valve 
mechanism. Patent 543,102 typifles the idea embodied in Park's 
later patents,— the ones that are the subject-matter of this suit. 
Instead of having a separate or auxiliary valve mechanism, through 
which air pressure from the train pipe is communicated to the brake 
cylinder, the whole ia so constituted that a single-valve mechanism' 
performs the necessary function in both service and emergency stops. 
The mechanisms of the earlier patents are in this later patent Consol- 
idated. Is the change wrought an improvement only; or is it a de- 
parture along lines essentially independent? 

The controlling purpose of both the Westinghouse patent and Park 
assigned patents was the better régulation of service stops, as aiso, 
in case of emergency, to obtain a mechanism whereby the ordinary air 
pressure could be re-enforced. Westinghouse, it is true, obtained the 
additionaJ pressure from the auxiliary réservoirs ; Park, from the train 
pipe. But the purpose of each device was the same. The several func- 
tions of the valve mechanisms were the same, except that they in- 
troduced the pressure into the brake cylinder from différent sources. 
The later Park inventions — -the ones involved in this suit — ^had the 
same purpose, and the valve mechanisms performed the same func- 
tions. In thèse, as in the earlier, the air introduced was drawn di- 
rectly from the same source of supply. They occupy — thèse Park 
inventions, early and late— precisely the same field, both in pur- 
pose and in the functions of the mechanism employed. They differ 
only in mechanical structure. Even in mechanical structure, thèse 
earlier and later Park inventions are very similar. The later are the 
natural and progressive outgrowth of the earlier. The mechanical 
thought embodied in the earlier unquestionably gave birth to the con- 
ception involved in the later. They are, in every feature, in the direct 
and natural line of mechanical ascent. 

But, were they much more dissimilar, such fact would not change 
my conclusion. Identity of purpose and function of the two mech- 
anisms contrôla the question whether the one stands in the relation 
of an improvement to the other. Dissimilarity of the mechanical 
means employed to reach the purpose, or perform such function, only 
measures the merit and character of the improvement. Park may, 
in his later invention, in the narrow sensé of particular arrangement 
and adjustment of valves, hâve started out on new lines; but, in 
the broader idea that dominâtes thèse air-brake devices, he re- 
mained, in 1895, precisely where he was in 1888. In the later pat- 
ents he only perfects, in mechanical détails, the fundamental con- 
ception upon which his former invention was built. The two groups 
of inventions, in my judgment, stand indisputably, in the relation of 
consécutive mechanical growth, — in the relation of an imperfect ma- 
chine, somewhat perfected. In every view of the meaning to be given 
to the word "improvements" as used in the assignment, I can find noth- 
ing that fairly excludes thèse later inventions. 

Concluding, thus, that the assignment of the inventions involved in 
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this suit is within the contraçt obligation of Part, aa evidenced by 
the written paper of October 19, 1889, tbe inquiry recurs, is such 
«ontract obligation rightly enforceable in equity? The original in- 
vention, and those I Liave just found to be improvements thereon, are 
separated from eacb other by an interval of seven years. During 
that interval no relation of employer and employé existed between 
the parties. Park retained in the original arrangement no right to 
royalties. Indeed, he retained no connection with either the patents 
or the parties that would yield him any future recompense. The 
considération for which he had pàrted with ail his interest in the 
inventions, as also the improvements thereon, was already fully 
paid. It is not shown that the later inventions— those now sought 
to be recovered — ^had yet béen conceived. Hère, then, is a contraçt 
upon the part of Park, thenceforth a stranger to the patents and 
the parties, requiring him to convey, without further recompense, 
any improvements he may thereafter conceive upon the devices al- 
ready conveyed. It is easy to see that his incentive to proceed in 
that line of thought and mechanical developnient would, in the be- 
lief of the enforceability of such contraçt, be greatly lessened, if 
not entirély lost. Is a contraçt, with such conséquences up'oB the 
inventive activities, so clearly against public policy that the courts 
Will refuse to give it enforcement? 

The leading case touching this question is Littlefleld v. Perry, 21 
Wall. 226. In that case Littlefield, the patentée of a coal burner, 
on the 5th of April, 1853, granted to Treadwell & Perry ail his 
right, title, and interest, for certain restricted territoiy, to the in- 
ventions, improvements, and patents, or any improvements thereon, 
that might be secured to him by letters patent dàted 1851, or by an 
application then pending in the patent office of the United States 
for a patent, upon a certain improvement on the invention so aa 
aforesaid patented by hita. The pending application referred to in 
this grant was subsequently withdrawn, and a new application sub- 
stituted, which resulted in a patent, January 20, 1854. The question 
of fact was whether the invention embodied in the patent of Jan- 
uary 20, 1854, was or was not, withtn the meaning of the parties 
to the grant, an improvement upon the patent of 1851 and the pend- 
ing application referred to in the grant. The court held that it was 
such an improvement, and, in stating the law applicable thereto, 
said: 

"The assigmnent In this case, by Its express terms, covers ail Improvements In 
the original patent or the Invention described In the application of 1852. It 
carried with it the légal tltle to the exlstlng patent. If one had been issued upon 
the application, that, too, would hâve been Inured to the benefit of the assignée, 
because In that case tt would hâve been the assignment of a perfected invention. 
Without considerlng whether the Invention upon which the patent of 1854 issued 
was not. In fact, the same to ail intents and purposes as that of 1852, it is suf- 
fldent for the purposes of this case that it was an Improvement upon it, or per- 
haps, more properly, that Invention perfected. An assignment of an imperfect 
Invention, with ail Improvements upon it that the inventor may maike, is 
équivalent In equity to an assignment of the perfected results. The assignment 
in this case belng such a one, the assignées became in equity the ownera of the 
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patent granted npon the perfected Invention; that Is to say, of the patent of 
1854. Llttlefleld took the légal tltle in trust for them, and should convey. 
Courts of equlty, Ifl proper cases, consider that as done which should be done. 
If there exists an obligation to convey at once, such courts do oftentimes proceed 
as if it had actually been made. * * *" 

The case discloses a transaction in which the patentée in ail prob- 
ability had already in mind, when the assignment was executed, 
the devices subsequently patented; and in that respect, as in some 
others, is différent from the case under considération. But the lan- 
guage employed by the court seems as applicable to the one case 
as to the other. fhe décision is, in no sensé, rested upon the fact 
that the inventer had, at the time of the grant, already conceived 
the future ofiEspring. That distinction was earnestly pressed upon 
me by counsel for the défendants, but I do net see that it found its 
way into the written reasoning of the court. 

Manufacturing Co. v. Gill, 32 Fed. 697, decided by Mr. Justice 
Bradiey at circuit, who at the time of Littleâeld v. Perry, supra, was 
already a member of the suprême court, throws light upon that dé- 
cision, as well as upon the abstract question in hand. The case was 
one for infringement of letters patent issued to Aspinwall, Decem- 
ber 14, 1880, and was defended, among other things, upon the ground 
that the défendants were part owners of the invention sued upon. 
It seems that, in 1869, Aspinwall obtained letters patent for a po- 
tato planter, which, on the 15th Jànuary, 1870, he assigned to 11 per- 
sons, the interests of 8 of whom came by mesne conveyances to the 
défendant Gill. The assignment of January 15, 1870, embraced the 
words, "together with ail improvements I may hereafter make," 
and it was found as a fact by Mr. Justice Bradiey that the letters 
patent in suit were but improvements upon the former one. It will 
be noted that an interval of 10 years separated the assignment of 
the ûrst patent and the issue of the one found to be an improve- 
ment thereon,^ — ^an interval so extended as to forbid the belief that 
the invention embodied in the later patent was, at the time of the 
assignment, already in the mind of the patentée. In this respect 
the case is an advance upon Llttlefleld v. Perry. Disposing of the 
question thus raised, Mr. Justice Bradiey says (32 Fed. 700): 

"That such assignments of future Improvements upon a machine, in connec- 
tion with the assignment of a patent for such machine, are valid, is settled, I 
thinlî, by the case of Llttlefleld v. Perry, 21 Wall. 226. A naked assignment or 
agreement to assign, in gross, a man's future labors as an author or inventer,— 
in other words, a mortgage on a man's brain, to bind ail its future products, — 
does not address Itself favorably to our considération. It is something like en- 
gagements of an expectant heir, binding the property which he may afterwards 
inherit, which are always looked upon with disfavor by the law. But where a 
man purchases a particular machine secured by a patent, and open to an in- 
deflnite Une of improvements, it is often of great conséquence to him that he 
should hâve the benefit of any future improvements that may be made to it. 
Without that, the whole value of the thing may be taken away from him the 
next day. A better machine might be made by the inventor, and sold to an- 
other party, which would make the machine acquired by the first purchaser en- 
tirely useless. Thèse things happen every day. And hence it bas become the 
practlce, in many cases, to stipulate for ail future improvements that may be 
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made by the same Inventor upon any particular machine which he induces a 
party to purchase from him, sometimes by way of license to use such Improve- 
ments, and sometimes by way of purchase and ownership thereof ." 

It must hâve been urged in the argument of Aspinwall v. Gill, 
as it was in the case under considération, that there was no équi- 
table considération auxiliary to the naked contract obligation, such 
as the relation of employer and employé, the receipt of royalties, the 
use of facilities furnished by the parties asking for the transfer, 
and the like, to support the claim for the spécifie performance asked ; 
for Mr. Justice Bradley proceeds: 

"Where the inventor is connected in business wlth the party making such 
stipulations, or is interested in the profits arising from the business in which the 
invention is used, the arrangement seems to be altogether unobjectionable. 
But such a connection or Interest does not seem to be necessary to the validity 
of such bargains. If based upon a valuable considération, they are sustalned as 
collatéral or Incldental stipulations connected with the conveyances of a prin- 
cipal su'bjeet." 

The doctrine of thèse two cases is followed in McFarland v. Man- 
ufacturing Co., 53 N. J. Eq. 649, 33 Atl. 962, in which the court says: 

"Where the owner of a patent assigns it to another, together with ail future 
Improvements which he may make on such a patent, the équitable tltle to any 
Improvements thereafter made by the assigner vests in the assignée as soon as 
the Improvement is in esse, capable of being identified." 

This raie thus broadly enunciated by Chief Justice Waite in Lit- 
tlefield V. Perry, 21 Wall. 226, and by Mr. Justice Bradley in Man- 
ufacturing Co. v. Gill, 32 Fed. 697, is followed by other cases more 
or less in point; among them, Hulse v. Machine Co., 13 C. C. A. 
180, 65 Fed. 864; Machine Co. v. Morse, 103 Mass. 73; Kegistering 
Co. V. Sampson, L. R. 19 Eq. 462. In the latter case the master of 
roUs, Sir George Jessel, meets the question with the following com- 
mon-sense observations: 

"New, nothing is better known than this: that when persons bave turned thelr 
attention to a particular class of inventions they are likely to go on and Invent, 
and likely to continuously improve the nature of thelr invention, and continu- 
ously to discover new modes of attainlng the end desired. Persons, therefore, 
who buy patents of inventors are in the habit of protecting themselves from 
the utter destruction of the value of the thing purchased by bargaining wlth the 
seller that he shall not use any new invention of his for producing that product 
in which they are about to deal at a cheaper rate, because, if he were allowed to 
do so, hè might, the day after he has sold his patent, produce something which, 
without being technicaUy an infringement, and without being technically an im- 
provement, would accomplish the desired object in some other way, and utterly 
destroy the value of that which they had purchased. They, therefore, not 
unreasonably, and not unusually, make it a part of thelr bargain that whatever 
the man discovers of the same kind, in the shape of machinery or apparatus, 
which will produce the product in which they are about to deal, shaJl belong 
to them. They say, 'We cannot buy on any other terms, because otherwise we 
are exposed to the instantaneous, or almost instantaneous, compétition of the 
inventor with the benefit of his préviens expérience.' That, as I said before, 
is not imusual, nor is it an unreasonable bargain." 

I need not say that I concur with Mr. Justice Bradley in the gên- 
erai statement that "a naked assignment or agreement to assign, 
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in gross, a ïnan's future ïabors as author or inveiitor,— in' other 
words, a mortgage upon .^ mân's brain,— does not address itself fa- 
vorably to our considération." The contravention of public policy 
involved in such an agreement needs no support in the argument 
tbat in such instances the public is deprived of the industrial and 
literarj gains of the person mortgaged. A policy permissive of such 
enslavèment goes further, and oflends ail sensé of the dighlty of ruan- 
hood and of the value of individual liberty. Were the case under 
considération an instance of a mortgage^ in gross, of one's future Ïa- 
bors as an inventor, I would deny, vs^ithout hésitation, the remedy hère 
invoked. 

But the case under considération présents no agreement to assign in 
gross Park's future Ïabors as an inventor. In retum for a large sum of 
money, he soid to the complainant, not only thé inventions then com- 
plétée and in process of completion, but ail the future improvements 
thereon calculated to make the necessarily imperfect déviées more near- 
ly perfect. It is often of great conséquence that one who secures a 
mechanism open to an indeânite Une of improvement should hâve the 
benefit of any future improvements that may be made. "Without that," 
says Mr. Justice Bradley, "the whole value of the thing may be taken 
away from him the next day, and a better machine might be made by 
the inventor, and sold to another party, which would make the 
machine acquired by the first purchaser entirely useless. Thèse 
things happen every day." "An assignment of an imperfect inven- 
tion," says Chief Justice Waite, "with ail the improvements upon it 
that the inventor may make, is équivalent in equity to an assign- 
ment of the perfected results." The obligation resting upon Park by 
virtue of his contract relates only to the perfection of what he has 
already sold and has beèn already paid for. A decree for the com- 
plainant wiU require him to do only what he has contracted to do 
touching this valve mechanism. In every other fleld of invention 
the full opportunities of his genius are still open to him. 

It is true that the incentive to perfect the inventions may, under 
the restrictions of this contract, be lost or lessened, and that the 
public may thus be deprived of the full fertility of his brain in that 
particular direction. But considérations of public policy must not 
be determined by any narrow view. What may seem, as the resuit 
of any particular case, to be a loss to the public, may, upon a 
broader considération, reasonably be laid aside in the greater losses 
that would foUow a contrary policy. 

No one will deny that inventive genius has given to mankiud most 
of its présent material civilization. Nearly every convenience of 
modem life is the outgrowth, more or less directly, of some fertile 
inventive intellect. The magnificent flower of civilization, every- 
where surrounding us, bas opened from germs that were fructified 
from the braihs of our inventors. The world owes much of its pos- 
sessions to their activity. No persons more clearly recognized this, 
or more clearly foresaw the justice and the policy of liberally protect- 
ing the fruits of the inventive mind, than the framerS of our constitu- 
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tion, and, successively, tlie framers of the laws relating to patents 
ever since. Thèse enactments hâve given to this character of in- 
tangible property its best title and its most enduring right to exist. 
Thej hâve dignifled and secured it equally with ail other rights of 
property, They hâve made it possible that a full mind might make 
a full purse. 

But property thus created by the mind, and secured by law, even 
more than tangible property, dépends for its value upon flnding a 
ready market. Inventors are, proverbially, indiffèrent financiers 
and builders up of enterprises. The faculty that can penetrate 
through the mazes of a mechanical or chemical problem to a prac- 
tical resuit seldom résides in the same brain with the faculty that can 
apply such resuit to the environment of ordinary life. The inventer 
and the successful manager are rarely the same man. The ârst usu- 
ally brings his prox)erty to the market, where the latter may be found. 

But the property thus brought is unlike that usually ofEered. It is 
v?holly intangible; more than that, in the absence of artiflcial protec- 
tion, it immediately becomes the common possession of mankind. The 
right of monopoly alone protects it; the right of monopoly is the only 
thing of value the inventor can transf er. 

But men will not pay much for a right that may to-morrow be the 
common possession of their competitors; nor will they, for the same 
reason, pay much for an invention that may to-morrow be outclassed 
by another from the same brain. Purchasers of rights under patents 
realize more keenly than others that one invention is, in ail probability, 
only the father to a train of others, and that the ofEspring will soon dis- 
place its predecessor. A full monopoly, therefore, is not obtained un- 
less the outgrowth, as well as the original root, of the conception is se- 
cured. On this basis alone will capital deal upon any libéral scale 
for the inventor's property. It is along thèse Unes of commerce, 
inevitably regulating true value, that the inventor's real chances for 
compensation must be found. The public policy that recognizes this, 
and does not attempt, out of momentary or spécial considérations, to 
fly in its face, is the only policy truly advantageous to the inventive 



The clause introduced in the assignment under considération is 
only in furtherance of such security against the possibilities of the 
future. The failure of the court, as between the parties now before 
it, might lend momentarily a larger incentive to Park's inventive- 
ness; but it would, at the same time, if it became the settled doc- 
trine of the courts, destroy, to an extent beyond easy appréciation, 
the exchangeable value of every patent hereafter otîered to the mar- 
ket. It would, in my judgment, be one of those mistaken policies 
which, seeking to alleviate a particular hardship, visits, in the end, an 
inflnitely wider and graver injury than the one avoided. The natural 
course of commerce, in this as in other fields, will avenge itself upon 
every artiflcial policy, however well intended, that is calculated to im- 
pair or break down confidence and value. I cannot help but think 
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that, in its broader conception, pubïic policy requires that Park should 
be held to the spirit of his contract. 

The effect of thèse views, were the patent still in the hands of 
Park, would be to require an assignment from him to the complain- 
ant. I am of the opinion that this is not changed by reason of the 
fact that third parties now appear as owners of the patents under as- 
signment from Park. Under the law, ail subséquent inventions of 
Park, coming within the fleld of improvements upon the inventions 
already transferred, became, by virtue of the stipulation of the as- 
signment, the property of the eomplainant. I am forced to the con- 
viction by the testimony in this case that Park's assignées had sufi3- 
cient notice of the relation of Park to the eomplainant, involving the 
stipulation in the assignment under considération, to put them on 
inquiry, and cannot be regarded, therefore, as innocent purchasers 
without notice; but, were not this the case, I would hold, upon the 
authority of Littlefield v. Perry, supra, that the registration of the 
assignments in the patent office at Washington was constructive 
notice to the world. Of course, in view of either of thèse conclusions, 
Park's assignées stand in his shoes. 

There is nothing in the correspondence or conduct between the 
eomplainant and the défendant Park which, in my judgment, ought 
to estop the eomplainant from its right of spécifie performance; but 
I conceive that the court may condition this form of remedy upon the 
complainant's doing full justice, under ail circumstances, to the de- 
fendant. Such full justice, I think, requires that the eomplainant 
should reimburse Park ail his outlays in the matter of perfecting 
thèse later inventions and procuring letters patent thereon ; also that 
Park should be paid a reasonable per diem, measured by what his 
service would hâve commanded in. other fields for which he was flt- 
ted, such as expert witness, mechanical witness, etc., for the full 
time actually devoted by him to what might be called the mechan- 
ical habiliment of the idea involved in the inventions, as well as in 
the préparation and procuring of letters patent. A decree ordering 
spécifie performance, but thus conditioned, may be entored in fa- 
vor of the eomplainant against ail the défendants. 
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GENTHNER v. WILEY. 

WILBY V. GENTHNER. 

(District Court, D. Massachusetts. February 14, 1898.) 

Nos. 628 and 712. 

Admibaltt Phacticb— Cboss Libels— Stipulation fob Damages. 

A libel was flled to recover for injuries to a barge from defects In the con- 
signee's docli. The consignée iiled a cross libel against the barge owner 
to recover expenses incurred in pumping out the barge, and placing her in 
the docli, in order that her cargo could be discharged, and that she herself 
should cease to obstruct the docls. Beld, that the cross libel was one "arising 
out of the same cause of action" with the original libel, within admiralty rule 
53, requiring the respondent in the cross libel to give a stipulation for damages 
in such case. 

Thèse were cross libels for damages resulting from injuries to a 
barge at a dock; the flrst being flled by Philip J. Genthner against 
William Otis Wiley, and the second by Wiley against Genthner. 

Edward S. Dodge, for William Otis Wiley. 
Carrer & Blodgett, for Philip J. Genthner. 

LOWELL, District Judge. The ûrst libel was filed by Genthner, the 
owner of the barge Esopus, to recover for injuries to the barge, caused 
by the alleged defective condition of the dock of Wiley, the consignée 
of the cargo. The second libel was flled by Wiley against Genthner 
to recover the expense incurred by Wiley in pumping out the Esopus, 
and in placing her in the dock so that her cargo could be discharger", 
and she herself should cease to obstruct the dock. The injuries to 
the barge for which Genthner sought to recover in the flrst libel, and 
which prevented the barge from lying properly in the dock, were al- 
leged in the second libel to hâve been caused by the fault of Genth- 
ner's agents. Wiley prays in his libel that proceedings in the flrst 
libel be stayed until the stipulation required by rule 53 shall hâve been 
flled therein. Genthner contends that the libel of Wiley is not a cross 
libel within the meaning of that rule. The rule requires the respond- 
ent in a cross libel to give a stipulation for damages where the cross 
libel has been "flled upon any counterclaim arising out of the same 
cause of action for which the original libel was flled." The words 
"same cause of action" are, it must be admitted, somewhat ambigu- 
ous, and, if construed narrowly, might exclude Wiley's libel. I think 
tliat they should be construed broadly, and as équivalent to "same 
transaction, dispute, or subject-matter." Vianello v. Crédit Lvon- 
nais, 15 Ped. 637. See, also, The Giles Loring, 48 Fed. 463; The 
Ciampa Emilia, 39 Fed. 126. The two libels bef ore me were certainly 
flled upon claims arising out of the same subject-matter, to wit, cer- 
tain injuries recdved by the barge. The injuries caused damage 
to both Genthner and Wiley, and whichever of the two was at fault 
should pay for the damage. Thèse libels were brought to flx the 
blâme. In Eeflning Co. v. Funch, 66 Fed. 842, Judge Butler said 
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that in the Eastem district of Pennsylvania raie 53 was not under- 
tjtood to apply to cases where the original libel was in personam, 
but the circuit court of appeals, in its opinion in the same case, ig- 
nored this practice, although it would hâve been applicable to the 
case before them. Reflning Co. v. Funch, 73 Fed. 844. In Steam- 
ship Co, T. Hagar, 78 Fed. 642, Judge Butler himself says that "the 
ïanguage of the rule applies to ail cases of cross libel," and this plain 
language I dô not f eel at liberty to disregard. Order to issue stay- 
Ing proceedings in No. 628 until stipulation shall be filed in 712, pur- 
suant to rule 53. 



THE MAEION S. HARKIS. 

SKINNER V. WINSMORB et al. 

(Circuit Court of Appeals, Thlrd Circuit February 16, 1898.) 

No. 17. 

1, Sale of a Vbssbl — Patmbnt op Pubchasb Monbt and Dblivery. 

The sale, by a shipwright, oî a vessel being repalred In bis yards^ Is com- 
plète on the payment of the purohase money and the dellvery of possession 
as far as it can be done, the vessel remaining In said yards, and the repairs 
conttQued in the name of the purchaser; no bill of sale or written instru- 
ment being necessary to transfer title to a vessel. 

2. Maritimb Libns— Materials— Conthact for Lien. 

^here supplies for the equipment of a vessel are sold to the owner, who 
Is known to be flnancially irresponsible, and are forwarded and delivered to 
the vessel at a port in another state under an express contract for a lien, 
the sellers are entitled to a lien. 
8. Samb— Business for Which Vbbsbl is Intbndbd— Maritime Ijien. 

A contract for supplies for a completed ship intended to engage in naviga- 
tion and commerce, though at the tlme not prepared to enter upon a voyage, 
and entitled to the rights and privilèges of a vessel of the United States, is. 
In its nature, maritime, where the object and effect is to enable her to 
pursue her business upon the seas; and for supplies so furnished the seller 
is entitled to a lien on the vessel. 

Appeâl from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Thomas Evans, for appellant. 
Curtis Tilton, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
KIOKj District Judge. 

KIRKPATRiOK, District Judge. This matter is brought before 
the court upon an appeal from a decree of the district court of the 
United States for the Eastern district of Pennsylvania dismissing the 
exceptions of the appellant to the report of a commissioner. It ap- 
pears from the record that the bark Manon S. Harris was at one time 
a Norwegian vesseJ, known as the Linda. In 1893 she was abandoned 
at sea. In Januafy, 1894, after having been towed into the port of 
Wilmington, N. C, she was, by authority of the owners and under- 
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writers, eold at public auctîon to Samuel W. Skinner, a shipwrigM of 
tbat city. The sMp's papers were then retumed to Norway, and she 
was without registry of any kind until after the passage of an act 
of congress approved January 16, 1895, which authorized and dirèctod 
the commissioner of navigation to cause the f oreign-built vessel Linda 
of Wilmington, N. C, to be registered as a vessel of the United States, 
when the deputy coUector of customs, at Wilmington, on March 11, 
1895, issued a certiflcate of enroUment reciting that Samuel W. Skinner 
had swom that he was the sole owner of the vessel called the Marion 
S. Harris, formerly known as the Linda, and on the 16th March, 1895, 
issued a certiflcate of registry reciting that Philip B. Gardner, of Phila- 
delphia, in the state of Pennsylvania, and William N. Harris, of Wil- 
mington, in the state of North Carolina, were the only owners of the 
Marion S. Harris of Wilmington. Notwithstanding thèse récitals, it 
appears from the record that neither Harris nor Skinner had at this 
time any real ownership in the vessel Marion S. Harris. Under an 
agreement entered into between Gardner and Harris dated 30th No- 
vember, 1894, Gardner was to convey to Harris one thirty-second inter- 
est in the vessel in considération of his services to be rendered in ob- 
taining for her an American registry, but it was expressly stipulated 
that the interest was to be nominal, that no earnings were to be given 
to Harris, nor was any liability of ownership to be borne by him. 
Neither was Skinner at that time the owner of the vessel, because in 
October, 1894, he had sold her to Gardner, as appears by the entries on 
his books and the receipts which he gave for the purchase price. So 
far as was possible, he made delivery of the vessel to Gardner, and 
Gardner, with Skinner*» fuU knowledge, exercised ail the rights of 
possession and ownership, employing and paying workmen in repairing 
and refltting the vessel, and purchasing sails and other necessaries. 
True, the bark remained in Skinner's shipyard, where the repairs were 
being made, but such repairs as were done by Skinner were chargea 
to Gardner, the buyer, as to any other owner; the entries on Skinner's 
books showing that payments were made by him "by order of Captain 
Gardner." In our opinion, the sale was complète on the payment of 
the purchase money and the delivery of possession. "A bill of sale 
was not necessary to transfer the title of the vessel. After it was sold 
and delivered, the property was changed, and no written instrument 
was needed to give efifect to the title." The Amélie, 6 Wall. 18-30. 
Gardner, the sole owner of the vessel, was a résident of the city of 
Philadelphia, in the state of Pennsylvania, . which therefore became 
and was the home port of the vessel. The É. A. Barnard, 2 Fed. 712 ; 
The G. F. Brown, 34 Fed. 399; The Thomas Fletcher, 24 Fed. 377. 
That Gardner was a résident of Philadelphia was well known to the 
material men, the libelants in this case, as was also the fact of his 
Personal irresponsibility. The supplies which were necessary to the 
proper equipment of the vessel were purchased by Gardner in Phila- 
delphia, and forwarded and delivered to the vessel at Wilmington, N. 
C, by the several parties who furnished them. For matériels supplied 
under thèse circumstances, the material man is entitled to a lien. The 
Lulu, 10 Wall. 192-204. In this case the libelants are protected by 
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an express agreement on the part of the owner that they should hâve 
a lien on the vessel for the supplies sold. In the case of The Kalorama, 
10 Wall. 213, it is held that the owner can order repairs and supplies 
on the crédit of the vessel; the learned judge who spoke for the court 
adding that "the case is free from difaculty if the owners are présent, 
and the advances are made at their request, and under an agreement, 
express or implied, that the same are made on the crédit of the vessel." 
It was insisted that the Marion S. Harris was not in any légal sensé a 
ship; that, not being enrolled or possessed of a register, she could not 
lawf uUy engage in commerce, and was not, therefore, subject to a mari- 
time lien. It may be true that at the time when the libelants fur- 
nished the supplies for which they daim their lien the Marion S. 
Harris was not prepared to enter upon a voyage, and was entitled 
to the rights and privilèges of a vessel of the United States, but she 
was nevertheless a completed ship, intended to engage in navigation 
and commerce. It makes no différence whether the ship is unflt for 
sea, or even on the ways, at the time the contract is made; if the ob- 
ject and effect of it be to enable her to pursue her business upon the 
sea, it is in its nature maritime. The Hiram R. Dixon, 33 Fed. 297. 
Can it be qnestioned that the sails of Mair, or the ship chandlery sup- 
plies of Winsmore, or the galley fumiture of Flick were ail contracted 
for and fumished for the sole purpose of preparing the bark to engage 
in commerce upon the sea? The vessel was actually chartered when 
thèse materials were furnished, and performed the chartered voyage. 
Without them she would hâve been unable to do so. That the Marion 
S. Harris was without register, or enrollment, or liCense, or national 
character has no materiality. The maritime nature of the contracta 
will not be changed on that account. The Progresse, 46 Fed. 293. 
The true test whether a vessel is subject to the admiralty lien is the 
business for which she is adapted or susceptible of being used. The 
General Cass, Fed. Cas. No. 5,307. We concur in the view expressed 
by the learned judge below, that the claim of George Harris Son & Co. 
cannot properly be distinguished from those of the libelants Mair, 
Winsmore, and Flick, and that there is nothing in the case developed 
on the record which would estop them from enforcing the same. The 
mortgage of the appellant Skinner bears date the 12th day of March, 
1895. In our opinion, there is a total want of proof sufflcient to sus- 
tain a lien antécédent to the mortgage, based upon an alleged contract 
and rétention of possession. The decree of the district court will 
be in ail things afQrmed. 
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JBNNS V. LANDES et al. 

(Circuit Court, D. Washington, N. D, March 2, 1898.) 

FEDERAI. Jdrisdiction— Alienaoe op Parties. 

tlnder the Canadian stàtute declaring that a marriied woman "shall withln 
Canada be deemed to be a subject of the state of which her husband Is for 
the tlme being a subject," a woman who marries a British subject domiciled 
ta Canada, and llves there wlth Mm, becomes an ajien, as respects the United 
States, so as to enable her to sue ta a fédéral court. 

This was a suit in equity by Lutie Jenns against Henry Landes, 
CJhristian Landes, the First National Bank of Port Townsend, and the 
Landes Estate Company. The cause was heard upon demun-er to the 
second amended complaint. 

W. F. Hayes and Charles E. Shepard, for complaînant. 
A. R. Cdeman and Eichard Saxe Jones, for défendants. 

HANFOED, District Judge. In this case demurrers hâve been sus- 
tained to the original and first amended complaints on the ground of 
failure to show tMt the complainant, Lutie Jenns, was at the time of the 
commencement of the suit an alien, 84 Fed. 73, A second amended 
complaint has been filed, in which, to supply the defect in former plead- 
ings, it is alleged, among other things: That the complainant is 23 
years of âge. That she was bom in the state of Washington, and lived 
with her father until the year 1896, when she permanently removed 
from the state of Washington, and forsook and abandoned her al- 
legiance to the United States, and was lawfully married to a subject 
of the queen of Great Britain and Ireland, domiciled in the city of 
Victoria, and who was then, and is now, a citizen of the province of 
British Columbia. That afterwards, with her husband, she removed 
to the city of Vancouver, B. C, where she has since resided with her 
husband. That her permanent domicile ig in said city. That by sec- 
tion 91 of the act of the impérial parliament of Great Britain and Ire- 
land, known as the "British North America Act of 1867" (30 Vict. c. 3), 
providing for the union and fédération of the states and provinces now 
composing the dominion of Canada, provision is made for the natural- 
ization of aliens as foUows: "It is hereby declared that (notwithstand- 
ing anything in this act) the exclusive législative authority of the 
parliament of Canada extends to ail matters coming within the classes 
of subjects next hereinafter enumerated, that is to say, • • * class 
No. 25 naturalization and aliens." That said act of parliament has 
ever since remained in fuU force, and, by virtue of the authority thereby 
conferred upon the parliament of the dominion of Canada, it was en- 
acted by said parliament in the year 1886, by section 22, c. 113, in vol- 
ume 2 of the offlcially published statutes oi Canada of 1886, that "a 
married woman shall within Canada be deemed to be a subject of the 
state of which her husband is for the time being a subject," which a<.;t 
has, since the date thereof, been, and now is, in force as a part of the 
law of Canada and of Great Britain ; and by virtue of said acts, and by 
reason of her change of domicile and marriage, complainant daims to 
be a subject of the queen of Great Britain and Ireland, and a citizen 
85 F.— 51 
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of the province of British Columbia. The case bas been again argued 
upon a demurrer to tbis secoiid aoieridèd bill. ■ 

In accor(|aiice witb my opinion beretofqregiven;tjft,tbis case, I 
hold the bili of complaint as now amended to be sufficient to show 
that thç copiplainant, bas become an aliën, àn'd tiiât yhé'is éiititled 
tç n^âin^aiii ibis suit in tliis, court. Tbe only serions question arising 
upontlm demurrer to the second amended complaint is as to tbe con- 
strùclion and effect of the Canadiân statute of 1886. The words of 
the act appear to be qualifled and limited, and it is Contended tbat it 
does Txoi: confer naturalization upon women married to Canadians, 
éxçept temporarily, while tbey remaip Witbin Canada. Conceding tbis 
point, stiil the complainant is now, and at the timé of commencing 
this suit was, naturalized in Canada, and permanently domiciled tbere. 
If, by removing from Canada, her status as to bér citizenship sbould be 
cbanged, still the jurisdiction bf tbis court would not be devested. 
Where the jurisdiction of a United States circuit court dépends upon 
tbe citizenship or alienage of tbe parties, the jurisdictional facts must 
exist ât tbe time when the jurisdiction is flrat invoked, and, after 
jurisdiction bas attached, it does not become devested by subséquent 
changes of résidence or altération Of tbe status of tbe parties as citizens 
or aliéna. 1 Fost. Fed. Prac. p. 41. Demurrer overruled. 



MORBISON V. NOKTH AMERICAN TRANSPORTATION & TRADING CîO. 

' (Circuit Court, D. Washington, N. D. February 7, 1898.) 

Removal of Causes— Joindbr dp Assigned Causes of Action. 

A suit was brought in a state court on a. cause of action for breach of 
contract between plaintifC and défendant; also on seven otlier causes of 
action for damages for the breaking of other contracts with thlrd parties, 
which causes of action were àssigned to plaintifC. Défendant removed the 
cause to a fédéral court. Beld, that défendant could not thereaf ter question 
the jurisdiction of a fédéral court as to the àssigned causes of action, on 
the ground that it would not hâve had Jurisdiction if no assignment had 
been made. 

Tbis was an action founded on breaches of contract, and was 
brought by Donald Morrison against the North American Transporta- 
tion & Trading Company, a corporation of the state of Illinois, 

Upton, Arthur & Wbeeler, for plaintiff. 
Fred Bausman, for défendant. 

HANFORD, District Judge. The complaint allèges a cause of 
action for damages for the breaking of a contract made and entered 
into by and between the plaintiff and the défendant, also seven other 
causes of action for damages for the breaking of seven other contracts 
made and entered into by and between the défendant and other per- 
sons, and allèges the assignment of the seven causes, of action to the 
plaintiff. The défendant, after having removed the case to tMs 
court from tbe state court in which it was commenced, questions the 
right of the plaintiff to prosecute tbe case in this court as to the 
seven àssigned causes of action, on two grounds, viz. they are not as- 
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signable, and this court bas no jurisdiction to take cognizance thereof, 
for the reason that i.t does not appear that there would hâve been 
any ground for fédéral jurisdiction if no assignment had been made. 

As to the flrst cause of action, there is a controversy between citi- 
zens of différent states, and on that ground this court has jurisdiction, 
and the case is remoyable. It is not the intention of the law to work 
an injustice to a plaintiff by authorizing a défendant to remove a 
cause into a United States circuit court, and by that proceeding de- 
prive the plaintiff of the right which the law gives him of joining in 
one action several causes of action. The right of removal is for the 
purpose of having an adjudication upon the merits, and is not given 
. for the mère purpose of defeating a right of action, without a trial on 
the merits. 

The Code of this state authorizes an assignée to sue in his owh 
name upon any judgment, specialty, bock account, or other chose in 
action for the payment of money, when the assignment has been made 
in writing by a person apthorized to make the same. 2 Bail. Codes 
& St. Wash. § 4835. A chose in action is a right of proceeding in a 
court of law to procure the payment of a sum of money, or to recover 
pecuniary damages for the infliction of a wrong or the nonperform- 
ance of a contract. 1 Rap. & L. Law Dict. 206, 207. Each of the 
causes of action in this complaint subséquent to the flrst is, according 
to the légal définition of the phrase, a chose in action for the pay- 
ment of money, and may be assigned, and a suit thereon maintained 
in the name of the assignée by virtue of the laws of this state. 



HUNTER V. CONRAD et àl. 

(Circuit Court, D. Rhode Island. March 12, 18Ô8.) 

Rbmovai. of Causes — Diveesb Citizbnship— Sbpaeablb Controvehsibs. 

IJnaer the act of August 13, 1888, § 2, whenever a controversy is wholly 
between citlzens of différent states, one of several défendants, being actually 
interested therein, a nonresldent, and a citizen of another state, may remove 
It to a fédéral court, Irrespective of whether the suit involves separable con- 
troversies or only one. 

This was a suit by James C. Hunter against Mabel B. Conrad and 
others. The case was heard on a motion to remand to the state court. 

Nathan. W. Littlefleld, for complainant 

Francis Colwell and Walter H. Barney, for respgndents. 

BiROWN, District Judge. The citizenship and résidence of the 
parties are as follows: The complainant is of New York; the re- 
spondent Mrs. Conrad, of Montana; the respondents Wood and 
Anthony, of Ehode Island. The suit was brought in the state court 
of Ehode ' Island. The removal was upon the sole pétition of Mrs. 
Conrad; the Ehode Island respondents neither joining in the pétition, 
nor objeçting to the removal. The complainant moves to remand. 
As there are not on opposite sides of the controversy, citizens of the 
same state, the controversy is "wtolly between citizens of différent 
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States." But a single controversy is involved. Can a single and in- 
séparable cpntroversy of this character be removed by one of the de- 
fendants, a nônresident citizen of another state? The right to remove 
is claimed under the foUowing language, which appears in tbe act of 
August 13, 1888 (1 Supp. Rev. St. p. 61^: 

"And when In any suit mentioned In this section there stiall be a controversy 
which is whoUy between Citizens of différent states, and which can be fuUy de- 
termined as between them, then either one or more of the défendants actually 
Interested in such controversy may remove said suit," etc. 

It cannot be denied that the literal terms of the statute cover this 
case. It is contended, however, that this language applies only to 
those cases in which there exist two or more controversies. The ques- 
tions therefore arise whether the mère fact that a case involves two or 
more controversies in itself affords any substantial or reasonable 
grounds for granting to one of several défendants a right of removal 
to a fédéral court, and, if not, whether congress intended to provide 
in one section two différent and inconsistent methods of dealing with 
the same subject-matter ; requiring in one clause the joinder of ail 
thè défendants in order to remove a controversy whoUy between citi- 
zens of différent states, and in the next clause allowing one of several 
défendants to remove a controversy of the same kind. In Insurance 
Co. V. Champlin, 21 Fed. 85, it is said: 

"It would be a gross anomaly to construe a statpte in such a way as to mean 
that a controversy which, when joined wlth another controversy not removable 
at ail, would be sufflcient to remove both at the instance of a single défendant, 
yet should not itself be removable in the same manner when standing alone. 
Such a construction would make the removability of a suit and the manner of 
removlng it under the second clause dépend, not on the character of the re- 
movable controversy, but upon its belng joined with a controversy not in itself 
removable at ail. It is not crédible that any such anomaly should hâve been 
Intended, and none such should be created by construction." 

This case was followed by Judge Lacombe in Garner v. Bank, 66 
Fed. 369, and in Trust Co. v. Mackay, 70 Fed. 801. In the former case 
Judge Lacombe refers to the fact that there are many décisions of the 
suprême court that seem to imply that the clause applies only to cases 
involving more than one controversy, and says that in thèse cases, 
however, there were citizens of the same state on each side of the con- 
troversy. An expression of the suprême court in such a case to the 
effect that there is no jurisdiction because there is no separable contro- 
versy is of no value, even as a dictum, upon the question now before 
us. It is merely saying that there is no controversy in the case 
whoUy between citizens of différent states. There are upon each 
side of thèse cases citizens of the same state. If a distinct controversy 
not involving thèse parties exist in the case, or if tbe parties can be 
arranged according to their substantial interests, so that ail on one 
side are citizens of différent states from those on the other side, then 
the requirements of the statute are met; otherwise the court has no 
jurisdiction, because, even after rearrangement according to interest, 
or séparation of the controversies, the original difficulty still exists. 
But thèse expressions of the suprême court do not warrant us in hold- 
ing that a controversy which may be removed, caiTying with it the 
impeding burden of an otherwise irremovable controversy, cannot be 
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removed when unburdened with this impediment. Tlie controversy 
before us présents originally the same arrangement of parties that is 
a reason for removal when it bas been effected after rearrangement of 
parties and séparation of controversies. The fact that a case contains 
two controversies is of no value as itself f umishing substantial grounds 
for fédéral jurisdiction. The séparation of controversies is merely 
a sifting process, or a process of analysis, whereby is proven the ex- 
istence, in a conglomeration of controversies, of one controversy which 
is v^holly between citizens of différent states, and therefore of fédéral 
cognizance. If this quality in a portion of a case sufltices ta remove 
the whole case, a fortiori when the case is ail of this quality it should 
be removable. To say that a case is removable by one of several de- 
fendants if it contain two separable controversies, first, one wholly 
between citizens of différent states, and, second, one between citizens 
of the same state, but that the case is not removable if it contain the 
flrst alone, but not the second, is to make the right to resort to a 
fédéral court dépend upon the existence of a controversy not involving 
fédéral considérations, and to adopt a construction which attributes to 
the législature a most absurd intention. But, it is argued, this right 
cannot exist under the third clause, because it is denied under the 
second, which requires ail défendants to join. If this is not so, — if, 
under the preceding clause, a single défendant may remove, — then 
there seems to be no imperative reason for holding that the third clause 
relates solely to separable controversies, and this défendant has the 
right of removal under either clause. Under the preceding clause 
the removal may be "by the défendant or défendants, being non-resi- 
dents." Does this require ail the défendants to join? In Black's Dill. 
Eèm. Causes, p. 114, § 77, it is said: "In the absence of an explicit 
ruling by the suprême court, this point must remain in doubt." This 
point, however, was directly involved in the case of Mitchell v. Smale, 
140 ir. S. 407, 11 Sup. et. 819, 840, in which, under the flrst clause of 
section 2, wherein is used the language, "by the défendant or défend- 
ants therein," a single défendant was permitted to remove a case 
without the joinder of bis co-defendants. In that case citizens of 
Illinois were on each side. It was removed by a nonresident citizen of 
another state, — one of three défendants. After considering whether 
the issues were such that, through séparation, a controversy wholly 
between citizens of différent states might be found as a basis for re- 
moval, the court says : 

"But, be this as It may, we think the additional ground of removal stated in 
the amended pétition was suffieient to authorize the removal to be made. * * » 
This ground of removal presented a case arising under the laws of the Unitea 
States." 

The right of removal was thus based upon clause 1, and the language 
"the défendant or défendants therein" did not prevent one défendant 
from removing the cause. Kailroad Co. v. Townsend, 62 Fed. 161. If 
the phrase "the défendant or défendants," when used in the fiist 
clause, permits a removal by a single défendant, the same reason exists 
for a like construction of clause 2. Moreover, there is an additional rea- 
son in the added words, "being non-residents." The right to remove 
is given to nonresident citizens of another state. Martin v. Snyder, 
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148 U. S. 663, 13 Sup. Ct. 706. A résident or citizen of the state has 
no right of removal. If he join in a pétition, he cannot assert thereby 
his own right, nor can he confer on another a right. At best, he 
would merely waive objection to being depiived of a right to remain 
in the court of his own state. But it is apparent from the whole sec- 
tion, and especially from clause 3, that no such right has been regarded 
by congress as suiScient to prevent a removal. A f urther reason may 
be found in the fact that ail other clauses of that section permit one of 
several défendants to remove a cause; the only limitation in such 
clauses being that there should exist a matter of fédéral cognizance, 
as a case arising under the laws pf the United States, a controTersy 
whoUy between citizens of diiïerent states, or préjudice or local in- 
fluence whereby a citizen of another state is unable to obtain justice. 
We should prefer a construction of the présent act that attributes to 
congress an intention to deal consistently with the same subject-mat- 
ter, rather tban an intention to perpetuate unreasonable inconsisten- 
cies in préviens acts, if such existed. I thiuk that such cases as seem 
to hold that congress intended, to establish a diiïerent rule for separa- 
ble controversies from that for single controversies fail to duly con- 
sider the point so dearly presented in Insurance Co. v. Champlin, supra, 
or to meet the question, why should congress in one clause allow one 
of several défendants to remove a controversv wholly between citizens 
of différent states, and in another deny such right? The reply, "Be- 
cause of a différence between suits in which there are several contro- 
versies, and suits involving but a single controversy," is merely a verbal 
reply, that entirely failsto satisfy the inquiry. or toafford any ground 
for such a distinction. I am of the opinion that section 2 of the act 
of 1888, when construed as a whole, clearly shows that it was intended 
that whenever a controversy is wholly between citizens of différent 
states, so that unmistakably it is within the constitutional terpi "con- 
troversies between citizens of différent states,'^ one of several défend- 
ants, being actually interested therein, a nonresident, and a citizen 
of another state, may remove it to a fédéral court. The motion to 
remand is therefore denied. 



NORTH CHICAGO ST. R. CO. v. ST. JOHN. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1898.) 

No. 457. 

Appeal and Ebror— Bill of Exceptions. 

An objection and exception to tlie admission of évidence ai-e not available 
on error -wliere tlie grounds of objection are not stated in tlie bill of ex- 
ception. The omission Is not cured by a statepient of tbe grounds in tlie 
assignments of error. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northei'n District of Illinois. ' ' 

C. Le Eoy Brown, foi:, plaintif!: in error. 
Thomas S. McClelland, for défendant in error. 

Before WQQDS, JENE^S, and SHOWALTEK, Circuit Judges. ; 
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. • WOODS, Circuit Judgè. This was an action agâinst tlie plaintifE 
in error, the North Chicago Street-Kailroad Company, for personal in- 
juries suffered by the défendant in error, Susan H. St. John, by rea- 
son of a sudden and untimely start of the car f rom which she was step- 
ping, whereby she was thrown prostrate upon the pavement. It was 
alleged in the déclaration, as a spécial ground of recovery, that the 
plaintiff was a portrait painter, and suffered an impairment of her 
capacity to practice her art. The jpry assessed the damages at 
125,000, but the court, on considération of a motion for a new trial, 
having entered an order that, unless within the time stated the plain- 
tiff should remit three-flfths of the amount, a new trial would be 
granted, the remittitur was duly entered, the motion for a new trial 
overruled, and judgment given for two-fifths of the amount of the ver- 
dict. The assignment of errors contains flve spécifications, but re- 
liance is placed only upon the flrst, which is that "the court erred in 
rhe admission of évidence oflered by the plaintiff in the foUowing 
instances, to wit"; and folio wing this is a statement of questions pro- 
pounded to the plaintiff, and to other witnesses called in her behalf, 
showing that in more than 100 instances objection was made and over- 
ruled, and exception saved, sometimes to the question, sometimes to 
the answer, and sometimes to the overruling of a motion to exclude 
testimony already admitted, but in no instance showing any ground or 
reason for the objection or motion. In the assignment of errors, fol- 
lowing a question to the plaintiff touching her capacity as an artist to 
earn money, is a statement that the question was objected to because 
"incompétent, immaterial, spéculative, remote, and purely problemati- 
cal"; but such a statement in an assignment of errors is out of place, 
and does not supply a failure to state in the bUl of exceptions the 
grounds of objection. The proposition would seem to be an obvions 
one. It was expressly afiQrmed in Eailroad Co. v. Mulligan, 34 U. S. 
App. 1, 14 C. C. A. 547, and 67 Ped. 569, and in Railroad Co. v. 
Charless, 7 U. S. App. 359, 375, 2 C. C. A. 380, and 51 Fed. 562. That 
an objection and exception to the admission of évidence, without speci- 
fying some ground of objection, is not available on appeal or writ of 
error, has been often decided by the suprême court, and by the circuit 
courts of appeals in a number of the circuits. Camden v. Doremus, 3 
How. 530; Burton v. Driggs, 20 Wall. 125; Noonan v. Mining Co., 121 
U. S. 400, 7 Sup. et. 911; Patrick v. Graham, 132 U. S. 627, 10 Sup. Ct. 
194; Railway Co. v. Charless, 7 U. S. App. 359, 2 C. C. A. 380, and 
51 Fed. 562; U. S. v. Shapleigh, 12 U. S. App. 26, 4 C. C. A. 237, and 54 
Fed. 126; Manufacturing Co. v. Joyce, 8 U. S. App. 309, 4 C. C. A. 
368, and 54 Fed. 332; Eailway Co. v. Beese, 15 U. S. App. 92, 5 C. C. 
A. 510, and 56 Fed. 288; Ward v. Manufacturing Co., 12 U. S. App. 
295, 5 C. C. A. 538, and 56 Fed. 437; Railwav Co. v. Henson, 19 U. S. 
App. 169, 7 C. C. A. 349, and 58 Fed. 531; Eailroad Co. v. Soper, 21 
U. S. App. 24, 8 C. C. A. 341, and 59 Fed. 879; Mitchell v. Marker, 22 
U. S. App. 325, 10 C. C. A. 306,. and 62 Fed. 139; Tabor v. Bank, 27 
U. S. App. 111, 10 C. C. A. 429, and 62 Fed. 383; Suprême Oouncil 
Catholic Knights v. Fidelity & Casualty Ce, 22 U. S. App. 439, 11 C. C. 
A. 96, and 63 Fed. 48. Aside, therefore, from any question of the 
assignment of error not conforming to rule 11 of this court (21 C. 0. A. 
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cxiî., 78 Fed. cxii.), as interpreted in Vider y. O'Brien, 18 U. S. App. 711, 
10 C. G. A. 385, and 62 Fed. 326, and Eailroad Co. v. Mulligan, supra, 
it is évident that this record présents no question for our considération. 
The judgment below is tlierefore afflrmed. 



WEBBE T. GRAïTON et al. 

(Circuit Court, D. Washington, N. D. March 11, 1898.) 

BqurrT— Knowledge op Facts— Intekvenin& Rights— Lâches. 

In 1874 complainant's husband Informed her that he intended to obtain 
a divorce, and marry another, and they separated, she going to a distant 
State. Soon after, he did obtain a divorce, married a woman who believed 
the divorce valid, and chlldren were bom to them. He acquired tltle to 
valuable tlmber land, whlch he Incumbered by mortgages securing $10,500. 
In 1886 his second wlfe obtalned a divorce (rom hlm, and in 1889 he waa 
kUIed. After hls death, half of the land was decreed to his second wife, 
as community property, and the owner of the mortgages obtalned title to 
the other half by foreclosure and sale. In June, 1891, complainant flrst had 
actual notice of the divorce, and, over four years thereat'ter, began a suit 
In equity to establlsh her title to the land, alleging that the divorce wa.» 
fraudulently obtalned, and that the court, because of détective notice, had 
no Jùrisdiction to grant it. Ecld that, if complainant ever had any rights to 
équitable relief, they were ail forfelted by her lâches. 

W. M. Gregory, Ealph E. Duniway, and W. A. Williams, for com- 
plainant. 
James Kiefer and Ricliard Williams, for défendants. 

HANFORD, District Judge. This is a suit in equity, by Selona 
Weber, to establish her title to unoccupled timber lands, in the ag- 
gregate 3,400 acres, situated in Jefferson and Clallam counties, in 
this state. The story of this case, and the grounds upon which the 
complainant bases her claim to ownership of the property, as dis- 
closed by the pleadings, évidence, and stipulations of the parties, are 
as follows: The complainant was lawfully married to Emil Weber, 
in the state of Ohio, September 11, 1871. At that time Weber was 
a young man, living with his parents, and without means to support 
his wife. In about one year after the marriage, he left the com- 
plainant to shift for herself, and went to Wyoming, where he became 
acquainted with Mary J. Fuhr, who is now Mary J. Gratton, one of 
the défendants. In 1874 he returned to Ohio, and, meeting the com- 
plainant there, represented to her that he had prospered in business 
in the West, so that he was able to support her, and induced her to 
go with him to live in the state of Indiana. A f ew days af terwards 
he informed her that he did not intend to live with her, and had re- 
moved to Indiana for the reason that it would be easier to obtain a 
divorce in that state than in Ohio, and he also informed her that he 
intended to marry Mary J. Fuhr. Pursuant to a suggestion frora her 
husband, and with money which he gave her for expenses of the trip, 
the complainant then went to visit her sister in lowa, and she sub- 
sequently removed to New York City, where she has since resided. 
At the time of leaving her husband, in Indiana, the complainant un- 
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derstood that her séparation from him was to be permanent. Soon 
afterwards he commenced a suit for divorce against her, by the name 
of Lona Weber, by whicb name she was known among her acquaint- 
ances in Ohio, in the court of common pleas for Madison county, 
Ohio, alleging as grounds for divorce that complainant had been will- 
fully absent from him for a period of over three years; and in May, 
1875, a decree of divorce was rendered by that court. In the year 
1877, Mary J. Fuhr, believing that Weber had obtained a divorce law- 
fully, was married to him in Wyoming; and there lias been born to 
them three children, who are joined as défendants in this case. In 
the year 1884, Weber purchased the lands in controversy, paying 
only a part of the purchase money therefor, and gave to one of his 
vendors a mortgage on part of the lands for the unpaid purchase 
money, amounting to $4,500; and he subsequently mortgaged ail of 
the lands as security for a promissory note for |6,000. In the year 
1886, the défendant Mary J. Gratton obtained a divorce from Weber, 
in Oregon; and he subsequently married a third wife, and in the 
month of May, 1889, he was killed. After the death of Weber, and 
after her marriageto the défendant Isaac Gratton, the défendant Mary 
J. Gratton, in a suit against Weber's third wife, obtained a decree 
in this court, establishing her title to an undivided one-half of the 
lands in controversy, on the ground that under the laws of Wash- 
ington territory, in force at the time of the purchase of said lands, 
the same became community property, and, she being at that time 
Weber's lawful wife, her interest in the lands was equal to his, and 
the effect of the divorce granted to her changed her interest to own- 
ership of an undivided one-half thereof. Gratton v. Weber, 47 Fed. 
852. The father of Mary J. Gratton became the owner of both of the 
mortgages referred to, and foreclosed them in a suit against the ad- 
ministrator of Weber's estate, in the superior court for Clallam coun- 
ty. But, in the decree of foreclosure, the défendant Mary J. Gratton 
was recognized as owner of an undivided one-half of the property, 
unincumbered by said mortgages. The other half was sold pursuant 
to the decree; and, by subséquent conveyances, the défendant Mary 
J. Gratton has acquired whatever title passed by the judicial sale; 
and she has also acquired whatever right may hâve been transferred 
by sale of part of the lands for delinquent taxes. 

The complainant avers that she did not hâve actual knowledge or 
any information of the suit for a divorce, or the decree granting it, 
until the month of June, 1891, and that the court in Ohio did not 
hâve jurisdiction to grant a divorce to her husband, for the reason that 
the statutes of Ohio prescribing the manner of giving notice to absent 
défendants in divorce cases were not obeyed; and she charges that 
the divorce was obtained fraudulently, for that the charge made 
against her in her husband's complaint was not true, and he pur- 
posely induced her to go away, so that he might obtain a divorce with- 
out opposition. She dénies the validity of the decree, and of her hus- 
band's subséquent marriages, and the legitimacy of his children, and 
the validity of the decree of this court in the case entitled Gratton 
V. Weber, and the validity of the several mortgages above mentioned, 
and the validity and effect of the judicial sale of the lands in con- 
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troversy, ptifsuant to the decree of the superior court for Clallam 
countj foreclo^ing said mortgages, and the validit j of the several 
deeds conveying the land tô the défendant Mary J; Gratton ; and she 
claims ownership of the lands in controversy by force and virtue of 
the community property law of this state, in force at the time the 
lands were purchased by Emil Wçber. Upon thèse grounds she corn- 
menced this suit in equity, more than six years af ter the death of the 
only wrongdoer, in which she asks for a "decree giving her the land, 
which, if granted, must necessarily put a blight upon innocent lives. 
I hold that her application cornes toc late, and that by her lâches 
she has forfeited ail her rights, if she ever had any, to claim équitable 
relief. Whatever légal rights she naay hâve should be asserted in a 
court of law. This suit was not commenced until more than 20 years 
after the date of the decree granting a divorce to her husband, dur- 
ing which timô he contracted a second marriage with a woman who 
believed the divorce to hâve been lawf ully granted by a court of com- 
pétent jurisdiction ; children were born, who hâve rights to be con- 
sidered; litigation was commenced in good faith, and proceeded with 
to final détermination, and the f ather of the second wife invested his 
money for her beneflt in the same property which the complainant 
now claims to own, — ail of which would hâve been prevented if the 
complainant had proceeded with reasonable promptness in attacli: 
ing the divorce, and having the decree vacated, if she had suiflcient 
grounds for such proceeding. The complainant's ignorance of the 
fact that a divorce had been sued for and granted is not a sufficient 
excuse for her delay. The divorce was not a secret, but was a mat- 
ter of public record and gênerai notoriety in the town where she waS 
married, and was known to her acquaintances and relatives. Ac- 
cording to her own testimony, she was informed by her husband that 
he intended to obtain a divorce, and to marry the défendant Mary 
J. Fuhr; and her lack of information as to what did occur is due to 
the fact that she removed to a distance, and failed to kèep in com- 
munication with her hearest relatives. After receiving actual knowl- 
edge of the divorce, she still neglected for four years to assert her 
rights, during which time the mortgages referred to were foreclosed; 
and whatever title Emil Weber had, at the time of his death, to an 
undivided one-half of the land in controversy, was, by the decree of 
foreclosure and the judicial sale pursuant thereto and subséquent 
deeds, conveyed to the défendant Mary J. Gratton. In view of ail the 
circumstances, I hold that the case is a proper one for the application 
of the rule that equity will not ald those who hâve slumbered upon 
their rights, and this court wiU décline to scrutinize the record of the 
court which granted the divorce for the purpose of discovering flaws 
therein. Decree dismissing the suit. 
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NORTHERN PAC. R. CO. v. GALVIN, County Treasurer. 
(Circuit Court, D. Washington, W. D. February 10, 1898.) 

1. Taxation — Legality op Assessment. 

Under the Washington statute, which requires the assessor to list ail lands 
subject to taxation, with a description of each tract, the name of the owuer 
if Icnown, the number of acres, etc., the name of the owner is necessary to 
a valid assessment, and a listing in the name of one not the owner is fatal. 

2. SaMB— JUDGMENT FOR SALE. 

Under the Washington statute, providing for collection of unpald taxes 
of 1891, which requires the county treasurer to give notice by publication 
of his application for judgment for sale of the lands, and directs that the 
advertisement, and also the record boolj, shall contain the name of the 
owner of each lot or tract if known, the omission from the advertisement 
and record book of the true owner's name deprlves the court of jurisdiction 
to order a sale, where the owner has no actual notice, and such salé may be 
enjoined. 

3. Samb— CuBATiVB Statdte— Validitt. 

A statute conferring power on the court ordering a sale of land for taxes 
to cure ail defects in thç assessment and levy, and making the judgment con- 
cluslve évidence of the régularity of the proceedings, Is invalid so far as it 
relates to jurisdictional defects. 

This was a suit in equity by the Northern Pacific Railroad Company 
against John Gai vin, as treasurer of Lewis county, in the state of 
Washington, to restrain a sale of lands for delinquent taxes. 

F. M. Dudley, for complainant. 
Johnson Mckeus, for défendant. 

H ANFORD, District Judge. The object of this suit is to restrain 
the treasurer of Lewis county from proceeding to sell lands in said 
county, claimed by the plaintifl as part of the grant to the Northern 
Pacific Railroad Company, to aid in the construction of its main and 
branch lines, pursuant to a judgment rendered by the superior court for 
Lewis county against said lands for delinquent taxes for the year 1891. 
ïhe judgment is a judgment in rem, ordering that the lands be sold, 
and was rendered at a time when ail the property and assets of the 
Northern Pacific Eailroad Company situated in this state, including 
said lands, were in the légal custody of receivers appointed by this 
couirt. In ruling upon questions raised in settling the issues in the 
pleadings, I expressed my opinion, based upon the décision of the 
suprême court of the United States in the case of In re Tyler, 149 U. S. 
164-169, 13 Sup. et. 785, to the effect that a collector of taxes cannot 
legally exécute process for the collection of delinquent taxes by sale 
of property in the custody of a receirer appointed by a United States 
court. At the same time I gave a plain intimation that, upon an 
application to this court, the receivers would be ordered to pay ail 
taxes legally chargeable against the property of the railroad company. 
At the time of giving said opinion, I believed and ruled that lands 
claimed by the railroad company, as part of its land grant, which had 
not been patented prior to the time of making the annual assessment 
upon which the tax was levied, were not subject to taxation by the 
state. The question as to the right of the state to tax thèse lands 
îma isince been determinêd by décisions of the suprême court of the 
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TJnited States and the circuit court of appeals for thé Ninth. circuit. 
Central Pac. R. Co. v. Nevada, 162 U. S. 512, 16 Sup. Ct. 885; Myers 
V. Rallroad Co., 83 Fed. 358. Upaa the authority of thèse décisions, 

I hold that the lands were subject to taxation for state, county, and dis- 
trict purposes, at the time of the annual assessment for the taxes of 
1891 ; and, if taxes upon said lands had been legally assessed and levied, 
the court would feel obliged to order pavment thereof as a condition of 
the granting of any relief to the plaintiff; and, upon the payment of 
the amount of taxes legally levied, the plaintiff would be entitled to an 
injunction, for the reason that at the time of the commencement of this 
suit the lands were in the custody of this court, through its receivers. 
and the treasurer of Lewis county could not lawfuUy proceed with the 
sale thereof. But, in the view I hâve taken, the injunction must 
issue unconditionally. 

I deem it unnecessary to take notice of some of the minor objections 
to the proceedings of the county officers in making up the assessment 
roll and tax levy for the year 1891. Some of the objections are neces- 
sarily fatal, and it is sufBcient for me to point them out as the grounds 
for my décision. The statute of this state in force at the time of maJî- 
ing the assessment required the assessor to list ail lands in the county 
subject to taxation, in an assessment book containing a description of 
each tract of land listed, the name of the owner of each tract, if known 
to the assessor, the number of acres in each tract, and the valuation 
placed thereon. Thèse requirements were not observed by the as- 
sessor. The assessment book, and the tax. roll made therefrom, con- 
tained but an imperfect description of the lands in controversy, and, 
instead of being listed as the property of the Northern Pacific Kailroad 
Company, the names of other persons are given as owners. The rail- 
road Company had previously made contracts to sell thèse lands, but 
said contracts were not conveyances of the légal title; and it is not 
alleged in the answer, nor shown by any testimony, that the persons 
named as owners were the purchasers, nor that the owner of the lands 
was unknown to the assessor. There is good reason to présume that 
the assessor did know that the Northern Pacific Kailroad Company was 
the owner, for the contrary is not alleged; and it is shown by the testi- 
mony of the deputy assessor, who made up that part of the assessment 
book containing the list of thèse lands, that he listed the lands from 
a statement furnished by Paul Schulze, who was then Western land 
agent of the Northern Pacific Eailroad Company. The name of the 
owner is necessary to a valid assessment of real estate under the stat- 
ute in force in 1891, because it is, in contemplation of the law, an 
essential part of the notice of the initiation of proceedings to croate a 
tax lien. The décisions of the suprême court of this state, holding 
that where an assessor bas failed to comply with the requirements of 
the statutes of this state, providing that in listing real estate for taxa- 
tion the name of the owner must be shown, preclude any discussion 
of the question in this court. I must accept the décisions in the 
cases of Baer v. Choir, 7 Wash. 631, 36 Pac. 286, and Vestal v. Morris, 

II Wash. 451, 39 Pac. 960, as being rules of property in this state. 
The original illegality in the assessment book for 1891, as affeeting 

the lands in controversy, has not been cured by the judgment rendered 
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against the lands, and it is my opinion tliat the superior court had no 
jurisdiction to render the judgment. The rev^nu^ law of 1893 con- 
tains a provision that suits to coUect unpaid taxés of 1891 shall be 
instituted in 1894, at the time and in the manner specitied in said act. 
Laws Wash. 1893, p. 385, § 136. The manner of instituting suits for 
the collection of unpaid taxes prescribed by the act is for the county 
treasurer to publish an advertisement, giving notice of intended appli- 
cation for judgment for sale of delinquent lands and lots, in a news- 
paper published in his county; and the law provides that said adver- 
tisement shall contain a list of the delinquent lands and lots upon which 
the taxes remain due and unpaid, the name of the owner of each tract 
or lot if known, the total amount due thereon, and the year or years 
for which the same are due. Id. p. 366, § 96. The treasurer is also 
required to transcribe, in a book prepared for the purpose, and known 
as the "Tax Judgment, Rédemption, and Forfeiture Kecord," a list of 
ihe delinquent lands or lots, which shall be made out in numerical 
order, and which shall contain ail the information to be recorded, at 
least five days before the commencement of the term at which appli- 
cation for judgment is to be made, which book shall set forth the 
name of the owner, the proper description of the land, the year or years 
for which the taxes or assessments are due, the valuation on which the 
tax is extended, the amount of taxes and assessments, together with 
the penalties, interest, and costs charged against such land. Id. p. 
369, § 101. The advertisement and the record so to be published and 
made constitute the process and the notice to property owners essen- 
tial to the jurisdiction of the court. If omission from the assessment 
book of the name of a known owner of real estate renders the assess- 
ment void, as the suprême court of this state bas held in the cases 
referred to above, the same conséquences must resuit from the omis- 
sion of the owner's name from the published advertisement and the 
record. The court could not render a valid judgment without giving 
notice to the owner of the property to be affected. There was no 
actual notice to the Northern Pacific Eailroad Company, or the re- 
ceivers in charge of its property, nor appearance by them, nor waiver 
of notice, and the court could not hâve jurisdiction to render a judg- 
ment where the treasurer failed to publish the notice and make the 
record prescribed by the statute. 

The act authorizes the court to allow ail amendments which by law 
can be made in any personal action pending in such court, and provides 
that no assessment of property or charge for any of said taxes shall be 
considered illégal on account of any irregularity in the tax list or 
assessment roll, or on account of the assessment rolls or tax lists not 
having been made, completed, or retumed within the time required by 
law, or on account of the property having been charged or listed in 
the assessment or tax list without name, or any other name than that 
of the original owner; and no error or informality in the proceedings 
of any of the officers connected with the assessment, levying, or collect- 
ing of the taxes, not affecting the substantial justice of the tax itself, 
shall vitiate, or in any manner affect. the tax, or the assessment thereof ; 
and any irregularity or informality in the assessment rolls and tax 
lists, or in any of the proceedings connected with the assessment or 
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levy otsùCtiL tâxçs, or âny omission or defective act of any officer or 
oflacerSfConnept^d ;^tli the assessment or levylng of sUch taxes, may 
be, in me 'disCrétic&i of the court, corrected, suppïied, and made to con- 
form tô law ty the court. Laws Wash. 1893, p. 372, § 105. This 
statute is libei'àl in granting power to the court to cure ail defects in 
the makiiagup of the assessment books and levying taxes, but it counts 
for nothing in this case, for sereral reasons: First It does not con- 
fer power ;tip,oh the court to sustain îts own jurisdiction by supplying 
a fatal omission in the jurisdictional process. Second. The législa- 
ture could ûot enact a valid law conferring power upon a court to cre- 
ate jurisdiction by its o'wn act in à case in which jurisdiction had not 
been acquiréd by the giving of notice to the parties having rights to 
be deterjnined. Third. There was no attempt to make this statute 
available. The record shows no attempt to cure the defects in the 
assessment book by any aiaendment. The statute malœs a judgment 
conclusive évidence of its regularity ànd validity in ail collatéral pro- 
ceedings, except in cases Where the tax or assessments hâve been paid, 
or the rèal estate was notliable for the tax or assessments. Id. p. 383, 
§ 132. This provision n^|i$t be understood. as being applicable only 
to judgments rendered by a court in the exercise of jurisdiction con- 
ferred by law. It is coiitTary to the principles of dur govemment for 
the législature to make a law giving coMusive effect to a judgment 
rendered by a court acting without having jurisdiction. 

For ail of the above reasons, it is jny opinion that the complainant 
is entitled to a decree granting an injunction against the treasurer 
of Lewis county, as prayed for in the amended bill of complaint 



KliSTG V. CAMPBELL et al. 

(Circuit Court, W. D. Virginia. January 25, 1898.) 

1. Injunction — Cuttinq and Rbmoving Timber— Action at Law. 

Pending an aetion at law to détermine the title to lands, equity wlll 
enjoin tlie cutting and remoyal of timber, wlien eorçiplainant slïows a prima 
fade title. 

a. samb. 

Where défendant euts timber on lands in dispute after Issuance of a re- 
straining order, but before service thereof, he will be enjolned from remov- 
ing or disppsing of any of the timber still remaining within the jurisdiction 
of the court. 

This was a bill in equity by H. C. King against A. W. Campbell 
and others td enjoin the cutting of timber from certain lands pending 
an action of ejectment to détermine the title thereto, 

Maynard F. Stiles, for complainant. 
Burns & Ayres, for défendants. 

PAUL, District Judge. In this causé, on thé Sth dây of November, 
1897, the plaintiff flled hi^ bill, alleging that he is the owner in fee, 
and in àctual possessidn, of a ti-act of land COmmonly known as the 
"Robert Morris 500,p00-a,cre grant," loc^ted partly in Buchanan coun- 
ty, Va., and partly in the statés of Kehtnéky and West Virginia. He 
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traces title to said tract of land from a grant to Eobert Morris by 
tlie commonwealth of Virginia dated June 23; 1795, throûgh suc- 
cessive transféra to Miùself, and files with his bill a plat and re- 
survey of said land, whicli hé allèges was made in pursuance of an 
order of this court in another case, and of an order- of the Cir- 
cuit court for the district of West Virginia in a case pendlng in 
that court. The bUl further allèges that the title of complainant, 
as set out, has been stistained and established in successive actions 
of ejectment in this court and in the circuit court for the dis- 
trict of West Virginia. The bill fùrther allèges that said tract of 
land is wild and mountainous and heavUy timbered with a valuable 
growth of poplar, oak, walnut, and pther valuable trees, which con- 
stitute the prindpal and almost sole value of said land, the same be- 
ing practically worthless for agricultural, grazing, and other like pur- 
poses, and is wholly worthless for such ptoposes to your oi*ator, and 
thus unsalàble therefor; and the portion of said land which is situ- 
ate in said district was purchased by your orator solely on account 
of the timber aforesaid, and for the puTpose of cutting, manufacturing, 
and marketing thé same, and employing your orator's capital therein 
and seçuring the profits derivable therefrom. That that portion of 
ôaid tract of land which lies within the state of Virginia is bounded 
on the western side by the state of Kentucky, and on the northem 
and èastern sides by the state of West Virginia, towards which states 
ail the creeks and streams flow, which f onn the natural and only 
roadways to and from said land, and the timber upon said land éan 
only be practically removed therefrota to the markets therefor by 
hauling or floating the same out of the state of Virginia, -and into 
the state of Kentucky or West Virginia; and the said creeks, es- 
peciaUy Knox creek and its tributaries, and a wagon road leading 
therefrom down Bull creek, in West Virginia, to the Norfolk & West- 
ern Kailroad, furnish ready means and facilities for the removal of 
timber from said lands. That said Campbell wrongfully and unlaw- 
fully, ând against your orator's protest, has set â large force of men 
at work upon that portion of said land situate in said BuChanan 
county, cutting down your orator's timber, and has eut dowii a large 
quantity thereof, and is threatening and preparing to remove the 
same therefrom and out of the said state of Virginia, and to couvert 
and dispose of the same to his own use, and is now engagea in cutting 
your orator's said timber, and threatening to continue so to do, and. 
unless restrained by this Court, will, as your oratOr believes and avers, 
continue to ctit, and \<fill remove and dispose of and put beVond the 
jurisdiction of this court, great quantifies of your orator's said timber. 
That the cutting and removal of the said timber is, in elïect, the re- 
moval and destruction of the substance of your orator's said land, 
and is the destruction of the said land in the character and , for the 
purposes for which your orator purchased and has held the same, and 
is an irréparable in jury to your orator and his said land. That said 
Campbell claims and prétends to hâve purchased a portion of said 
land amounting to some 3,000 or 4,000 acres from one J. N. Watkins, 
who some time theretofore claimed to be the owner thereof, but your 
orator avers that said Watkins had not at any time any title or 
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valid claîm thereto, interest therein, or possession or rîght of posses- 
sion thereof, and no right, title, or interest passed to or was acquired 
by said Campbell by virtue of said pretended purchase and convey- 
ance, or otherwise, and he bas no right or title to said land, or to any 
part thereof, but said pretended purchase was and is void, and a 
fraud upon your orator's rights. That,, long before said pretended 
purchase by said Campbell from said Watkins, your orator had, be- 
cause of the claim of ownership of said Watliins, brought an action 
against said Watkins and others on the law side of tliis court to dé- 
termine said claim of title, and the same now is, and at the time of 
said pretended purchase ypas, pending in this court at Abingdon, un- 
der the title of "Henry C, King y, Joshua Justus et al.," which fact 
was well known to said Campbell at the time of said pretended pur- 
chase. and long prior thereto. The bill furfher allèges that long be- 
fore said Campbell began the cutting of timber herein complained of, 
and before the completion of said pretended purchase by him, said 
Campbell met Maynard F. Stiles, one of your orator's solicitors, on 
one of the Norfolk & Western Railroad trains near Williamson, W. 
Va., and inf ormed said solicitor of his (the said Campbell's) intention to 
make said purchase, which was then pending, and to eut and re- 
move the timber upon said land, and said solicitor then and there: 
earnestly counseled said Campbell not to make said purchase, for 
that the said land was not the land of said Watkins, or of any other, 
but only of your orator, and notified said GampbeU. of the said action 
against said Watkins, whereof said Campbell was then and thereto- 
fore cognizant, and protested against the proposed cutting pf any 
timber upon said land, andnotified the said Campbell that should he, 
the said Campbell, embark in the enterprise of cutting said timber, 
your orator wpuld apply to this court for injunction to restrain the 
same. That at the time last aforesaid said Campbell suggested to 
said solicitor that he m ight purchase of your orator the land claimed 
as aforesaid by said Watkins, or in some manner compromise said 
claim; whereupon said solicitor expressed his willingness to submit 
to your orator any proposition said Campbell might make, and his 
doubt of the acceptance of any such proposition as said Campbell 
would make, and none was made. That afterwards said solicitor, 
being informed that said Campbell still çontemplated and was plan- 
ning the aforesaid trespass upon your orator's said land, sent to him 
by the United States mail a letter protesting against the cutting of 
said timber, a copy of which letter is hereto annexed, marked "Ex- 
hibit No. 12." Said letter was inclosed in a stamped enTelope, hav- 
ing the writer's return address, and was never returned. The letter 
flled is as foUows: 

"Charleston, W. Ya., Sept. 3d, 1897. 
"Andrew W. Campbell, Esq., Hurley P. O., Va.— Dear Sir: Reports reach me 
to the effect that you are preparing to eut the timber on the lands that you 
recently purehased from J. N. Watlvins and to put a large force of men in for 
that purpose. 1 understand, also, that you hâve stated that you had compro- 
mised with Mr. King, or had secured his permission to eut this timber. This, 
of course, you know is not true, and has no possible basis whatever, and I do 
not crédit this last report. I wisb to reiterate to you what I stated in my con- 
versation with you upon the train some weeks ago, to the efCect that Mr. King 
claims and owns this land as part of the Morris 500,000-acre grant, and that 
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Mr. Watklns had nnt, nor hâve you, any title whatever tttereto, and that long 
prior to your pretended purchase an action of ejectment was brought agalnst 
Mr. Watklns, and an Injunctlon secured agalnst him and the other parties to 
the suit, prohiblting them from cutting timber on this grant. Of this you con- 
fessedly had full knowledge when you went Into this matter, and purchased 
the lawsult with your pretended deed for the land, and title to the lawsuit is 
the only title that passed by the deed. You hâve thrust yourself voluntarily 
Into this matter, knowing the land to belong to Mr. King, and to be in litigation, 
and are entitled to no indulgence or considération whatever from the court. 
Of this you hâve been aware from the very beginning. Thèse facts, however, 
I désire to emphasize to you, and impress upon you that If It Is possible, through 
the court, to prevent your cutting or removlng any timber from the land, or 
to make you answer In contempt for vlolating the existing injunction, if you 
do eut it, Mr. Klng will make every effort to that end. AU of Pawpaw creek 
and ail the waters of Knox creek westward, across the state Une to Peter 
ereek, Is a part of the Morris grant, as you hâve long been advised, and ail 
that portion thereof In Virginia Is Involved In the aforesald suit. I trust that 
the report that you are preparing to eut this timber is not true, but, lest it 
may be, I hasten to glve you further warning not to meddle with the same. 

"Very truly, M. F. StUes, Attorney for H. G. King. 

"(Dietated.)" 

The prayer of the bill is that the défendants be restrained from 
further cutting timber on the lands, and from removing or disposing 
of any timber already eut thereon, and from trafficking in timber eut 
or to bé eut upon said land; that the plaintiff be decreed to hâve and 
receive the timber eut by the défendants, or the proceeds thereof, and 
be awarded damages against défendants for cutting said timber; and 
for the appointment of a receiver to take charge of the timber eut, 
and préserve the same, pending the hearing of this cause. On the 
filing of the biU a temporary injunction was granted on the 8th day 
of November, 1897, in accordance with the prayer of the bill, and a 
rule awarded requiring the défendants to show cause why a receiver 
should not be appointed to take chargé ôf and dispose of the timber 
already eut by the défendants on the laad claimed by the plaintiff, 
said rule being retumable on the 19th day of November, 1897. For 
some reason, not shown in the papers, this rule was not executed, and 
the matter was continued from time to time until the 31st day of De- 
cember, 1897, when, on application and affidavit flled by the" défend- 
ant A. W. Campbell, the restraining order was, on exécution of a 
bond m the penalty of $2,000, suspended until the 7th day of January, 
1898, at which time the cause should be further heard at an adjournèd 
term of this court to be held at Abingdon. At the court held at 
Abingdon on January 7th the défendant A. W. Campbell flled his 
answer to the bill, and moved a dissolution of the preliminary in- 
junction- On the coming in of this answer the complainant filéd an 
amended bill, to which the défendant A. W. Campbell flled an answer, 
and objections. The défendant A. W. Campbell dénies, in gênerai 
terms, that the plaintiff is in possession of, is the owner of, or bas 
the fee-simple title to the land mentioned in the bill upon which the 
défendant has been cutting timber, and avers that the title of the 
same is in himself and one John H. Dotson. Dénies that the plain- 
tiff's title has been sustained by repeated adjudications of this court 
and of the circuit court of the district of West Virginia, and that 
the plaintiff has title to the 500,000 acres of land claimed under the 
S5 F.— 52 
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Motrissurrey.' Dénies tiat the land' claimëd by thief^plaintlff/'evën 
under the Iffôrris sui'v'ey, wheû îhë sattie shâll hâve Ij^B prbpefly lo? 
cated and suçveyed, covers the land, in the bill mentioned. .Avers 
that the survey flled with the plaintifE's bill does not properly locate 
the outside boundaries of the Morris survey. Avers that the défend- 
ant and his vendors are vested with a ïée-simple titjè'to the lands 
clainied;by the défendant^ and that they hâve bad op^n,jand notorious 
possession of the same for 20 years or longer before theplaintifl nn- 
dertook to set up the said Morris grant and claim title to said land. 
As évidence of his title to this laiid, he files the follpT^iûg deed: 

"tThls .deed, made this' 6tli, day of July,;1897, Mweçn jJ lil. 'SYàtkins and 
Lydia Ji Watkins, hls wlfe,. qf the coimty of , Buchanan and i st^te of Virginia, 
parties of the flrst part, and John H. Dotsonand A. W. Çappfiell, . of the second 
part, wltnesseth, that for and hi considération of eleven thousand dollars, ¥5,500 
of which is in hand pald, the receipt vhereof being hereby; acknowledged, the 
residue to be paid in one and two equal lnstallments,,in one and two yéars, of 
$2,75Q eaçh, not bearing Interest from this date, the' said pa,rtios of the flrst 
part do grant unto the said parties of the second part the foUowing described 
land, to wit: One tract lying on waters of Pawpaw, of Knox Creelî, of 
Tug river, in, Buchanan .connty, Virginia, patented, to. §hadrlck W. White and 
John N. jVatkins on Sept, ist, 1862, ccmtalning 1,117 acres, t>e the srfîne more 
or léss, sâJd patent being of record in the 'land office in the ci^ of Riehmond, 
in Book 110, page 810. Référence is be,re made to the :said patent for a more 
particular description pf Une, courses, corners, etc. Also a tyaet of land, cout 
taining 33 acres, more or less, lying in said Buchanan çounty, Virginia, on the 
Race Fork of Knox creek, patented in the naine of William Estep, on the 31st 
day of October, 1848, and recorded in the office of theregifeter of the land office 
in the city of Rlchmond, in Boolc lOli page 98. Référence to said patent ia 
hère made for a more particular description of the saJ4._aurvey. Also a tract 
containlng 127 acres, lying in Buchanan county. On thé' Râçe Fork of Knox 
creek, ai^d the waters of Pawpaw ereëk, of Knox, said land ' patehted on th^ 
Ist dajsr of July, 1856, to Uriah Estep. Sàid patent Is of record in the office of 
the register of the land office in the city of Richmond in book . Référ- 
ence is hei^ made to the patent for a more particular descràition of the said 
land as ■to courses, distances, corners, etc., the same coi^taining,127 acres, more 
or less. Al^ oné undivided Interëst, in a tract of five hundred, b'r flve hundrèd 
and siXj aerés,'be the same more o]*' less, patented in theiiairie of Shadrick'W. 
White, John N. Watkins, and Pricey Klng, now Pricey 'Fuller, lying on the 
waters of Pawpaw creek, waters of Tug river, in Buchanan county, Virginia, 
Référence is hère made to the said patent for a more particular description of 
the said land. Also ail the lànds I now own in ail patents in theiname of Uriah 
Estep, ànd'conveyed by him to White & Watkins, the 'Same at hazard as to 
quantity. Thèse several tracts contain allthe lands ofJ.N. Watkins on the 
Paw Forks and Race Fork, the waters Of Tug river, and this deed is intended 
to Indude ail the lands of the said parties of the flrst part, on said creeks and 
waters of same, and on Hô!me creek waters of Louisa rivera It is f urther 
covenanted in this deed that the said J. N. Watkins and he herêby does retain 
a vendor's lien on the said lands for the deferred payments mentioned. The 
quantity of land hereby conveyed is supposed to contaùj 1,700 acres,; but, be 
the same more or less as to quantity, ail taxes,, on and aJter the date of this 
deed, to be àssumed and paid by the said parties of the second part, and that 
the said part— - of the second part shall hâve quiet possession of the land and 
promises hereby conveyed, with covenants of spécial warranty. 

"Witness the following signatures and seals: 

"J. N. Watkins [Seal.] 
"Lydia J. Watkins [Seal.]" 

The anstver fuvther dénies the pendency of an action of ejectment 
in the name of the plaintiff against J. N. Watkins, the défendants' 
veijdor, for the recovery of the land in controversy, It dénies the 
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conversation had between the plaintifE's soliciter, M. F. Stiles, and the 
défendant Campbell, as stated by the plaintiff, but admits that he had 
a conversation with said Stiles on the Norfolk & Western train, in 
which he says he told said Stiles that he intended to commence cut- 
ting timber on the following Monday; that he had purchased the lands 
with a View of severing the timber from the same. The answer ad- 
mits that the défendant Campbell received the letter from Stiles, the 
attorney of the plaintiff, dated September 3, 1897, but dénies that the 
same wàs received before said défendant was engagea in his work 
of cutting the timber in question. The answer further states that 
the défendant Campbell has already eut ail of the merchantable tim- 
ber on said land, which he desires to market and ship, and that he is 
not now cutting any more timber, but is simply delivering and manu- 
facturing the timber already eut, with a view to shipping the same 
hereafter. He avers that he has expended and bound himself to 
expend in the neighborhood of f30,000 in the way of severing and 
preparing the timber for market. 

The answer further says: 

"Your respondent is advlsed that after the plaintiff has waJted until he has 
been put to the great expansé and outlay above mentioned and set out, and 
that after the extensive opération which he has started, and now has at work, 
upon thèse lands, ail of whleh the plaintiff has been cognizant of, and that 
aftèr ail ci the timber has been severed from thèse lands, that the plaintiff 
will not be permitted to seek the aid of à court of equity, and that a court 
of equity will not grant hlm relief, because the timber is Personal property, and 
the plaintiff has his plain, clear, and adéquate remedy at law. Even if it should 
hâve been upon the lands of the plaintiff, and therefore a trespass, the same 
having been eompleted, the timber havlng been severed from the freehold, 
respondent is advised that the plaintiff would be put to an action at law. Es- 
pecially will the court refuse to grant any aid whatever, under the circumstaaces 
above detailed." 

The answer further avers that in an action of ejectment heretofore 
tried on the law side of this court, in which H. 0. King was plaintiff 
and the Sandy Kiver Land Trust was défendant, the verdict of the 
jury fixed the lines of the plaintiff outside of the boundary Unes as 
claimed by the plaintiff under the Morris survey. 

The prominent question presented by the foregoing state of facts 
is the power of this court to enjoin the défendants from cutting the 
timber on the land in controversy pending the trial of the title at law, 
in the action of ejectment brought by the plaintiff against J. N. Wat- 
kins and others before said Watkins sold the land, in July, 1897, to 
the défendants Campbell and Dotson. This question has been so 
often passed upon by some of the circuit courts of this judicial circuit, 
and their décisions sustained by the circuit court of appeals, that the 
question is no longer an open one. It is clearly the duty of a court 
of equity to préserve the property in statu quo until the rightful 
owner of the property can be determined by the trial of the title at 
law. On this question the circuit court of appeals in Buskirk v. King, 
18 C. C. A. 418, 72 Ped. 22, held: "If the mischief complained of is 
irrémédiable, and destroysthe substance of the property, as is the 
case of cutting timber and extracting ores, an injunction will issue in 
order that the propetiy may be preaerved from destruction during 
such time as may be necessary to try the title at law." In the same 
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case the court says: ""WTiere an injunction is sought merely to pré- 
serve the status quo, pending an action of ejectment, by restraining 
tlie défendant from cutting timber, the complainant is not required 
to make out such a case as ■vylll entitle bim to a decree on flnal bear- 
ing, and it may bappen tbat an injunction is properly granted al- 
tbougb the ultimate relief sougbt as flnally denied." This relief is 
granted wbere tbe plaintifE sbows a prima facie title to tbe land in 
controversy. In this cause the plaintiff traces bis title from a grant 
of the commonwealtb of Virginia to Robert Morris, June 23, 1795, to 
bimself, by an undisputed and unquestioned course of transfers. The 
défendants' claim of title to the lands in dispute is based on a number 
of junior grants recited in tbe deed from Watkins and wife to Camp- 
bell and Dotson. Of tbe varions tracts embraced in tbat deed the 
boundary Unes of none are given; only a référence is made to tbe 
several grants as of record in the registry of the land office of the 
State. It is to be noted tbat tbe deed is one with spécial warranty, 
în itself a suspicions circumstance as to the faith of tbe vendor and 
of the vendees in the title to land, for wbich the contract price was 
$11,000. On the évidence of title 'presented, respectively, by the 
plaintiff and the défendants, the court is of opinion tbat tbe plaintifï 
bas shown a prima facie title to the land in controversy, and estab- 
lisbes such a case as requires a court of equity to protect from destruc- 
tion the timber thereon pending the décision of the title to tbe land. 
The défendant Campbell in bis answer insists that, to restrain him 
from cutting and rémoving the timber on this land until tbe title to 
the land bas been determined, will resuit in serions loss to him from 
the fact that he bas gone to much expense in purcbasing machinery, 
locating sawmills, building tram roads, etc., for the purpose of get- 
ting out, manufacturing, and shipping the timber on the land in con- 
troversy. If he bas made such investments, and is liable to sufler 
loss thereby, it cannot be said that the plaintiff is in any wise re- 
sponsible therefor. The défendant, putting bis own interprétation 
on the conversation had with Stiles, the plaintifl's attomey, before he 
commenced bis timber opérations on this land, had notice that the 
plaintiff, King, claimed title to the same. In addition to this, he 
acknovpledges that he received the letter of Stiles, the attorney for 
the plaintiff, dated September 3, 1897, in which he is fully notijfied 
of the plaintiff's claim to the land. He makes no response to this 
letter, and pays no attention to the notice given in it that there was 
and still is an action of ejectment pending against bis vendor, Wat- 
kins, for the recovery of this land. After thèse repeated and distinct 
notifications of the plaintiff's claim to the land, the most ordinary 
sensé of caution and prudence would bave induced the défendant to 
await a décision of the action of ejectment which would décide tbe 
title to the land. . His refusai to refrain from cutting the timber on 
thèse lands after thèse notifications can only be referable to the en- 
ergy which often sustains cupidity in its efforts to secure results to 
which it is not entitled under tbe law. Tbe defendant's loss, if any 
hé bas suffered, is the resuit of bis want of proper attention to the 
asserted rights of another claimant to tbe land, from which he pro- 
posed to ta^e the timber.. 
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But, as a furthér défense to an injunction, the défendant Campbell 
in his answer avers that he has already eut ail of the valuable and 
merchantable timber on said land; that by severing the timber from 
the land it has become personal property; that he cannot be enjoined 
from removing and selling the stime; and that the plaintiff must be 
put to his action at law to recover damages for any in jury he may 
suffer by the removal of the timber. The temporary restraining or- 
der entered in this cause on the 8th day of November, 1897, inhibited 
the défendants from cutting any more timber on the land in contro- 
versy, and from removing or disposing of any timber already eut 
thereon. This order was in force from its entry, though notice there- 
of may not hâve been given to the défendants. The court cannot 
give its sanction to the contention of the défendant that, though he 
may be a trespasser upon another's lands, and though warned of the 
other's claim of title, he may sever therefrom ail of the valuable and 
merchantable timber, yet, if he succeeds in doing this before an in- 
junction order is served upon him, he must be permitted to carry 
away and dispose of the fruits of his wrongdoing. The temporary in- 
junction heretofore awarded will be continued in force until the fur- 
thér order of the court, and the défendants be inhibited from removing 
or disposing of any of the timber eut upon said lands or removed 
therefrom which is still within the jurisdiction of this court. The 
défendant Campbell files certain objections to the flling of the 
amended bill by the plaintiff. Thèse objections are not tenable, and 
will be overruled. The plaintiff's counsel file certain exceptions to 
the answer of the défendant Campbell. Thèse exceptions are toc 
gênerai in their statements. The particularity required in excep- 
tions to an answer is thus stated in Brooks v. Byam, 1 Story, 296, Fed. 
Cas. No. 1,947 (Jones, Rules Fed. Prac. p. 122, note): "Exceptions to 
an answer should state the charges in the bill and the interrogatory ap- 
plicable thereto, if any, and then the terms of the answer in full, so 
that the court may at once perceive the ground of the exceptions and 
ascertain its sufficiency." The particularity required in exceptions 
to an answer has not been observed, and the same are overruled. 



JAMES H. UIOB CO. v. LIBBEY et al. 
(Circuit Court, E. D. Wisconsin. February 28, 1898.) 

OOKPORATIONS — EXCESSIVE InDEBTEDNBSS — LlABILITY OF OfPICEBS AND DlRKCT- 
ORS. 

Under the Illinois statute making the officers and dlrectors of a corporation, 
assentlng thereto, personally liable for excess of indebtedness over capital 
stock (Eev. St. c. 32, § 16), such liability Is secondary only, being conditional 
on the existence of a deflciency after the corporate assets are exhausted. It 
is also a joint liability, and limited to the pro rata share necessary to niaise 
good the déficit when linown, and when ail the contributovs to the fund and 
tlie amount and value of their shares are aseertained. Hence, to détermine 
the amount of their liability, an accounting is necessary, and the proceeding 
must, accordlngly, be In equity, and the corporation is an Indispensable party. 

Smoot & Eyer, for complainant. 

Henry Henderson, for intervening petitioners. 

Barbera & Beglinger and W. N. Armington, for défendants. 
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SEAMAN, District Judge, The complainant is a judgment créditer 
of tlièFarson & Libbey Company, an Illinois corporation, and files 
this bill in equity, in behalf of itself and ail other creditors who may 
corne in, to charge the défendants with the liability imposed by a stat- 
ute of Illinois against offleers of the corporation assenting to indebted- 
ness incurrèd in excess of the amount of thë capital stock. The Far- 
son & i/ibbey Company was incorporated under the statutes of Illinois, 
with capital stock of $50,000, engaged in the business of wholesaling 
Inmber, sash, doors, and blinds, at Chicago, 111., under the direct man- 
agement of R. B. Farson, who was the résident secretary, treasurer, 
businesis matoager, and one of the principal stockholders. Daniel L. 
Libbey, of Oshkosh, Wis., was président and.director until just prior 
to his death, December 23, 1894, when his son, Frank H. Libbey, also 
of Oshkosh, Wis., became a diréctor in lus place, and eventually prési- 
dent and director, so remaining when the corporation made a vohmtary 
assignmeiit for the beneflt of creditors, on December 30, 1895. During 
the times teferred to, the corporation incurrèd indebtedness greatly 
in excess of the capital stock, and was so indebted when the assign- 
ment took effect. The assignment was executed in Chicago, pursuant 
to the laws Of Illinois, making Charles E. Pain, of Chicago, the as- 
signée; and he testifies that a small dividend has been paid to the 
creditors from such collections as hâve been realized fromthe assets, 
and that other assets remain to be coUected or dispoSed of, which will 
yield, in Ms opinion, not more than 5 per cent, additional upon the in- 
debtedness. No bill appears to hâve been filed in the state of Illinois, 
and the ohly défendants in this biïl are (1) Frank H. Libbey and (2) the 
trustées representing the estàte of Daniel L. Libbey, who, respectively, 
constitute or rèpresent the only ofQcers of the corporation residing in 
Wisconsin. 

Upon this state of the case, and aside from the inquiry whether 
Daniel L. Libbey and Frank H. Libbey, or either of them, assented to 
the excess of indebtedness within the meaning of the statute, or 
whether any liability was created in favor of présent creditors against 
the estate of Daniel L. Libbey, or, if originally existing, whether it is 
now enforceable, the fundamental question is presented: Can this 
court take cognizance of an original bill to charge the nonresident 
offlcer of the corporation vs^ith the liability created by this statute of 
Illinois, where neither the corporation, the assignée, nor the résident 
managing officer is a party, and where neither can be made parties in 
this forum? No ground of liaMlity is asserted which arises at common 
law, nor one predicated upon the contra ctual obligation assumed by 
the taking and ownershipof stock; but, if any cause of action exista, 
it rests exdusively upon the terms ôf the Illinois statute. Hornor v. 
Henning» 93 U. S. 228, 233. 

The statute in question is section ,16, c. 32, Ééy. St. HI., which 
reads as follows: • ' 

"If the Indebtedness of any stock dorp9ration shaJl exçeed tjie amount of its 
capital stock, the direetors and, offleers oï.suqh corporatioii, assenting thereto, 
sliall be personally and individually liablé for sueb excess, to tlie creditors of 
such corporation." ., -, • , , 

This provision has receiVed construction by the suprême oourt of 
Illinois in séveral casés, ;aDdij©Ttà&'éxtéht that the exposition there 
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given was necessarily in the décision, and is found- applicable hère, 
it is controlling. Flash v. Conn, 109 U. S. 371, 378/ 3 Sup. Ct. 263. 
In Low V. Buchanan, 94 111. 70, it was lield that aniaction at law could 
not be maintained by a créditer to enforce the liability thus created; 
that it was designed for the beneflt of ail the creditors, and must be en- 
for ced in equity, where alone the distTibutioïi of the fund could be 
made. Following this décision, in Woolverton v. Taylor, 132 Hl. 197, 
23 N. E. 1007, it became necessary to interpret section 16 in référence 
to a bill in equity flled by a créditer in behalf of himself and ail other 
creditors to charge this liability against the offlcers of an insolvent 
corporation. Demurrer was taken, on the ground that the statute 
of limitation had run, because (1) the liability was pénal and barred 
in two years, and (2) if not pénal, it accrued at the création of the 
indebtedness, and was barred in flve years. Both propositions were 
overruled. (1) As to the first, it was held not pénal, following Homor 
V. Henning, 93 U. S. 228, and Low v. Buchanan, supra ; that the statute 
did not déclare it unlawful to contract indebtedness in excess of the 
capital stock, but left it allowable, limited only by the crédit of the Com- 
pany, "as its assets might be of value for that purpose far beyond the 
capital stock," and thereupon the assenting directors become obligated 
to the extent of the excess in the nature of sureties; citing and ap- 
proving the définition in 2 Mor. Priv. Corp. § 908. (2) And, in answer 
to the second objection, it again cites and approves Homor v. Henning, 
supra, and Low v. Buchanan, supra, as correctly interpreting the 
scope and pnrposes of the act, namely, that the liability is not absolute, 
but enforceable only to the extent that the corJDoration fails to pay, and 
is "in thé nature of security to ail the creditors." As to the contention 
that this rule would require ail the debts to hâve matured before the 
bill could be flled, the court holds that the interprétation calls for no 
such prerequisite for maintaining the bill by a single créditer, because 
the powers of a court of chancery are ample, as shown in Hornor v. 
Henning, to grant complète relief to ail when the excess is shown and 
the assets are insufflcient to pay ail; that "the statute does not mean 
that the ofacérs shall only become liable for one act of assenting to 
excessive indebtedness during the lif e of the corporation, for it may 
continue to increase under différent olficers; and, by a single bill 
against ail the offlcers that excess may be recovered, and made a fund 
for the payment of ail the debts." Subsequently, in Lewis v. Mont- 
gomery, 145 m. 30, 33 N. E. 880, the same doctrine was clearly re- 
afflrmed, holding that "while the liability was not pénal, but con- 
tractual, it is like that of a surety, and therefore stricti juris," and that 
the act of assent for which the officer was made chargeable must relate 
directly to the création of the debt, and could not rest upon proof of 
indirect acts, such as récognition after it was contracted. 

Thèse décisions clearly establish for the statute in question the con- 
struction adopted by the suprême court of the United States for a stat- 
ute of the District of Columbia of similar import, in Hornor v. Henning, 
93 U. S. 228 : That the officers who assent to such increase of the in- 
corporate indebtedness are to be held guilty of a violation of their 
trust, and may be held liable to creditors so far as the excess of in- 
debtedness was created. with their assent respectively, and only to the 
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estent required to make good the debts of the creditors; that this lia- 
bility is neither pénal nor primary, and is not enforceable at law ; that 
the sole remedy is in equity, where "the powers and instrumentalities 
of the court enable it to ascertain the excess of the indebtedness over 
the capital stock, the amount of this which each trustée may hâve 
assented to, and the estent to which the f unds of the corporation may 
be resorted to for the payment of the debts; also, the number and 
names of the creditors, liie" amount of theh* several debts, to détermine 
the Buda to be recovered of the trustées, and apportioned among the 
creditors"; that thereby '*it adjusts the rights of ail concerned on the 
équitable principles which lie at the f oundation of the statute" ; that 
under such provision the âssenting creditors are made "jointly liable 
for a violation of their trust to ail the creditors of the corporation who 
may be injured thereby," in marked distinction, as there pointed out, 
to the line of statutes declaring "the liability of stockholders to the 
amount of their stock, which is a part of the obligation assumed when 
the stock is taken, and which is an exact sum, ascertainable by the 
number of ahares owned," — a liability which is distinctly several. So 
regarded it is manifest that there is no ground for applying the authori- 
ties cited in behalf of the complainant wherein the statutory liability 
declared against stockholders in the state where the corporation is 
created is enf orced elsewhere as a several liability in an action at law. 
Of such (îitations, Flash v. Conn, 109 U. S. 371, 8 Sup. Ct. 263, may be 
noted as the leading example, and Whitman v. Bank, 83 Fed. 288, as a 
leading and exhaustive opinion by the circuit court of appeals of the 
Second circuit, showing the distinctions which give transitory character 
to this latter class of statutory remédies. On the other hand, a class 
of cases from the state courts, cited on behalf of the défendants, hold- 
ing that such remédies against stockholders shall not be given extra- 
territorial force, are not applicable in this court, at least so far as they 
relate to the enforcement at law of a liability declared to be several, 
under the doctrine which prevails in the United States courts, as rec- 
ognized in Flash v. Conn, supra, and established by a uniform line 
of décisions. Of this class are Marshall v. Sherman, 148 N. Y. 9, 42 
N. E. 419 (frequently referred to in défendants' brief), and Tuttle v. 
Bank, 161 111. 497, 44 N. E. 984. The right to enforce in this forum the 
équitable remedy created by the statute in question must be tested, 
first, by the terms of the statute, as above construed, and then by the 
gênerai principles which govern in equity. If the statute prescribes a 
spécial remedy or conditions for enforcement, it is well settled that 
there can be no extraterritorial enforcement, unless such conditions 
are complied with. Pollard v. Bailey, 20 Wall. 520 ; Bank v. Pranck- 
lyn, 120 U. S. 747, 7 Sup. Ct. 757. Ànd, as a corollary, the remedy is 
local in character, at least in the first instance, if the conditions cannot 
be met in the foreign jurisdiction. 

1. Referring to the terms of the statute, there is no express provision 
concerning the f orm of remedy in section 16, as above quoted ; but the 
défendants insist that section 23 of the same chapter prescribes a 
remedy which is both appropriate and exclusive. It certainly seems to 
be appropriate to the enforcement of a liability under section 16, as it 
provides, respecting cases of forfeiture of charter or dissolution, or 
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failure to pay any judgraent recovered against such corporations, that 
"suits in equity may be brough.t against ail persons who were stock- 
holders at the time, or liable in any way for debts of the corporation, 
by joining the corporation in such suit." While its other provisions 
refer only to the liability of stockholders, and include authority for ap- 
pointaient of receiver by courts of equity winding up the corporate 
affairs, ail appear to be compatible with the proceeding against direct- 
ors and oi36cers, who are within the described class, as "persons * * • 
liable in any way for debts of the corporation." Tbis contention on 
behalf of the défendants is not without force (see Terry t. Little, lOi 
U. S. 216), and, if sustained, must be décisive, as the corporation is not 
joined. But in view of thefact that section 25 appears to be ignored 
in the several décisions of the Illinois suprême court relating to the 
remedy under section 16, and of the importance of its bearing if it were 
regarded applicable, and because of the conclusions I hâve reached as 
to the requirements to maintain the action under the gênerai principles 
of equity, my impressions of the effect of section 25 will not be made 
the ground of décision. 

2. The décisions respecting statutory remédies of the character in 
question are uniform, so far as they hâve come to my attention, in hold- 
ing, without express direction to that effect, that the remedy was 
enforceable only in equity, and not at law, founding such requirement 
upon the nature of the liability and the necessity of an adjustment of 
ail rights and liabilities involved, for which purpose the powers and 
instrumentalities of a court of equity were adéquate, and no such relief 
could be given in a court of law. Briefly summarized, the liability of 
the officers for assenting to an excess of indebtedness is not primary, 
but the debt remains that of the corporation, and the individual respon- 
sibility is like that of a surety, and, as further distinguished in the 
great leading case of Hornor v. Henning, supra, is Joint, and not sev- 
eral. It is conditional upon the fact that a deflciency exists after ail 
the corporate assets are exhausted, and is limited to such pro rata 
share as shall be necessary to make good that déficit when ascertained, 
and when ail the contributors to the fund which is created by this 
statutory liability. and the amount and value of their shares thereîn 
respectively hâve been ascertained. For thèse purposes, an accounting 
is requisite. 

As said in Stone v. Chisolm, 113 U. S. 302, 309, 5 Sup. Ct. 500: 

"To ascertain the existence of a liability In a given case requires an account 
to be taken of the amount of the corporate Indebtedness, and of the amount 
oî the capital stocli actually paid in,— facts which the directors, upon whom the 
liability is imposed, hâve a right to hâve determined, once for ail, in a proceed- 
ing which shall conclude ail who hâve an adverse interest, and a right to par- 
ticipate In the beneflt to resuit from enforcing the liability. Otherwise the facts 
which constitute the basis of liability might be determined differently by juries 
in several actions, by which some ereditors might obtain satisfaction, and 
others be defeated. The évident intention of the provision is that the lia- 
bility shall be for the common beneflt of ail entitled to enforee it according to 
their interest, an apportionment which, in case there cannot be satisfaction for 
ail, can only be made in a single proceeding, to which ail interested can be made 
parties." 

For the purpose of the accounting, and for the adjudication of the 
•debts, the corporation is an indispensable party; and, for the purpose 
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of àdjustingas to assetsi it is probable that the assignée is also in this 
case a necessary party. See Harper t. Manufacturing Go., 100 111. 
225.: Thatthe corporation must be joined in ail such cases in equity, 
whéthari so proTided by the statute or not, is directly held in Cattle 
Co. v;iPrank, 148 U. S. 603, 13 Sup. Ct. 691; Auer v. Lombard, 33 U. 
S. Appi 438, 441, 19 C. C. A. 72, and 72 Fed. 209; Bank v. Uilling- 
ham, 147 :N. Y. 609, 42 N. E. 338; Yôunglove v. Lime Oo., 49 Ohio St. 
663, 33 N. E. 234; and inferentially in Stone v. Chisolm, 113 U. S. 
302, 5 Sup. Ot. 497. 

The only feature in which the bill of complaint in this case differs 
from a complaint at law for the alleged cause of action is in the form 
in which the complainant sues, namely, in behalf of himself and ail 
creditors of the corporation who may corne in. In other words, it 
is équitable only on one side, calling for apportionment among the 
creditors, but with the liability to be determined as at law and as a 
several obligation. No apportionment or subrogation on behalf of 
the défendants or as to other contributors is possible. Therefore it 
fails to meet one of the most important objects of the requirement for 
enforcing the liability in equity, and not at law. This bill is not of 
the class known in equity as a "Creditors' Bill," nor would it be main- 
tainable as such to enforce the liability alleged, which runs directly 
to the creditors, and not to the corporation, while a creditors' bill 
"merely subrogates the créditer to the place of the debtor, and gar- 
nishes the debt due to the indebted corporation." In Hatch v. Dana, 
101 U, S. 205, 211, this distinction is well pointed out, as well as that 
arising from the nature of the liability as proportional and flxed, def- 
inite and several. Furthermore, the circumstances disclosed in the 
case at bar furnish spécial reasons in support of the gênerai proposi- 
tions above stated. The bill concèdes and the proofs show that as- 
sets of the corporation remain in the hands of the assignée, of which 
the value is not deflnitély ascértained, the valuation by the assignée 
being a mère estimate, which concludes no party in interest. If the 
extent of the liability df the défendants can be determined before the 
corporate assets are exhausted and apnlied, it seems manifest that 
the défendants are entitléd to the beneflt of such assets, by subroga- 
tion or otherwise; and neither this riffht nor any rights of contribu- 
tion which may exist from any source can be determined in this action. 

Upon the views îndicated, I am satisfled that the statutory liability 
affords no ground for entertaining this as an original action against 
the individual défendants, and that the bill must be dismissed for 
want of equity. Whether the bill is capable of extraterritorial en- 
forcement is a question not arising in the case as presented, and not, 
in my opinion, answered by the authorities cited from the suprême 
court of the United Staites. The doctrine pronounced in Illinois, in 
Young V. Farwell, 139 111. 326, 28 N. E. 845, and Fowler v. Lamson, 
146 m. 472, 34 N. E. 932, and subséquent cases, may require considér- 
ation whenever that phase is presented. ■ Neither is it necessary, in 
View of this conclusion; to pass upon the important question whether 
acts of assent appear on the part of the défendants, wiîhin the meaning 
of the statute, or to What extent they so appear. The testimony is 
practically undisputed, as to each, of knowledge, and in some meas- 
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ure of participation, in acts which tended to create indebtedness be- 
jond the limit, but no évidence bas been called to my attention of 
formai or ofQcial assent by either D. L. Libbey or Frank H. Libbey in 
his capacity as président or director; and, under the strict rule of con- 
struction applied in some cases under similar statutes, neither could be 
held liable. But I deem it proper to add, because of intimations con- 
tra at tlie liearing, that furtber investigation convinces me tliat the 
présent creditors are not debarred from any beneflt of acts of assent 
(if otherwise sufficient, on the part of D. L. Libbey, as well as of Frank 
H. Libbey) by the f act that their debts were subsequently contracted. 
The décisions in that regai?d in Illinois, as further exemplifled in the 
same Une in New York, must prevail in eonstruing this statute, rather 
than the rule which appears to hâve the sanction of the suprême court 
of Tennessee imder a similar statute. Decree accordingly. 



UNITED STATES V. AMERICAN LUMBER CO. et al, 
(Circuit Court of Àppeals, Ninth Circuit. February 7, 1898.) 
No. 378. . 

1. Limitation op Actions — Bunning of Statute — Commencement op Action. 

A suit in equity în a fédéral court is commenced by the suing out of the 
appropriate process and a bona fide attempt to serve it. Bona fides requires 
an effort to proceed accordlng to law, and tb employ the means which the 
law prescribes. 

2, Same— Service op Sobpœna betond Juhisdiction. 

The issuance of a subpœna to be served outside the territorial jurisdlction 
of a fédéral court, and the service thereof, is a mère nuUity, and not a 
commencement of the suit, which will stop the running of limitation. 80 
Fed. 309, afflrmed. 
^8. Same — Suitb bt United States. 

Under the act of Mareh 3, 1891, provlding that suits by the United States 
to annul patents theretofore issued shall only be brought withm five years 
from the date of the act, the same raies are to be applied In determinlng 
When a suit is commenced as in suita between private parties. 

Appeal from tlie Circuit Court of the United States for the Northern 
District of Califomia. 

Benjamin F. Bergen, H. S. Foote, and Samuel Knight, for the 
United States. 

Page, McCutcheon & Eells, Swift, Campbell & Jones, Platt & Bayne, 
and Butler, Notman, Joline & Mynderse, for appellees. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

G-ILBEKT, Circuit Judge. The United States brought a suit in 
equity against the American Lumber Company and the Central Trust 
Company to déclare null and void certain patents issued by the United 
States for lands in Califomia, the title to which is vested in the Ameri- 
can Lumber Company, subject to the lien of a trust deed to the Central 
Trust Company, securing bonds of the former company to the amount 
of $300,000. The défendants pleaded in bar of tlie "suit that by an 
act of congress approvedi March Sy 1891 (26 Stat. 1093, § 8), it is pro- 
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vided that "suits by tlie United States to vacate and annul any patent 
heretofore issued shall only be brought within fiye years from the 
passage of this act," and that the patents which it was the object of 
the suit to annul and vacate had been issued before the enactment 
of said statute, and that the suit had not been brought within flve years 
from the passage of the act. The bill was ûled on Pebruary 3, 1896, 
in the circuit court for the Northern district of California, It con- 
tained the allégation that the défendant the American Lumber Com- 
pany is a corporation organized imder the laws of the state of Illinois, 
and that the Central Trust Company is a corporation organized under 
the laws of the state of New York. On the day on which the bill was 
filed, two subpœnas bearing date February 3, 1896, were issued out of 
the clerk's ofiSce, upon a prsecipe which reads as f oUows : 

"To the Clerk of Sald Court— Sir: Please Issue two originals and two copies 
of subpœna ad respondendum herein, for service upon respondents, returnable 
Mareh 2, 1896; one original and copy being necessary for service upon, and for 
marshal to malîe retum of service upon, the respondent American Lumber Co., 
In Chicago, and the other original and copy of subpœna ad respondendum being 
necessary for marshal to serve upon, and to malse return of service upon, the 
respondent Central Trust Co., In New York." 

Both of the subpœnas so issued were sent as soon as issued, the one 
to t^ie United States marshal for the Northern district of Hlinois, and 
the other to the United States marshal for the Southern district of New 
York. The marshal for the Northern district of Illinois returned the 
subpœna with the indorsement that the défendants were not found 
within his district. A subpœna was again issued February 18, 1896, 
and was sent to said marshal, ànd wais thereafter returned with the 
indorsement that on February 24, 1896, it had been served upon the 
secretary of the American Lumber Company, in that district. The 
marshal for the Southern district of New York serred the subpœna 
on the Central Trust Company, in New York, on February 11, 1896. 
On March 5, 1896, and two days after. the expiration of the five-yeara 
period of limitation for the commencement of the suit, an order was 
entered in the suit, reciting that it appeared from the affidavit of 
Benjamin F. Bergen, solicitor for the complainaht, that the défendants 
were foreign corporations, having no ofBcer or représentative or agent, 
nor any offlce or place of business, within the state of California, and 
that the défendants could not be found in said state, and had not volun- 
tarily appeared in the suit, and requiring them to appear on April 6, 
1896. A copy of this order was served on the American Lumber Com- 
pany March 9, 1896, and on the Central Trust Company March 16, 
1896. On June 22, 1896, the service of this order was quashed upon 
the motion of the défendants ; and on June 25, 1896, anotlier order was 
thereupon entered, containing récitals similar to those of the flrst order, 
and directing the défendants to appear on August 3, 1896. It was 
upon the service of this last order that the défendants appeared and 
filed the pleas of the statute of limitations above set forth. Upon the 
hearing before the circuit court, the pleas were sustained, and the bill 
was dismissed. The case upon appeal to this court présents the single 
question whether or not, upon the record above set forth, the suit was 
begun within flve years after March 3, 1891. 
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Was the suit begun on or before March 3, 1896? It is contended by 
the appellaat that by flling the bill in equity and causing process to be 
issued thereon, for both the défendants, in good faith, before that 
date, it took ail the steps necessary to bring or commence the suit 
before the expiration of the time limited by the act of congress. Just 
at what point of time a suit in equity may be said to hâve been begun 
under the practice of the fédéral courts bas not been determined by 
any statute, or by any rule of court, or by any authoritative décision. 
A solution of the question must be found by référence to the English 
chancery practice, which has been made the rule of procédure in those 
courts. 

The origin of the English chancery practice is involved in some 
obscurity, but from the earliest treatises upon the subject it appears 
that the jurisdiction of the court of chancery was invoked formerly, 
as now, by flling a pétition or bill setting forth the complainant's 
grounds for relief, and praying that a writ of subpœna issue. Upon 
the pétition so presented, the chancellor determined whether a cause 
was made for the issuance of the writ. He had the power to grant 
or to withhold the writ. If the writ was granted, the suit was begun ; 
otherwise, there was no suit. The issuance of the writ was the com- 
mencement of the suit. In Harg. Law Tracts, 321, 425, may be found 
treatises on the writ of subpœna, in which the suit in chancery 
is designated a suit by subpœna. In course of time the practice was 
modified so that the signature of counsel for the complainant was 
taken as sufScient authority for the issuance of the writ, and it was no 
longer necessary for the chancellor to pass upon the case made in the 
pétition. It was held that the suit was pending from the teste of the 
subpœna. Pigott v. Nower, 3 Swanst. 534. Such, in brief, was the 
English chancery practice at the time of its adoption as the rule of pro- 
cédure in the courts of the United States. And while it is true that, 
in cases where the suit was instituted on behalf of the crown, the mat- 
ter of complaint was presented to the court by way of information in- 
stead of by pétition or bill, it was only in form that the information dif- 
fered from a bill; and it appears that from the flling of the informa- 
tion the subséquent procédure was substantiallv the same as in other 
suits. Mitf. Ch. PL 7, 22, 119; Attorney General v. Vernon, 1 Vem. 
277, 370. The présent suit on behalf of the United States might, no 
doubt, hâve followed the procédure of the English courts upon informa- 
tion (1 Barb. Ch. Prac. 34) ; but no warrant would be found from that 
fact for departing from the ordiaary course of a suit in equity. Our 
equity rule No. 7 foUows the English statute (4 Anne, c. 16, § 22) in 
providing that "no process of subpœna shall issue from the clerk's 
office in any suit in equity until the bill is flled in the office." Eule 5 
provides that while ail motions for the issuance of mesne process in 
the clerk's office shall be grantable, of course, by the clerk of the court, 
"the same may be suspended or altered or rescinded by any judge of 
the court upon spécial cause shown." In the frame of the bill there 
is still inserted the prayer that the writ of subpœna may issue; but, 
under equity rule 24, signature of counsel is "an afiarmation, upon his 
part that, upon the instructions given to him and the case laid before 
hjm, there is good ground for the suit in the manner in which it is 
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framed"; and it takes the place of an examination of th.e bill by the 
chancellor under.the original practice. The writ of subpœna in the 
English chancery practice ran in the name of the king, and was re- 
turnable before the chancelier. Our writ is issued in the name of the 
président of the United States, and is retumable before the court in 
chancery. It has been the interprétation of the English chancery prac- 
tice, as the same has been f ollowed and ^.pplied by the American state 
courts, that a. suit is begun, within the meaning of the statute of limita- 
tions, when the subpœna has been issued, provided that its issuance 
has been f oUowed by a bona fide effort to serve the same. 

In the case of Hayden v. Bucklin, 9 Paige, 512, Chancelier Walworth 
thus stated the law: 

"At the présent day tiie flling of a bill, and taking ont a subpœna thereon, 
and making a bona fide attempt to serve it without delay, may be Considered 
as the commenceinent of the suit for the purpose of preventijjg the opération 
of the statute of limitations, if the suit is afterwards proseeutëd with due and 
reasonable diligence." 

The language of the opinion se quoted ïs adopted as an authoritative 
formulation of the law in Busw. Lim. § 365, and in Ang. Lim. § 330. 
In Fitch V. Smith, 10 Paige, 9, the chancelier again declared the rule: 
"It is tnie, in common parlance we use the expression 'filiijg of the bill' to 
dénote the comrQéncement of a suit in chancery, instead of ref erring to the issu- 
ing and service of subpœna, or the making of a bona fide attempt to serve it 
after the bill has been flled, which is the actual commencement of the suit in 
this court." 

In Pindell v. Maydwell, 7 B. Mon. 314, the suprême court of Ken- 

tucky said: 

"In bringing' a suit in chancery, the first step taken by the eomplainant is 
to file his pétition or bill; and hence writers on this subject frequently speak 
in gênera] terms of this act as the commencement of the suit. But, so far as 
it relates to the défendant, the suing out process against him is the commence- 
ment of the suit, preferring the bill being only preparatory to this being done." 

Counsel for the appellant rely upon the language of the court so 
quoted, and upon similar expressions of other courts, to sustain the 
doctrine that suing out process is beginning the suit, and contend that 
the présent suit was begun on February 3, 1896, for the reason that 
process was sued out upon that date. They argue that it does not fol- 
low from the fact that the défendants were nonresidents of the state of 
California, and were corporations created under the, laws of other 
States, that they might not bave been found within the Northern dis- 
trict of California for the purpose of service of the writ,; ^nd that there 
is nothing in the bill to indjcate that the défendants had not agents or 
officers within the district upon whçm ^uch service might hâve been 
had. In short, they contend that process, was sued outin gopd faith, 
and that, therefore, the suit was begun. 

This leads us to inquire what is meant by theterm, "suing out pro- 
cess." From the authorities it appears that suing out process in equity 
is the same jii meaning as suing out process, in an action at law. It 
means that, upon the flling of a bill, a writ of subpœna is fllled ont 
by the clerk, and is delivered for service, Blain v. Blain, 45 Vt. 538; 
Day V. Lamb, 7 Vt. 426; Mason v. Cheney, 47 N. H. 24; Hardy v. 
Corlis, 21 N. H. 356 ; Updike v. Ten Broeck, 32 N. J. Law, 105 ; Bur- 
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dick V. Greén, Ï8 JoKiïs. 14 ; J'ackfcït V, Brooks, ii tVend. 650 ; H:augk4 
ton y. Leary, 3 N, C. 21; Webster y. Stai^e (N. G.) 21 S. E. 912; Hail 
y. Spencer, 1 R. I. IJ; Gardnér v. Webber, 17 Pick. 407; Evans v. 
Galloway, 20 Ind. 479; Whitaker v. TurnbuU, 18 N. J. I^w, 172. In 
order that tke writ be deemed to be sued ont, it milst haye left the 
possession of tbe oflQcér who issùed it, and must either haye reachéd 
the possession of the oflicer who is to serye it, or the possession of 
some one who is the médium of transmission to such officer. But this 
is not sufiacient to toll the statute of litnitatioiïs. The delivery of the 
writ must be f ollowed either by a seryice of the same or by a bona fide 
effort to serye it. If nothuig l)e done with the writ after its issuance, 
if it be retumed unseryed, or without the bona fide effort to serve it, 
and a new writ be taken ont, the date of the commencement of the 
suit will be postponed to the date of the second writ. Equity rulé 7 
prescribes that "the process of subpœna shall constitute the proper 
inesne process in ail suits in equity, in the first instance, to require the 
défendant to appear and answer the exigency of the bill." There can 
be no doubt, in view of the àverments of the bill, that if the subpœna 
in this case had béen delîvered upon its issuance to the marshal for 
the Northern district of California, for service upon the défendants in 
case they could be f ound in that district, and a bona fide effort had been 
made to serve them thereiu, and that effort had been f ollowed by timely 
proceedings to acquire jurisdiction by substituted seryice, the com- 
meheement of the suit would relate back to the date when the writ 
was so issued. So, also, it would seem that if, under the bill in thi» 
case, without the issuàhce of a subpœna, proceedings had been had 
according to the act of March 3, 1875, to obtain the spécial order 
therein provided for, the suit would hâve been begun at the moment 
when the spécial order was issued and delivered for service. Forsyth 
y. Pierson, 9 Ped. 801; Batt v. Proctor, 45 Fed. 515. But see, contra, 
Bronson v. Keokuk, 2 Dill. 498, Ped. Cas. No. 1,928. But, whether we 
measure the effort to make service in this case by whât was actually 
done or by the intention, the steps that were taken come short of the 
requirement of the rule. The only information we hâve concerning 
the intention of complainant or its connsel in suing ont the writ is af- 
forded — ^First, by the prsecipe, and, second, by what was done with the 
writ. Prom the prascipe it appears that the intention was to send the 
subpœnas forthwith without the state for seryice. From the writs 
themselves it appears that they never came intO the hands of the officer 
who was authorized to serve them, the marshal of the Northern district 
of California, but that they were sent to persons who were without 
authority to serve the same, and were by them subsequently retumed ta 
the clerk's office. It is needless to say that the process of the court 
could not run beyond the court's territorial jurisdiction. In deciding 
whether there was an effort to serve the subpœnas in good faith, we 
mUst be guided by a considération of what the law required in order 
to effect a valid service. It does not aid the bona fldes of the attempt 
to serve that the appellant's counsel thought that the subpœnas could 
be legally served by the persons to whom tliey were sent. It is imma- 
terial what may hâve been his belief or his opinion in that regard. 
The bona fides must be shown by proof that an effort was madfe to 
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proceed according to law, and that use was made, or atten^pted to be 
made, of the means whicli thé law prescribes. After the writs were 
issued in this case, not a step waa taken in the Une of lawfuî procédure. 
Sending the writs without the district in which only they could be 
served, and to persons who were without power to serve them, were 
Tain and futile acts, The delivery of copies of the subpœnas to the 
défendants at their offices in Hlinois and New Yorli, while it was suifi- 
cient to give them actual notice that a bill had been flled against them, 
was neilier a service nor an attempted service upon them, and was of 
no greater effect than any other notice which they might hâve re- 
ceived of the same fact. In short, it may.be said that up to the 5th 
day of March, 1896, nothing had been done to begin the suit except to 
file the bill, and to cause subpœnas to issue, which subpœnas were 
subsequently returned to the clerk's ofQce. 

It is argued that the court should construe liberally, in favor of the 
United States, a self-imposed statute of limitations, and the case of 
U. S. V. American BeU Tel. Co., 159 U. S. 548, 16 Sup, Ot. 69, is cited. 
The doctrine of that case, and of the précédents on which it is sus- 
tained, is conflned in its application to cases in which imcertainty ex- 
Ists as to the intention of the législature to impose the limitation. In 
the présent case no doubt is suggested by the language of the statute, 
and there is no room for construction. It is clear that congress bas 
said that aU suits by the United States to vacate patents shall be 
brought within the period limited by the act. The only question we 
are called upon to décide is whether this suit bas bçen begun within 
that period. In determining at what point în the proceedings a suit 
shall be deemed to be commenced, we bave no warrant for holding that 
the rule applicable to a suit on behalf of the United States shall diiïer 
from that applicable to other cases. When the United States, through 
its congress, bas said that suits in its favor shall be brought only 
within a stated period, we hâve no criterion for determining whether a 
given suit was commenced within that period, except to apply the rules 
and principles applicable to ail suitors. The decree of the circuit 
court will be affirmed. 



KENNEDY t. ELLIOTT. GRAINE v. SAMB. L AMONT v. S AME. 
(Circuit Court, D. Washin^on, W. D. February 23, 1898.) 

1. QntETINO TiTLE — ALIiEOATIONS OF COMPIiAINTS— LBGAI, TiTLE. 

Plaintiffs had not acquired the légal title to the lands they clalmed. They 
did not allège that they were entitled to possession, nor that défendant 
clalmed the title or Interest therein adversely to them, or had done or 
threatened to do any act which may cast a cloud on their title, and there 
was no prayer for a decree to quiet title or remove a cloud. Held, that 
plaintiffs were not entitled to équitable relief quleting title, elther under 
2 Ballinger's Codes & St. Wash. § 5500, or on gênerai équitable principles. 

Si SAMB— DlSPUTBD BotINDART LiNE BKTWBEN StATES— EELIBF IN EQUITY. 

WhIle there is a controversy between two states as to the location of the 
boundary Une between them, one whose title to tide lands is derived from 
one of the states, and dépends upon the location of such Une, cannot ma:n- 
taln a suit to quiet hls title against one who claims by grant from the other 
•tate. 
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8. Injonction— Interférence with PLA.iNTrïT's Business— Evidence. 

Before restrainlng défendant from interfering wîth plaintMs' business opér- 
ations, the court must find that défendant bas interfered or threatened to 
interfère therewith in a manner to cause plaintiiïs irréparable in jury. 

% 4. Tbespass— Remedy at Law. 

For a mère nalsed trespass by going upon land without license, where no 
injury is being done to the premlses, an action at law for damages aflforda 
an adéquate and complète remedy. 

Thèse were suits in equity brought by Ferguson Kennedy, Thomas 
Graine, and John Lamont, respectively, against J. G. EUiott 

Carey & Mays, for plaintiffs. 
Fulton Bros., for défendant. 

HAîWORD, District Judge. The parties to thèse suits are ail citi- 
zens of the state of Washington. The suits were originaJIy com- 
menced in the superior court of the state of Washington for Wahkiakum 
county, and were removed into this court by the défendant, on the 
ground that in each of the cases there is a controversy between citizens 
of the same state, claiming lands under grants from différent states. 
The land in controversy is a sand island, called "Miller Sands," situated 
in the lower Columbia river, the river being the boundary between the 
states of Oregon and Washington. In his answer the défendant setâ 
up a clàim to the whole of said island by virtue of an alleged grant 
from the state of Oregon, and each of the complainants daims a part of 
said island by virtue of contracts to purchase the same from the state 
of Washington. This island is classed as tide land, being a mère de- 
posit of sédiment and sand, entirely submerged when the river is at the 
stage of ordinary high tide. . Neither of the parties hâve any improve- 
ments, or other évidence of actual possession of the island, except a 
floating house, placed there by one of the complainants since thèse suits 
were commenced. The parties are ail flshermen, engaged during each 
flshing season in catching salmon in the Columbia river, and this island 
is valuable to them as a place for drawing seines. The complain- 
ants aver that the défendant has interfered with them in their use of 
the island by going there and taking fish by the use of seines, and that 
he threatens to continue such interférence, and on that ground they 
each ask for relief by injunction, to restrain the défendant from tres- 
passing. 

The Columbia river, from the Oregon shore to the Washington shore, 
opposite Miller Sands, is more than flve miles wide, and it is divided by 
a number of islands, and has three ehannels. Miller Sands is south of 
the northernmost channel, which at présent, and since the year 1882, 
has been the route of ail ships and large vessels navigating the Colum- 
bia river. The middle channel, which is south of Miller Sands, is the 
widest channel, and was traveled by ail large vessels from the year 
1851 until 1882. It is still used by steamboats and small vessels, but, 
by reason of sand bars forming therein, ocean-going vessels hâve been 
compelled to take the northernmost channel. The third channel, which 
is nearest to the Oregon shore, is, and has been, navigable for only 
light-draft steamers and small boats. The cases hâve been argued 
upon the theory that the ultimate détermination of the right of the 
parties dépends upon the location of the boundary line between the two 
85F.-53 
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States; |c(ç,.jf the mitjdle of the.maiti ^Mp ehannel^whiGli was known 
andiusedat.the date of the act of congress setting off Washington terri- 
tdry frém' Oregon; and defining the 'boundary betwe«n the two terri- 
tories, andat thié date of the adoption of the constitution of the state 
of Oregon, in which the boundary of that state is deflned, is the true 
and permanent boundary between the two states, the défendant bas no 
lawful or just claim to the land in controversy; and, on the other hand, 
if the midp.le pf the main ship çhannel knpwn and used since the year 
1882 hâs becpjme and is the présent boundary between the two states, 
the plaintiffâ hâté no lawful or just claim. The défendant, however, 
bas raised a question as to the right of the complainants to relief in a 
court of equity, and claims that, as he bas not done or threatened any 
destruction of the property, or, permanent in jury thereto, the complain- 
ants hâve an adéquate remedy at law, by actions to recover damages, 
if there is, or shall be, any just ground for charging him with the com- 
mission of a, trespass. 

The niaih question in dispute betweeîi the parties, as to which chan- 
nèl of the Columbia river is the boundary, and which state could law- 
fully gell the içlând, and the able arguments of counsel, hâve been con- 
sidered; but thé issues in the pleadings ape tob narrow to call for a 
décision of that question. The complainants aver that they are in 
possessipn, pnly équitable relief ia prayed for, and the cases hâve been 
tried in cônfonnity with the pràctiçe in equity; therefore, they cannot 
be regarded as actions to recover possession of real property. Nor 
can they be.viewed as proceedings under the statute of this state, au- 
thorizing any person having a vàUd, suljsisting interest in real prop- 
erty, and a right to the possession thereof, to main tain an action 
against any person claiming adversely the title, or some interest therein, 
for the purpose of obtaining a declaratory judgment quieting the plaiij- 
tiffs' title, or, removing a cloud therefrom (vide 2 Ballinger's Co,des & 
St. Wash. § 5500), because the bills of , complaint do not aver that the 
complainants are entitied to possession, nor chajgé that the défendant 
claims the title, or any interest therein, adversely to them, nor that 
hehas done or threatened ainy act which may ç^t a cloud upon their 
title, and there is no prayer for a decree quieting; their titles or to re- 
move any cloud. The same objections are obvions, and fatal, if the cases 
are to be considered as suits to quiet title, under the niles and practice 
of courts of equity, irrespective of any remedy or procedm"e provided 
by statute. . 

Besides the objection that the issues in the pleadings are too narrow, 
there is ah additionàl obstacle in the way of obtaining équitable relief, 
independently of the statute; for the complainants hâve not acquired 
légal titles to the land which they claim. They show only eçecutory 
contracts to purchase from the state of Washington, whereby the state 
bas covenanted to convey to each a particular tract, in considération of 
full payments of the purchase price in annual instaïlments, with inter- 
est. And if there is a controversy between the states of Oregon and 
Washington as to the location of their common boundary (the argu- 
ments assume that there is such a controversy between the two states), 
then, while that controversy remains undetermined, there is such un- 
certainty as to the validity of any title which the complainants can 
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acquire from the state of Washingtoii as to preclude them from estab- 
lisMng their rights conformably to the raies of procédure in courts of 
equity. If their titles were complète, as thej can< be made by the 
issuance of patents pursuant to their contracta with the state of Wash- 
ington, the complainants would still be barred from suing in equity, 
independently of the statute, by the rule which requires a plaintif!: in a 
bill to quiet title to show by incontestable évidence that he bas the légal 
title. 1 Pom. Eq. Jur. §§ 252, 253; Holland v. Challen, 110 U. S. 15- 
26, 3 Sup. et. 495; Prost t. Spitley, 121 U. S. 552-558, 7 Sup. Ct. 1129; 
Whitehead v. Shattuck, 138 U. S. 146-156, 11 Sup. Ct. 276; Wehrman v. 
Conklin, 155 U. S. 314-333, 15 Sup. Ct. 129. The only cases which I 
hâve found in which the suprême court bas adjudicated adverse claims 
of individuals to real estate, where the location of a boundary line be- 
tween adjoining states had to be ascertained in order to détermine the 
rights of the litigants, are Handly v. Anthony, 5 Wheat. 374-385, and 
Howard v. Ingersoll, 13 How. 381--429. Both were actions at.law in 
the f orm appropriate for the trial of questions of title. In Fowler v. 
Miller, 3 Dali. 411-415, and in Ehode Island v. Massachusetts, 12 Pet. 
657-754, the suprême court expresged the opinion that United States 
circuit courts hâve power to décide questions as to the boundary of 
adjoining states in suits between individuals, when it is necessary to 
décide such questions in order to détermine the rights. of parties. But 
thèse opinions do not intimatg that disputes between individuals as to 
questions conceming state boundary Unes can be cognizable in equity 
while there is any contrpversy between the states invplving like ques- 
tions. 

The complainants having prayed only for préventive relief, by injunc- 
tion, to restrain the défendant from interfering with them in their flsh- 
ing opérations upon the island, and having failed to show sufflcient 
grounds for any other or différent relief, the cases must be dismissed 
for lack of évidence. As a basis for an injunctipn against interférence 
on the part of the défendant with the opérations of the complainants in 
their business of fishing, it is absolutely necessary for the court to 
flnd, from the évidence, that the défendant has interfered or threat- 
ened to interfère in a manner to cause the complainants irréparable 
injury; and there is no évidence to justify such a flnding. Each of the 
complainants has given testimony as a witness in his own behalf. Their 
testlmony does pot prove interférence, but the contrary; for, by the 
admission of two of them, they hâve used the land which they claim in 
their fishing opérations for years past, without interruption or inter- 
férence, and the other complainant is silent as to the only issue pre- 
sented by the pleadings. There is no other évidence in the case 
tending in any way to support the charge. 

I hold, also, that for a mère naked trespasa by going upon land with- 
out license from the owner, where no injury is being done to the prem- 
ises, an action at law for damages aflords an adéquate and complète 
remedy, and the owner can hâve no ground for relief in equitv. 
Meeker v. Gilbert, 3 Wash. T. 369, 19 Pac. 18. A decree of dismissâl 
wUl be entered in each case. 
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BAKER V. BBACH et al. 

(Circuit Court, D. Washington, N. D. February 3, 1S98.) 

National Banks— Assbssmbnts on Stockholdeks— Liabilitt of Estâtes. 

The wldow of a deceased stockholder of an insolvent national bank, who 
by authority of the will undertook to settle the estate as exeeutrix without 
judicial proceedlngs, but failed to transfer such stock to herself or other 
person, cannot, on the ground that the estate is fuUy settled, escape liability 
as exeeutrix for assessments on such stock to the extent of assets of the 
estate under her control. 

This was a suit in equity by Charles H. Baker, as receiver of the 
Merchants' National Bank of Seattle, against A. I. Beach, Mary L. 
Macdonald, as exeeutrix of the last will and testament of James 
Eeid Macdonald, deceased, and others, to enforce a liability for as- 
sessments on national bank stock. 

Stratton, Lewis & Powell, for complainant 
Ira Bronson, for défendants. 

HANFOKD, District Judge. The question to be decîded in this 
case is as to the liability of the défendant Mary L. Macdonald, in 
her capacity as exeeutrix of the last will of her husband, for an as- 
sessment upon shares of stock of the Merchants' National Bank, of 
whieh hè was owner at the time of his death. The will authorizes 
thé exeeutrix to settle up the estate without judicial proceedings. 
Tiie exeeutrix bas paid ail claims against the estate and liabilities of 
her husband which existed at the time of his death, and now claims 
the estate and ail property rights of the deceased in her own right 
as the widbw of the deceased and as guardian of her minor child. 
The shares of stock being personal property, ownership thereof passed 
to hèf as légal représentative of the deceased, — that is, asi exeeu- 
trix bf the will, — -and the estate in her hands was liable for assess- 
ment thereon. As exeeutrix, she could hâve transferred the title 
to herself individually, or to any otheir person. But, having failed 
to make such transfer, fehe cannot be said to hâve completely settled 
up the estate, so as to claim exemption f rom liability in her capacity 
as exeeutrix to the extent of the value of any assets of the estate 
remainîiig subject to her control. As the law makes no provision 
for discharging an exeeutrix who assumes to carry out the provisions 
of a will in settling up the estate of a deceased person without other 
authority than the will itself, exemption from liability incident to 
ownership of any property which belonged to the deceased in his 
lifetime cannot be claimed until the title to ail personal property of 
the deceased has been transferred, and until the heirs hâve obtained 
possession of ail real property. A decree will be entered according 
to the prayer of the bilL 
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BAKBE V. REBVES et aL 

(Circuit Court, D. Washington, N. D. February 3, 1898.) 

1. Traksper op Stock in National Bank— Insolvbnct of Bank — Liabilitt 
for assessmbnts. 

A stockholder in a national bank, with knowledge that the bank is in a 
failing condition, cannot make a voluntary transfer of bis stock to one finan- 
cially irresponsible, and tbereby escape liability for assessments. 

& Samk— Insolvbnt Bank— Liability of Ownbr of Stock at Timb op Fail- 

URB. 

ïbe owner by assignment of stock in a national bank at tbe time of its 
failure is liable for assessments thereon, though bis assignor, who trans- 
ferred it knowing that the bank was in a failing condition, is also liable. 

Thia was a suit in equity by Charles H. Baker, as receiver of the 
Merchants' National Bank of Seattle, against W. H. Eeeves, Minnie 
Eeeves, and Ira Bronson, to recover an asses&ment on certain shares of 
stock in the bank. 

Stratton, Lewis & Powell, for plaintifis. 
Boyd J. Tallman, for défendants. 

HAKPOED, District Judge. The object of thîs suit is to hold each 
of the défendants liable for an assessment upon stock of which the de- 
fendant William H. Eeeves was owner, and which he transferred to 
his daughter, Minnie Eeeves, and subsequently held as her assignée 
or agent. In that capacity he transferred part of it to the défendant 
Bronson. 

At the time of the flrst transfer, William H. Eeeves was a director 
of the bank, and fully informed as to its condition. It was a time of 
général financial dépression, and it was diiHcult to keep on hand the 
amount of money required as a reserve fund to meet the demands of the 
depositors, and to maintain the crédit and standing of the bank. 
Minnie Eeeves is the daughter of William H. Eeeves, and at the time 
owned no property, and was dépendent on him for support, and was 
a student in collège. William H. Eeeves voluntarily, and without 
any request from his daughter, or considération, transferred the stock 
to her, and immediately thereafter she indorsed the certiflcates and lef t 
them in his keeping. I am convinced that at the time of making the 
transfer of stock to his daughter, Mr. Eeeves hoped and believed that 
the bank would survive, and that his présent would be a benefit, rather 
than an incumbrance, to his daughter ; but the bank was in a failing 
condition, and there was then ground to apprehend that it would 
become insolvent, and be compelled to go out of business. With knowl- 
edge of its condition, he could not transfer the stock to a person flnan- 
cially irresponsible, and thereby escape the liability of a shareholder 
for assessments to meet the demands of creditors. Bowden v. John- 
son, 107 U. S. 251-264, 2 Sup. Ct. 246. The défendant Bronson, having 
received the stock, and being the holder of it at the time of the failure 
of the bank, is liable for the assessment; and, for the reasons stated, 
the défendant William H. Eeeves is also liable. 

Upon the authority of the case of Gilbert v. Van Arman, Fed. CJas. 
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No. 5,414, I overrule the défendants' objection to the évidence on the 
ground that the same was not taken in time. A decree wiïl be en- 
tered according to the prayer of the bill. 



PATON et al. v. NORTHEKN PAC. R. 00. et al, 

(Circuit Court, E. D. Wisconsin. July 22, 1896.) 

1. Insolvhnt Corporation— Rkorganization— Exclusion of Gênerai, Cred- 

ITORS. 

A plan for the reorganizatlon of an insolvent corporation whieh gives stock- 
holders an toterest in the new organlzation upon agreed terms, but does 
not include gênerai creditors, or tender them an opportunity to join therein, 
Is not invalld, unless the scheme is one to give to stockholders that which 
should go to creditors, or one to defraud creditors. 

S. Same— Includihq STocKHOiiDBRS in Eeorganization — Fbaud on Creditors. 
Where stocliholders of an Insolvent corporation were permitted to partici- 
pate in a reorganizatlon thereof, and for their stoeli were given an equal 
number of shares in the new organization upon the payment of a given 
sum per share, and it appears that such sum is largây in excess of the 
market priée of such new stocls, it cannot be said that including stociihold- 
ers in such reorganizatlon was a fraud upon gênerai creditors. 

8. Samk— EciuiTT— Plan op Reorganization— Offer to Accept. 

A bill by gênerai creditors of an insolvent corporation which seelss to set 
aside a decree for the sale of the corporate property, and enjoin the sale 
and the carrying out of a plan of reorganizatlon, and aslis that the court 
formulate a new and just plan of reorganizatlon, giviiig to the gênerai cred- 
itors their approprlate proportion of bonds or stoclc, and determining the 
terms upon which that proportion shall be awarded, is whoUy without 
equlty, where there is no ofCer by complainants to enter Into or be bound 
by any plan of reorganizatlon. 

The complainants, holders of 5,498 bonds, of fl,000 eaich, issued by 
the Seattle, Lake Shore & Eastern EaUway Company, and claiming to 
be gênerai unsecnred creditors of the Northern Pacific Railroad Com- 
pany, by virtue of the latter's guaranty of the bonds mentioned, flled 
their bill setting forth the varions mortgages issued by and upon the 
railroad of the Northern Pacific Railroad Company, and the proceed- 
ings instituted in this court in the year 1893, to foreclose the second, 
third, and Consolidated mortgages upon the road, resulting in a decree 
of f oreclosure passed by the court on the 27th day of April, 1896, direct- 
ing a sale of the property to satisfy the amount found due upon the 
varions mortgages sought to be foreclosed. 

The bill allèges that such foreclosure decree was passed by consent, pursuant to 
a consplracy, plan, and agrèement publlshed March 16, 1896, by which the trus- 
tée and bondholders under the varlous mortgages conspired wlth the railroad 
Company and its stoclsholders to exclude gênerai creditors from participation in 
the assets of the insolvent Northern Pacific Railroad Company, and to award to 
gtocliholders . of the company, in proportion to their former holdings, new rights 
and privilèges, which the bill charges should belong to the gênerai creditors of 
the road, and that such gênerai creditors were excluded from participation in the 
plan of reorganizatlon. It was charged that sùch plan and agrèement was a fraud 
and wrong upon gênerai creditors, beeause it gave to stocltholders, upon the pay- 
ment of specifled sums of moneys, the right to participate in the reorganizatlon, 
which was a valuable right, and one which could not legally be reserved for the 
stocliholders until it should flrst be oft'ered to and declinèd by gênerai creditoa-s, 
and that it also wtis a co'mWnatlon to preVent the gênerai creditors from bidding 
at the sale under the decree, thereby preventing compétition between stocliholdera 
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and secnved creditors. The bill prayed that snch plan and agrcement of reorganiza- 
tion might be deelatad to be in f raud of the rights of the gênerai creditors; and 
that ail peraons may be enjoined from pursuing such plan or from any purchase 
of the ràilroad thereunder; that the decree mlght be opened, and the gênerai 
creditors adjudged to be entitled to ail rights given to stockholders by such plan 
and agreement; that the conrt would formulate and provide a juSt and fair plan 
for distribution of the secijrities of any new corporation whicli might be formed 
uuder such plan and agreement, and which might purchase the railway; that the 
proposed sale under the decree should be enjoined; and that the défendants -who 
constituted the reorganization committee should be enjoined from issuing to stock- 
holders of the ràilroad company any securities of the new company until they 
shouW bave been first offered to and deelined by gênerai creditors. The Northern 
Pacific Ràilroad Company demurred specially to the blU, upon the ground that 
the complainants are not judgment creditors; that the alleged guaranty of the 
bonds of the Seattle, liake Shore & Bastern Railway Company was without con- 
sidération and vold. Others of the défendants demuired éenerally to the bill. A 
motion forinjunction pursuant to the prayer of the bill came on for hearing, aï 
which time there was piesented for the reorganization committee an affldavit con- 
troverting many material charges in the bill. At the hearing of the motion, thé ap- 
plication for an Injunction restrainlng a sale under the decree was abandoned by 
tbe complainants' counsel, and the motion llmited to an order restraining the re- 
organization committee from delivering to stockholders of the Northern Pacific 
Ilajlroad Company any stock of the new company to which they might bçcome 
entitled under the provisions of the plan of reorganization. 

Peckham & Stark, for complainant 

Silas W. Pettit, for N. P. R. Co. 

W. N. Cromwell, for Aflams. 

J. Gr. Flanders, for the Loan & Trust Co. 

Stetson & Morawetz, for Morgan. 

JENKINS, Circuit Judge (orally). It îs proper to look at the situa- 
tion of this road, and the relative position of the parties with respect 
to their securities and claims, before proceeding to remark upon the 
légal aspect which the case présents. 

The proceedings in behalf of the trust company to foreClose certain 
mortgages upon the road wére commenced in the year 1893, since which 
time this road and its property hâve been under the management and 
in the possession of the receivers of the court. At the time of the 
publication of the plan of reorganization, the property of the road stood 
substantially, if not accurately, in this position: There was a first 
mortgage of |41,879,000; there were the underlying mortgages upon 
the Missouri Division of f 1,815,500 ; and upon the Pend D'Oreille Di- 
vision of 1357,000, — ^making $44,051,500 in amount of mortgage liens 
superior to the mortgages sought to be foreclosed. The principal and 
interest to the date of the decree of the second mortgage was |23,033,- 
738.80; of the third mortgage, |13,6O6,212.70; of the Consolidated 
mortgage, |71,643,703.63. There were also outstanding receivers' 
certiflcates amounting to $5,000,000, which were liens upon this road 
prior to eithcr of thèse mortgages for such amount as might remain 
after the application of collaterals. Without référence to the re- 
ceiver's certiflcates, there was a debt upon this ràilroad superior to 
any claim of the preferred or comraon stock, and superior to any claim 
of gênerai creditors, of $152,335,155.13. The fixed charges amounted 
to 110,905,690. The net income under the receivership for the year 
1894-95 (a fair year) was $6,015,846.02, leaving a déficit to meet the 
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fixed charges of nearly $5,000,000. So that it may well be said, as 
was said and is asserted over and over again in the record of the f ore- 
closure proceedings, tliat this railroad company was insolvent. 

The plan of reorganization proposed that, upon the purchase of this 
road upon the sale, — if the syndicate should become the purchaser, — 
there should be issuèd $130,000,000 of 4 per cent. lOO-year gold bonds, 
secured by flrst mortgage; $60,000,000 of 3 per cent. lOO-year gold 
bonds, secured by a second mortgage; |75,000,000 of preferred stock, 
and $80,000,000 of common stock; and by the plan, after payment of 
scme small amount of cash, the holders of the flrst mortgage bonds 
assenting to the arrangement should hâve |1,350 in new bonds for 
each |1,000 of old bonds, and that amount, undoubtedly, in view of 
and because of the réduction in the rate of interest. The holders of 
thé second mortgage bonds should take IISJ per cent, in 4 per cent, 
bonds for the old bonds and accumulated interest, and 50 per cent, in 
preferred stock. The holders of the third mortgage bonds should 
take 118^ per cent, in 3 per cent, bonds in lieu of the old bonds and ac- 
cumulated interest, and 50 per cent, iq preferred stock. The consols 
should receive 66| per cent, in the 3 per cent, bonds, and 62^ per cent. 
in preferred stock. Provision was also made for the retirement of 
the bonds held by the Northwest Equipment Company, and of those 
pledged for collatéral trust notes and for dividend certiflcates issued 
under certain resolutions of the old board of directors with référence 
to a supposed surplus or dividend belonging to preferred stockholders. 
The preferred stock of the old company should receive 50 per cent, in 
new preferred stock, and 50 per cent, in new common stock, in con- 
sidération of the holders of it paying $10 per share. Holders of the 
common stock should receive 100 per cent, in new common stock upon 
paying $15 per share. The estimate of the plan was that, by the 
abatement of interest, the amount of fixed charges, now 110,905,690 
annually, would be reduced to $6,052,600 annually. The property up 
to this time, at the best, could be relied upon to realize not to exceed 
$7,800,000 a year. 

It is no doubt true, as ruled in Railroad Co. v. Howard, 7 Wall. 392, 
that the disposition of the property of a corporation among its stock- 
holders, without ppoviding for the payment of the debts of the corpora- 
tion, is a fraud upon creditors. It, however, is essential to look at the 
facts of each case in order to accurately apply the principle enunciated ; 
for, if the contention of counsel for complainant be correct, ail agree- 
ments of reorganization of bankrupt corporations which fail to give ail 
creditors of the corporation an interest in the reorganization, or which 
fail to satisfy the debts of the corporation, and which accord to stock- 
holders of the old corporation upon any terms an interest in the new 
corporation, are inhibited by the law, and void. If such conclusion 
resuit from the décision in the Howard Case, the resuit must prove 
disastrous, uprooting past reorganizations of great magnitude, and 
seriously crippling, if not preventing, any future reorganization oî 
banlirupt corporations. In the Howard Case the property of the 
Mississippi & Missouri Railroad Company, an insolvent corporation, 
was incumbered by flve mortgages. The Chicago & Rock Island Rail- 
road Company proposed to purchase of the insolvent corporation its 
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railway for the sum of $5,500,000, contingent upon obtaining title 
thereto forthwith. The only mode of accomplishing this was by the 
foreelosure of one or more of the mortgages. Thereupon, at a meeting 
of the bondholders under the varions mortgages, and of the holders of 
stock of the insolvent company, the offer was accepted; the bond- 
holders agreeing to take a certain percentage of their bonds in sivtis- 
faction of the debt, and in discharge of the lien under the mortgages, 
the holders of stock agreeing to receive a percentage of the price in 
satisfaction of their claim. Foreelosure proceedings were commenced, 
and prosecuted to effect, in aid of and in consummation of that agree- 
ment. The bondholders abated tbe sum due them for a specified cash 
payment or payment in what to them was équivalent to cash; and, 
befof e the division among the stockholders of the percentage reserved 
to them, certain judgment creditors sought to hâve applied upon their 
debts the amount awarded to the stockholders. The court sustained 
this contention, upon the facts disclosed. Mr. Justice Clifford, delivel*- 
ing the opinion of the court, observed (page 414) : 

"Holders of bonds secured by mortgage, as in this case, may exact the whole 
amount of the bonds, principal and interest, or they may, if they see fit, accept a 
percentage as a compromise In full discharge of their respective claims; but, 
•whenever their lien Is legally discharged, the property embraced In the mortgage, 
or whatever remains of it, belongs to the corporation. Conceded f act is that the 
property purchased of the railroad was sold for the considérations specified In the 
record, and that the mortgage bondholders discharged their lien for 84 per cent, 
of that amount, and that the resldue of the purchase money remained lu the 
hands of the purchaser, discharged of the lien created by the mortgages." 

There, as not hère, the agreement of sale to the purchasing company 
was made before the foreelosure proceedings, the latter being merely 
incident to and in aid of the agreement of sale. It is also true that 
the property was incumbered beyond its value; but there, as not hère, 
by agreement, the property of the company was to be divided among 
the bondholders and stockholders upon an agreed basis, the claims of 
the bondholders being compromised, abated, and discharged in full. 
Hère the proposed plan is to take effect in the event of purchase under 
a decree of sale; and it may be assumed that the decree was entered 
by consent of ail parties interested in furtherance of the plan of reor- 
ganization. And it may also be assumed that, upon the sale to be had, 
the reorganization committee would become the purchaser; for as ex- 
pressed by the suprême court in Kailwav Co. v. Gebhard, 109 U. S. 527, 
549, 3 Sup. et. 371: 

"It rarely happens in the United States that foreclosures of railway mortgages 
are anything else than the machinery by which arrangements between the cred- 
itors and other parties in interest are carried into effect, and a reorganization of 
the affalrs of the corporation under a new name brought about." 

So that the question is presented whether any plan of reorganization 
can be sustained which does not comprehend the protection of the 
rights of gênerai creditors of the corporation; or, in other words, 
whether bondholders hâve a right to agrée with stockholders upon 
terms which may be agreed upon to give the latter an interest in the 
new corporation, without including creditors in such plan of reorgan- 
ization, or at least tendering them an opportunity of joining therein. I 
fail to perceive any just reason why, in the absence of fraud or oppres- 
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sijOii,suçli arrangements should not be upheld in a coijçt of equity. It 
was ç<pspipetent for thèse bondholders to exclude stockholders from any 
agreement. It was also compétent for them to exclude çreditors. The 
bondholders, under différent mortgageg, could agrée among themselTes, 
without référence to çreditors or stockholders; and in case of agree- 
ment with stockholders, unlessthe scheme is clearly one to secure to 
the stockholder that which should Jnstly go to the créditer, — unless 
it can be said that it was a scheme to def raud çreditors,^ perceive 
no reason which would justify denunciation of the plan. To the con- 
trary, such plans of reorganization hâve met with gênerai approval, 
bçcause they tend to avoid sacrifice and loss, and are bénéficiai to the 
public. Eobjnson v. Eaiiroad Co., 28 Fed. 340; , Mackintosh v. Rail- 
road Co., 34 Fed. 582; Central Trust Co. of New York v. United States 
RolUng-Stock Co., 56 Fed. 5, 7; Pennsvlvania Transp. Co.'s Appeal, 
101 Ea. St. 5T6. 

Can it fairly be said that any fraud hère was perpetrated upon the 
crçditors? What was the position of the stocliholders? ,, This property 
was incumbered to the amount of $152,000,000. There is no alléga- 
tion in this bill, nor is there information within reach of the court in 
thç record of the f oreclosure suit, which shows the actual value of this 
railroàd property; but it.is clear that, at the time of the reorganization 
plapi, the net earnings of the road were largely insuffieient to pay its 
flxed charges, and that there was a continuai ahnual déficit in that 
respect. So that, looking at the înterest of the stockholders in the 
Northern Pacific Company at the time this plan of reorganization was 
proposed, can it properly be said that the stock had any actual appréci- 
able value? ït might, under certain contingencies, hâve, a certain 
market value for the purposes of control, if it could control, but cer- 
tainly not with référence to the control of this property, which was 
within the custody of the court for the purpose of foreclosing.the mort- 
gages and protecting the çreditors of the road. Under thèse circum- 
stances, this reorganization agreement proposes that the stockholders 
might hâve common stock in the new company upon paying |13 a 
share. What would they get? If the court bas accurately placed 
thèse figures, there will necessarily be, under présent conditions, not 
more than sufiicient income to meet the net fixed charges, even under 
the plan of reorganization. What, then, was the hope? That busi- 
ness would revive; that the country would recover from the panic of 
1893; and, with the revival of business, the road would be able to 
meet its fixed charges, and in the time to corne, possibly, — though 
rather doubtfuUy, because, I think, expérience has shown there are but 
few, if any, roads west of the Mississippi river that hâve been known to 
pay a dividend on their common stock, — there might be realized sorae 
dividend upon the common stock. But for that possible hope, coupled, 
perhaps, with anticipated participation in the control of this road 
that might corne in time, thèse stockholders, in order to acquire new 
stock, must pay |15 a share. That was not for the property of the 
Northern Pacific Company, but in the hope that in the future they 
might, in view of the possible revival of business and the growth of 
the country penetrated by the railroàd, realize some profit upon the 
new, and recover the loss upon the old, investment; and that they bave 
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entered upon a doubtful spéculation, and hâve yet received, and are 
likely to receive, nothing, is shown by the fact appearing in the record, 
that the stock, or the interest of the stockholders upon which |10 a 
share has been in fact paid, brings to-day less than |6 in the market. 

This bill was filed by gênerai creditors of the Northern Pacific Com- 
pany to attack this decree. It allèges that this arrangement, which in 
the bill is termed a "conspiracy," was made without the opportunity 
afforded to the gênerai creditors to participate in the reorganization, 
and to bave awarded to them the interest of the stockholders. In 
other words, it is claimed — and that is the broad claim of this bill — 
that when a railroad eompany is insolvent, and its mortgages are 
sought to be foreclosed, and reorganization is attempted, unless the 
bondholders shall take into their plan of reorganization stockholders 
and creditors, such a reorganization is invalid. This bill demands 
that this decree shall be set aside, and that it shall be adjudged that 
the gênerai creditors of this eompany are entitled to ail the rights 
which by the reorganization plan are given to the stockholders, and 
that the court shall formulate and provide a fair plan for the distribu- 
tion of the securities of any new corporation which may be formed by 
the bondholders or other purchasers of the property of the Northern 
Paciflc Railroad Company pursuant to sale under any decree to be 
passed, and provide for just and fair exécution of such agreement and 
distribution of securities among the varions parties entitled thereto. 
In other words, it is suggested by this bill that, upon any plan of reor- 
ganization, the parties in interest are not to be at liberty to contract 
with each other; but that the plan of reorganization should be formu- 
lated and imposed upon the parties by a court of equity. Courts are 
created for the purpose of enforcing contracts which parties hâve made, 
not for the purpose of making contracts for parties. It would be 
more than doubtful, if power was conferred upon a court to make a 
contract for parties, whether it could make as fair and just and 
équitable a conti'act as could the parties themselves. 

There is another peculiar feature of this bill. The complainants 
come into equity asking that they be substituted to ail the rights of 
such stockholders as assent to and participate in this plan of reors^an- 
ization. It is a familiar principle that he who comes into a court of 
equity asking equity should be willing to do equity. Thèse holders 
of common stock who hâve entered into this plan of reorganization. 
in order to acquire any right whatever, in order to hâve a possible, but 
remote, contingency of receiving anything in the future, were obliged 
to pay |15 a share for each share of stock. If the theory could be 
upheld that the complainants hâve the right to be substituted in the 
place of the stockholders under the plan of reorganization upon pay- 
ment of the assessment of |15 a share, it is to be observed that the com- 
plainants do not even offer by their bill to pay the stockholders the 
sums which hâve been paid upon their snbscription to this plan of 
reorganization. While it is true, as observed by counsel, that the 
market price of stock is not always a just, and true criterion of its value, 
that the market may be inflated to-day and depressed to-morrow, and 
is subject to manipulation, still, it remains true that the market value, 
as indicated by sales, is to some extent an indication of the real value 
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of the property. It may therefore, not without reason, be said that 
the omission in this bill of any tender to do equity, or of any ofler to 
pay the price demanded for this common stock as a condition of par- 
ticipating in the plan of reorganization, is because, as shown by this 
record, the share of stock upon whieh $10 has been paid to-day, not- 
withstanding the assured success of the plan, commanda less than $6 in 
the market. This bill, as was observed, is not to carry ont this plan of 
reorganization, substituting the gênerai creditors for the stockholders, 
but desires and demands that the court shall formulate a plan of reor- 
ganization, giving to the gênerai creditors their appropriate proportion 
of bonds or stock, and determining the terms upon which that propor- 
tion shall be awarded; and it does not offer even to enter into or be 
bound by any plan of reorganization, but simply that there may be 
tendered to creditors an opportunity of entering into a plan of reorgan- 
ization without any sort of obligaticm or offer upon their part to enter 
into it, to assume its obligations, or to pay any money. The resuit 
would be, if the prayer of this bill were granted, that this reorganiza- 
tion plan would be set aside, and the court would require bondholders 
and stockholders to reform the plan of reorganization so as to embrace 
creditors or tender to them an opportunity to join upon such terms 
as might be thought proper, with leave to the gênerai creditor to ac- 
cept it or not, as he might think best. 

A careful examination of this bill and of the record, in the light of 
the knowledge which the court has of this whole transaction, satis- 
âes me that the bill is without equity. This conclusion renders it un- 
necessary for the court to consider the other questions that were argued 
at the bar, — whether a gênerai creditor, not having placed his claim in 
judgment, could maintain such a bill as the présent, or whether the 
contract under which the complainants claim to hâve become gênerai 
creditors of the company was ultra vires the corporation. The motion 
will therefore be overruled. 



COUDERT V. TJNITBD STATES. 

(Circuit Court, S. D. New York. March 30, 1895.) 

Terms OB' Court — Amendment dp Findings. 

A motion to amend findings of fact in an action at law in wliieh final 
Judgment was entered October 24, 1894, is not too late, as made after tlie 
term, wlien made In the United States circuit court for the Southern district 
of New York on March 15, 1895; for the October term for the trial of ac- 
tions at law, under Eev. St. § 658, continues until the flrst Monday In April, 
and does not expire on the last Monday In February. 

Motion to amend findings of fact by making them more spécifie, 
and by striking ont certain conclusions of law stated as findings of 
fact proper. 

The motion was made' In an action at law arising under the Tucker act, in 
which plalntiff seeks to recover certain deposits from the United States. The 
facts constltùting the cause of action appear more fully in a subséquent déci- 
sion In this case In the circuit court of appeals, reported as U. S. v. Coudert, 
19 0. 0. A. 543, 73 Fed. 505. Findings of fact were slgned by the circuit 
«court and flled on October 24, 1894, and judgment entered against the United 
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States on rîovember 5, 1894. On March 15, 1S95, thls motion was made by 
tbe United States, on affldayits, to amend thèse findings o£ fact. Notice of the 
motion had been test given to the adverse side on March 5, 1895. It was con- 
tended by the United States that the motion was made during the same term 
at which judgment was entered, and that the motion, therefore, was not too 
late, as the October, 1894, term for the trial of actions at law in the circuit 
court for the Southern district, under Eev. St. § 658, does not expire until the 
flrst Monday In April, 1893. 

Wallace Macfarlane, U. S. Atty., and Max J. Kohler, Asst. U. S. 
Atty., for the motion. 
Joseph Kling, opposecL 

LACOMBE, Circuit Judge. The October jury term in this court 
lasts until the ensuing April term. Jones v. Navigation Go., 11 
Blatchf. 406, Fed, Cas. No. 7,485. The motion was therefore in time, 
and there seems no sound objection to the amendments proposed, 
which only make the findings more detailed, and conformed strictly 
to the proofs. The findings are amended as prayed. 



HOLLAND V. McGLINN. 

(Circuit Court, N. D. Califomla. January 10, 1898.) 

LiMiTATioH ov Actions— Lâches. 

An action to reeoTer money intrusted to another as attorney ta fact can- 
not be maintained 12 years after the cause of action aeerued, on a complalnt 
which does not show a cause of action based on an express eontinulng trust, 
not subject to the statuts of limitations. 

Fox, Kellogg & Gray, for plaintifl. 
Timothy J. Lyons, for défendant. 

MOEROW, Circuit Judge. This is an action brought by the plain- 
tiff, as the assignée of Susan McMonagle, upon a rejected claim 
presented by her against the estate of Patrick McGlinn, the defend- 
ant's intestate. The claim was for the sum of $12,575.12, and'it re- 
cited that said sum was "intrusted by the said creditor [Susan Mc- 
Monagle] to the said Patrick McGlinn, as attorney in fact for said 
creditor, together with ail proceeds from such portion thereof as 
may hâve produced anything by proper investment and interest at 
the rate of seven per cent, per annum on the balance from Aigust 
21, 1882." This is the same money for the recovery of which Susan 
McMonagle, plaintiff's assignor in this action, has brought a bill in 
equity in this court against the same défendant, praying that said 
sum be declared trust funds in the hands of the défendant, and that 
certain real estate owned by the défendant be chargea with the trust. 
A demurrer to the bill as amended was interposed, and has just been 
considered, the demurrer being sustained and the bill dismissed. 
See opinion of this court in McMonagle v. McGlinn, reported in &5 
Fed. 88. A demurrer is also interposed to the complaint in this 
case upon several grounds, the principal ones being the bar of the 
statutes of limitations of this state and lâches. In my opinion, the 
demurrer is well taken. The claim purports to date from August 21, 
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1882. When presented as a daim against the estate of Patrick Mo- 
Glinn, deceased; some 12 or 13 years haâ elapsed. Wliatever view 
be tafeén of thé nature of tfiè claim, — that is, whether it be cbnsidered 
as à depQsit, or money due on contract, or balance on account, etc.,-^ 
it is barred by the varions periods of limitation prescribed by sec- 
tions 337, 338, 339, 343, and 344 of the Code of Civil Procédure of thi» 
State. The action was not commenced until April 9, 1896, a period 
of nearly 14 years. The contention, by counsel for plaintiff, that 
the claim presented against the estate and the averments of the com- 
plaint show an express, continuing trust in favor of plaintiff with 
référence to the money in question, is not supported by the most 
favorabieviëw that cari be taken of the language used in the claim, 
and of the allégations in the complaint. The complaint will there- 
fore be dismissed. 



GUNTHBR V. LivBRpèoL & LONDON & GLOBE INS. CÔ.ï 
(Circuit Court, E. D. New York. February 23, 1882.) 

1. FiBB Insurance— Pi.EADiNO Conditions— Vaivkk of Objection. 

The Insurer, in its answer, set out the copdltiorts of the policy, and alleged 
generally that they were broken, and then specified the particulars In whlch 
they were broken, not mentlonlng, however, a condition against drawing 
kérosène by any light other than daylight. . Évidence was admitted tending 
to show that kérosène was being drawn by artlflcial llght, and caught flre 
therefrom. This évidence went tn, however, as part of the circumstances 
atteriding the flre, and plaintiff had no opportunity to object on the ground 
that the condition was not pleaded. Beld, that Its admission was not a 
waiver of the objection, and défendant was not entltled to an Instruction 
that the pollcy was void for breach of thls «ofldition. 

2. Same — Bbkach of Conditions. 

A condition, in a policy on an hôtel, avoiding the pollcy If the premises 
sbould ]be occupied or used so as to increase the risk by any means whatever 
"withlû the control of the assUred," or If the assured should keep benzine 
there, 18 îlot broken by the àct of an agent of the lessee of the hôtel tn 
taking benzine there for hls own Indlvidual purposes, not connected with the 
rtinning of the hôtel. 
8. Same— Eebmis^ion to Kbbp Benzine, Etc.— Question voii Jury. 

A pollcy on an hôtel was conditloned to be void if gasoline or bep'jne were 
kept' on' the premises withdnt permission. Written permission was glven 
"to use gasoline gas, gasometer, blower, and generator being underground, 
abolit 6Q feetifrom main building, in vault." Beld:, that the question whether 
this did not include permission to keep on the premises the necessary gasoline 
or benzine for making the gasoline gas was properly left to the jury. 

This was an action by Charles Godfrey Gunther against the Liver- 
pool & LdridOn & Globe Insurance Company upon a policy of are 
insuranee on an hôtel. The jury returned a verdict for plaintiff, and 
défendant moved for a néw trial. 

, George H. For ster, for plaintiff. 
Wiiliani Allen Butler, for défendant. 

1 This case bas been lièrétûf orè reported In, 20 Biatchf . 362, and Is now pub- 
Ilshed In this séries, so as tb Inclnde thetein ail circuit and district court cases 
elsewhere reported whlch bave been inadvertentïy omitted from the Fédéral Re- 
porter or thie Fédéral Oflses. The judgment of the circuit court was subsequently 
reversed. Bee 116 V. S. 113, 6 SUp. Ct. 306. 
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WHEELER, Diatrict Jûdge. This action is brCught tippti twô 
policies of insurance covering the plaiùtifl's hôtel, stable, and bathing 
hbuses. The policies contained clauses providing that if the prenj- 
ises shoTild "be occupied or used se as to increase the risk by any' 
means whatever within the control of tbe assured, without the assenf' 
of the Company, or if the assured should "keep * ♦ * gasoline, 
benzine, * * ♦ without written' permission in the policies," then, 
in every such case, the policies should be void, and that "benzine, 
* * * gasoline, * * * were not to be stored, used, kept, or 
allowed on the above premises, temporarily or permanently, for sale 
or otherwise, unless with written permission indorsed on this policy, 
excepting the use of reflned coal, kérosène, or other carbon oil, for 
lights, if the same is drawn and the lamps filled by daylight; other- 
wise, this policy shall be nùll and void.*' There wâs written in the 
policy: "Privilège to use gasoline gas, gasometer, blower, and gen- 
eràtor being underground, about èo.feet from mstin building, in vault, 
no heat êmployed in process;" and "privilège tb keep not exceeding 
5 barrels kérosène oil on said premises." Gasoline gas apparâtus, 
as described in the permission, was ih use wheri that permission waé 
given, and that use was wholly discontinued, and the permission to 
keep kérosène oil was given. There was an oil room in the base- 
ment of the hôtel, in which materials for liffhting were kept. Thé 
hôtel was run by a Mrs. Walker; and Mr. Walker, her husband, was 
her agent in its management. The property insured was destrOyed 
by flre, which took in the oil room, between sundown and dark, f rom 
a light carried in there by servants^ by direction of Walker, for thé 
purpose of drawing oil, sent for from a neighboring hôtel. The an- 
swer set out the conditions in the policy mentioned, and àverred, as 
défenses, that thèse conditions were broken, by keeping or allowing 
benzine on the premises, and thereby increasing the risk, without con- 
sent or permission, among other things, but did not otherwise set out 
any breach by drawing oil after daylight or by other light. 

On the trial, the évidence of the défendant tended to show that, 
the day before the flre, a half barre! of benzine was procured by 
Walker to be brought and put into the oil room, for use in lighting 
the premises, and that this was the same as gasoline, and was what 
was sent for from the other hôtel, and was being drawn and took 
flre from the light, and caused the loss, and that its présence greatly 
increased the risli. The évidence also tended to show that Walker 
procured the benzine for use at a picnic in an adjoining grove the 
next dày, and not for the purposes of the hôtel. The plaintilï's évi- 
dence tended to show that no benzine was brought there at ail, and 
that, if there was, it was without the anthority or knowledge of the 
plaintifE, and that kérosène was what was being drawn when the flre 
took. A witness for the défendant stated that in the use of gaso- 
line gas, in apparatus such as is described in the permission, it is 
usual to store the gasoline in the gasometer (probably intending to 
say "generator") ; and this was the only évidence upon the subject, 
other than that arising from the nature and necessities of the use. 
The défendant requested the court to direct a verdict for the défend- 
ant, on the ground that drawing the oil after daylight was gone, by 
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artiflcial ligM, avoided the policy, and to, charge the jury that the 
plàintjJÏ was not entitled to recover if benzine was there, and in- 
creaséd the risk. The court, not complying with thèse requests, 
chàrged the jury that if the benzine was there, and was procured and 
placed there by Walker in the course of his business of managing the 
hôtel for his wife, to whom the plaintifE had committed the use of 
the premises, and storing it there in the cil room would not be with- 
in what would be.understood and expected to be done in the exer- 
cise, of the privilège to use gasoline, granted, the plaintiff would not 
be e'utitled to recover; but that if the benzine was not there, or was 
placed there by Walkéf ;without the plaintiff 's knowledge, for some 
outside purpose, not coiinècted with thé management of the hôtel, 
nor within his authority' as agent bf Ijis wife for that purpose, or 
if it was tô be understood and expected from the permission that the 
gasoîine or benzine might be stored in the oil room, in the usual 
place îop storing such things, and it was so stored there, the plaintiff 
would be entitled to recover. î^he défendant excepted to each of 
thèse, .rulings, >and after verdict, and bèfore judgment, moved for a 
new trial pn account of them, and the cause bas now been heard upon 
this motion. 

Défenses on account of breaches of conditions in such policies 
sbould, accopding to the gênerai principles of pleading at law, be 
specially pleaded and set forth. Woody Ins. §§ 194, 495. This was 
the rùlé' at common law, as to conditions of pénal bonds ; and this 
mode of pleading seems to be especially requisite in proceedings un- 
dèr tlje Code, such as those in this casé are. It is eaid in argument 
that thé gênerai allégation that the conditions were broken, in con- 
nection ■svith the setting forth of the conditions, was a sufQcient com- 
pliancé with the requirement, and that the introduction of the évi- 
dence without objection was a sufficient waiver of it. The flrst of 
thèse propositions would seem to be more sound if the pleader had 
stopped when he had set out the conditions and stated generally 
their breach; but he did not do this. After stating the conditions, 
and that they were broken, he went on and specifled the particulars 
in which they were broken, leaving out drawing oil by other than 
daylight. This would be misleading if that breach was to be relied 
upon. As it was, the court got no idea at ail that such breach was 
to be relied upon until the request to direct a verdict on account of 
it was made. The évidence in respect to it did go in without objec- 
tion, and, had there been no other ground for its admission, that 
fact would be deemed a waiver of any more full pleading on this 
ground; but there were other grounds. The plaintilï was required 
to prove the loss, and this involved proving the circumstances of the 
dre; and the proof on this subject went in as a part of those circum- 
stances. There was no opportunity for the plaintiff to object on the 
ground that it was proving this défense not pleaded, and the failure 
to object on that ground could be no waiver of it. 

The request to charge as to increase of risk by the présence of ben- 
zine became immaterial in view of the charge upon other points; 
or, rather, if the charge was correct otherwise, it was more favorable 
than the request on this subject. The charge as gi^'en made the 
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mère présence of the benzine a défense, unless it was there within 
the permission or by the act of a quasi trespasser. A charge accord- 
ing to tMs request would only havé made its présence, if it increased 
the risk, a défense with the same qualifications. This part of the 
charge, where it difiEers from this request, could bave done no wrong 
to the défendant. 

As the jury were, by the charge, left to flnd a verdict for the plain- 
tifif if they should flnd either that Wallier put the benzine into the oil 
rooîn on his own account) outside of the carrying on of the hôtel, or 
that having it there was within the permission, the verdict rests 
upon the soundness of both of thèse propositions. The act of Walker 
would not avoid the policy unless it can be said to bave been in some 
way done under or by àuthority from the plaintifE; and then only 
unless it was such an act as, if done by the plaintifE, would avoid 
the policy. Mère imprudence or négligence of either would not hâve 
that eflfect Wood, Ins. § 101. So, the mère having the benzine 
there, and drawing it by artificial light, without a prohibitory clause 
in the policy, would not, unless done with such récklessness as to 
show an intent to destroy or to willfully expose to destruction, of 
which there was no évidence. Chandler v. Insurance Co., 3 Cush. 
328. They would not, unless thèse things would avoid the policy, 
because, by its terms, it was agreed that they should avoid it. The 
conditions relied upon commence by providing that if the risk should 
be increased by any means within the control of the assured, and 
continue by providing that if the assured shall keep so and so, the 
policy shflll be void; showing that the acts stipulated against are the 
acts of the assured. In the last cla.u8e those words are not inserted, 
bût as the language is that of the company, and in thèse cases is to 
be taken most strongly against it, and in favor of the assured, they 
may well be considered as carried forward by intention into the 
other clause. Wood, Ins. § 57. It is hardly to be supposed that 
the keeping of benzine, meutioned in one clause, was understood to 
be any différent keeping from that mention ed in a préviens clause. 
In this view, the act of Walker entirely outside of the àuthority of 
the plaintifï, and of any occupation of the premises under the plain- 
tiff, could not, in any sensé, be justly said to be done by the assured. 
Beyoni this, if the last clause was to stand by itself, on its own lan- 
guage, there would remain the question whether such an act as the 
jury may hâve found Walker's to be was not an act insured against. 
No one would probably contend but that it would hâve been if done 
by a stranger and trespasser; and probably no one would contend 
but that the act would hâve been insured against if Walker had will- 
fully flred the property, nor but that it would if he had brought the 
benzine there as a means to flre it with. Thèse acts would hâve been 
so because, although he was there, and doing some things under àu- 
thority derived from or under the plaintiff, they would be done in 
violation of àuthority, and against his right They would hâve 
caused a loss that he was not responsible for, and against which he 
was insured. Walker's àuthority there was included in running the 
hôtel, and, when he got outside of that, he was outside of what the 
85F.-64 
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plaintif Vas resporisiblé forj and wjiat he, dîd oiîtside of tÈat Was 
vrongjfuï as to the ipliaintiff, ànd incïudèd în that. agains't whict tïte 
plaintifl was irisured, and not in tMt which he agreed with tMé de- 
féndaiit to prevent. 

The privilège to use gasoline gas was withôut limitation or restric- 
tion, except as to location of the , apparatas and the employment of 
iieat in the prOcess. The défendant argues for a construction of it 
the same, in efifect, as if it wa,s a privilège to usé gaspliiie only in the 
apparatus mentioned; but that is not the languagç. The privilège 
is to use that gas, and the Ib.cation of the apparatus for making it only 
is fixed. The gas couldndt beniade,VFltho)it gasoline or, benzine, 
and the privilège to make it' would neces^arily inclu(^e the présence 
of the things of which it must be made; and thèse things must be 
brought to the premises somehow, and kept somewhere for use as 
vifanted, and therefore it would include the necessary bringing and 
storing. The privilège was broader thàn the literal' ir^port of the 
words, but how much broàder could not bè deterihined as a matter 
of law. The question was one of fact, to be deterinined upon the 
circumstancçs and necessities of the, case, The defendant's évidence 
went to show that the apparatus was the place in, which the material 
should be stored. This was proper évidence, and the propriety of it 
showed that there was a question of fact on which it might bave 
weight, and this question could only be as to whether the niaterial 
should be stored in the apparatus or el^ewhere, and also that there 
was something in the case which might ^fe weighed on the other side 
of the question, and which this testimony was to ineet If the mate- 
rial was to be stored elsewhere, the proper place where would also 
involve a question of fact;, to be determined by the jury; and, if it 
was within the privilège to store it elsewhere, then the, défendant 
took the risk of the premises, when it' might be so stored, with it 
there. This risk would be no greater or différent whether it was 
stored there for use in the apparatus, or for use in some other mode 
on the premises, or not to be used on the premises at,^ll. Other use 
on the premises might be prohibited, but, if the prohïbited usé was not 
made, the keeping for such use would not vitiate the policy if the 
keeping it was not prohibited. This case, in this aspect, is like In- 
surance Co. V. McLaughlin, 53 Pa. St. 485, where thé policy granted 
the privilège of keeping not more than flve barrels of benzole in a 
small shed entirely detached from ail the other buildings, situated 
on the rear end of the lot, about 100 feet from the main building, 
and nowhere else on said premises. The buildings insured were a 
patent leather manufactory. Benzole was used in the manufacture, 
and a workman carried a bucket containing three or four gallons 
of it into the middle of a room in the factory, and set it down there, 
and turned away from it; and it took fire from an unknown cause, 
and communicated the fire to the building, which was consumed, 
and this was the loss in controversy. The jury found that this was 
one of the risks covered by the policy, and the insured recovered for 
the loss. In the case under considération there seemed to be no 
way but to submit the question as to the extent of the risk taken 
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bj this clause, and whether it covered the benzine in tbe oll room, 
to the jury, as was done. The motion for a new trial is overruled, 
and judgment for the plaintiff on the verdict is ordered. 



WICKELMAN v. A. B. DICK CO. 

(Circuit Court of Appeals, Second Circuit. March 2, 1898.) 

No. 98. 

1. CosTs— Action m Forma Paupkris. 

The act of July 20, 1892 (27 Stat. 252), providlng when a plaintiff may 
sue as a "poor person," does net apply to one wlio is in reeeipt of a salary 
of $20 per weelî, and who pays a rent of $200 per year for tlie liouse lie 
oecupies. 

2. Appbal— Securitt. 

Ad appeal to the circuit court of appeals may be perfected notwitlistanding 
thé security has not'feeen glven withln six montha after the entry of the 
decree sought to bè'reviewed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Seward Davis, for the motion. 
F. A. Wickelman, opposed. 

Before WALLACE, LACOMBE, and SHIPMAK, Circuit Judges. 

PEE CURIAM. It is unnecessary to décide whether the act of 
congress of July 20, 1892 (27 Stat. 252), entitled "An act providing 
when plaintiff may sue as a poor person," etc., applies to a défendant, 
ôr authorizes an appeal to this court to be prosecuted without giving 
the security required by section 1000 of the Eevised Statutes of the 
United States. The motion to dismiss the appeal proceeds in part 
upon the ground that the allégation of poverty in the afifidavit flled 
by the appellant is untnie. That allégation has been found to be 
untrue by the master to whom the question of its truth was referred, 
and we concur in his conclusions. We do not mean to imply that 
the appellant committed perjury, or that he did not believe his cir- 
eumstances to be such as to justify the aflQdavit which he made. But 
he was at the time in reeeipt of a salary of $20 per week, and was 
paying a rent of $200 per annum for the house which he occupied. 
A person thus situated is not a poor person, within the meaning of 
the statute. Section 4 of the act authorizes a dismissal of the appeal 
under thèse circumstances, and it will accordingly be dismissed un- 
less within 10 days the appellant gives the necessary security. An 
appeal may be perfected notwithstanding the security has not been 
given within six months after the entry of the decree sought to be 
reviewed. The Dos Hermanos, 10 Wheat. 306; Edmonson v. Bloom- 
shire, 7 Wall. 306; Brandies v. Coehrane, 105 U. S. 262; Evans v. 
Bank, 134 U. S. 330, 10 Sup. Ct. 493. 
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FORTT-SECOND ST., M. & ST. N. AVE. BY. CO. ▼. HANNON. 

(Circuit Court of Appeals, Second Circuit. March 10, 1898.) 

No. 100. 

TBIAL — SUFFICIENCT OP CHARGE — iNTBKESTBp WlTNES^. 

Where the testimony of the plaintifC tiad been exprèssly contradlcted, the 
court eharged that plaintiff was an interested witness, and tliat the jury 
were to consider her Interest, and "welgh her testimony in Yiew of that 
fact, and in view of ail the other évidence in the case, just as you would 
the testimony of any witness in the case, only as she may hâve a greater inter- 
est." Held^ that It was proper to refuse a further charge that the jury 
were "not bound to believe the testimony of the plaintifC, even though It 
were not contradlcted or impeached." 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law by Catherine Hannon against the Forty- 
Second Street, Manhattanville & St. Nicholas Avenue Eailway Com- 
pany to recover damages for personal injuries. In the circuit court 
judgment was renderaJ for the plaintiff, and the défendant sued out 
this writ of error, 

Nathan Ohtinger, for plaintiff in error. 
John M. Gardner, for défendant in error. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judgea. 

PEE OURIAM. We flnd no error calling for a reversai of the judg- 
ment in this case. The amendment to the complaint introducing 
an additional élément of damages for money expended was foreshad- 
owed in the bill of particulars, and its allowance was within the dis- 
crétion of the trial judge. The charge was concrète, rather than gên- 
erai. It instructed the jury upon the spécifie facts in proof, and cor- 
rectly informed them as to the propositions of law arising upon those 
facts. That being so, the court was under no obligation to charge 
in gênerai terms, as requested by défendant. As to the request to 
charge speciflcally that the jury "are not bound to believe the testi- 
mony of the plaintiff, even though it were not contradicted or im- 
peached," it is suflScient to say that the situation presented by the 
évidence in this cause did not call for such explicit instructions, al- 
though, of course, there would hâve been no error in giving them. 
They afe usually given where the only testimony in support of some 
material fact is that of the interested witness, and there is no évidence 
controverting it; and there is some risk of the jury assuming that 
they must flnd according to the uncontradicted évidence. In the case 
at bar, however, the plaintlfif was exprèssly contradictod by the con- 
ductor, himself an interested witness; and the court eharged that 
plaintiff was an interested witness, that the circumstance that she 
was intefrested did not prevent their believing what she said if they 
did believe it, but that they were to consider her interests, and "weigh 
her testimony in view of that fact, and in view of ail the other évidence 
in the case, just as you would the testimony of any witness in the 
case, only as she may hâve a greater interest." This was sufiQcient 
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upon the record in tWs case. There was no material error in the 
admission or rejection of évidence. The judgment of the circuit 
court is afiBrmed. 



In re POSTAL TEL. CABLE 00. 
(Circuit Court of Appeals, Seventh Circuit. November 26, 1897.) 

No. 302. 

JPDGMBNT ON RbMAND— REPUGNANCT TO MANDATE. 

A motion for mandamus from an appellate court to correct an alleged dla- 
obedience of Its mandate wlll be denied wtiere the record of the case on 
appeal does not constltute the entlre record In the lower court, and does 
not présent important facts necessary to the détermination of the question 
of repugnancy between the mandate and the ordei made under it. In such 
case the proper remedy Is an appeal. 

Otto Gresham, for appellant 
Addison C. Harris, for appellee. 

Before JENKINS and SHOWALTER, Circuit Judges. 

PER GDRIAM. The petitioner moved for a writ of mandamus, 
adrising this court that upon flling in the court below the mandate 
in the case of Cable Co. v. Vane, 53 U. S. App. 319, 26 C. C. A. 342^ 
and 80 Fed, 961, that court provided — and, as it is claimed, in dis- 
obedience of the mandate — ^that the proceeds of th.e sale of the tele- 
graph wires should be applied in payment and satisfaction of the 
claim of Vane for the sum of $1,898.33, with interest, for labor done 
by direction of the receiver, as shown by the reports of the master, 
and that such payment should be made in priori^ to the claim of the 
Postal Telegraph Cable Company. The record m the case of Cable 
Co. V. Vane would seem not to constitute the entire record of tjje 
suit in the court below. The questions whether the work performed 
by Vane under contract with the receiver was ordered by the court, 
or whether it was necessary to the préservation of or was bénéficiai 
to the trust estate, or whether such contract had been or should be 
ratiôed by the court, are not presented by the record in the original 
suit. We are unable, theref ore, upon the record before us, to déter- 
mine the facts. It may be, or it may not be, that the action of the 
court below was répugnant to the mandate; but, in the state of the 
record, we ean only détermine the question upon an appeal, and not by 
the summary writ of mandamus. Pétition denied. 
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(Circuit Court of Appeals, Second Circuit. March '2, 1S9S.) 

No. 65. 

ExEcuTORY Contract— Répudiation bt One Party— Rbsulting Riqht of Ac- 
tion. 

Where oné party to an executory contract renounces it without cause be- 
fore the time for performing it has elapsed, he authorizes the other party ta 
treat It as terminated without préjudice to a right of action for damages; 
and, If the latter elects to treat the contract as terminated, his right of ac- 
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«on accrues rat. once. It mnst appear, however, that thç intention to r» 
pudlatè the cbîitràct wa« distinctiy signified. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action for damages for breach of a contract of sale. In 
the circuit court there was à verdict and judgment for plaintiffs, and 
the défendant sued out this writ of error. 

David B, Ogden and Henry B. Olosson, for plaintifl in error. 

Howard A. Taylor and McCready Sykes, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Œrcuit Judge. This is a writ of error by the défendant 
in the court below to review a judgment for the plaintiffs entered upon 
the verdict of a jury. 

The action was brought to recover damages for breach of contract to 
purchase sugar. It appeared in évidence that May i, 1896, the plain- 
tiffs, by their agent at New York City, entered into a contract with the 
défendant, whereby they agreed to sell and the défendant agreed to 
buy 5,000 bagB of sugar, at a specified price, to be shipped by steamer 
from Holland in the following June or July, to New York or Balti- 
more. Evidence was given tending to show that on July 3d the 
défendant, upon being requiested by an. agent for the plaintiffs toi in- 
f orm them whether he intended to çarry out the contract for the 
purchase of the sugar, stated that he did not and would hâve noth- 
ing to do with the contract. The agent then notified the défendant 
that the plaintiffs would dispose of the sugar elsewhere, and would 
hold défendant responsible for their loss. The action was brought 
July 23, 1896. The défendant requested the trial judge to direct a 
verdict in his favor, upon the ground that, at the time when the action 
was commençed, there was no breach of the contract. The request 
was refused, and the trial judge instructed the jury that, if they found 
that on July 3d the défendant distinctiy, unequivocally, and absolutely 
refused to carry out the contract, the plaintiffs were entitled to recover. 

The principal question raised by the assignments of error is whether, 
upon the facts shown, the action was maintainable. It is insisted for 
the plaintiff in error that it was not, because the action was brought 
before the expiration of the contract time for performance. On the 
other hand, it is insisted for the défendants in error that if, before the 
time for perforriiing, an executory contract has arrived, ope party an- 
nounces to the other that he does not intend to perform it, the latter 
may consider the contract as broken, and bring action immediately 
against the former for the breach. 

It was decided in Daniels V. Newton, 114 Mass. 530, that the action 
does not lie before the expiration of the time of performance, and re- 
cently that case was foUowed in Clark v. Casualty Co., 67 Fed. 222. 
The question has never been decided by the suprême court of the United 
States, and the observations' iia the opinions in Smoot's Case, 15 Wall. 
36, and Dingley v. 01er, 117 U, S. 490, 6 Sup. Ct. 850, were obiter. In 
view of the overwhelming prépondérance of adjudication, we think it 
must be accepted as settled law that where one party to an executory 
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contract renormceg it without cause, before t^e time for performîng it 
has elapsed, he authorizes tlie other party to treat it as terminated, 
without préjudice to a right of action for damages; and, if the latter 
eleets to treat the contract as terminated, liis right of action accrues at 
once. Tlie latter, however, must elect whether lie .will treat the con- 
tract as terminated, or as still existing; and, if he does not do so, his 
right of action for a breach can only rest upon the refusai of the other 
party to perf orm the existing contract according to its terms. The 
action cannot be maintained when the évidence to prove a renunciatîen 
of thé contract is equivocal or indeterminate. It is enough, however, 
if it ajppears that he has, distinctly signified his intention to repudiate 
the contract. The English authorities in support of thèse propositions, 
beginning with the leading cases of Hochster v. De La Tour, 2 El. & 
Bl. 678, are unanimous. Frost v. Knight, L. E. 7 Exch. 111; Eoper v. 
Johnson, L. R. 8 C. P. 167; Johnstone v. Milling, 16 Q. B. Div. 460. 
The doctrine of thèse authorities has been adopted and approved by 
the courts of this country in nmnerous adjudications. Brewing Co. 
V. Builock, 8 C. C. A. 14, 59 Fed. 83; Howard v. Daly, 61 N. Y. 362; 
Ferris v. Spooner, 102 N. Y. 10, 5 N. E. 773; Windmnller v. Pope, 107 
N. Y. 674, 14 N. E. 436; Nichols v. Steel Co., 187 N. Y. 471, 33 N. E. 
561; Fox V. Kitton, 19 111. 519; Engesette v. MoG-ilvray, 63 111. App. 
461; EaUway Co. v. Richards, 152 111. 59, 38 N. E. 773; Crabtree v. 
Messersmith, 19 lowa, 179; Holloway v. GrifBth, 32 lowa, 409; 
McCormick v. Basai, 46 lowa, 235; Platt v. Brand, 26 Mich. 173; Slosa 
Co. V. Smith, 11 Ohio, 312; Kalkhoïï v. Nelson, 60 Minn, 284^287, 62 
N. W. 332; Davis v. Fumiture Co., 41 W. Va. 717, 24 S. E. 630. 

In the présent case there was sufficient évidence of an unequivocal 
renunciation of the contract by the défendant, and the élection of 
the plaintifEs to treat the contract as terminated was signifled by the 
prompt commencement of their action. 

Error is assigned of the refusai of the trial judge to instruct the jury 
that the défendant was entitled to recover upon his counterclaim for 
damages. According to the testimony for the défendant, a previous 
lot of sugar purchased by him of the plaintiffs did not correspond with 
the sample. The testimony of the other witnesses that the sugar ex- 
amined by them did not correspond with the sample was based upon 
a sample given to them by the défendant, and was of no value if the 
jury did aot believe the testimony of the défendant. The testimony 
of a party, although uncontradicted, may be rejected because of his 
interest. The court properly left the case upon this issue to the jury. 

The judgment is afflrmed. 
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CITY OF ANNISTON t. SAFE-DEPOSIT & TRUST CO. OF BALTIM0RB3. 

(Circuit Court of Appeals, mttb. Circuit. February 1, 1898.) 

No. 612. 

1. Code Plbading— Demorrer— Waiver. 

Under thé Alabama Code, when a complaint Is amended after the over- 
rullng of a demurrer thereto, a failure to refile the demurrer Is a waiver 
thereof, so that no advantage can be taken of It on appeal. 

2. Appeal— ^AssiGHMBNTS OP Ebror. 

Where a demurrer based on several différent grounds is overruled, a mère 
général asslgnment that the court erred In overruling the demurrer, without 
speclfylng any partlcular ground of demurrer as wrongly ruled, is not suf- 
ficlently spécifie. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

This was an action at law by the Safe-Deposit & Trust Company 
of Baltimore against the city of Anniston to recover on interest cou- 
pons of municipal bonds. There was Judgment for plaintiiï in the 
court below, and the défendant sued out this writ of error. 

John Pelham apd Thomas W. Coleman, for plaintiff in error. 
J. J. Willett, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

FER CTJRIAM. The question sought to be preseuted in this case 
is one of pleading under the Alabama Code. The plaintiiï below 
filed a shorthand complaint to recover on 147 past-due coupons for 
semiannual interest on bonded indebtedness of the city of Anniston. 
To this complaint the défendant demurred on nine différent grounds, 
principally complaining of misjoinder and gênerai want of descrip- 
tion of the instruments sued on. This demurrer was overruled, and 
thereupon the plaintiff took leave to amend by the addition of a sec- 
ond count, which was a déclaration on 225 other coupons, for which 
judgment was also claimed against the city of Anniston. Without 
reflling the demurrer to the complaint, the défendant pleaded the 
gênerai issue. On the trial there was no défense ofifered, and a 
judgment for the plaintiff was entered on full proof and without op- 
position. The error assigned and relied on in this court is that the 
trial court erred in overruling the defendant's demurrer, the assign- 
ment not specifying any particular cause of demurrer as wrongly 
ruled. The demurrer was properly overruled. It was waived be- 
cause not reflled after amendment to the complaint, and by pleading 
over without objection reserved. The assignment of error is not 
suiBciently speciflc to be in accordance with our rule 11, and an 
inspection of the record fails to show any meritorious défense to the 
action. The judgment of the circuit court is aiHrmed. 
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UNITED STATES ex rel. HALLETT T. GKEBN. 
(Circuit Court, D. Colorado. Marcli 23, 1898.) 

1. D18BA.BMENT OF AtTOKNBT— LiIBBL IN BbiBF— POWBB OF CIRCUIT COTJHT. 

An attomey who writes, files, and publislies in tlie court of appeals a brief 
containing tliat wliich amounts, in law, to a false, scandalous, and maliclous 
llbel upon presiding judges of tlie circuit court, mày be disbarred ttierefor 
by the circuit court. . 

St. Samb— Rbafpxrmino Libbl— Adequatb Pcnishment. 

Wliere an attorney, in bis officiai character, lias -written and published a 
false, scandalous, and malicious libel upon a judge of the court of whicli he 
is a sworn offlcer, and, wlien called upon to show cause why he should net 
be disbarred therefor, rea;fflrms such libel both ta written answer and oral 
argument, there is no punishment the court can Inflict that will afCord an 
adéquate remedy but disbarment. 

& Bame— State and Fedebal Courts. 

■W'hen the highest court of a state bas revoked an attomey's license to 
practice, It ought to follow, as a matter of course, that his license should be 
revoked ta the fédéral courts of that state. 

Henry V, Johnson and Greeley W. Whitford, U. S. Atty., for 
complainant. 
Thomas A. Green and J. M. Washburn, for défendant. 

CAELAND, District Judge. This is a proceeding to disbar the 
défendant, Thomas A. Green, from practicing as an attorney at law 
or soliciter in chancery in the circuit court of the United States for 
the district of Colorado. The information filed by the relater charges 
that the said défendant, Thomas A. Green, did, en the 5th day of 
Febmaiy, A. D. 1896, file in this court an amended bill of complaint 
in a case wherein Thomas D. Kelley et al. were complainants and 
Charles Boettcher et al. were défendants, in which said amended bill 
there was scandalous and contemptuous matter. The matter set 
forth in the information as being scandalous and contemptuous in 
said amended bill of complaint will be found in the case of Kelley 
V. Boettcher, 27 C. C. A. 177, 82 Fed. 795, and in Kelley v. Boettcher, 
85 Fed. 55, and no nseful purpose can be served by again repeating 
the same in this opinion. The information also charges that the 
défendant, on the 31st day of July, 1897, filed two certain briefs in 
two certain causes pending in the United States circuit court of 
appeals for the Eighth circuit, numbered, respectively, on the docket 
of said court, "870" and "871," and entitled, respectively, "Thomas D. 
Kelley et al. vs. Charles Boettcher et al.," "Michael Curran et al. 
vs. John F. Campion et al.," and on August 11, 1897, filed a brief 
in a certain other cause in said circuit court of appeals, numbered 
"872," and entitled "James H. Donovan et al. vs. John F. Campion 
et al.," in which said briefs said Thomas A. Green inserted certain 
scandalous and contemptuous matter, which is set eut in full in said 
information. The language set out in the information as having 
been inserted in the briefs filed in the court of appeals for the Eighth 
judicial circuit is referred to and characterized in Kelley v. Boettcher, 
27 C. C. A. 177, 82 Fed. 796. For tbe insertion of the scandalous 
and contemptuous matter in the amended bill filed in this court, this 
court struck the bill from the files, and in its action in se doing was 
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fully sustained by the court of appeals in Kelley v. Boettclier, 85 
Fed. 55. Oa a motion to strike the briefsoi the, défendant, Thomas 
A. Green, f rom the record in the court of appeals in each of the 
three cases hërèiilbéfore mentiolied, thàt court, on • September 15, 
1897, made an order whereby sâld court struck said briefs from the 
files of said court, and by the samë order struck from thé record in 
each of sajd causes the name of tl^èsai,d défendant,, Thomas A. Green, 
and ordered that said Thomas A. Green be no longer heard orally or 
by brief in said causes. ; , 

This proceeding was commenced October 28, 1897. The défend- 
ant, by his answer, in thig .proceeding, admit» that he inserted in 
the amended bill of complaint filed tu Siis court the matter set forth 
in the information filed herein, and also admits that he used the 
language set forth in the information in thè briefs that he filed in 
the three several causes pending in the court of appeals. No évi- 
dence was taken on the heàring, oï this proceeding, except that copies 
of briefs filed in the court of appeals, and copies of the record of the 
cases wherein said briefs were filed, were introduced as exhibits to 
the sëieral pleadings. The défendant, in order to defeat this pro- 
ceeding, insists that he cannot be disbarjred by this court for the 
matters set forth in the information, for ihe reasons: First. That 
the matters set forth in said information constitute contempts com- 
mitted in the courts where the amended bill was filed, and where 
the briefs were filed, and that, under the laws of the United States, 
he cannot be disbarred for the commission of a contempt; that the 
only punishment that can be imposed for a contempt is either a fine 
or imprisonment. Second. That, so far as the matter contained in 
the briefs which were filed in the court of appeals is concerned, it 
constituted a contempt committed in that court, and for which no 
other court has any jurisdictipn or authority to impose a punish- 
ment Third. That, if this court has jurisdiction and authority to 
consider said matters in a proceeding to disbar the défendant, then 
that the, matter set forth in the amended bill filed in this court does 
not constitute such an offense as would warrant any court in dis- 
barring the défendant; and that, as to the matters contained in the 
briefs filed in the circuit court of appeals, défendant was clearly jus- 
tifiable ^d excusable in using said language, by reasoo of the record 
in the cases in which said briefs w^e filed. 

Before passing to consider the points raised by the défendant, it 
may be well to say that the court of appeals, in Kelley y;. Boettcher, 
27 ce. A. 177, 82 Fed. 794, disposed of the question as to whether 
the matter contained in the briefs. filed in that court was legitimate 
criticism of the rulings made by the lower court in the cases in which 
said briefs were filed, and, in disposing of said question, used the 
following language: 

"TJiis brief contains 267 pages. Instead of being conflned to a discussion of tlae 
questions arising on tbe record, and proper for considération on tliis appeal, it con- 
tains page after page of denunclation and abuse of tlie two judges wJio decided 
thèse demnrrers. It goes far beyond criticism or denunciation of the décisions. 
It Is Personal in its attaeliS upon the Intelligence, integrlty, and character of the 
judges. Xh^re are in it allégations of matter of a personal nature, in no manner ' 
conneeted with or suggested by anything in the record, and insinuations and char- 
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ges against those judges in language which, speaking mlldly, Is not common 
among gentlemen. That tlils is an offense against the proprieties of professional 
life is not open to question. The matter ttius poured into the hiiet is irrelevant 
and grossly scandalous. No self-respecUng court can,. for a moment, thinl; of 
tolerating such conduct" 

While this court can add nothing to tlie force of the language used 
by Justice Brewer above quoted, it may be said that it has care- 
fully examined the language used in the briefs flled in the court of 
appeals, and also the entire record of the cases in which the briefs 
were filed, with a détermination only to do justice; and from such 
an examination this court cannot find that the language was perti- 
nent and material to the discussion of the questions presented by 
the record, in any view in which they may be considered. It also 
appears from such examination that there is no évidence to sustain 
the truth of the assertiois made, and that they were made without 
probable cause. This being so, it foUows that the libelous language 
was also malicious, and in no sensé privileged or justifiable. 

The filing of the amended bill in this court, containing the scan- 
dalous matter set forth in the information, was a contempt commit- 
ted in this court, for which respondept could hâve been flned or 
imprisoned in addition to striking the bill from the files. It was 
the misbehavior of an offlcer of this court in an oiHcial transaction, 
and clearly a contempt, within the provisions of section 725 of the 
Revised Statutes of the United States, which reads as foUows: 

"The sald courts shall hâve power to Impose and administer ail necessary oaths, 
and to punish, by fine or imprlsonment, at the discrétion of the court, contempts 
of their authority: provided that such power to punish contempts shall not be 
construed to extend to any cases except the misbehavior of any person In their 
présence, or so near thereto as to obstruct the administration of justice; the mis- 
behavior of any of the offlcers of said courts in their otflclal transactions, and the 
disobedience or résistance by any such offieer, or by any party, juror, wltness, or 
other pérson, to any lawful writ, process, order, rule, decree, or eommand of the 
sald courts." 

It is the opinion of this court that the matter inserted in the 
amended bill, while a contempt and punishable as such, was not 
such an offense as would warrant the court in disbarring the défendant. 

This leaves the language used by the respondent in the briefs flled 
in the court of appeals as the only matter to be considered. In 
regard to that language, it is contended that it constituted a con- 
tempt only, and therefore could not be punished by any court except 
Tay fine and imprisonment, under section 735, Rev. St. U. S., above 
quoted, and not at aU by this court, as this court has no jurisdiction 
to punish a contempt committed in another court. It is true that 
the only punishment for a contempt in the courts of the United 
States is fine and imprisonment. Ex parte Robinscn, 19 Wall. 512; 
Rev. St. U. S. § 725. It is also elementary that no court has juris- 
diction to punish a partv for a contempt committed in another court. 
Ex parte Bradley, 7 Wall. 364. 

But ail thèse propositions may be eonceded, and still it does not 
follow that the défendant may not be disbarred for the libelous lan- 
guage, used in tte briefs flled in the court of appeals. A proceediiig 
to pimish a party for a contenppt and a proceeding like the one at 
■bar are entirely indepèndent àn'd distinct proceedings,— ^the object 
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of the one being to puiush the offender; that of tlie other, to pro- 
tect courts, the légal profession, and the public at large from being 
compelled to associate and do business with persons who are unflt 
and unworthy to be Intrusted with the high responsibilities and 
duties of the légal profession. Section 725, supra, while it bas lim- 
ited the punishment of contempts to fine and imprisonment, bas not 
prohibited courts from disbarring attomeys in ail cases mentioned 
in said section. In a proceeding. to disbar, courts do not consider 
the question of contempt, but simply the question as to whether the 
offense of which the party is guilty renders him unflt to remain 
longer a member of the bar. AU offenses punished by the laws of 
the United States are bv law punished either by fine or imprison- 
ment, but no one would be so bold as to say that a court could not 
disbar a convicted félon or one who has been convicted of a mis- 
demeanor involving moral turpitude. 

I do not understand Morrow, circuit judge, in Ee Boone, 83 Fed. 
948, to décide the contrary. If congress has taken away the power 
of the courts to disbar attorneys for ail offenses enumerated in sec- 
tion 725 as contempts, merely because it has provided a punishment 
of fine and imprisonment, then, for the same reason, it has taken 
away the power of the coiirts to disbar for ail the offenses enumer- 
ated and punished by the laws of the United States. To state such 
a proposition would seem to be sufiScient to overthrow it. This is 
not a proceeding to punish respondent for a contempt committed in 
this or any other court. It is a proceeding which has for its object 
the preyention of the commission of any contempt or unprofessional 
conduct in the future. The case présents this state of facts: The 
respondent, as one of the sworn offlcers of this court, writes, files, 
and publishes, in his ofiScial capacity, in the court of appeals of this 
circuit, that which amounts in law to a false. scandalous, and mali- 
cious libel upon two of the presiding judges of this court, Judge 
Hallett and Judge Einer. The language used is not inserted in 
this opinion, for the reasons that ît would make a book and also 
perpetuate a libel. When respondent is called upon to show cause 
why he should not be disbarred for the offense chargea against him, 
he files a voluminous answer, wherein he alfirms ail that is said 
in the briefs, and at the hearing delivered an oral argument, wherein 
he excélléd himself in bitterness of invective against the judges re- 
ferred to. The respondent is not on trial for the language in his 
answer, nor for what was said oraUy, and thèse matters are only 
referred to for the purpose of showing that respondent stands not 
only unrepentant, but glories in the assumed character of defender 
of the rights of the bar and of free speech. It often happens that 
a lawyer, when exhausting his last remedy in the bitterness of 
defeat, will use language with référence to a judge that on sober 
reflection he would apologize for quickly; but it has seldom, if ever, 
happened, that a lawyer wilI, in a cool and deliberate manner, com- 
pose and Write a libel on a judge, and forerer after afiirm its truth, 
with no évidence to support his assertion. This court was unable 
to discover the mental process by which respondent arrived at his 
conclusions until it read the learned and philosophical argument of 
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Mr. Waghbum, wherein it appears that the language used by re- 
spondent, wlieii stripped of expletives, is simply the "illogical déduc- 
tions of the ratiocinative faculties." The trouble with this plea is 
that we are ail responsible for our déductions, whether they are log- 
ical or illogical. 

In regard to the gênerai power of this court to disbar attorneys, 
the suprême court, in Bradley v. Fisher, 13 Wall. 354, said: 

"The power of removal from the bar is possessed by ail courts which hâve au- 
thorîty to admit attorneys to practiee. It is a power which should oniy tie exer- 
clsed for the most weighty reasons, such as wouid render the contiuuance of the 
attomey in practiee Incompatible wlth a proper respect of the court for Itself, 
or a proper regard for the integrlty of the profession. • • • Admission as an 
attomey is not obtained without years of labor and study. The office which the 
party thns acqulres is one of value, and often becomes the source of great honor 
and émolument to its possessor. To most persons who enter the profession, it \» 
th« means of support to themselves and thelr familles. To deprive one of an of- 
fice of this character would often be to decree poverty to himself and destitution 
to hls famlly. A removal from the bar should therefore never be decreed where 
any punishment lésa severe— such as reprimand, temporary suspension, or fine— 
■would accompllsh the end desired. * • • The obligation which attorneys Im- 
plledly assume, if they do not by express déclaration take upon themselves, when 
they are admitted to the bar, is not merely to be obedient to the constitution 
and laws, but to maintaln at ail times the respect due to courts of Justice and 
Judlclal offlcerg." 

See, also. In re Boone, 83 Fed. 945; Ex parte Robinson, 19 Wall. 
512; Ex parte Secombe, 19 How. 13; Ex parte Burr, 9 Wheat. 529; 
Ex parte Garland, 4 Wall. 378; Ex parte Wall, 107 U. S. 288, 2 
Sup. Ot. 569; Eandall v. Brigham, 7 Wall. 535; Austin's Case, 5 
Rawle, 203; Ex parte Smith, 28 Ind. 47; Ex parte Biggs, 64 N. G. 202; 
Jackson v. State, 21 Tex. 673; Leigh's Case, 1 Munf. 468; In re Mills, 
1 Mich. 392; In re WooUey, 11 Bush, 95, 111, 112; In re Philbrook, 
105 Cal. 471, 38 Pac. 511, 884. 

This being the law, and the facts being admitted, it only remains 
to détermine what shall be the jndgment of the court in this pro- 
ceeding. The court bas endeavored to flnd some remedy to be ad- 
ministered which would answer the purpose, and render disbarment 
unnecessary, but it is unable to do so. In determining this ques- 
tion, the court cannot shut its eyes to the fact that the respondent 
stands disbarred in the courts of the state of Colorado for similar 
offenses, as shown by the published décisions of the suprême court 
of Colorado, of which this court takes judicial notice. 3 Pac. 65. 
The proceedings in this case show that the proceedings in the state 
courts, although had many years ago, bave had no efïect upon the 
«•espondent in the way of reformation. The courts of the state are 
the avenues by which attorneys are admitted to practiee. It is on 
certiflcate from the highest court of a state or some fédéral court 
that attorneys are admitted to this court, When the highest court 
of a state has revoked an attorney's license to practiee, it ought to 
follow, as a matter of course, that bis license should be revoked in 
the fédéral courts of that state. The record in this case discloses a 
poor return for the leniency indulged in by this court in allowing 
respondent to practiee therein for 17 or 18 years after disbarment 
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by tlie highest court of the state of which respondent îs a citizen. 
With a full appréciation of liberty of speech, the indépendance of 
the bar, and the dignity and self -respect of this court, I can see no 
other alternative than to enter judgment in this action disbarring 
défendant from any longer practicing in this court as attorney at 
law aad solicitor in chancery; and it is so ordered. 



TJNITBD STATES v. MARSHALL FIELD & CO, et al., 

(Circuit Court of Appeals, Seventli Circuit. January 3, 1808.) 

No. 410. 

CusTOMs DuTiEs— Clabsification — Manufactures of Pastb. 

Articles In the form of buttona having a métal shank and back, and set 
with a cluster of Imitation diamonds, commercially known as paste, the 
paste belng the component material of chief value, and the articles not 
being commercially known as buttons nor as jewelry, were dutiable under 
paragraph 351 of the act of 1894, as "manufactures of * ♦ * paste or 
of which paste Is the component material of chief value," and not as "but- 
tons of glass," under paragraph 317. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was an appeal by Marshall Field & Co. from a décision of thé 
board of gênerai appraisers reversing the décision of the coUector of 
customs at the port of Chicago in respect to the classification for duty 
of certain imported merchandise. The circuit court afQrmed the 
classification adopted by the board of gênerai appraisers, and the 
United States thereupon 'appeal ed to this court. 

John C, Black, U. S, Atty., and Oliver E. Pagin, Asst U. S. Atty. 
J. M. Bames, for appellees. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

PER CUBIAM. The question hère is of the proper rate of duty 
on articles of merchandise imported in October, 1895, by Marshall 
Field & Co. The articles were each in the form of buttons having 
a métal shank and back and set with a cluster of imitation diamonds. 
The collector of customs at Chicago elassifled them as "buttons of 
glass," dutiable at 35 per cent, ad valorem, under paragraph 317 of 
Ihe act of August 27; 1894, but the importera, insisting that the 
classification should be with "manufactures of pàste. or of which 
paste is the component material of chief value," dutiable at 25 per 
cent, ad valorem, appealed to the board of gênerai appraisers at New 
York. That board, on the évidence adduced, found the merchandise 
in question to be in the form of buttons with métal shanks, and to 
•consist, in addition to the shank and métal back, of clusters of imita- 
tion diamonds' cbmmercially known as jDaste; that the pasté was 
thè component material of chief value; 'that the articles were not 
known crimmercially as buttons nor 'as jewelry; and that, on the 
principles enunciated by the board in another case mentioned in the 
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finding, the claim of ther protestants, tliat the merchandise was duti- 
able as a maniifaeture of which paste is the component material of 
chief value, should be sustainecL! TMs décision the court below 
affirmed, and a careful considération of tbe évidence and of the briefa 
convinces us that the ruling is right The decree ia therefore affirmed. 



JOHNSON ELECTRIC SERYICB 00. v. POWERS REGULATOR 00. 

(Circuit Court of 4.ppeal8, Seventh, Circuit January 3, 08984 

No. 426. 

1. Patents— Intebpretation—Inpbingement. 

In a patent for a beat regulator, the diagrams showefl, and the spedflca- 
tlons descrit)éd, aï bar designed to expand and contract with changes of 
température, and the patentée stated that the valves were actuated "by 
the direct utilization of the mechanical efCects of the expansion or contrac- 
tion of the substances of •whleh the thermostat la composed." The claims 
Included, as éléments of the comblnatlon, "a thermostat and a double valve 
operated dlrectly thereby," and "a thermostat whose free portion is moved 
by a change of température in the surrounding médium." Held, that the 
patent was not infringed by a deviCe in which the thermostatic pôvrer 
was furnished by conflned rhigolene, which changes from a liquid to a 
gaseous form, and back again, with variations of température. 

8. SaME^TkMPBBATURK RBaULATORS. 

The Johnson patent, No. 314,027, for an Improvement in "thermo-pneu- 
matlc température regulators," construed, and kdd not infringed. 

Appeal fron3 the Circuit Court of the United States for the North- 
ern Division of the Northern District of Hlinois. 

This was a suit in equity by the Johnson Electric Service Company 
against the Powers Eegulator Company for alleged infringement of a 
patent. The circuit court found that there was no infringement, and 
dismissed the bill for want of equity. See 81 Fed. 626, for the opin- 
ion of the circuit court, which contains a full description of the two 
devices. From this decree the complainant bas appealed. 

Robert S. Taylor, for appellant. 

C. C. Linthicum and G. K. Offleld, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

PER CURIAM. We concur in the opinion and conclusion of the court 
below, as reported in 81 Fed. 626, that letters patent of the United 
States No. 314,027, for improvements in thermo-pneumatic tempéra- 
ture regulators, had not been infringed by the appellee. The chief 
criticism of that opinion by counsel hère bas been that it is founded 
upon a mistaken définition or misconception of what constitutes a 
thermostat. We do not perceive that there was such a misconception, 
and, if there were, it was not the tuming point of the dispute. By 
force of the speciflcation and drawings of the patent and the conclud- 
ing terms of each of the claims, of which infringement is alleged, the 
invention is limited to certain peculiarities of construction and resuit- 
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ing functîons described, whicli are not found in the regulators made 
by the appellee. The thennostat of the appellànt is one thing; that 
of the appellee is another, The différences are so clearly developed 
in the opinion delivered bélow that a further discussion is deemed un- 
necessary. The decree below Is affirmed. 



BALLOU SHOE-MACH. CO. v. DIZEK et al.« 

(Circuit Court, t». Massacliusetts. July, 1880.) 

Patents — Pbbliminary Injunction. 

A preliminary injiinction will not issue against a mère user of a machine 
when plaintiffs tiave Imovn for seyeral yèkrs that the malters, thereof were 
manufacturing such machines, and did not wam or proceed against them or 
any one else. 

This was a suit in equity by the Ballon Shoe-Machine Company 
against 0. M. Dizer and others for alleged infringement of a patent. 
The cause was heard on a rootion for preliminary injunction. 

T. W. Olarke, for complainant 
E. P. Howe, for défendants. 

LOWELL, Circuit Judge. This is one of those cases in which the 
complainants should be required to take the testimony in the regular 
way before an injunction. The machine which they proceed against 
was made by the Goodyeat & McKay Sewing-Machine Company, and 
is by them leased to the défendants. The complainants hâve known 
for several years that the above-named eompany were making thèse 
machines, and hâve not warned them, nor proceeded against them, 
nor against any one. The only reason given for thé delay is that it 
would be more convenient to proceed in Massachusetts, where the 
plaintiff eompany hâve their usual place of business, but this does not 
appear to be a sufHcîent excuse. Add to this that there is a fair 
doubt in my mind whether the défendants' machine is an infringe- 
ment of the twice reissued patent of the plaintiffs, and I flnd that the 
motion for a preliminary injunction should be denied. Motion de- 
nied. 

i This case has been heretofore reported In 5 Ban. & A. 540, and is now pub- 
lished In this séries, so as to include therein ail circuit and district court cases 
elsewhere reported which hâve been Inadvertently omltted from the Fédéral Re- 
porter or the Fédéral Cases. 
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HOLLAND TEUST CO. v. INTERNATIONAL BRIDGE & TRAMWAY 00. 

McLANB et aL V. HOLLAND TRUST CO. 

(Circuit Court of Appeals, FIfth Circuit. Marcli 1, 1898.) 

No. 657. 

JDRISDICTION— FoREOLOSttRB OF MoBTGAGB— RbCKIVBR. 

Under a decree of forecloSure of a mortgage, wliere an order of sale has 
been made and tlie sale advertised, the court acquires Jurisdiction and pos- 
session, to the exclusion of any other court; and the appointaient of a re- 
ceiver for said property by another court does not divest jurisdiction and 
stop the sale. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

Oscar Bergstrom and S. C. Newton, for appellants. 
Geo. M. Van Hoesen, for appellees. 

Before PARDEE and McCOEMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PARDEE, Circuit Judge. The HoUand Trust Company, as trustée 
under a mortgage deed of trust, brought suit on the 16th day of Sep- 
tember, 1895, in the United States circuit court for the Western district 
of Texas, for the foreclosure of the mortgage which was made to it 
by the International Bridge & Tramway Company. The défendant 
bridge company appeared and flled its answer, and then flied an 
amended answer on Pebruary 3, 1896. The bill of foreclosure prayed 
for the appointment of a receirer and for an iajunction, but no motion 
for either an injunction or a receiver was made. On November 10, 

1896, the court entered a final decree, adjudging a foreclosure of the 
mortgaged property, and the sale of the same by a spécial master, 
therein appointed. From this decree the International Bridge & 
Tramway Company prosecuted an appeal to this court, where, on May 
17, 1897, the decree of the lower court was affirmed ; the mandate issu- 
ing August 2, 1897. 81 Fed. 422. 

August 16, 1897, the court entered an order of sale, which directed 
the spécial master "to seize and sell the above-described property in 
accordance with the terms of the decree of tiiis court." On August 19, 

1897, the spécial master proceeded to exécute the order of sale by ad- 
vertising the time, place, and terms of sale. The time of sale fixèd 
was November 2, 1897. On October 30, 1897, Hiram H. McLane flled 
a pétition in the Forty-Fifth district court of Texas, praying for the 
appointment of a receiver of the International Bridge & Tramway 
Company as an insolvent corporation, and on November 1, 1897, the 
day before the sale, George W. Russ was appointed such receiver, and 
on the same day telegraphed to the agent of the bridge company that 
he had been appointed receiver, and the agent recognized such appoint- 
ment, and has since paid over to Russ the income and tolls. On No- 
vember 2, 1897, the spécial master sold the mortgaged property under 
the decree and order of sale, and reported the same to the court. On 
November 10, 1897, Hiram H. McLane and George W. Russ filed an 

85F.-55 
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alleged intervention, 5n which the aforesaid proceedings in the Forty- 
PiftHdistMèt Court of Teia^, and thé acts 6f Rues as reëeivér, were 
set forth, and therein claimed that beeause of such proceedings the sale 
made by the spécial master was absolutely nuïl and void, and of no 
force and efféeti On the same day the intervention and the report 
of the sale came on to be heard, and the court, after considering the 
facts in the case, being of opinion that the circuit court had acquired 
such jnrisdiction over theproperty of the défendant, the International 
Bridge & Tramway Gîompany, fuUy described in the original bill, as 
well as in the final decrëe and order of sale, as to entitle the court to 
hold the exclusive jurisdiction and possession thereof, to the exclusion 
of any other court, ordered that the intervention of McLane and Russ 
should 'be dismi^ed, and the sale made tçf the spécial master confirmed. 
From that decree McLane and Russ appealed to this court, assigning 
as error: 

"That the court erred In Its flnding, and In holding a suit to foredose a mort- 
gage on realty, and the final decree of such foreclosure, and order appointing a 
spécial master to mal^e sale^ théreof to satisfy the judgment rendered, gave the 
court such possessory jurisdiction of the property described in the bill of fore- 
closure as to deprlve any other court of concurrent jurisdiction from appointing 
a recelver and directing such recelver to take possession of said property, and 
in Its holding that, notwithstanding the appointment of such recelver by a court 
of concurrent jurisdiction, ând such recelver, under the direction of the court, 
taklng actual possession thereof, that the master In the foreclosure proceedings 
could make a valld sale of such realty, and . that, upon a confirmation of such 
report, thé court in the foreclosure proceeding could direct the marshal to put 
the purchaser in possession as agalnst such recelver and the défendant." 

On full considération of the authoritîes cited on both sides in this 
court, we agrée with the learned judge of the circuit court that the cir- 
cuit court had acquired such jurisdiction over the spécifie property of 
the défendant the International Bridge & Tramway Company, as fully 
described in the original bill, and in the final decree and order of sale, 
as to entitle the court to hold the exclusive jurisdiction and possession 
thereof, to the exclusion of any other court. The following cases are 
in point: Adams v. Trust Co., 15 G. 0. A. 1, 66 Fed. 617, decided by this 
court, and Riesner v. Railway Co., 36 S. W. 53, decided by the suprême 
court of ■ Texas. And on thèse authorities, and many others which 
might be cited, and on the gênerai rule, well recognized in the suprême 
court of the United States, that as a matter of necessity, and therefore 
of comity, when the object of the action requires the control and do- 
minion of property involved în litigation. that court which firstacquires 
possession, or that dominion which is équivalent, draws to itself the 
exclusive right to dispose of it for the pui"poses of its jurisdiction 
(Heidritter v. Oil-Cloth Oo., 112 U. S. 294, 305, 5 Sup. Ct. 135), the 
decree of th'e circuit court should be aiSrmed. 

It would be an anomaly in judicial proceedings if, after a court with 
full jurisdiction over the parties, and over spécifie property which is 
the object of the litigation, has flnally determined ail rights to that 
property, subséquent proceedings, prima facie coUusive, as in the 
présent case, in a court of another jurisdiction, could annul the decree 
and disturb the rights thus definitely determined. No such anomaly 
exists in the jurisdiction of the state and fédéral courts. The latter, 
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haying once acquired full jurisdiction, and proceeded to a final déter- 
mination, may rightfully proceed still furtlier to an exécution of that 
decree, irrespectiye of any subséquent proceedings in the courts of tlie 
State. See Coal Co. v. McCreery, 141 U. S. 475, 477, 12 Sup. Ct. 28. 

The authorities cited by the learned counsel for the appellants, so far 
as they are contrary to the views herein expressed, do not apply to the 
case in hand. Afiôrmed. 



MONTANA OBB-PUKOHASING CO. et al. T. BOSTON & M. C. 0. & S. 

MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit February 28, 1898.) 

No. 374. 

JUEISDICTION OF Fbdbrai, CouiiT— Fedehai. Qoestion— Mitting Claims. 

Where a controversy betweèn owners of adjoining fninlng claims as to the 
rlght of one to foUow the veln outside of the vertical Itae of hls clalm 
clearly dépends upon a question of fact nnder the statutes as flnally con- 
strued by the suprême court, such controversy no longer présents a fédéral 
question. 

Appeal from the Circuit Conrt of the United States for the Southeni 
District of Montana. 
John J. McHatton and Joël F. Vaile, for appellants. 
John F. Forbis, for appellee. 

Before GILBERT, EOSS, and MOEEOW, Circuit Judges. 

MOREOW, Circuit Judge. This is an appeal from an interlocutory 
decree entered in the circuit court of the United States for the district 
of Montana on the 22d day of April, 1897, granting a preliminary in- 
junction restraining the Montana Ore-Purchasing Company, a cor- 
poration organized under the laws of thè state of Montana, and F. 
Augustus Heinze and Arthur P. Heinze, from mining or extracting 
any ores within the limits of that portion of the Pennsylvania Iode 
claim lot No. 172, situated in Silver Bow county, in the state of Mon- 
tana, described in the decree. The appellee is also a corporation or- 
ganized under the laws of Montana. It is the owner of the Pennsyl- 
vania Iode claim, and was the complainant in the court below. The 
juriadiction of the circuit court is invOfced upon the ground that the 
dispute is one arising nnder the laws bf the United States. The allé- 
gations of the complaint npon which this jurisdiction is claimed are as 
foUows: 

"That aS' plaintiff Is inf ormed and belleves, and therefore allèges, the sald dé- 
fendants claimed the rlght to enter Upon the premlses of this complainant, to wlt, 
that portion of the PennsylvaaJa Iode claim above descrit)ed, by reason of the 
fact that .certain veins owned or claimed by the défendants, or in thelr possesslofl, 
bave their tops or apexes wlthîn the ground owned or claimed as a, portion pf 
the Rarus Iode' cl^m, a portion of the Johnstown Iode claim, or a portion bf 
the Llttle Ida Iode claim; and défendants assert the rlght to foUow such velns 
on thelr downward conrees or dips, althpugh tiie same so far dBpart fronï a 
perpendlcular as to départ from.lhe ground. owned or claimed by tbe défendants, 
oud enter the ptémlseB owned^jaid cjaiméd by this complainant, t<> wit, that 
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portion of thé Pénnsylvanla Iode clalm hereinbeforé described. But complaln- 
ant dénies and disputes the fact that the sald velns upon which tbe said défend- 
ants bave mlned -within the Unes of the Pénnsylvanla Iode claim are sueb veins 
as can be followed on thelr dip beyond the Unes of the défendants' possessions, 
and Into the ground or premises of thls plaintlfC, but allèges the facts to be that 
the sald velns are broken and Intersected by faults in such a manner that the 
same cannot be, traced or followed from the ground of the défendants Into the 
sald Pénnsylvanla Iode claim, and that, therefore, the said défendants bave no 
rlght to enter upon the ground of this plaintiff, to wit, the said Pénnsylvanla 
Iode claim, for the purpose of extractlng ores therefrom, by reason of their 
ownership of the apexes of any veins within thelr ground. And this complain- 
ant further shows unto the court that the veins upon whieh the défendants bave 
beelQ éxtractJng ores within the premises of this complainant do not, in their 
course or strilce, départ from the end Unes of the défendants' claims or pos- 
sessions, but that the same départ from the side Unes of such claims in such a 
manner as to prohibit the said défendants from foUowing the same beyond the 
side Unes of their own possessions or claims into plaintiff's portion of sald Pénn- 
sylvanla Iode claim. 'That there are several veins which the défendants claim 
the right to foUow on their dlps beyond the side Unes, and Into the ground of 
thls complainant, the said Pénnsylvanla Iode clalm, but that neither of the said 
veins, in their courses or strlkes, départ from the end Unes of the sald claims or 
possessions of the défendants, but complainant allèges that the ground claimed 
by the défendants was not so located or situated as to bave any end Unes what- 
ever, as provided by the statutes of the United States in such cases, and that in 
conséquence of such fallure upon the part of the locator or locators of the 
ground or claims owned or claimed by the défendants to mark the same with 
end Unes paraUel, or to locate the same along the défendants' veins, but on the 
contrary having located the same across the said velns, the said défendants bave 
no extralateral rights In or to any of the vglns in their sald ground, and are not 
entltled to foUow the same Into or upon the ground of thls plaintiff, the sald 
portion of the Pennsylvania Iode clalm. Thàt, In conséquence of the facts here- 
inbeforé alleged, this complainant allèges apd asserts that there are questions 
involving the construction of the statutes of the United States relative to the 
rights of the said défendants to follow their veins into the ground of thls com- 
plainant, the said portion of the Pénnsylvanla Iode clalm, and that such ques- 
tions are necessary to be determined in thls action, as between this complainant 
and the said défendants, In determining the right of this plaintiff to recover in 
the sald action." 

WiLether the appellantg retained tjxçir right to the vein or Iode in con- 
troversy after it entered the ground of the appellee is clearly a question 
of fact, to be determined by the st?ike or course of the vein. If the 
vein passed through the side lines. of the Rarus or Johnstown Iode 
claims, and into the ground of the appellçe, on its course or strike, then 
the side lines of thèse claims, with respect to this particular vein, be- 
came end lines extending down vertically ; and the yein, in its course 
under appellants' surface location, becaœe the property of the latter. 
King v. Mining Co., 152 U, S. 222, 14 Sup. Ct. 510; Last Chance Min. 
Co. V. Tyler Min. Co., 157 U. S. 683, 15 Sup. Ct. 733. But if, on the 
other hand, the vein passed through thèse side lines on its downward 
course or dip, the appellee had the right to follow the vein, although 
it 80 far departed from a perpendicular in its course downward as to 
extend outside the vertical side lines of appellants' surface location, 
and enter that of the appellee. Rev. St. § 2322. The law upon this 
§ul)ject has been clearly established by the cases cited, and such a con- 
troversy no longer présents a fédéral question. Kansas v. Bradley, 
26 Ped. 290; Fost. Fed. Prac. p. 35. At the oral argument, and in 
the brîefs that hâve been flled, a fédéral question has been suggested 
as arising out of the dispute as to the rights of the parties under the 
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Rarus and Johnstown patents ; but, as this controversy does not appear 
in the complaint, it cannot be considered. The jurisdiction of tbe 
circuit court of the United States is limited, in the sensé that it has 
no other jurisdiction than that conferred by the constitution and laws 
of the United States. The presumption is that a case is without its 
jurisdiction, unless the contrary affirmativelv appears; and it is not 
sufflcient that jurisdiction may be inferred argumentatively from 
averments in the pleadings, but the averments should be positive. 
Hanford v. Davies, 163 U. S. 273, 279, 16 Sup. Ct. 1051. In Metcalf 
V. Watertown, 128 U. S. 586, 9 Sup. Ct. 173, Mr. Justice Harlan, speak- 
ing for the court, said : 

"Where the original jurisdiction of a circuit court of the United States Is in- 
voked upon the sole ground that the détermination of the suit dépends upon 
some question of a fédéral nature, it must appear at the outset, from the déclara- 
tion or bill of the party suing, that the suit is of that character; in other words, 
it must appear, in that class of cases, that the suit was one of which the circuit 
court, at the time its jurisdiction is invoked, could properly talie cognizance. 
If It does not so appear, then the court, upon demurrer or motion, or upon Its 
own Inspection of the pleadings, must dismiss the suit, just as It would remand 
to the State court a suit which the record, at the time of removal, failed to show 
was wlthin the jurisdiction of the circuit court. It cannot retaln It In order to 
see whether the défendant may not ralse some question of a fédéral nature, upon 
which the right of recovery wUl finally dépend; and, if so retained, the want 
of jurisdiction at the commencement of the suit is not cured by aa answer or 
plea which may suggest a question of that klnd." 

See, also, Mining Co. v. Turck, 150 U. S. 138, 14 Sup. Ct. 35; Han- 
ford V. Davies, supra. 

The decree, granting a temporary injunction, will therefore be re- 
versed. It will be for the court below to détermine whether the com- 
plaint can be so amended as to présent a cause within its jurisdiction. 

ROSS, Circuit Judge (concurring). To bring this suit within the 
jurisdiction of the court below, it was essential for the bill to show by 
clear and unambiguous allégations that the suit involves a contro- 
versy that can only be determined by référence to the fédéral statute, 
and its proper application to the facts of the case. The averments of 
the bill do not meet this requirement, and therefore I concur in the 
judgment of reversai. 



FITCHBURG K. CO. v. NICHOLS. 

(Circuit Court of Appeals, First Circuit. January 20, 1898.) 

No. 228. 

JnBISDIOTION OF FEDERAI, COURTS— -DlVERSK CiTIZENSHIP — DeFKCTITE ALLE- 
GATION — Correction on Appeal. 

A defectlve allégation of citizenship may be corrected on appeal, so as to 
sustain the jurisdiction, by the consent of both parties. In the absence ol 
such consent the judgment must be reversed, but the verdict need not be 
set aside, as the court below may allow an amendment in aecordance with 
the facts, giving the adverse party an opportunity to meet the Issue raised 
If he be so advised. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 
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TMs was an action at law by Eos-well C. Nichols against the Fitch- 
bnrg Railroad Company to recover damages for personal injuries re- 
ceived by him while in charge of cattle on a train. In the circuit court 
the verdict and judgment were given for the plaintiff, and the défend- 
ant sued ont this writ of error. The case has been heard on a motion 
by plaintiff in error to amend the original writ in respect to the alléga- 
tion of plaintiff's citizenship. 

George A, Torrey, for plaintiff in error. 

George A. Blaney and William S. B. Hopkins, for défendant in error. 

Before COLT and PUTNAM, «rcuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. The record in this case contains the suit- 
able allégations to show the citizenship of the corporation défendant 
in the court below, but it fails in this respect as to the plaintiff below. 
There are only two courses open. If the plaintiff below is an alien, 
or a citizen of some state other than Massachusetts, the record may be 
amended in this court according to the truth by the consent of both 
parties. Fletcher v. Peck, 6 Cranch, 87, 127; Kennedy v. Bank, 8 
How. 586, 611; TJ. S. v. Hopewell, 51 Fed. 798, 800, 2 C. C. A. 510; 
Nashua & L. R. Corp. v. Boston & L. B. Corp., 9 0. C. A. 468, 61 Fed. 
237, 245. If this is not done, the judgment of the court below must 
be reversed. It is not necessary to set aside the verdict, as the court 
below may allow an amendment, in accordance with the facts, to 
supply the defect, as well after verdict as before, provided it gives the 
adverse party an opportunity to meet the new issue thus raised, if that 
party is advised to do so. AH this is not only in accordance with the 
gênerai principles of law, but is emphasized by section 954 of the Re- 
vised Statutes, and paragraphs 1 and 3 of rule 11 of the circuit court. 
Of course, if an amendment is not made, or the issue made by it is not 
sustained, it will be the duty of the court below to dismiss the suit. 
It ia ordered that the judgment of the circuit court be reversed, without 
costs for either party in this court, and that the case be remanded to 
the circuit court for further proceedings according to law, unless an 
amendment is made in this court on or before February 1, 1898, as pro- 
vided in this opinion. 



STATE OF INDIANA, to Use of DELAWAEB COUNTY, v. ALLEGHANY 

OIL CO. et al. 

(Circuit Court, D. Indlana. March 24, 1808.) 

No. 9,371. 

1 Eemoval of Causes— State a Party. 

When a state brings a suit In a court of Ita own création against a citizen 
of another state, no removal can be had into a circuit court of the United 
States on the ground of the diverse citizenship of the parties. 

2. JURISDICTION— FEDBEAt QUESTION— HoW MuST APEBAR., 

Wherè the jurisdiction of courts of the United States dépends on the ex- 
istence of a fédéral question, it must afarmatlvely appear f rom the allégations 



STATE OF INDIANA V. ALLEGHANY OIL CO. 871 

In the déclaration or bill, and cannpt be established by any statement in a 
pétition for removal, answer, or demurrer. 

8. Action to Kecoter Penalty— Civil Action. 

An action to recover a penalty for tlie violation of a statute is not a "suit 
of a civil nature," wlthin the meaning of the law providing for the removal 
of causes into fédéral courts, although declared by the state statute to be a 
"civil action." 

TMs is an action by the state of Indiana to recover a penalty for 
violation of the statute making it unlawful to permit the flow of gas 
or oil from a well into the open air. Défendants removed the case 
from the circuit court of Delaware county, and plaintiiï moved to 
remand. 

On January 3, 1898, the plalntiff flled Its eomplaint against the def endants , in 
the circuit court of Delaware county, Ind. The material parts of the eomplaint 
are as foUows: That on November 17, 1897, the défendants owned and had 
possession and control of a certain natural gas and oil well situated on certain 
land In Delaware county, Ind., which Is particularly described; that the défend- 
ants were the lessees of the land on which sald well is situated, and that said 
well was drilled and completed by said défendants on November 17, 1897; that 
natural gas and oil were struck in said well on and prior to that date; that for 
more than two days after sald gas and oil had béen struclî in said well, and 
said well completed, said défendants unlawfully allowed, and permitted the 
entlre flow of natural gas from said well to escape into the open air, without 
being confined wlthin said well, or proper pipes or other safe réceptacle, whereby 
many millions of cubic feet of natural gas hâve been permitted and allowed 
to flow and escape into the open air, the amount of which Is unknown to the 
plalntlflC; that said flow of gas has continued to escape ever since oil and gas 
were struck in said well, and now continues to escape into the open air; that 
said défendants hâve never at any time confined, or attempted to confine, said 
flow of gas, or any part thereof, in said well or pipes, or other réceptacles, as 
provlded by law. Wherefore the plalntiff says a rlght of action has accrued 
in favor of the plalntiff, for the use of said Delaware county, in the sum of 
$2,000, together with costs and reasonable attorney's fées for the plalntiff thereln, 
and that such reasonable attorney's fées are .^300; and plalntiff demands judg- 
ment, for the use of Delaware county, in the sum of $2,300 and costs of suit. 
On January 21, 1898, the défendants presented their verifled pétition, accom- 
panied by a proper bond, to said state court, for the removal of said cause into 
this court. The pétition set out two grounds of removal: (1) The diversity of 
citizenship of the plaintiff and défendants; (2) that the act of the législature of 
the state, of March 4, 1893, which gives the rigbt of action, is in violation of 
the fourteenth amendment of the constitution of the United States. The state 
court sustained said pétition, and made an order removing the cause into thls 
court. 

The statate under which this suit Is brought is sections 7477, 7479, Horner's 
Ann. St. 1897: 

"Sec. 7477. It shall be unlawful for any person, firm, or corporation havlng 
possession or control of any natural gas or oil well, whether as a contiactor, 
owner, lessee, agent or manager, to allow or permit the flow of gas or oil from 
any such well to escape into the open air without being confined withln such 
well, or proper pipes, or otlier safe réceptacle, for a longer perlod than two 
days next after gas or oil shall hâve been struck in such well; and thereafter 
ail such gas or oil shall be safely and securely confined in such well, pipes or 
other safe and proper réceptacles." 

"Sec. 7479. Any person or corporation violating any of the provisions of thls 
act shall be liable to a penalty of two hundred dollars for each and every such 
violation, and to the furtlier penalty of two hundred dollars for each ten days 
durlng which such violation shall continue; and ail such penalties shall be recov- 
erable in a civil action or actions in the name of the state of Indiana for the use 
of the county in which such well shall be located, together with reasonable attor- 
ney's fées and costs of suit." 
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The plaintlff has flled a motion to remand on the ground (1) that the plalntlff 
Is not a citizen of the state of Indiana; (2) that the suit is for the recovery of 
a penalty prescribed for the doing of acts made unlawful by the statute of the 
State. 

Wm. A. Ketcham, Merrill Moores, and C. C. Shirley, for plaintiff. 
StepheDson, Shirts & Fertig, for défendants. 

BAKER, District Judge. When a state brings a suit in a court 
of its own création against a citizen of another state, no removal can 
be had into a circuit court of the United States on the ground of the 
diverse citizenship of the parties. A state is not a citizen of any state, 
and, under the judiciary acts of the United States, it is flrmly settled 
that a suit between a state and a citizen or corporation of another state 
is not between citizens of différent states; and that the circuit courts 
of the United States hâve no jurisdiction of it unless it arises under 
the constitution, laves, or treaties of the United States. Ames v. 
Kansas, 111 U. S. 449, 4 Sup. Ct 437; Stone v. South Carolina, 117 
U. S. 430, 6 Sup. Ct. 799; Germania Ins. Co. v. Wisconsin, 119 U. S. 
473, 7 Sup. Ct. 260; Postal Tel. Cable Co. v. Alabama, 155 U. S. 482, 
15 Sup. Ct. 192; State v. Tolleston Club of Chicago, 53 Fed. 18. 

This suit, if removable at ail, is removable solely on the ground of 
the diverse citizenship of the parties. The complaint sets ont a cause 
of action for the recovery of a penalty prescribed by the statute of the 
state. No right, privilège, or immunity is claimed by the plaintiff 
under or by vir-tue of the constitution, laws, or treaties of the United 
States. It is true that the défendants in their pétition for removal set 
up the claim that the state statute is invalid by reason of its déniai 
of privilèges and immunities secured to them by the fourteenth amend- 
ment to the constitution of the United States. It is settled, however, 
that where the jurisdiction of the courts of the United States, whether 
original or by removal, dépends upon the existence of a fédéral ques- 
tion, it must affirmatively appear from the allégations in the déclara- 
tion or bill of complaint; and that no statement in the pétition for 
removal, or in the answer or demurrer, can supply that want, under 
the existing acts of congress. Tennessee v. Union & Planters' Bank, 
152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Waterworth, 155 U. S. 102, 
15 Sup. Ct. 102; Walker v. Collins, 167 U. S. 57, 17 Sup. Ct. 738; Pratt 
V. Coke Co,, 168 U. S. 255, 258, 18 Sup. Ct. 62. 

It is insisted that the state is a formai or nominal plaintiff, and that 
the bénéficiai right of action is in the county of Delaware, for whose use 
the suit is prosecuted. Certainly there are cases where the suit is 
brought in the name of the state, on the relation or for the use of a 
person or corporation, where the state is merely a formai or nominal 
party, and the action is nrosecuted solely for the protection of a private 
right. In such cases the state has no interest to be protected. It 
allows the use of its name solely for the purpose of protecting private 
rights in which it has no bénéficiai interest, and in which the enforce- 
ment of no governmental policy is involved. In cases of this character, 
the relator or the person for whose use the suit is brought is the real 
party plaintiff, and doubtless the mère formai use of the name of the 
state in such cases, if otherwise removable, would not defeat the right 
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of removal if the requisite diversity of citizenship existed between the 
relator or the person for whose use the suit was brought and the 
défendant. The présent case, however, is not of this character. It is 
a suit by the state for the enforcement of an important govemmental 
policy. The policy to be subserved is the protection from loss and 
waste of the natural gas and oil underlying a large portion of the 
state. Its protection concerns public, and not private, rights. It 
concerna the welfare of the whole state. The penalty is inflicted for 
the violation of the statute of the state enacted to secure public, and 
not private, rights. The penalty is due to the state for the violation 
of the statute, and the county of Delaware has no private or pecuniajy 
interest in it. It is the beneflciary of the state's bounty which may be 
withdrawn at any time. The fact that the state has provided that the 
penalty, when collected, shall be paid to the county in which the viola- 
tion of the statute has taken place, in no sensé makes the suit one to 
enforce a private or municipal right of the county. The state is the 
real party plaintiff, the cause of action belonss tô it, and the county 
is named simply as the party to whom the penalty due the state is to 
be paid when collected. Grinnell v. Johnson, 28 Fed. 2; State v. 
Columbus & X. R. Co., 48 Fed. 626. 

And, if this were not so, still the suit must be held not to be within 
the jurisdiction of this court, because, although a civil action in form, 
it is in effect a suit to enforce a pénal statute of the state. The con- 
tention that the action is civil, and not pénal, in its nature, because 
the statute of the state déclares it to be a civil action, is untenabîe. 
If congress had intended that the form of the action should détermine 
the right of removal, apt language would hâve been used to indicate 
that purpose. The language employed is "suits of a civil nature." If 
the form, rather than the nature, of the action had been intended to 
détermine the right of removal, congress would undoubtedly hâve used 
the words "suits civil in form;" or perhaps the more gênerai expression 
"dvil suits," instead of using the language employed. In using the 
language "suits of a civil nature" it discloses the intent that the court 
should look beyond the form to the nature or purposes of the suit. 
Looking at the fiature of the présent suit, it is apparent that its purpose 
is pénal. The penalty prescribed is recoverable as a punishment for 
the doing of acts made criminal by the statute. The state has no 
other purpose than to recover a penalty for a violated law, and thereby 
secure obédience to it. Chief Justice Marshall in The Antelope, 10 
Wheat. 66, 123, stated the rule in the most condensed form, as an 
incontrovertible maxim, namely, "That the courts of no country exécute 
the pénal laws of another." The pénal laws of the several states 
of the United States are regarded, so far as the jurisdiction of the 
courts of the United States is concerned, as laws of a foreign country. 
The only cases in which the courts of the United States hâve enter- 
tained jurisdiction over suits by a foreign state hâve been suits to 
enforce demands of a strictlv civil nature. Wisconsin v. Pélican Ins. 
Co., 127 U. S. 265, 8 Sup. Ct.'l370: State v. Chicago, B. & Q. R. Co., 37 
Fed. 497; Ferguson v. Ross, 38 Fed. 161; U. S. v. Mexican Nat. Ry. Co., 
40 Fed. 769; State v. Dav Land & Cattle Co., 41 Fed. 228; Dey v. 
Chicago, M. & St. P. Ry. Co., 45 Fed. 82. 
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It foUows thiàt botîi grounds of objection to the jurisdiction of tbia 
court must be SyStained. The case will be remanded to the state court 
at the costs of the défendants. 



METER et aJ. v. MANSUR & TBBBBTTS IMPLEMENT CO. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1898.) 

No. 635. 

Tbanscbipt on Appeai,— Cbrtificatioit. 

A certlfleate merely stating that the papers contalned In the transcript are 
correct copies, without showing that the transcript is a complète one, or that 
the parties by stipulation designated the papers to be included, or that the 
clerk was guided by appellant's sollcltor, is insuffldent, and the appeai will 
be dismissed on motion. 

Appeai f rom the Circuit Court of the United States for the Northern 
District of Texas. 
On motion to dismiss the appeaL 

L. C. Alexander, for appellant. 
J. M. McCormick, for appellees. 

Before McCOEMICK, Circuit Judge, and NEWMAN and PAR- 
LANGE, District Judges. 

PARLANGE, District Judge. The clerk's certlfleate annexed to 
the transcript in this case reads as follows: 

Clerk's Certlfleate. 

I, J. H. Flnks, clerk of thè circuit court of the United States for the Northern 
district of Texas, do hereby certlfy that the above and forègolng is a full, true, 
and correct copy of the foUowlng, to wlt: (1) Original bill of Mansur & Teb- 
betts Implement Co. and the Washburn & Moen Manufacturing Co., with the 
order appointlng Frank F. Flnks receiver, and the exhibits attached to sàid bill. 
(2) Order authorizing Interventions. (3) Order referring interventions to stand- 
ing master. (4) Order as to fillng interventions. (5) Intervening pétition of 
Meyer, Bannerman & Co. (6) Answer of complainants to Intervention. (7) 
Amended plea of Intervention. (9) Exhibits attached to the déposition of Jacob 
Meyer, taken in said cause. (10) Testlmony before the master nnder the fol- 
lowing caption: "No. 16. Meyer, Bannerman & Co., Interveners." (11) Tes- 
tlmony before the master under the foUowlng caption: "No. 76. W. B. Belk- 
nap & Co., Interveners." (12) So much of the master's report as shows his rul- 
ing upon the intervention of Meyer, Bannerman & Co. (13) Motion to transfer 
cause to Dallas. (14) Order of transfer. (15) Exceptions of interveners to mas- 
ter's report. (IQ) Final decree. (17) Application and order for appeai. (18) In- 
tervener's asslgnment of errors. (19) Appeai bond. And that they ai'e true 
copies, respectively, of what they purport to be, as the same appears in Consoli- 
dated cause No. 444 Eq., Mansur & Tebbetts Implement Company et al. v. 
Pro vident National Bank et al., and W. B. Belknap & Co. v. Pro vident National 
Bank et al., of record and on file In my said office at Dallas, Texas. 

"Wituess my hand offlcially, and the seal of said court at Dallas, Texas, this the 
25th day of August, A. D. 1897. 

[Seal.] J. H. Flnks, Clerk, by Chas. H. Lednum, Deputy. 

The appellees move to dismiss the appeai — "First, because there is 
no properly authenticated transcript of the record flled in this court, 
as required by the ruies thereof, and by law; second, because the rec- 
ord in this case was not filed within the time limited by the rules." 
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Addressing ourselves to the flrst ground of objection urged by the 
appellees, it seems clear that this court bas no légal transcript before 
it. The clerk bas certified the copies of 18 documents which were 
filed in the cause below, but the clerk's certiflcate does not go beyond 
attesting to the correctness of those copies, and the certiflcate shows 
in no manner that those 18 documents constitute the entire transcript 
of proceedings in the cause. A comparison between the clerk's certif- 
icate in this cause and the usual clerk's certiflcate authenticating a full 
transcript wiU show at once the plain defect in the certiflcate before 
the court. It must be borne in mind that in this case there is neither 
a certiflcate of the clerk attesting a full transcript, nor a stipulation of 
parties as to what documents shall constitute the necessary transcript, 
nor a statement by the clerk that he was guided by the appellants' 
solicitor in the sélection of the papers necessary to constitute the 
transcript. 

In Pennsylvania Co. for Insurance on Lives y. Jacksonville, T. & 
K. W. Ry. Co., 5 C. C. A, 53, 55 Ped. 131, this court said: 

"Section 907 of the Revised Statutes of the tTiiitecl States requires 'an authen- 
tlcated transcript of the record.' Rule 8 of the suprême court directs 'a true 
copy of the record and ail the proceedings in the cause' to be transmitted; and 
our rule 14 (21 C. 0. A. éxv.; 78 Fed. cxv.) requires 'a true copy of the record, 
bill of exceptions, assignaient of errors, and ail proceedings in the case.' • * * 
It may be well to impress on elerlss of the trial courts that, in the absence of 
a controlling stipulation by the parties, or written instructions from the plaintia 
In error or appellant, flled in the case, transcripts in cases of appeal or writs of 
error should meet the requirements of our rule 14, and thelr certifleates of au- 
thentication foUow the language of our rule, and show that the transcript trans- 
mitted is 'a true copy of the record, bill of exceptions, assignment of errors, and 
ail proceedings In the case.' " 

In Nashua & L. E. Corp. y. Boston & L. R. Corp., 9 C. C. A. 468, 
61 Fed. 237, which was a case in which the clerk stated distinctly in 
his certiflcate that he had been directed by the complainant's counsel 
in selecting the documents to constitute the transcript, the circuit court 
of appeals for the First circuit clearly showed that the duty of select- 
ing the documents necessary to form a légal transcript is primarily 
upon the clerk. The court also showed that ordinarily the clerk will 
accept the direction of the appellant's counsel, but that the clerk will 
not be bound to foUow it, if the transcript directed to be made is 
palpably unfair. 

In mu V. Railroad Co., 129 U. S. 174, 9 Sup. CL 270, the suprême 
court said: 

"It is well settled by the décisions of this court that it has no jurisdiction of 
an appeal unless the transcript of the record is filed hère at the next term af ter 
the taking of the appeal." 

Also see Blitz v. Brown, 7 WaU. 694. 

This court, in order to maintain an appeal upon îts docket, must 
bave at least prima facie proof that it bas a lawful transcript before it. 
The prima facie showing results from an unqualifled certiflcate of the 
clerk, from a stipulation of the parties, or from a direction by the 
appellant's counsel. It will be presumed, in the case of stipulations, 
that the parties hâve been caref ul to bring up ail the papers necessary 
from the standpoint of either side of the controversy; and the derk 
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and the appellant's counsel, being officers of the court, are presumed 
to see that a lawful transcript is lodged in this court. Where a 
transcript prima facie lawful is before the court, — as in the case above 
cited 6î Nashua & L. E. Corp. v. Boston & L. R. Corp.,— a motion to 
dismiss the appeal will not be entertained, and the dissatisfled party 
must resort to the writ of certiorari. But when, as in the case before 
us, not even a prima facie transcript bas been flied in this court, the 
proper action is to dismiss the appeal. Where the clerk certified to 
a full transcript, and it was urged that the transcript was incomplète, 
the suprême court held that the transcript was prima facie lawful, and 
that the deflciencies, if any, might be supplied by certiorari. The Eio 
Grande, 19 Wall. 188. Where the clerk had not appended his certif- 
icate to the transcript, the suprême court held that the remedy was 
not by certiorari. Hodges v. Vaughan, 19 Wall. 12. Rule four- 
teen, § 3 (21 0. C. A. cxvi., 78 Fed. cxvi.) of this court provides that: 

"No case will be heard untll a complète record, contalning in Itself and not by 
référence ail the papers, exhlbits, dépositions and other proceedings whlch are 
necessary to tlie hearing Ui this court, shall be flled." 

See Keene t. Whitaker, 13 Pet. 459. 

In the case at bar the clerk's certificate merely authenticates certain 
papers as being correct copies of their originals on file in the clerk's 
office. We hâve been referred to no case, nor bas our investigation 
discovered one, which would warrant us in holding that there is in this 
cause even a prima facié showing that the lawful transcript is before 
us. The appeal must be dismissed. 



DEERE, WELLS & CO. v. CHICAGO, M. & ST. P. RT. CO. et al. 

(Circuit Court, S. D. lowa, W. D. January 17, 1898.) 

1. Rbmoval of Causes— Joinder of Défendants — Motive. 

I£ a person bas a cause of action ou which he may properly sue either 
one or two parties, and he ehooses to sue both, he may do so, though his 
motive in Joining them is to prevent a remoyal to a fédéral court. 

2. Same— Irresfonsiblb Défendant. 

A défendant who is legally liable together with another, and whose prés- 
ence defeats the right of removal, is neither a nominal nor sham party 
merely because he is pecuniarily irresponsible, so that a judgment against 
him would be of no value. 

8. Same— Sbparablb Controvbrbt. 

An action for damages against a raUroad company Incoiporated by another 
State, and one of its section foremen, who is a citizen of the same state 
with plaintiff, charging them jointly with setting out a flre on the railroad 
right of way to clear it of dry grass and weeds, and negiigentiy permitting 
it to spread to plalntifC's premises, does not disclose a separable eontroversy, 
which would enable the railroad company to remove the cause. 

This was an action at law by Deere, Wells & Co. against the 
Chicago, Milwaukee & St. Paul Eailway Company and Slack Peter- 
son to recover damages. The cause was heard on a motion to 
remand it to the state court, from which it was removed by de- 
fendant. 
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Harl & McCabe, for plaintifl. 

John N, Baldwin and Charles E. Keeler, for défendants. 

SHIRAS, District Judge. The question presented by the motion 
to remand grows ont of the f ollowing facts : The Chicago, Mil- 
waukee & St. Paul Eailway Company for years past has owned and 
operated a Une of railway across the state of lowa, and terminating 
at Council Bluffs. In December, 1895, Slack Peterson was a section 
foreman in the employ of the railway company, having charge over 
that portion of the right of way which is within the corporate lim- 
its of the city of Council Bluffs; and on the 15th day of December, 
1895, for the purpose of freeing the right of way from an accumula- 
tion of dry grass and weeds, he set flre to the same on the right 
of way, and the flre thus started spread from the right of way to 
the adjoining premises, occupied by the plaintifE company, and 
burned the warehouse and contents situated thereon. The plaintiflf 
company brought suit in this court against the railway company to 
recover the damages caused by the destruction of the warehouse 
and ita contents, which case came on for trial at the March term, 
1897; and after the évidence had been substantially completed 
the plaintiff dismissed the action, and on the same day brought an 
action for the recovery of the damages caused by the burning of the 
warehouse and contents, in the district court of Pottawattamie 
county, lowa, against Slack Peterson and the railway company; 
and tiiereuiwn the railway company in due season filed a pétition 
for the removal of the case into the fédéral court, averring therein 
that the plaintiff company was when the suit was brought, and 
continued to be, a corporation created under the laws of the state 
of lowa; that the défendant railway company was, and continued 
to be, a corporation created under the laws of the state of Wiscon- 
sin ; that Slack Peterson was, and continued to be, a citizen of the 
state of lowa; that the amount in controversy, exclusive of inter- 
est and costs, exceeded the sum of f2,000, the damages claimed be- 
ing in the sum of $130,000. The pétition for removal, after reciting 
the facts above stated as grounds for the removal of the case, con- 
tained the averments f ollowing : 

"That on the same day plaintiff dismissed said case in the said United States 
court, to wît, the 18th day of March, 1897; and within a few hours after such 
€&smissal said plaintiff instituted the présent suit in the district court of the 
state of lowa, in and for Pottawattamie county, against thls défendant, and 
also joining as a party défendant in this action Slaeli Peterson, this défendants 
section foreman. Your petitioner further respectfuUy shoWs and represents that 
the plaintiff has fraudulently and improperly joined the said Slaclc Peterson 
as a co-defendant with your petitioner; that said Slaeli Peterson was at the time 
of the alleged happening of the acts complained of in plalntiff's pétition, to wit, 
the 13th day of December, 1895, ever sînce has been, and Is now, a section 
foreman of this défendant; that said Slaeli Peterson was at said time, and 
îs now, an agent of this défendant in charge of five employés of the défendant 
Chicago, Milwaukee & St, Paul Railway Company, called 'section men,' and 
employed to look after and care for the tracks and right of way of this défend- 
ant in the clty of Council Bluffs, lowa; that said Slack Peterson at the présent 
time discharged, and for many years past has dlscharged, the ordinary duties 
of a section foreman on a railway, puch as, leveling up the tracks of this défend- 
ant, taking out Old ties and putting in new ones, mowing the grass and weeds 
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on this defendant's riglit of way, and, at the proper tlmes and places, bumlng 
off the same, aiid aù such dùtles Incident to the bàre of defendant's right of way; 
that sald Stock Peterson is a man of no means or estate whatever, ont of 
wJi}(fl;.any judgment against Lim eould be coUected, and was at the time of 
the commencement of this suit, and for piany years prior thereto, earnlng only 
the sum of sixty-flye doltors a month, aild plaintiff neyer made any demand 
or daim against said Peterson for Its alleged damages, as shown by bis affl- 
davlt hereto attaehed, marked 'Exhibit B'; that ail of the above facts were 
well kno-»^n to the plaintiff and its représentatives at the time it instltuted this 
suit; that the plaintiff hàs Improperly and fraudulently joined said Slack Peter- 
Son as a party défendant wlth your petitloner In this case for the sole and 
express pùrpose of defeatlng the Jurisdiction of the TJnited States court for the 
Southern district of lowa, Western division, and ^vith the sole, improper, and 
f raudulent purpose and Intent of preveriting this défendant f rom removing this 
case to said United States circuit court, as shown by the matters and things 
hereinbefore stated and alleged. Àrid your petitloner, as à further ground of 
removal of this case to the said circuit court of the United States, as hereinafter 
prayed, : shows to the court that the acts or charges of négligence and the 
alleged want of due care and prudence upon which the plaintiff bases its cause 
of action against the défendants in this suit are not the joint acts or omissions 
df your petitloner and the défendant Slack Peterson; that the said cause of 
action, as appears from the pétition of the plalntifiC flled herein, does not arise 
out of, ànd is not connected with, the^ f allure , of the défendants herein to per- 
formany joint duty or to observe any joint obligation imposed upon them by 
la,w,i or which they may bave o'wed to the plaintiff herein; tiîàt no unity of in- 
tefest or concert of action is eh arged against the défendants by the plaintiff, 
and none exiÉted, In respect to the acts or omissions and the matters and things 
cbmplalned of and eharged In said pétition as the basls and ground of the 
plaintlffi's alleged cause of action, but that ail of the acts and omissions of 
eaeh of said défendants, as cliarged in the plaintiff 's pétition, ate the separate 
and severai acts and omissions of the défendant so eharged, and not their joint 
acts or omissions. Your petltioner further shows and represents that it is not 
jolntly; Uable, if liable at ail, Tt^lth its said section foreman, Slack Peterson, but 
is liable Bevei;ally only, If Uable at ail, for the acts complained of in plaintifE's 
pétition; that your petitloner, If liable at ail, Is made so by the alleged négli- 
gence and wrongful acts of the sald section foreman, Slack Peterson, while 
acting as this defendant's agent and servant, and that your petltioner had no 
share in the négligent or wrongful acts alleged to bave been commltted and com- 
plained pf in plaintiff's pétition, except through said section foreman, Slack Peter- 
son, whiiç.^çting as your petitlooer's agent, ànd that, if your petitioner is liable 
at ail in this case for the âfleged négligent or wrongful actS of the sald Slack 
Peterson, it is solely on accôunt of the relationship of màster and servant exist- 
ing between this défendant and the said Slack Peterson, and not because of any 
concert of action as between this défendant and the sa,id Slack Peterson with 
respect to the alleged négligent acts or omissions alleged in plaintiff's pétition." 

It thus appears that the défendant Slack Peterson is a citizen 
of the same state with the plaintiff company, and the question is 
whether the facts recited in the pétition for repioval show a ground 
upon which the right of removal can be lawfuUy based. There is 
no question that the state court had jurisdiction over the case, 
and to deprive it of this jurisdictioti it mu^t appear that this court 
can rightfully, under the existing statutes, take the jurisdiction 
td the exclusion of the state court. From the averments found 
in the pétition, for reinoyal, three gênerai facts seem to be relied 
OE as à basis for the righi ôï remoyal, to yfit: That the motive and 
purpose of the plaintiff in joining Peterson as à cp-defendant was 
to defeat the right of removal, which; in his absence as a party, 
would Jiavç fexi^ted in favor of the rail way coïnpany; that Peter- 
son, by reasdn of his want of propèrt^, and inabiliti^ to rèspiond to 
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the amount of damages asked in the case, must be held to be a nom 
inal or sham défendant; and, lastly, that the case involves a sever- 
able controversy, and is tberefore remoyable, under the provisions 
of the statuts now in force. 

With regard to the flrst ground, it is sufScient to say that the 
motive actuating the plaintifE in bringing the suit against both 
défendants cannot be relied on as a ground for removing the case 
into this court. The railway company, by flling the pétition for 
removal, has declared its préférence to be in favor of trying the 
case in the fédéral court; and the plaintifE, by bringing the suit 
in the state court, has declared its préférence to be in favor of the 
state court. The motive of the railway company in seeking a 
removal is to avoid a trial in the state court, and the motive of the 
plaintifE in joining the défendants is to avoid a trial in the fédéral 
court. Thèse motives cannot be availed of to defeat the right of 
removal, if it legally exists, nor to defeat the right to remain in the 
state court, if the statute does not authorize a removal. 

Coming then to the second ground set forth, to wit, that Peterson 
must be deemed to be merely a nominal or sham défendant, the ques- 
tion is whether he can be held to be either the one or the other. With 
regard to nominal défendants, the gênerai rule is stated in Walden v. 
Skinner, 101 U. S. 577, in the f ollowing terms : 

"Oases arise In the fédéral courts In whlch nominal or even immaterial parties 
are joined, on the one side or the other, with those who hâve the requislte 
citlzenship to give the court jurlsdiction in the case; and where that Is so the 
raie Is settled that the mère fact that one or more of such parties réside in 
the same state with one of the actual parties to the controversy will not defeat 
the jurlsdiction of the court. Décisive authorlty for that proposition is found 
in a récent raling of Mr. Justice Miller, in which he states to the effect that 
mère formai parties do not oust the jurisdiction of the court, even if they are 
without the requisite citlzenship, where it appears that the real controversy is 
between citlzens of différent states." 

See, also, Wood v. Davis, 18 How. 467; Bacon y. Rives, 106 U. S. 
99, 1 Sup. et. 3. 

Under the rule recognized in thèse cases, it cannot be said that a 
défendant Svho is declared against as a party to the tort upon which 
the suit is based is merely a nominal party, whose citizenship may 
be disregarded. Under the allégations in the pétition forming the 
foundation of this action, Peterson is declared against as an actual 
participant in the wrong complained of, and judgment for the dam- 
ages sufEered is prayed against him, as well as against the railway 
company; and, according to the allégations of the pétition for re- 
moval, Peterson is the actual wrongdoer in the transaction; so that 
under no view of the matter can it be held that hè is merely a formai 
party, having no personal or direct interest in the actual controversy. 
Do the facts averred in the pétition for removal show that he is in 
fact a sham défendant? Counsel for the défendant railway company 
hâve cited in their brîef several cases in support of the contention 
that the facts of the case show that Peterson must be heldto be a 
sham défendant, or, in other words, one who is made a défendant 
without right, and for the sole purpose of defeating the right of re- 
moval to this court; and among thèse cases are Dow v. Bradstreet 



880 85 FEDERAL REPORTER. 

Go., 46 Fed. 824, and Durkee v. Eailroad Co., 81 Fed. 1. In the first 
nàmed of thèse cases, Dow sued the Bradstreet Company and one 
Green for damages alleged to hâve been caused him by the circula- 
tion of a report touching his business and ânaneial standing, which 
was alleged to be false; it being charged in the pétition that Green 
was the agent of the Bradstreet Company, by whom the report was 
gotten up, whîch the company furnished to its subscribers. The 
Bradsttëet Company sought to remove the case from the state to the 
fédéral court, and averreid în the pétition for removal that Green was 
not, and never had been, the agent of the company, did not in fact 
make or forward the alleged untrue report, and had no connection 
therewith, and, based upon thèse facts, averred that Green was made 
a party défendant solely for the purpose of defeating a remoral of the 
case. The pétition for removal was supported by the affldavit of 
Green reciting the same facts. Upon the flling of the transcript in 
the fédéral court à motion to remand was made, upon which it was 
held that, as the motion did not take issue on the facts averred in 
the pétition for removal, thèse must be assumed to be true, and that, 
if the facts averred were true, it clearly appeared that Green was 
not the agent of the Bradstreet Company, did not in fact send the 
report complained of, and had nb connection therewith, and there- 
fore the conclusion was inévitable that his joinder as a défendant was 
made solely to def eat the right of removal ; it being f urther held that 
it wâs open to the plaintiff to take issue on the facts averred in the 
removal pétition, in which event the court would hear the évidence, 
and détermine the facts therefrom. In Durkee v. Eailroad Co. the 
same rule was followed; the averments in the pétition for removal 
showing that the Cherokee <fe Dakota Eailroad Company, which was 
joined as a défendant, was not an ejisting corporation, aud had in 
fact nothing to do with the opération of the train upon which the ac- 
cident to plaintiff happened. The différence between thèse cases 
and the one noW under considération is marked and self -apparent. 
If the removal pétition in this case averred that Petèrson had never 
been in the employ of the railway company, did not in fact set ont 
the flre which caused the injury complained of, and had no connection 
with the transaction, then it would présent the question which was 
decided in the cases just named. But such is not the fact. The 
pétition for removal expressly avers that Petèrson was a section fore- 
man in the employ of the railway company, and as such had charge 
of the right of way where the flre started, and does not deny the aver- 
ments of thC; plaintiff's pétition with regard to Peterson's connection 
with the flre, and avers that, if liable at ail, the railway company "is 
made so by the alleged négligence and wrongful acts of the said sec- 
tion foreman, Slack Petèrson, whilé acting as the defendant's agent 
and servant." A ruling that a défendant may be held to be a sham 
défendant because it appears that he had no connection with the 
wrong complained of does not justify the holding that a person who 
it is admîtted had a direct connection therewith, and whose acts and 
omissions largely, if not wholly, caused the injury, can also be held 
to be a sham défendant. It certainly could not be held that the de- 
fendant rail'way company is a sham défendant to this suit, and yet it 
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certainly had no more to do with the cause of action than Peterson. 
And no additional force can be given to this contention on the ground 
that Peterson is a man of little or no property. If Peterson is legally 
liable for the damages caused the plaintifif company by the burning 
of ita property, it has the right to sue him and obtain judgment 
against him; and it cannot be objected to the suit against him, 
whether he is sued alone or jointly with others, that he is without 
means, and that, if recovered, a judsi-ment against him cannot be col- 
lected. For thèse reasons it cannot be held that Peterson is eitber a 
nominal or sham défendant in this action. The plaintiff had a right 
to make him a défendant, and his présence on the record cannot be 
disregarded, in determining whether the case can be rightfully re- 
moved to this court. 

We thus reach the principal contention in the case, and one which 
is fuUy and ably argued in the brief of counsel, being the question 
whether the case contains a separable controversy, within the 
meaning of the clause of the act of 1887, which enacts that when, 
in any suit, "there shall be a controversy which is wholly between 
citizens of différent states, and which can be fully determined be- 
tween them, then either one or more of the défendants actually 
interested in such controversy may remove said suit into the circuit 
court of the United States for the proper district." In constru- 
ing this clause of the removal statute, it is held by the suprême 
court that, to entitle a party to remove a suit, it must appear that 
it involves a separate and distinct cause of action, in respect to 
which ail the necessary parties on one side are citizens of différent 
states from those of the adversary parties, and, furthermore, that, 
if the plaintiff elects to sue several défendants jointly, the latter 
cannot, by pleading separately, or by relying on distinct grounds 
of défense, import into the case a severable controversy, within the 
meaning of the statute ; or, in other words, the inquiry is whether 
the plaintiff, upon the face of the pétition or déclaration, shows 
that in fact the suit does involve severable controversies, one of 
which is between citizens of différent states, and which can be 
heard and determined without the présence of any of the other par- 
ties, who may be a citizen of the same state with the plaintiff. 
Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. 90; Railroad Co. v. Ide, 
114 U. S. 52, 5 Sup. et. 735; Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ct. 
1034, 1161; Sloane v. Andersen, 117 U. S. 275, 6 Sup. Ct. 730. If 
the facts averred in the pétition which is the foundation of the 
action show that the plaintiff is relying upon more than one ground 
of légal liability, then it may be that the suit involves more than one 
controversy; but the question of the existence of a severable con- 
troversy is to be determined by the averments of the plaintiff's 
pleading as the same existed when the pétition for removal was 
flled; or, to use the language of the suprême court in Graves v. 
Corbin, 132 U. S. 571, 10 Sup. Ct. 196, "The case, as made by the 
bill, and as it stood at the time of the pétition for renio\'al, is the 
test of the right of removal." In Harter v. Kernochan, 103 U. S. 
562, it was held that the court, in determining the right of removal, 
might disregard the particular position assigned by the pleader to 
85 F.— 56 
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the parties, as plaintiffs or défendants, and should deeni the partîtes 
to be plaintiffs ôr défendants as the facts averrëd showed their 
real connection with the controversy to be; and, following the priu- 
ciple thus recognized, it is theduty of the court in ail cases to give 
considération to the entire facts alleged in the pétition, as the 
basis of the relief sought by the plaintiff, in order to ascertain 
whether in fact there are tWO or more severàblè controversies in- 
volved in the suit. The mère fact that in form the pétition con- 
tains but one count is not décisive of the question; for if, upon due 
examination, it appears that the plaintiff, without setting the same 
forth in separate counts, has included in the one pétition state- 
ments of facts which show that it is sought to hold one or more of 
the défendants liable upon a cause or ground of action which is 
différent and separable from that relied on against the other de- 
fendants, the court will be justifled in holding that the case does 
in fact in volve more than one controversy. 

Among the cases cited in the brief lof counsel for the railway 
company are Beuttel v. Railway Co., 26 Fed. 50, and Fergason v. 
Eailway Gk),, 63 Fed. 177, which fairly illustrate the application 
of this view of the law. In the Beuttel Case an employé of the 
défendant railway coinpany was killed through the alleged négli- 
gent running and management of a train of cars; and an action 
for damages was brought in the state court against the engineer 
in charge of the train, and the railway company. The case was 
removed into the fédéral court, and therein a motion to remand was 
made on the ground that the case did not involve a severable con- 
troversy. On the face of plaintiff's pétition it was made to appear 
that Finkj the person killed, was a co-employé of the engineer, 
Emsley, who was charged with négligence in running the train; 
and thiïs upon the face of the pétition it was made clear that the 
basis ôf the action against the engineer was his person al négli- 
gence in the management of the train, and as against him the 
right of recovery was based upon the principles of the Common law. 
But it waS èqually made clear that under the principles of the com- 
mon law the railway company was not liable for the injuries to its 
employé caused by the négligence of a co-employé, and a right of 
recovery against the railway company coùld only be asserted under 
the provisions of the statu te of lowa, which in certain cases makes 
the railway company liable to an employé for the results of the 
négligence of a co-employé. Under thèse circumstances it was 
held that the pétition was based ùpon two distinct légal grounds of 
action, and therefore it contained a severable controversy, justify- 
ing a removal. In the Fergason Case it appeared on the face of 
the pétition that a switchman in the employ of the défendant rail- 
way company was injured while working about a switch engine; 
and it was charged that the engine was not properly equipped for 
services of that kind, and that the engineer and yard master were 
négligent in the management of the engine, in that no proper look- 
out was kept, whereby they failed to' notice and act upon signais 
that were given of the accident to thè plaintiff. In this case it was 
held that on the face of the pétition it appeared that the case con- 



DEERE, WELLS & 00. V. CHICAGO, M. & ST. P. RY. 00. 883 

taîned two distinct and severable controversies, in that a ground 
of liability was charged against the railway company for the failure 
to furnish for the use of its employés a properly equipped engine, 
which duty and obligation did not rest upon the engineer or other 
co-emploj^é, and with this controverey against the railway company 
the other named défendants had no connection. In the case now 
*before the court there is not involved a question connected with the 
liability of a railway company to an employé for the négligence of 
a co-employé, nor is there involved the question of the liability of a 
master to his servant for any failure of the master's duty. The 
facts upon which the plaintiff company relies are that a flre was 
started upon the right of way of the défendant company, which 
was negligently allowed to spread to the property of the plaintiff 
company, causing its destruction. The négligence charged was 
the failure to properly watch and guard the flre thus set out ; or, to 
use the language of plaintiff's pétition : 

"The said défendants wrongfully, negligently, and carelessly faùed and neg- 
lected to provide any sultable watchlng and care of said flre, to prevent its 
spreading to adjoining premises, and did carelessly and negligently suffer and 
permit said fire so set out and caused by the défendants to spread and be car- 
ried to the adjolning premises." 

The acts charged are one, to wit, the setting out the flre, and allow- 
ing it to spread to plaintiff's property^ The légal duty counted on, 
and the failure to meet it, which constitute the légal foundation of 
the action, is the conimon-law duty resting upon ail parties, — that 
every one, in the management of his own aflairs, whether by himself 
or his servants, must so conduct them as not to negligently cause in- 
jury to others. A person whose property is destroyed by the négli- 
gent setting out of a flre, or by the failure to exercise due care to 
prevent the spread of flre when set out, bas a right of action against 
the party or parties guilty of the négligence. . If, under the facts of 
the case and the rules of the common law, more than one party is 
chargeable with the négligence inhering in the act of setting out the 
flre, or in not carefully watching and guarding it after it is set out, 
may they not be jointly sued for the damages caused by the négligence 
to which each is a party? It is said, however, that this joint liability 
can only exist in the case of natural persons, who can act each in his 
own behalf, and with regard to whom it may be assumed there was 
a joint concert of action, rendering ail equally liable, but that in case 
of a corporation, which can act only tbrough its servants, it cannot be 
held that there was a joint concert of action, because the liability of 
the corporation can only be based upon the theory that it, as master, 
must be held liable for the négligence of its servants. This con- 
tention is based upon the relation of master and servant; the argu- 
ment being that a corporation can act only through agents or servants, 
and therefore in ail; cases its relation to a cause of action must be 
that of a master, because it cannot act itself, but only through its 
servants. There are cases wherein the liability of the master grows 
out of the relation of master and servant, or, in other words, the lia- 
bility is not based npon, any Personal failure to perform a légal duty 
on part of the master, but aie négligent act of the servant is chargea- 
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ble to the master because it isconnected with thé business of tlie 
master, and is within the gênerai scope of the servant's employment 
But there are also cases wherein the law imposes certain duties and 
obligations, which are obligatory upon ail, whether corporations or 
natural persons, which do not grow out of the relation of master and 
servant or principal and agent, but where the performance of the 
duty or obligation rests primarily upon aJl, and wherein a failure in* 
performance is legally chargeable to ail upon whom the duty is im- 
posed. In such cases one who acts through another cannot escape 
liability by showing that he iiitrusted the performance of the duty to 
another. In such cases liability is not created because a servant or 
agent has been négligent in connection with the business of a master, 
but because the law imposes the duty and obligation, and nothing 
absolves the party, natural or coroorate, upon whom the duty is thua 
imposed, except performance. Thus, the law charges every one — 
corporation and natural person alike — with the duty of exercisîng due 
care, when such person sets out a fire, to prevent the spread of the 
same, and the conséquent destruction of the adjoining property. 
"When the défendant railway company, for the purpose of clearing off 
its right of way, set out the flre comnlained of in this case, the law 
imposed upon the railway company the duty of exercising due care 
and watchfulness to prevent the spread of the dangerous agency which 
was being made use of to clear the right of way. This duty the com- 
pany owed to the adjoining owners of property primarily, and not by 
reason of any relation of master and servant existing between the 
company and its section foreman. When, for the purposes of the 
railway company, the fire was set out on the right of way, the com- 
pany was itself bound to exercise due care, and Peterson was also 
personally bound likewise, and their liability is not based upon the 
relation of master and servant. The plaintiflf in this case is not seek- 
ing to hold the railway company liable because it occupied the rela- 
tion of master to the section foreman, but on the ground that the 
railway company, in order to clear the right of way, set out a flre 
thereon, did not exercise due care to prevent the spread thereof, and 
negligently permitted it to extend beyond the right of way, resulting 
in the destruction of the property of plaintiff. The case made in 
plaintiff's pétition is not founded upon the légal duties and responsi- 
bilities growing out of the relation of master and servant, as existing 
between the défendants, but is directly based upon the duty primarily 
resting upon ail pai'ties to use due care when they set out, or cause 
to be set out, in the conduct of their business, a dangerous agency 
like flre. In this case each of the défendants is chargea with viola- 
tion of the same rule of law. It is assumed that each of the défend- 
ants was chargeable with the duty of carefully watching and guard- 
ing the one flre set out for the one purpose, and it is chargea that 
each failed in the proper performance of this duty; and the question 
is whether thèse facts thus appearing on the face of the pétition show 
that, of necessity, the case involves at least two controversies, within 
the meaning of the removal act The rulîng of the suprême court 
in Plymouth Con. Gold Min. Co. v. Amador & S. Canal Co., 118 U. S. 
264, 6 Sup. et. lOSéj Béttlès this proposition adversely to the conten- 
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tion of the défendant railway company. In that case the Amador 
Canal Company brought a suit in a state court in California against 
the Plymouth Mining Company, a New York corporation, and ïïay- 
ward, Hobart, and Montgomery, citizens of California, to recover dam- 
ages caused to the property of the plaintiff company, a California cor- 
poration, by mixing in the water used by the mining company sand, 
sédiment, and other débris, and then allowing it to escape into the 
canal owned and operated by the plaintifî company. The mining 
company filed a pétition for a removal of the case, setting up that 
Hayward and Hobart were stockholders and ofBcers of the corpora- 
tion ; that Montgomery was its superintendent, but had no interest in 
the controversy; that the sole controversy was between the plaintiff 
and défendant corporation ; and that the other défendants were nom- 
inal only, and were made défendants for the sole purpose of defeating 
a removal to the fédéral court. The suprême court held that: 

"Upon the face of the complaint there is In the suit but a single cause of 
action, and that is the wrongful pollution of the water of plaintifE's canal by 
the unlted action of aU the défendants, working together. Such being the case, 
the controversy was not separable, for the purposes of a removal, even though 
the défendants answered separately, setting up separate défenses." 

In the case cited the wrong complained of was that the défendants, 
in carrying on the business of the défendant corporation, used an élé- 
ment of nature, to wit, water, and, after polluting the same, allowed 
it to escape into the canal owned by the Amador Company, thereby 
polluting the water of the canal, to the injury of the plaintiff com- 
pany. In the case at bar the wrong complained of is that the de- 
fendants, in carrying on the business of the railway company, used 
an élément of nature, to wit, are, and negligently permitted the same 
to escape to the premises of the plaintiff company, resulting in the 
burning of the property thereon. In both cases the action is against 
the corporation and its employé for wrongs done in the management 
of the affairs of the corporation. If the former case did not présent 
a severable controversy, upon what theory can it be said that the 
latter one can be distinguished from it? Furthermore, it was con- 
tended in that case, as it is in this, that the employé could not be heîd 
to be legally connected with the transaction wherein the wrong in- 
hered, so as to be held jointly liable therefor, but that the right of 
action existed only against the corporation; but the suprême courti 
held that Montgomery, the superintendent, of necessity mtist hâve 
had a personal connection with the alleged wrongftil acts, which 
would make him an actual party to the suit, whose présence as a de- 
fendant could not be disregarded, and as he was a citizen of California 
the case could not be removed. In the case at bar the actual, per- 
sonal connection of Peterson with the wrongs complained of is not 
left to inference, but is expressly averred in the petitiori for removal, 
and thus there appears a practical identity in the facts of the two 
cases; and as it was expressly held that the présence of Montgomery, 
the superintendent, as a co-defendant with the corporation, in that 
case, would defeat the right of removal, so in this case the like resuit 
must follow from the joinder of the section foreman, Peterson, as a 
co-defendant with the railway company. 
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In further support of the right of removal, couBsel for the rail- 
way Company rely upon the proposition that "a master is not jointly 
liable, and cannot be jointly sued, with his servant, for an injury 
caused by mère négligence of the latter in the master's absence," 
and in support thereof cite a number of cases decided in the state 
courts, and also the cases of Warax v. Kaiiway Co., 72 Fed. 637; 
Hukill T. Railroad Co., Id. 745; and Hartshorn v. Eailroad Co., 77 
Fed. 9. In the leading case of Warax v. Railway Co., in which 
this gênerai 'question is very fully and ably discussed by Judge 
Taft, the plaintifE was a switchman in the employ of the railway 
Company, who was injured, while engaged in coupling cars, through 
négligence in the movement of the train by the engineer in charge 
thereof. Suit was brought against the engineer and the railway 
Company in a state court in Kentucky, and the railway company 
petitioned for removal of the case on the ground that the plaintiff 
was a citizen of Kentucky ; that the railway company was an Ohio 
corporation; that the engineer, Snyder, was a citizen of Kentucky, 
but had been joined as a co-deféndant for the sole purpose of de 
featinig the right of removal to the fédéral court. In the course 
of the opinion it is poihted ont that the act of négligence in the 
movement of the train was an àct of misfeasance où the part of the 
engineer, for which hê Was primàrily and directly responsible to 
the plaintiff, whereaë the railway company could only be charged 
with respohsibility tiy showing . that, as master, it could be held 
liablë for the negligehce of its servant, because the servant was 
engaged in and about the business 6f the master. Thus, the facts 
appearing on the facè'of the pétition showed that the légal ground 
of liabiiity upon whicli it was proposed to hold thé défendants re- 
sponsible was différent as to each défendant, and upou this view 
of the case it could be said that there were involved therein sever- 
able controvérsies, because each was based upon différent légal 
principles, and, if this were true, then the case could be removed 
on thàt ground. Clearly, under the statute, the Warax Case could 
not be properly removed into the fédéral court unless it involved a 
severable controversy.ii The court held that the engineer could not 
be regarded as a nominal or sham défendant, and expressly found 
that the facts averred in the pétition showed a cause of action in 
favor of the plaintiff against the engineer for his personal misfea- 
sance. This action, rightfully brought in the state court by the 
plaintiff agaîfist the engineer, was a suit between citizens of the 
same state, which could hot be removed to the fédéral court unless 
the Case alSo involved another controversy, separate and distinct, 
existing between the plaintiff and the défendant railwaj- company, 
citizens of différent states. So far as the reasoning in that case 
is in support of the proposition that the facts in the pétition con- 
tained showed that the plaintiff was relying on two grounds of 
légal liabiiity, the one being the direct liabiiity of the engineer for 
hiâ Personal misfeasance, and the ôther being the derivative liabii- 
ity of the master for the négligence of the servant, ît seems to be 
well foundéd; but if the reasoning employed is to be construed to 
be in support of the proposition that, if there appears to be a mis- 
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joindèr of parties to one cause of action, one of tlie parties can re- 
move the case for this reason, as is the contention in this case, then 
it would seem that the conclusion reaôlied is in direct conflict witli 
the décision oftàe suprême dourt. The joindei-, whiethér rightful 
or not, of two parties as défendants to one cause of action, does not 
constitute a severable controversy, within the mèaning of the re- 
moval statute. A misjoînder of parties may constitute a defeilse 
to one or ail of the défendants, but a défense is not a controTersy, 
within the meaning of the statute. If such a rtile were adopted, 
what would be the practical result? The case, being removed into 
this court on the assumption that there had beeh a naisjoinder of 
parties to a single cause of action, would continue, howeter-, agaiùst 
both défendants. If the railway company should ■ thereupon file 
a motion asking that the action against it be dismissed, or that it 
should be dismissed from the action on the ground that it could not 
be joined with its emplkjyé as a défendant to the: one Cause of ac- 
tion, and the court should deem the motion well taken, and there- 
upon should dismiss the action as against the railway company, 
there would then be ieft pending in the fédéral court an action 
solely between citizens df the same statCj over which it would hâve 
no jurisdiction. If, however, upon considération of the motion 
alleging misjoinder, the court should conclude that the parties were 
rightfully joined as co-defendants, and should overrule the motion, 
then there would be pending in the court an action wherein one of 
the défendants would be a citizen of the same state as plaintiff, 
and consequently the fédéral court would be without jurisdiction. 
But a careful scrutiny of the opinion in the Warax Case will show 
that the real ground upon which the court rested its judgment in 
favor of the right of removal was that the pétition of the plaintiff 
showed that in f act the plaintiff declared on two distinct légal 
grounds of liability. Thus, after a full citatioti of authorities 
touching the relation of master and servant, the court said: 

"It will thus be seen that the master Is not held on any theory that he per- 
sonàlly interfères to cause the injury. It is^ simply on the ground of public 
policy, which requires that he shall be held responsiWe for the acts of those he 
employs, done in and about his business, even though such acts are directly in 
cotoflict with the orders which he has given them on the subject. The liability 
of the servant» on the other hand, arises whoUy because of his Personal act in 
doing the wrong. It does not grow out of the relation of master and servant, 
and does not exist at ail unless it would also exjlst for the same act committed, 
not as the servant, but as the principal. Liabiiities created on two such whoUy 
différent grounds cannot, and ought not to,be joint" 

In this and other portions of the opinion the court was sustaining 
the proposition that under the facts of that case the right of action 
in favor of the plaintiff against the engineer, and that against the 
railway company, were manifestly basedi upon distinct grounds of 
liability, and that thèse two actions— one against the engineer, 
and one against the, railway company— could not be properly joined 
in the one suit. Some; of the language used in the course of the 
opinion does give color to the claim that it Was ruled in that case 
that a misjoinder of parties to one cause of action will justify a 
removal o? the case if there ia a party plaintiff, and défendant who 
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are citizens of différent states, but the reasoning of the opinion is 
in support of the proposition that tlie suit involved two distinct 
controversies. The question whether thèse two controversies — 
one against the co-employé for his personal négligence, and one 
against the railway company on the liability of the master for the 
négligence of its servant — could be properly joined in one suit 
would seem to be a matter wholly aside f rom the question of th« 
right of removal. If, upon the face of the pétition, it appears that 
the plaintifif has joined therein two controversies, separate and dis- 
tinct, and that one of them is between citizens of différent states, 
and involves the requisite amount, then the right of removal is 
shown tp exist, no matter whether the two actions côuld be prop- 
erly joined in one suit or not. A misjoinder of parties as défend- 
ants to one cause of action does not give a right of removal under 
the fédéral statute. A misjoinder of several causes of action in 
one suit is not a ground of removal. The fact that in one suit are 
embraced two or more severable controversies will justify a re- 
moval, provided one of the controversies is between citizens of dif- 
férent states, and it includes the requisite amount; and the right 
of reipoval in such case is not aflected either way by the question 
whether the severable controversies actually included in the suit 
are properly so included or not. But, whatever may be said of the 
real ground upon which the décision in the Warax Case is founded, 
it is cleajr that the case, as appears by the f acts alleged in the décla- 
ration tiherein, belongs to the class wherein the plaintifE seeks re- 
covery against one défendant for his personal misfeasance, and 
against the other because this misfeasance was committed by one 
occupying the relation of servant to another, and the latter is 
sought to be held liable, not for any fàilure on his part to meet the 
requirements of the law, but on the ground that the master, though 
personally free from fault, must respond for the négligence of his 
servant, .because the same happened in the business of the master. 
In the case now under considération, as already stated, the défend- 
ant railway company is not declared against by reason of its liabil- 
ity to respond as master for the négligence of its servant, but on 
the ground that the company was directly charged with the duty of 
exercising due care and watchfulness to prevent the spread of the 
fire set out on its right of way, and that this duty was legally in- 
cumbent upon both défendants, and therefore each is directly 
chargeable with the same acts of misfeasance, with the same neg- 
lect to observe the légal duty resting on them; and the case there- 
fore does not fall within the class of cases represented by Beuttel 
V. Railway Co., Fergason v. Railway Oo., and Warax v. Railway Co., 
hereinbefore cited, but does fall within the class represented by 
Plymouth Con. Gold Min. Co. v. Amador& S. Canal Co., supra; and 
therefore, under the ruling in that case, it must be held that the 
case is not one in which the right of removal to this court exista, 
for the reason that one of the défendants is a citizen of the same 
state with the plaintiff, and the pétition dOes not déclare on two 
several and distinct grounds of liability, but contains only one con- 
trôversy, upon which both défendants are sought to be held liable. 
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The motion to remand must therefore be sustaîned, and it is so 
ordered. 

WOOLSON, J., concurs in tlie conclusion reaclied. 
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rcireult Court of Appeals, Ninth Circuit February 7, 1898.) 

No. 401. 

L Injunction — VoiD l'on TJncertainty— Contbmpt. 

A decree requiring the several défendants, in diverting water for thelr 
respective branches, to allow a sufflcient quantity to flow down the natvu-al 
channel, so that after a certain tMrd person, -who is not a party, shah hâve 
"used ail the water to which he is entitled under his water right, there shall 
be left remaining * * • sufficlent water to carry and conduct 150 inches, 
statutory measurement," to the head gâte of complainant, is vold for uncer- 
tainty, so that contempt proceedings cannot be based upon it. 

2. Injonction. 

A decree requiring défendants to allow a sufflcient quantity of water to 
flow in a stream, so that after a person named, who is not a party, shall hâve 
diverted ail the water to which he is entitled, there shall be left enough to 
carry "150 Inches, statutory measurement," to complainant's premises, is 
vold for uncertalnty, so that no contempt can be based on its aUeged viola- 
tion. 

E. N. Harwood, for petitioner. 

Before GILBERT, EOSS, and MOEROW, Circuit Judges. 

BOSS, Circuit Judge. This is an application by Abraham L. Hunt- 
ley to this court, in the exercise of its original jurisdiction, for a writ 
of habeas corpus to relieve him from the custody and alleged unlaw- 
ful imprisonment in which he is held by William McDermott, United 
States marshal for the state of Montana, by virtue of an order of the 
United States circuit court for the district of Montana. Annexed to 
and made a part of the pétition for the writ are duly-certifled copies (1) 
of the bill of complaint, ûndings, and decree, which form the basis 
of the contempt proceedings under which the prisoner was imprisoned ; 
(2) of the affldavit charging the petitioner with a violation of the provi- 
sions of that decree; (3) of the proceedings on that afHdavit, culmi- 
nating in the judgment adjudging the petitioner guilty of a contempt 
of court in violating the provisions of its decree: and (4) of the com- 
mitment based on that judgment, under which the petitioner is held. 
In addition to the pétition for a writ of ha.beas corpus, the petitioner 
also asks for a writ of certiorari, if, in the opinion of the court, such 
writ should be necessary, in order to bring up those records. But, as 
certified copies of them are annexed to the pétition, we think they 
may be considered by the court, as was donc in Re Chapman, 166 U. 
S. 661, 17 Sup. et. 677, and in Re Burrus, 136 U. S. 586, 10 Sup. Ct. 
850. 

The complaint in the suit which formed the basis of the proceedings 
against the petitioner was a bill flled in the United States circuit court 
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ifor thé district of Montana by ThoiiiaS N. Hbwell against Joseph H. 
Graham, Tillman C. Graliam, Alleu Graham, Allen P. Graham, Michael 
Wrote, John Bowlar, Fred C. Cook, George Miller, Clarenee Kirk, 
Abraham L. Huntlèy, John Widman, George B. Teetlea, John Miner, 
Baxter Zachary, and James Pauley, in which the complainant alleged 
his citizenship of the state of Wyoming, and the citizenship of the 
défendants to the suit to be in the state of Montana; that for the 
period of four years then lâst pasf the complainant had had and en- 
joyed the poasessory right to certain described tracts qf agricultural 
and arid lands of the govèrnment in the county of Fremont, state of 
Wyoming, aggregating 160 acres, which lands required artiâcial irriga- 
tion to produce any kind of crop, and that since August 1, 1890, the 
complainant had had the use ûf, and the right to use, ail the waters 
of a certain creek, called "Sage Creek," for the purpose of irrigating 
the said lands; that the complainant appropriated ail of the said 
waters for the purposes stated, in aceordance with the laws of the 
state pf Wyoming, as also those of the state of Montana, and had con- 
tinuously used and appropriated the same to those purposes; that 
such appropriation was made by the complainant on the Ist day of 
August, 1890, by constructing a dam and a ditch tapping the stream 
at a point on the S. W. i of the S. W. i of section 18, township 57 N., 
of range 97 E., in the county of Fremont, state of Wyoming, which 
ditch was at ail times provided with a lawful head gâte for the régula- 
tion and measurement of the flow of the water through the ditch, and 
that the ditch and head gâte were at ail times capable of carrying, and 
did carry, when there was sufScient water flowing in the stream, 500 
inches, sta,tutory measurement, of the waters of Sage creek; that from 
the time of the appropriation the complainant used the said waters 
under a claim of right, and adversely to the défendants and to each of 
them, without let or hindrance from them or any person, until within 
a year then last past, during which year the défendants settled upon 
Sage creek and its tributaries, in the state of Montana, and constructed 
dams, dikes, and ditches, and other obstructions, in the creek and its 
tributaries, by means of which they diverted large quantities of the 
waters from the stream and its tributaries to and upon lands claimed 
and occupied by them, reSpectively, in the state of Montana, thereby 
wholly depriving the complainant of the use and enjoyment of such 
waters, so that during a portion of the summer then last past the com- 
plainant was not able to get a suffi cient supply of water for irrigating 
his crops plantëd and growing on his lands in the state of Wyoming, 
and that late in the summer season then last past the défendants took 
ail of the water of the» stream and its tributaries, thus depriving the 
complainant of the whole of the amount of the waters of Sage creek 
appropriated by him prior tô the appropriation or use of the same by 
the défendants, or either of them, to the damage of the complainant ; 
that the défendants threatened to continue to so divert and use the 
waters of Sage creek and its tributaries, in the state of Montana, not- 
withstanding the rights of the complainant, and in défiance of those 
rights, by reason of which the complainant prayed an injunction 
against thé défendants' interférence therewith. The decree of the 
court rendered in that suit recites that it was tried before the court 
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withotit a jury on the ISth. day of June, 1894, upon évidence întroduced 
by the respective parties in support of their respective pleadings, upon 
which tlie court found the facts to be as follows: 

"First. That the complainant, Thomas N. Howell, la now, and for six years 
last past has been, a citizen of the United States, and of the terrltory [now 
State] of Wyoming. Second. That for the period of four years last past the 
said complainant has had and enjoyed and [the] possessory right to ail of those 
certain lands described in the biU of complaint herein, situated In the county 
of Fremont and state of Wyoming, to wit: [Describing the varions subdivi- 
sions of public lands occupled by the complainant] Third. That said lands are 
agricultural lands, and are arid, requirlng artlflcial Irrigation to produce any 
kind of crop thereon, and that the said Thomas N. Howell, complainant, haa 
occupied and used said lands for agricultural and other purposes for a period 
of four years last past, and that he Intends to so occupy and cultivate the same 
as such, and in good faith to aequire title thereto. Fourth. That the said 
Thomas N. HoweU, complainant, on or about the Ist day of August, 1890, flled 
a water right and appropriated the waters of Sage creek, a tributa,ry of the 
Stinklng Water river, in the state of Wyoming, and constructed the necessary 
dams, ditches, and other appliances for diverting and conducting said water 
upon his said lands, and that since said time he has used said waters of said 
creek for irrigation and other purposes on said lands, and that the use thereof 
Is necessary to the production of erops thereon. Fifth. That the complainant, 
Thomas N. Howell, Is the owner of the proper use of one hundred and flfty 
(150) inches, statutory measurement, of the waters of the said Sage creek, in 
the state of Wyoming, appropriated as aforesald, and that such ownership, 
use, and appropriation of said 150 inches of waters of said stream are prior 
and paramount to the appropriation and use thereof by the défendants and each 
of them. Sixth. That the défendants hâve wrongfully dlverted the waters of 
said stream as alleged in the bill of complaint herein, to the damage of the com- 
plainant in the sum of one dollar." 

As a conclusion from tliese flndings, wliich are embodied in the de- 
cree, the court adjudged and decreed: 

"That the said complainant, Thomas N. Howell, is the owner of, and entitled 
to the use and enjoyment of, 150 inches, statutory measurement, of the waters 
of said Sage creek, for agricultural and other purposes, upon his said lands 
lying in the said county of Fremont and state of Wyoming, as against each and 
ail of the défendants herein; and the said défendants, Joseph H. Graham, Til- 
man C. Graham, Allen Graham, Allen P. Graham, Michael Wrote, John Bowlar, 
Fred C. Cook, George MUler, Olarence Kirk, Abraham L. Huntley, John Wid- 
man, George B. Teetles, John Miner, Baxter Zachary, and James Pauly, and 
each and ail of them, and each and ail of their employés, agents, servants, 
lessees, and aH persons acting under their directions or authority, or claiming 
under them or any of them, be, and they are hereby, until the further order 
of this court, enjoined and restrained from in any way obstructing the flow of 
the water of said Sage creek, or from In any way diverting the same from 
the natural channel of said Sage creek, so as to deceive [deprive] of [or] inter- 
fère with the use of the said 150 inches of the waters of said Sage creek by 
the said Thomas N. HoweU, complainant; and the said défendants and each of 
them, their agents, attomeys, servants, and employés, and aU other persons 
acting for or by authority of any of them, are hereby ordered and required to 
allow 150 Inches of statutory measurement of the waters of said Sage creek 
to flow down to the ditch and head gâte of the said Thomas N. HoweU, com- 
plainant, in excess of the water of said stream heretofore appropriated by one 
John Morris, whose ranch and premises lie between the ranches of the said 
défendants and the said Thomas N. Howell, complainant; that is to say, that 
the défendants, and each of them, in conducting and diverting the waters of 
«aid stream for use upon their respective ranches, shall aUoW and permit a 
«ufRcient quantity of water to flow down the natural channel of said Sage 
«reek, so that, after the said John Morris shall hâve dlverted and used ail the 
water to which he is entitled under his water right, there shall be lef t remain- 
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Ing and running beyond the point of diversion of the sald John Morris sufflclent 
watei to carry and conduct ISO inches, statutory measurement, of the water» 
of said Sage creelî to the box and head gâte of the sald Thomas N. Howell, 
complalnant, so that he at ail seasons of the year may hâve the free usé and 
enjoyment of ISO inches of the waters of said stream for inigation, and for use 
on his sald premlses." 

The afadavit upon which the contempt proceedings against the 
petitioner were instituted allèges^ among other things, that this de- 
cree has never been modifled, set aside, appealed from, or in any 
manner annulled, and that the same remains in full force and effect; 
that at sundry times since the rendering of the decree, to wit, during 
the irrigating seasons of the years 1894, 1895, and 1896, each and 
every one of the défendants to the decree willfully, knowingly, and 
maliciously violated and disregarded thèse provisions, in that the 
said défendants at sundry times during the irrigating seasons of the 
years mentioned diverted and used the waters of Sage creeli, and the 
whole thereof, depriving the complainant in the suit of the 130 inches 
of the waters of Sage creeli decreed to him by the decree, and that sueh 
violation of the decree was committed by the défendants with full 
knowledge of its terms and conditions, and against the repeated pro- 
tests of the complainant, and out of disregard of his rights, and in 
contempt of the decree of the court. Based upon that affidavit, the 
circuit court made an order requiring the défendants to the suit to 
show cause at a specified time and place why they should not be ad- 
judged guilty of a contempt of the court in violating the provisions of 
its decree, to which order the petitioner, Huntley, responded and made 
answer. A référence to a master to take proof in respect to the ques- 
tions of fact raised in the contempt proceedings was made by the court, 
and, the master having filed his report of the évidence in the cause, 
the court, having considered the same, found that the défendant Hunt- 
ley, the petitioner hère, among others, had, with full knowledge of the 
decree, violated its provisions, in that he did not aJIow the water de- 
creed to the complainant, Howell, to flow past his point of diversion 
down to the complainant, as provided in the decree, and thereupon ad- 
judged the petitioner guilty of contempt of court, and imposed on 
him a fine of |100, together with costs of the proceedings, in default 
of which payment he should be, and was, committed to jail. The 
petitioner being in jail, in the state of Montana, under a eommitment 
issued uiwn and in pursuance of this judgment, at the time of the 
présentation to this court of the pétition for the issuance of a writ 
of habeas corpus, and the circumstances being such that the matter 
could not be speedily heard, the court, in directing the entry and serv. 
ice on the marshal of a rule to show cause why the writ prayed for 
should not issue, also directed that in the meantime the petitioner be 
admitted to bail. To the rule the marshal made return, in which he 
States that the petitioner, having been admitted to bail as directed by 
this court, was on October 13, 1897, discharged from custody. And, 
as to the cause of his détention, he sets up the same proceedings that 
are annexed to, and made a part of, the pétition for the writ. The 
marshal also attached to the return an affidavit of 0. F. Goddard, in 
which the affiant states: 
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That he was the soHcltor lor the complainant 1e the case of Howell t. Gra- 
ham et al., and conducted the trial of tliat cause on the part of the complain- 
ant; "that the testimony of the witnesses in the said cause was not reduced 
to writing, but was given orally to the court, sltting without a jury, and that 
the witnesses In said cause testified, In substance, that one John Morris, a 
résident of the state of Wyoming, lived between the ranch occupied by the 
complainant, Howell, and the défendants, on Sage creek, the waters of whieh 
were in controversy in the said action, and that the said Morris was the flrst 
settler on the said stream, and was the first settler who appropriated and used 
the waters of the said stream for Irrigating his lands situate thereon, in the 
State of Wyoming, and that hls appropriation and use of the said water for 
such purposes was prior In time to the use and appropriation thereof by the 
complainant, Howell, and each and ail of the défendants, and that he is in- 
formed and believes that the one hundred and flfty inches of water decreed 
to said Howell in the said action was made subject to the prior right to the 
use of the waters of the said creek by the said John Morris, for the reason 
that the said John Morris was a résident of the state of Wyoming, and was 
not made a party to the said action; and that the provisions of the said decree 
in relation to the right of the said Howell to one hundred and fifty inches of 
the waters of the said Sage creek, subject to the water right and the use of 
the water by the said Morris, was In the nature of a description of the said 
Howell's right to the use of the said water, rather than the adjudication of 
the right of the said Morris to the use of the waters of said stream." 

In respect to this affldavit, it is suffi cient to say tliat it cannot 
add to, or in any manner change, the record in the case of Howell v. 
Graham et al., and is without efïect in this proceeding. 

We flnd it unnecessary to consider the question, argued by counsel, 
whether the cause of action involved in that suit was within the juris- 
diction of the circuit court for the district of Montana, for the reason 
that in our opinion the decree entered in that cause is void for uncer- 
tainty. It does not enjoin the défendants to the suit, or any of 
them, from using any of the waters of Sage creek, but, on the contrary, 
recognizes a right in them to divert and use a portion of those waters; 
but it is decreed that the défendants, and each of them, in diverting 
tlie waters of the stream for use upon their respective ranches — 

"Shall allow and permit a sufficient qùantity of water to flow down the natural 
charmel et said Sage creek, so that; after the said John Morris shall hâve 
diverted and used ail the water to which he is entitled under his water right, 
there shall be left remaining and running beyond the point of diversion of the 
said John Morris sufficient water to carry and conduct 150 Inches, statutory 
measurement, of the waters of said Sage creek to the box and head gâte of 
the said Thomas N. Howell, complainant, so that he at ail seasons of the 
yeàr may hâve the free use and enjoyment of 150 inches of the waters of said 
stream for irrigation, and for use on hls said premises." 

John Morris was not à party to the suit, and to how much, if any, 
of the waters of Sage creek, he is entitled, is nowhere made to appear. 
The amouDt of the waters of Sage creek the défendants were required 
to permit to flow down its natural channel was for this reason alto- 
gether indefinite and uncertain. Nor is the qùantity decreed to the 
complainant, Howell, to wit, "150 inches, statutory measurement," 
much, if any, more certain. What statutory measurement is referred 
to by the decree nowhere appears. The purpose of a decree is to flx 
and détermine the rights and obligations of the respective parties to it. 
One which whoUy fails to do so is void for uncertainty. Such we deem 
to be the decree which is the baais of the proceedings under considéra- 
tion. The writ will be issued as prayed for. 
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After the opinion was filed, to wit, on February 10, 1897, it was 
ordered that the orders entered therein on February 7th be amended by 
adding thereto the following: "Unless the parties are willing that an 
order of disch^rge shall be entered without further proceedings." 
Quoted from Ex parte Eowland, 104 U. S. 618. 



LAUTBR et ux. v. JARVIS-CONKLIN MORTGAGE TRUST 00. et al. 

(Circuit Court of Appeals, Slxth Circuit May 17, 1S97.) 

No. 406. 

COTTTKAOTS OF PORBIGN COBPpHATIONS— NBaOTIABI,B PapEB— MoRTOAaBS, 

A state statute declarlng it unlawful for any foreign corporation to do 
business or acquire property In tlie state witliout flrst complying wltli the 
provisions of tlie statute, and Imposing a Ane for violation thereof (Acts Tenn. 
1891, c. 122), does not render invalid, in the hands of an Innocent purehaser 
for value, negotiable paper taken by a foreign corporation without complying 
wlth the statute, nor render unenforceable a trust deed, securing the saine, on 
property In the state. 

Appeai from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Shepherd & Frierson, for appellants. 
Brown & Spurlock, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LUBTON, Circuit Judge. This i^ a bill to enforce a deed of trust 
made by A. W. Laùter and wife to secure a note for |2,000, payable 
to the Jarvis-Conklin Mortgage Trust Company. This note, before 
maturity, was assigned to one J. M. S. Armitage, in due course of busi- 
ness, for value, and without any notice of infirmity. The défense waa 
that the note wàs made to the Jarvis-Conklin Mortgage Triist Com- 
pany for money loaned in the state: of Tennessee, and that that Com- 
pany was a corporation of the state of Missouri, engaged at the time 
of this transaction in the business of lending mohey on bond and 
mortgage within the state of Tennessee, without having complied 
with the law of that state, which made it unlawful for any foreign 
corporation to do or to attempt to do business in the state without 
having flrst registered its charter with the secretary of state, and in 
each counly where it proposed to do business. The contention is 
that the note thus taken, and the mortgage made to secure it, are 
illégal and void in the hands of an innocent holder. To this we can- 
not agrée. The third section of the act providing for îthe registra- 
tion of the charters of corporations of other states or coun tries pro- 
vides: 

"That it slMil be ijnlawful for any foreign corporf^tion to do ;0r attempt to do 
any business, or to own or acquire any prqperty in thiS; state vyithQut having 
flrst .coinplled with the provisions of this act, and à yiolatidn of this statute sliall 
ëobject the offender to à fine of not lésa than one hundred ($100) dollars nor 
more.than five hundred ($500) dollars, at the discrétion of the jury trylng the 
case." Acts Tenn. 1891, c. 122,,» , , ,■ 
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Thè gênerai and weil-settled rule in favor of negotiable paper is that 
an innocent purchaser fof value, before maturity, is ùnaffected by the 
fact that the considération was illégal, and the note void and unen- 
forceable by one having notice of the facts. If the illegality of the 
considération résulta from a statute merely prohibiting a business, or 
imposing a penalty, but does not déclare a note or biU based upon such 
a proMbited transaction absolutely null and void, a bona flde holder of 
such paper will be protected. 1 Daniel, Neg. Inst. §§ 197, 198; 2 
Rand. Gom. Paper, § 559; Farmers' Nat. Bank v. Sutton Mfg. Co., 6 
U, S. App. 312-334, 3 C, C. A. 1, and 52 Ped. 191; Williams v. Cheney, 
3 Gray, 329; Cazet v. Field, 9 Gray, 329; Converse v. Foster, 32 Vt 
828; Bank v. Thompson, 42 N. H. 369; Vallett v. Parker, 6 Wend. 
615; Vinton v. Peck, 14 Mich. 286; Lacy v. Sugarman, 12 Heisk. 354r- 
364. There are a few exceptions to this gênerai rule, mainly dépendent 
on statutes against usury and gaming. The Tennessee statute relied 
upon as making this note void contains no provision either expressly 
or impliedly declaring a note made in course of such a prohibited busi- 
ness void in the hands of an innocent holder for value. In Vinton v. 
Peck, cited above, the note in suit was made on Sunday, in violation 
of a statute prohibiting the doing of business on that day. Camp- 
bell, J., said: 

"TMs note bore on Its face a légal date, whlcb was placed upon It for the ex- 
press purpose of obtainlng crédit for it as a lawful instrument, and it would cer- 
talnly be valld In the hands of a bona fide holder. The statute bas not de- 
clared that notes made contrary to the Sunday law shall be void under ail cir- 
cumstànees. Their ihvalidity is only to be impUed from the prohibition of 
Sunday business, and under such a statute a bona fide holder is protected." 

In Cazet v. Field, 9 Gray, 329, a note given in violation of a statute 
regulating the liquor business was held valîd in the hands of a bona 
fide holder. In Williams v. Cheney, 3 Gray, 215-222, a note executed 
to a foreign Insurance company, engaged in doing business within the 
State in violation of a statute prohibiting the doing of business until 
qualification under the law, was held valid in the hands of a bona fide 
holder, although the payée could hâve maintained no action thereon. 
In Converse v. Foster, 32 Vt. 828, the suit was upon a note made for 
the purchase of liquor, in violation of a statute prohibiting the busi- 
ness. The note was aasigned to an innocent purchaser for value, who 
brought suit thereon. The court said : 

"The statute of tWs state in force at the tlme of this transaction prohibited 
ail sales of spirltuous liquors, except for certain specifled purposes, and by certain 
persons duly licensed therefor, and Imposed a penalty for ail acts of selling in 
contravention of the law, but contalned no provisions In référence to the légal 
effect or binding force of such illégal contracts of sale, or of any securities given 
for the priée of liquors so lllègally sold. The English statutes against usury 
and gaming not only impose a penalty for such illégal acts, but expressly déclare 
that ail notes, blUs, bonds, and other securities given upon such Illégal consldera- 
tiOnSy shall be utterly void. Ah the cases that hâve been cited, and ail that can 
be, so far as we know, both English and American, upon this subject, turn upon 
this very distinction and différence between thèse statutes. In those cases in 
which the législature hâve declared that the illegality of the contract or consid- 
ération shaU make the security, whether bill or note, void, the défendant may In- 
sist on such Illegality, though the plaintiff, or some other party between hlm 
and the défendant, took the biU or note bona fide, and gave a valuable considéra- 
tion for It, But, unless It bas been so expressly declared by the législature, 
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Ulegallty of considération will be no défense in an action at the suit of a bona 
fide holder for value, wlthout notice of ttie illegality, unless he obtàlned the note 
or biil after it became due. This doctrine is fuUy stated by Mr. Chitty and Judge 
Story in their treatises on Bills and Notes. See, also, Bank v. Barnard, 1 Hall, 
70; Vailett v. Parker, 6 Wend. 615." 

The case of Lumber Co. v. Thomas, 92 Tenu. 593, 22 S. W. 743, has 
been cited as holding that the Tennessee act made void ail contracta of 
corporations doing business in violation of the statute. That was a 
suit by the noncomplying corporation upon a contract made in the 
course of a business conducted in the state without compliance with 
the terms of the statute. The question as to whether a bona fide 
holder of negotiable paper woùld be affected because of the illégal 
character of the business out of which the note issued was not before 
the court. In the case of Lacy v. Sugarman, 12 Heisk. 854, it was 
held by the Tennessee suprême court that an innocent holder, for 
value, of a note made in violation of the act of oongress prohibiting 
business between belligerents during the civil war, was protected, and 
might recover against the maker and indorsers. The mortgage to 
secure this note was a mère security, and followed the debt. It was 
made to one Samuel M. Jarvis, as trustée, who might hâve enforced it 
by a sale for the benefit of any bona fide holder of the debt secured. 
The Jarvis-ConklLn Mortgage Trust Company, having assigned the 
note, was an unnecessary party to a bill to enforce the mortgage. 
The légal title was in Jarvis as trustée. He joined the holder of the 
note as a complainant. The original payée had no interest in the suit, 
and should not hâve been joined as a complainant. The fact that 
this note was payable on its face to the Jarvis-Conklin Mortgage Trust 
Company carried with it no notice that the note was made in violation 
of law, or that that company was not lawfully doing business in 
Tennessee. Indeed, it was admitted at the bar by counsel that the 
note was dated at Kansas City, Mo., and was there made payable. 
Upon this assumption the purchaser would hâve had no notice that the 
note was a Tennessee contract. The decree below was correct, and 
must be aiHrmed. 



LEWIS et al. v. WELLS et al. 

(District Court, D. Alaska. March 7, 1898.) 

No. 542. 

1. Pabol Evidence— Dbed Intbndbd as Mortgage. 

Paroi évidence ■will be admitted by a court of equlty to show that a deed 
to real property, absolute upon its face, was Intended to be, and was In 
fact, a mortgage, when the deed was placed in escrow, and accompanied 
by a written agreement to the effect that the vendor might redeem the 
property by making certain paymeuts, and where the deed was glven to a 
mortgagee who already held the mortgage upon the promises. 

2. Same— Fradd. 

An attempt to malntain an instrument to be a deed, when in fact it was 
intended to be but a mortgage, Is a fraud in equity, and it is upon this 
theory that extraneous évidence is admitted to show the real facts; and 
this is not in contravention of the doctrine that paroi évidence cannot be 
admitted to vary the terms of a written instrument. 
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8. Mo^tTGAGES— DeBD ABSOIitTTE— YAC^tTI^IO SalB. 

Although the rlght of the mortgagee to purçhase the mOrtgagecI properfy la 
ccmceded, where the same was bought in good f aith and for full value, yèt 
courts of equlty will serutinize such transactions closely; and, where any 
Inéquitable advantage Is taken of the debtor, the sale will be set aside, and 
the deed declared to be but a mortgage, even though the parties intended 
It to be absolute. ^ 

A, 8amb— Inadkquact of Considération. 

Where the considération Is grossly inadéquate to induce a sale, and the 
lender lias exacted a usurious rate of Interest from the borrower, and has 
taken advantage of his necessltles to exact such Interest and the exécution 
of the deed, thèse facts wIU ail be considered in determining whether the 
transaction constituted a sale, or a security for a loan. In this case ail 
thèse facts are held to be established by the évidence. 
6. Same— Evidence. 

Evidence in this case héld to est'ablish the fact that neither the grantor 
nor the grantee intended the deed to bé absolute, but treated it at the time 
of Its exécution, and afterwards, as a security for the payment of money only. 

6. Same— Tbansfeb of Title. 

Under the laws of Alaska, a mortgage does hot convey the title to the 
property, but cteates only a security for the paymênt of the debt. 

7. Same— Evidence. 

Held, in this case, no considération was paid by the mortgagee when he 
took the deed, and therefore the mortgagor's title to the property was not 
, ex;tinguished. 

8. RBsuii,TiNO Trusts. 

,• When L. bought the land in dispute from B., and paid the entire consid- 
ération therefor, causing the deed to be made to S., a resulting trust was 
thereby cireated, and S. held the land In trust for L. 

9. Same— AccoDNTiNG. 

The premises having been In the possession of S. and défendant, as his 
exécuter, since January 1, 1895, and having corne into S.'s possession by virtue 
of his trusteeship and agency, défendant must account to the plaintiffs for 
the rents and profits from that date. 
(Syllabus by Ihe Court.) 

This was a bill to déclare a deed absolute upon its face to be a 
mortgage, for an accounting, etc. 

Malony & Winn and R. P. Lewis, for plaintiffs. 
Crews, Hannum & Ivey, C. S. Blackett, and A. K. Delaney, for de- 
fendants. 

JOHNSON, District Judge. On March 1, 1886, one W. M. Bennett 
owned, by virtue of prior occupation and possession, lot 4, and about 
27 feet, fronting on Front street, of lot 3, ail in block 2 in the town 
of Juneau, Alaska; also, a narrow strip of land, between high and 
low water, immediately across Front street, and of the same width, 
to wit, about 77 feet. March 10, 1886, Bennett sold to Stillman Lewis 
an undivided half interest in and to said premises. By varions con- 
veyances the Stillman Lewis one-half interest became vested in the 
plaintiffs. September 28, 1893, plaintifif Lewis deeded his quarter 
interest in 60 feet of said premises to Phillip Starr. September 30, 
1893, Starr made a déclaration of trust to Lewis for the quarter in- 
terest deeded him two days before. November 24, 1886, Bennett 
mortgaged his remaining half of the premises to James Winn for $1,- 
027; the note and mortgage bearing interest at the rate of 1 per 
cent, per month. This note and mortgage, after numerous assign- 
85 F.— 57 
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ants, . Pp Octpber 28, ï$'92, Çennett toàde à,deed to J^ason fipr the 
propeifty covered by Mason's mortgage; causing the same to be placed 
in escïD'Wj witli the followiilg agreement and instructions, to wit: 

"Ëscïow Agreement. 

,,. , , 'JJvjne^,, Alaska, ,Oct.'28th, 1892., 
■ "To- Messrs. Eoehler & Jamqs-r-Geiitlemeii! You are hereby instrueted that 
upori;tlie,payineDt to you by Wm. M. Bennett (or any one on his behalf) of the 
foUowing naifled sums, and at the times mentioned iherein, for the^ use and 
tienefltof George M. Mason, you dellver to said Wm-'M. Bennett the inclosed 
deed:- ; ■ . , * : , 

"The sum of $23.50, . payable on or before Dec; 5th, 1892; 
"The sum of $23.50, payable on or before Jan. 5th, 1893; 

"- ,yeb. 5th, 1893; 

" Mar. 5th, '93; 

'.' April pth, '93; , ■ 

May .5tii,| ;93; 

June 5^,, '93; 

—and the.fyrther sijm of $1,198.83, payable oh or befiore Juïy Ist, 1893,— and 
that upon payment of the last-named sum to you by the said Wm, M. Bennett, 
and before, you pay the sanie to the said. Geo^ ,M- Mason, that you ca;use the 
said Ge,6..,M. Itlaspn to caneel andfuUys^îti^îyof record a certain mortgage 
from t'i'm; M^ Bennett to one James Winn, and by the said James Winn as- 
signed to Peter Wyborg, and by Peter Wyborg assigned to Stillnian Lewis, 
and by the, admhiistrator of the estate of ,Stillman Lewis assigned to George 
M. Masoïi;''!and you are furéhpr instructeil thàt on the fàilûre of said Wm. 
M. Bennett to meet any of said! payments at^he times mentioned herein, or 
for a period of thirty days thereafter, thàt'i'bti deliver thé inclosed deed to 
said George M. Mason,— excepting therefrom the last payrtient above specifléd, 
whlch shaU'b'e made at the time herein specifléd. W. M. Bennett. 

"G. M. Mason." 

Bennett failed to make the last two payments mentioned, and the 
deed was delivered to Mason, who caused the same to be recorded 
Jilly 3,, 1893, although hedid not surrend.er the note, or mortgage, or 
cause the îatter to be canceled. On August 16, 1893, Bennett made 
another deed to the same property to ï*hillip Starr; the nlaintiff Lewis 
claiming that the considération therefor moved from him, and that 
the deed was made to Stàrr at his (Lewis') spécial request. July 27, 
1894, Starr received a deed from Mason for an undivided half interest 
in and to ail of said premises; and, in considération, of this deed, Starr 
paid 1500 în Cash, and he aind Lewis gave Mason their joint mortgage 
oà their ihterests in the premises for $1,500. On May A, 1895, Stari* 
took up this mortgage by maiing a deed to Mason for an undivided 
f ourth interest in and to the premises. February 10, 1897, Mason 
deeded this quarter to F. W. Young; and August 4, 1897, plaintiff 
Lewis bought up this interest in the premises, and took a deed from 
Young, and a confession of judgment in this action f roin both Mason 
and Young. This leaves in issue, and to be determined, the owner- 
ship of the undivided one-qiiartet" interest in and to said premises re- 
maining in the name of Phillip Starr. 

While there are many incidental questions to be considered, they 
are only of importance as throwing light upon the two important 
points in the case. Thèse are: Was the deed from Bennett to 
Vlason of October 28, 1892, and which was deposited with the escrow 
agreement, a deed or a mortgage? And did Starr occupy the posi- 
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tion of trustée for Lewis, in handling the property? A détermina- 
tion of thèse two questions must détermine the issues in this case. 
By far the most serioùs of the two is the former question ; for while 
the courts, through a long line of décisions, hâve been oppbsed to the 
lender obtaining the title to the mortgaged property in any other man- 
ner than by a sale at public auction, it has also been their policy to 
encourage settlements of accounts and indèbtednesses outside of 
courts, and thus avoid needless expense, and harassing delays and 
litigation. The deed in question is in form an absolute quitclaim 
deed to one-half of the property in dispute; and unless extraneous évi- 
dence can be given to show that it waa intended as a security for the 
payment of money, and therefore a mortgage, further inquiry on this 
line would be useless. But the doctrine is well settled that courts 
of equity will look beyond the face of the written instrument, and 
hear any évidence which will inform the court of the real facts known 
to the parties at the time the instruments were executed. And tliis 
is not in contravention of the gênerai rule that paroi évidence cannot 
be introduced to contradict, vary, or add to the contents of a written 
instrument. Paroi évidence is always admissible to disclose fraud, 
in whatever form it may be attempted to be practiced. To insist that 
what was in fact a mortgage was a deed is a fraud, in equity, and will 
not be tolerated. Chief Justice Marshall, in Conway v. Alexander, 7 
Cranch, 238, says: 

"Havlng made thèse observations on the deed Itself, the court wlU proceed 
to examine those extrinsic circumstances which are to détermine whether it 
was a sale or a mortgage." 

And in Morris v. Nixon, 1 How. 126, it is stated: 

"The charge agalnst Nixon is, substantially, a fraudulent attempt to convert 
that into ail absolute sale which was originally meant to be a security for a 
loan. It is In this view of the case that the évidence is admitted to ascertain 
the truth of the transaction, though the deed be absolute on its face." 

So in the case at bar the effect of the bill is to charge Mason with 
fraudulently attempting tô main tain the escrow contract and deed to 
be a deed, when in fact it is but a mortgage. 

The right of a mortgagor to sell the mortgaged property to the 
mortgagee, and give Mm a perfect title thereto, cannot be denied, but 
courts of equity bave always looked with suspicion upon such con- 
veyànces; and especially is this true where usury is shown to hâve 
entered into the contract, and where the considération for the deed 
is wholly inadéquate to the value of the property. Where any con- 
dition in writing, no matter how ingeniously worded, accompanies 
such a deed, it is not only good equity, but the part of wisdom, for 
courts to hear any testimony which will tend to disclose the real facts 
attending the transaction. The escrow agreement accompanying the 
Bennett deed to Masori, and paroi évidence, having been admitted in 
this case, let us examine the facts, and see whether that deed was in- 
tended as a conveyance, or as a security for a debt. Mason already 
held a mortgage on the premises, made by Bennett, to secure the sum 
of H,02T'. It was past due. It was drawing 1 per cent, interest per 
month, The considération named in the deed was $5, or practically 
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notïïîng, aside from the àmount secured to be paid by tbe mortgage. 
The deed was not to be delivered foi" more than eight months after 
its exécution, and only then upon the condition that Bennett should 
fail to pay the ampunt secured by the mortgage. Between the time 
of its exécution and its possible delivery, Bennett was to pay Mason 
interest on the amount due on the mortgasre at a usurioiis rate, — 2 
per cent, a month. When the deed was delivered, Mason had it re- 
corded, but did not surrender the note or mortgage to Bennett, or 
haTe the latter satisfled of record. Mason did not take possession of 
the premises purported to hâve been conveyed. He did not receive or 
demand any of the rents or profits, although the premises were pay- 
ing a monthly rental of from $80 to $100. Mason exercised no act 
of ownership over the property for more than a year after obtaining 
his deed, nor until the time he sold his interest to Starr. Bennett, 
before executing the deed and escrow agreement, was advised by his 
attorney that it was, in effect, a mortgage only. He afterwards treated 
it as such, by putting a notice on record to that eiïect, and by selling 
to Lewis an undivided half interest in the property, and delivering 
him the keys and the possession. Mason says he had been threaten- 
iné to foreclose the mortgage; that "the agreement was made to stop 
lawsuits, — to get the business in shape so when it did come due I 
could hâve a deed or the money without f oreclosing a mortgage." He 
admits receiving 2 per cent, a month on the new contract. Lewis' 
testimony, uncontradicted, is tliat the property was worth from $6,000 
to |8,000; that he bought of Bennett for a good and sufflcient con- 
sidération, and at once entered into possession of the premises, afier 
having received the keys to the buildings from Bennett ; that he told 
Mason of his ownership in the property, and finally agreed with 
Mason, in 1894, to take up his interest, whatever it was, for $2,000, 
etc. 

It is an elementary principle of law that, to constitute a légal 
contract, there must be an agreement of the minds of the parties, 
or the consent and harmony of their intentions, and they must pro- 
pose and mean the same thing, and in the same sensé. Accepting 
this as a correct définition, was there, at the time of the making 
of the escrow agreement and deed, such an agreement of the minds 
of Mason and Bennett, or such a consent and harmony of their in- 
tentions, as to constitute the transaction a purchase and sale? 
We think not. Bennett, at least, did not believe he was selling his 
property. He unquestionably relied upon the advice of his attor- 
ney, and belieyed he was but executing another form of security 
for the money he owed. Aside from the, testimony of his attorney 
on this point, Bennett's actions throughout clearly show this. But 
did Mason himself treat the escrow deed as absolute? Did he be- 
lieve he had purchased Bennett's estate in the property outright? 
His conduct would not indicate that he did. His whole actions 
go to show that he believed he still had but a lien upon the prop- 
erty, even after the escrow deed was delivered to him. He was 
unwilling to rely upon the deed, but retained his old note and 
mortgage for nearly two years after the escrow deed was executed, 
and only surrendered them when Starr and Lewis paid him $500, 
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and executed to him a mortgage for fl,500 on the whole of the 
property in satisfaction of his claim. From this alone it is clear 
lie relied, not upon bis deed, but upon bis note and mortgage, for 
his securitj. And for nearly two years be made no effort to take 
possession of tbe property wbich he claimed to bave bought, nor 
did be demand or receive any of tbe rents or profits from the prop- 
erty. This is wbolly inconsistent with the theory that be believed 
he was the owner of the property. Not until after Starr deeded 
him a quarter interest (May, 1895) did he claim or receive any of 
tbe rents, althougb tbe premises were constantly rented at from 
$80 to |100 a month. But one conclusion can be reached, and that 
is that neither Mason nor Bennett believed tbe escrow deed to be 
other tban an additional security for the debt, with an increased 
rate of interest. But, accepting the tbeory of tbe défense as dis- 
closed by tbe testimony of Mason, is a court of equity even then 
bound to bold tbe escrow deed to be absolute, or can it, in tbe 
furtberance of justice, hold it to be but a mortgage? In Russell 
V. Southard, 12 How., at page 148, Justice Curtis says: 

"The deed and mémorandum certainly Import a sale. The question is if their 
form and terms were not adopted to veil a transaction dilïerent in reality from 
the appearance It assumed. In examinlng this question, it Is of great impor- 
tance to inquire whether the considération was adéquate to induce a sale. 
When no fraud is practiced, and no inéquitable advantage talien of pressing 
wants, owners of property do not sell it for a considération manifestly inadé- 
quate; and therefore in the cases on this subject great stress is justly laid 
upon the faet that what is alleged to hâve been the prlce bore no proportion to 
the value of the thing sald to hâve been sold." 

The testimony in this case discloses the fact that the property 
was worth from |6,000 to |8,000. And this testimony is strongly 
corroborated by the following facts whicb appear: The property, 
only a part of wbich had any improvements upon it, rented steadily 
at from |1,000 to |1,200 a year, — an amount equal to the consid- 
ération price paid by Mason; and Mason and Young, after receiv- 
ing a deed from Starr to a quarter interest in the property, sold 
the same to Lewis for $2,000, althougb the title was anything but 
good. Therental value increased from |80 to even |125 a month; 
showing that the property, instead of depreciating, was increasing, 
in value. So conceding for the présent that Mason paid the amount 
named in his mortgage, |1,027, and the interest thereou, for the 
property, it is grossly inadéquate to the value of the same. This, 
coupled with the necessities of Bennett existing at the time he 
executed tbe deed, and the great advantage Mason had and exer- 
cised over him by virtue of bis mortgage, is sufQcient, under the 
authorities, to warrant a court of equity in scrutinizing the whole 
transaction, if not sufflcient to warrant the court in setting aside 
the deed, even if it were intended to be such by the parties, and 
declaring it to be a mortgage only. Did, however, Mason -pay any- 
thing — give any considération — for the property? Under the com- 
mon law and the statutes of many of the states, Bennett bad an 
equity of rédemption under tbe mortgage held by Mason. Under 
the laws of this district, Bennett still owned the fee, and Mason 
had only a lien upon the property for the security of bis loan; for, 
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under the laws of Oregoii, which, by the act of côngress of May 17, 
1884, became the laws of this district, a mortgage does not convey 
title, but only: créâtes a lien upon real property. Thompson y. 
Marshall (Or.) 27 Pac. 959; Anderson v. Baxter, 4 Or. 105; Sell- 
wood T. Gray, 11 Or. 534, 5 Pac. 196. In any event, Bennett had a 
Tested and valuable estate in the land, notwithstanding the mort- 
gage. This eatate is what Mason claims was extinguished by the 
escrow deed. If no considération was paid for it, the sale cannot 
stand in a court of equity. Kussell v. Southard, supra. True, the 
deed recites a considération of f5. No proof was adduced, other 
than the deed itself, that the $5 was in fact paid. And, even if it 
were paid, Bennett obligated himself at the same time to pay to 
Mason monthly, and did pay for several months, nearly âve times 
the nominal considération ôf $5, in the form of usurious interest 
We must conclude that Mason gave no considération for his deed. 
In view of this fact, then; together with the others hereinbefore 
referred to, ^ve hâve no hesitancy in declaring the deed to Mason, 
with the memoranda of agreement which accompanied it, to be 
but a mortgage, or an extension of the mortgage already held by 
Mason, and not a deed. 

The second question to be considered is, what relation existed 
between Starr and Lewis with référence to this property? The 
death of Starr since the commencement of this action has necessa- 
rily excluded much testimony which might hâve shed light upon 
this feature of the case. Kev. St. § 858. But sufBcient appears in 
the record to show: That Starr had been the friend of Stillman 
Lewis, uncle ôf plaintifE R. F. Lewis, during his lifetime; was 
the administrator of the estate of Stillman Lewis, and after the 
distribution of the estate becamè the trusted agent of plaintiiï 
Lewis; had the care and custody of his property in Alaska, col- 
lected ail rents and moneys belonging to his principal, and had 
the custody and keeping of ail bobks of accounts, etc. That he 
was an old man, whose habits were so irregular that it became 
necessary to dispense with his services on or about January 1, 1895. 
That while Starr was thus acting as the agent of plaintifl Lewis, 
September 28, 1893, Lewis deeded him his interest in that por- 
tion of the premises in dispute covered by the building known as 
the "Arctic Bîlliard Hall," and two days later Starr made his déc- 
laration of trûét, in writing, declaring himself to be the trustée of 
Lewis for this property. Lewis' ohly excuse for deeding to Starr 
was that he did not care to bave in his name property upon which 
was conducted the unlawful business of selling intoxicating liq- 
uors. And while counsel for défendants grow somewhat facetious, 
in their brief, pver Lewis' conscientious scruples, they do not claim 
that Starr held that interest in any other capacity than that of 
trustée. ' In fact, that interest in the property is not in controversy, 
and a récital of thèse facts is ohly of importance as" shedôing light 
upon the actions of thé parties ih their transactions with the Ben- 
nett interest. On August 16, 1893, Bennett made a deed to Starr 
for an undivided half of the property in dispute. The deed made 
by Bennett to Màson October 28, 1892, haA'ing now been declared 
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to be but ^ içqrtga^ which Mason hnd not fpreclosedj Bennett had 
u right to make tjjis deedito Starr; and hy it he conYeyed the title 
to his balf interçet in the property, subject to Mason's piortgage 
lien. If Starr held this interest in trust for Lewis, this case is 
disppsed of,ra.nd plaintiffs must recover,; provided no innocent tMrd 
perron has rights :?Fhicli interyene. Ai},,of the testimony in the 
case.\iipon this point shows that the considération for this deed 
moved from Lewis, and no part of it f rom Starr. Indeed, we thinlc 
the défendants make no contention to the contrary. Lewis gires 
the sapie reason for having the deed made to Starr that he gave, for 
having himself deeded to Starr his, interest in the premises cov- 
ered by the saloon building. From the- testim,ony of both Lewis 
and Heid, it appears that Lewis himself drew the deed, from Ben- 
nett to Starr, paid the entire considération, which consisted of 
$125 in money, and the release of certain claims held by Lewis 
against Bennett, and himself caused the deed to be placed on rec- 
ord. Under thèse f acts, a resulting trust was created, whereby 
Starr became the trustée pf Lewis, and held the property as such. 
"If A. buys land with his own money, or gives his note, and takes 
a deed to B., it is held that a trust results to A." 2 Washb. Eeal 
Prop. (5th Ed.) p. 511, § 15, and cases cited. At this time, then, 
Starr held in trust for Lewis an undivided thrëe-fourths of the 
property in dispute, and the remaining fourth stood in the name of 
plaintiff Anthony, This practically disposes of the case ; for, even 
though Mason bonght of Starr innocently, and without any knowl- 
edge of the trust relationship which existed, — which we do not 
believe possible, — still the plaintiffs are not precluded from re- 
covering from Starr or his représentatives, and the quarter in- 
terest deeded to Mason by Starr bas been wiped out by purchase 
by Lewis; and when Starr attempted to purchase Mason's inter- 
est in the property, in July, 1894, Mason had nothing to sell but a 
mortgage lien. JEven this Starr did not succeed in purchasing. 
True, he paid $500 to Mason with that end in view, and that 
amount Lewis must make good to the estate. And even though 
Mason's interest had in fact been bought by Starr, by the pay- 
ment of the $500, and his deed to à fourth interest in the prop- 
erty, yet Starr's relations to Lewis, as trustée, were such that thé 
law would not suffer him to beneïit by a breach of his trust, and 
the sale of the property of his cestui que. Counsel for défendants 
niaintain that it is not reasonable that Starr would be willing to 
buy a half interest in the property, and give it to Lewis, in con- 
sidération that he (Starr) should reçoive half the rents and profits 
of the property during his natural life. But it is not only a fact 
that Mason did not own a half or any interest which he could sell, 
but that Starr, Lewis, and even Mason, believed that he had no such 
interest in the property; and it is not unreasonable that Starr 
should be willing to invest $2,000 in a property that would return 
him at least $600 annually upon his investment during the re- 
mainder of his life. 

It only remains to détermine and déclare an accounting between 
the parties. There bas been some testimony tending to discrédit 
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8ome of the accounts found in the books kept by Starr, but we are 
disposed to accept them as correct. Starr's employment by Lewis 
terminated .Tanuary 1, 1895; but the property bas been in bis pos- 
session and that of bis représentatives from tbat time to the date 
bf àppoînting a receiver, August 10> 1897. The defendiants must ac- 
côUnt to the plaintifls for the rénts during thèse 2 years and 8J 
months at the rate of $100 a moùth; that being the amount, as 
shown by the évidence, for wMch the property bas been rented. 
There bas been some testimony indicating that Starr made im- 
provements upon or about the premises, but there is nothing be- 
fore the court to show the value of thèse improvements, and there- 
fore nothing *can be allowed. Judgment will be entered for the 
plaintiffs in accordance with this opinion. 



PERIGO et al. r. ERWIN. 
(Circuit Court, D. rtah. March 4, 1898.) 

No. 165. . 

1. MiKKB AND MtNINS. 

The order in -wliich the acts requisite to a location are dohe Is Immaterial, 
provlded they are complétée! before the rlghts of other parties Intervene. 

2. Same. 

Sufflcient acts wère doue to constitute a valid location on a certain day. 
A few days later, another location was made by thlrd parties, covering part 
of the claim, and this latter location was ultimately patented. In the mean- 
time, one claiming under the original location made a diseovery on the part 
not included in the second location, placed à diseovery stalie there, and 
staked off ^what remalned of the claim, but there was no notice of the new 
location. -Held that, as no rights of third parties had intervened as to this 
part of the claim, the location was valid. 
8. Samg. 

If orie who discovers a vein on land subject to location unwittingly places 
one or more of his staKes on land already elaimed, this does not avoid his own 
location as to land not included in such adjoining claim. 

This wàS a proceeding by William Perigo and Michael F. Clark 
against David D. Erwin in pursuance of an adverse claim to mining 
land. 

George 'VS^estervelt, for complainants. 
Brown & Henderson, for défendant. 

MAKSHALL, District Judge. This suit îs brought under section 
2326 of the Bevieed Statutes of the United States, in pursuance of an 
adverse claim filed in the land oflQce by complainants, claiming to be 
the owners of the Star mining claim, against the defendant's appli- 
cation for a patent to the Kate F. mining claim. The Kate F. claim 
is entirely iiicluded in the Star, and, if the latter was ever validly 
located, it was prior in time to the location of the Kate F. But the 
original diseovery of the Star was afterwards patented by the Unit- 
ed States as a part of the Gopher mining claim, and the défendant 
contends that the issuance of such patent conclusively détermines 
the invalidity of the Star location. The évidence shows that on Sep- 
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tember 5, 1888, the locator of the Star attempted to locate the same; 
and, in the absence of the patent for the Gopher, the évidence would 
juatify a flnding that the acts done by the locator on that day con- 
stituted a valid location of the Star. A vein was claimed to hâve 
been discovered; a stake and notice of location placed at the discov- 
ery point thereof. The claim was marked on the ground, and a copy 
of the notice recorded in the ofiQce of the mining recorder of the prop- 
er mining district. Nine days thereafter the Gopher mining claim 
was located, embracing within its limits about one-half of the Star 
location» including that part of the Star claimed as the place of the 
discovery of the vein. On June 20, 1889, the owners of the Gopher 
applied for a United State^ patent; and on May 11, 1892, a patent 
was issued to them for the claim so located, including thp discovery 
of the Star claifQ. In July, 1889, Robert Gorlinski, a deputy minerai 
surveyor, surveyed the Star by direction of complainants, and placed 
stakes on the northeast and northwest corners thereof slightly dif- 
f ering in position from thçse of the locator. The southeast and South- 
west stakes were coïncident with the patent stakes of a claim lying 
south of the Star, and did not require a change. Ail of the stakes 
were marked, and served to identify the claim so that its bound- 
aries could be readily traced; but the northeast stake was on the 
Gopher claim, and the latter claim, as patented, included about one- 
half of the Star claim. In the latter part of the year 1890, com- 
plainant Perigo, the original locator of the Star, went on that por- 
tion of the claim outside of the limits of the Gopher, sunk a shaft 
four feet deep, and there discovered the same vein disclosed in the 
Gopher. He then removed the stake, marked as a discovery stake, and 
originally placed within the Gopher at the original discovery of the 
Star, to the new discovery, but posted no new notice of location, and 
made no new record. The original notice of location of the Star did 
not deseribe the claim with référence to any particular discovery 
point. Since the year 1888, the complainants hâve done the neces- 
sary annual work on the Star, and the évidence does not show an 
abandonment of the claim. The Kate F. was located on October 25, 
1895, and was a valid location, if the ground was then open to lo- 
cation. The mining claims in question are situated in the Uintah 
mining district, but there is no évidence as to any local rnles or rég- 
ulations of the miners of such district. 

The right to a Iode daim is initiated by the discovery of a vein^ 
by a compétent locator, upon the land of the United States open 
to exploration and purchase, and by the marking of the claim on 
the ground, so that its boundaries can be readily traced. Work on 
the ground located is a condition of the maintenance of the right. 
Before the discovery of a vein on the unappropriated public land of 
the United States, there can be no location. But the order in which 
the acts requisite to a location are done is immaterial, provided they 
are completed before the rights of other parties intervene. Jupiter 
Min. Co. V. Bodie Consol. Min. Co., 11 Fed. 666; Mining Co. v. Mahler, 
4 Morr. Min. R. 390. By the issuance of a patent to the owners of 
the Gopher for that claim, it was conclusively determined that com- 
plainants, by the attempted location of the Star, on September 5, 
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1888i acquired iiô rîght to the area-in coniict with tlie ''Gopher,- 
Giî^'illim V. Donnéllan, 115 U. 8. 45, 3 Sùp. Ct. lllOl' BW that con- 
flitît aïéa' iflclùdëd the placé of discôvery of thè Stàt; so'tlïat it was 
in ëfleet detèrmined thàt prior to Septembér 14, 1888, the locator of 
thé Star did not difecover a vein'on the landoftïië United States open 
to exploration aùd purchase. But iri July, 1889, the boundaries of 
thé Star- wererè-marked on thé gtound by the sttrveyor, Gorlinski, 
as -the agent of cbinplainants; and in 1890, long prior to the loca- 
tion of ithé Kate P., the complainant Perigo discovëred a vein on that 
part of the Star not in cOnflict with'the Gophei", there sunk a shaft, 
and to that place removed his original discovery stake. The pat- 
énting qf the Gopher did not detei-Mne âilythîng more than the in- 
yâlidityof the Original location of thè Star. Thé l&nd now embraced 
in thé Star, and not in conflict with •the Gophër, still reniained un-' 
àpproprîfttèd public land of thé Ubited ' States, open to ' exploration 
and pui-thase by Perigo to the saiÉe' extent as by ôthers. This sec- 
ond discovery wasalter the reStaking of thejclaifli by Gorlinski, but 
no rights intèrvened the two acts, and thé location mnst be deemed 
complète as of the date of the second discovery. Erhardt v. Boaro, 
113 m S. 527-53Ç, 5 Sup. Ct. 560; Miiling Co. v'. Mahler, 4 Morr. 
Min. E. 390-399. 

Itis true there was no new notice of location, but the mining laws 
of the "United States donot requiré any notice of location to be either 
posted ôii the claim or recorded, ând there is no évidence of any local 
rules Or i^egulations of the miners offhe district affeeting the ques- 
tion. Book V. Mining Co., 58 Fed. lOfr-115. The fact that the north- 
east stake of the Star was placed on the Gopher claim, and that a 
portion of the latter claim is included within the Star claim as marked 
on the ground, does not invalidate thè location. Doe v. Tyler, 73 
Càî. 21, 14 Pac. 375; West Graiite Mountain Min. Co. v. Granité 
Mountain Min. Co., 7 Mont. 356, 17 Pac. 547. At thé time of the 
second discovery, the évidence clearly shows that the locator onlv 
intended tO claim that portion of the premises not in conflict with 
the Gopher. 

There is nothing in the case of Belk v. Meagher, 104 U. S. 279, 
suppOrting the tespondent's contention. In that case, Belk attempt- 
ed'to locate land already held by others under a valid subsisting 
location, and sought to maintain his right because, after his invalid 
location, the land became ôpen to relocation, by reason of the fail- 
ure of the original ownérs to do thë required annual work thereon. 
But Belk made no relocation, and unsuccessfully urged a title ini- 
tiating in a trespass to the land trespassed on. In this case no claim 
is made to the land included in the Gopher. No claim was so made 
when the location of the Star became an accomplished fact on its 
second discovery. Considering the location as then made, no act 
necessary to it can be construed into a trespass, unless it be the adopt- 
tion of a staking of the claim which included a portion of the Gopher, 
and a placing on that Claim of one of the stakes. To hold that such 
a trespass invalidâtes a location with respect to land not tresi^assed 
on would render titles to unpatented mining claims most insecure. 
While the mining: la wis of the United 'States require that a location 
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shall be so markefl on the ground that its boundaries can bo readil.y 
traced, they do net provide for a maintenance of such marking. If 
a location be once validly made, the stakes marking it may disap- 
pear, and nothing be left to identify the ground to any one other 
than the Ipcator, without invalidating the claim. If thereafter an- 
pther qualiâed locator bases a location on a discovery of a vein with- 
in the flrst claim, not then subject to relocation, he gains no right, be- 
cause he has discovered no vein on the land of the United States 
open to exploration ; but if, having discovered a vein on the land so 
open to exploration, he unwittingly places one or more of his stakes 
on the land already claimed, there seems no reason to avoid his claim 
to the unappropriated land by reason of the mistake. In accordance 
with the vievi's hère expressed, there will be a decree for the com- 
plainants. 



MALCOMSON v. WAPPOO MILLS et al. 
(Circuit Court, D. Soutb Carolina. Februai:y 22, 1898.) 

1. LAndlobd and Tenant — Lease — Lien for Rent. 

An insjTument which conveys to the grantee the "exclusive right to enter 
upon lands," and "to dig and mine phosphate rock and other minerais to 
any extent he may require, and carry away and sell for his own use," for 
a term of flve years, on SL certain royalty; 'is a lease, ahd not a license to mine. 
The lessor has the right of a landlord, and may distrain for rent. 

2, Same— Propbrty in Hands of Receiveb. 

Phosphate rock mined by the lessee having been placed in the hands of a 
receiver before the right to distrain for rent was exercised, the statute of 
Arme, in force in South Carolina (section 1W3, Rev. St.), proVidlng that no 
goods sold under exécution can be remdved from leased premises, unless the 
party removing pay to the amoimt of one year's rent, applies, and the pro- 
eeeds of the rock are subjected to the payment of the rent. 

8, SaME— CONTKACT WITH LKSSEB. 

A contract, not under seal and not recorded, entered into with one who is 
a lessee for a term of years, of phosphate lands, to mine roelt at a certa:ln 
priée per ton, is not an assignment or a sublease. The eontraetor is not the 
ovvner of the rock mined, and cannot defeat the landlord's lien. 
4. Same — Laboher's Lien. 

An independent contracter to mine phosphate rock at a certain price per 
ton, employing others to do the work, is not a laborer or employé entitled to 
the beneflt of the South Carolina act of March 5, 1897, to provide for labor- 
er' s liens. 

Charles Inglesby and H. A. M. Smith, for petitioner Lewis. 
Lord & Burke, for petitioner Cuthbert. 
Smythe, Lee & Frost, for gênerai creditors. 

SIMONTON, Circuit Judge. This case now cornes np as to the dis- 
position of the proceeds of sale of, certain tons of phosphate rock on the 
land of George T. Lewis, mined under a mining agreement between 
0. G. Pinckpey, Jr., and Mr. Lewis, and heretofore ordered to be sold 
by the receiver. George T. Lewis is the owner in fee simple of a tract 
of land in St. Andrews parish, in Oharleston county, between Ashley 
and Stono rivers, containing about 3,775 acres of land. On the 8th 
day of ^anuajy, 1897, an indenture was entered iato between George 
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T. Lewis ând C. C. Pinckney, Jr., wherein and whereby provision was 
made for the mining of thèse lands by d C. Pinckney, Jr., for tlie full 
period of flve years from Ist Jantiary, 1896, renewable from time to 
time as therein proTided. 

The first question made in the case is, is this identure a lease, or 
merely a license to dig and mine, — a démise of a corporeal thing, 
or the création of an incorporeai hereditament. The instrument 
itself is called by the parties a "mining lease." The words of con- 
veyance are, "hath granted and leased, and by thèse présents do 
grant, lease, and to farm let." The thing conveyed is "the exclu- 
sive right to enter upon ail the lands of the said George T. Levais, 
situate," etc., with full description by metes and bounds, "and dig and 
mine upon the same for phosphate rock and other minerais, to any 
extent he may require, and carry away and sell the same for his owu 
use." The considération is a certain royalty, estimated and payable as 
stated in the deed. On the same day a tripartite agreement was made 
between George T. Lewis, 0. C. Pinckney, Jr., and Charles Inglesby, 
adding other terms, but not affecting this question. It is earnestly 
contended that this instrument is not a lease, but that it is a license 
to mine on the lands, and to appropriate the minerais mined, with the 
right to enter and pass over the lands, — an incorporeai hereditament. 
Counsel rejy upon Doe v. Wood, 2 Barn. & Aid. 724. In that case 
there was a grant to A. and his partners, fellow adventurers, exec- 
utors, administrators, and assigns, of free liberty, license, power, and 
authority to dig, work, mine, and searcb for tin, tin ore, etc., and ail 
other metals and minerais whatgoever, and the same "there found" to 
dispose of to their own use, for the term of 21 years. Chief Justice 
Abbott held that this deed opéra ted as a license merely. He says: 

"The purport of the granting part of this indenture is to grant, for the term 
therein mentioned, a 'liberty, license, power, and authority to dig,' etc., through- 
out the lands therein descrlbed, and dispose of the ore, to the grantee, his 
partners, etc. That is no more than a mère right to a Personal chattel, when 
obtained in pursuance of incorporeai privilèges granted for the purpose of ob- 
taining it." 

This interesting question is discussed in Massot v. Moses, 3 S. G. 
181. As it involves the décision of the common law of that state, 
especially bearing upon the title to real estate, it is binding authority 
on this court. Beauregard v. New Orléans; 18 How. 497. In Massot 
V. Moses, the deed used this language: It grants, sells, and conveys 
to the party of the second part "the right and privilège of entering in 
and upon, by himself or his agents, ail or any part of the land herein- 
after described, for the purpose of searching for minerai and fossil sub- 
stances, conducting mining opérations to any extent the said party of 
the second part may deera advisable, and for working, mining, selling, 
and, as the properfy of the party of the second part, to use and ap- 
propriate for the term of ten years ail ùrganic or inorganic minerais, 
rocks, fossils, mari, or so-called phosphates, that may be found on, by 
any person or persôns, or contained in, any part of ail that plantation 
or tract of larid," etc. It was contended that this instrument, ad- 
raitted to be a deed of grant, was in effect a license, merely, and grant- 
«jd, sold, and conveyed, not a tangible estate, either réal or a chattel, 
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but simply an interest in the nature of an incorporeal hereditament. 
TMs question went up to tte suprême court, and tliat court held tiiat 
the deed was a démise, and not simply the grant of a lieense to mine. 
"The true inquiry," say the court, is, "what, from the construction of 
the whole instrument, was the nature of the right, power, or property 
intended by the parties to be vested in the grantee?" Examining the 
terms of the deed, and using as a test its character whether exclusive 
or not, the court conclude from its terms that the right of the grantee 
during the term was exclusive, and so he had property in the minerais 
during that term. Theref ore the grant operated as a démise, and was 
not merely a license. If this deed is examined, it will be seen that it 
gives to Pinckney the exclusive right to mine phosphate rock, as well as 
the possession. It gives him the exclusive right to enter upon ail the 
lands of the grantor, and dig and mine upon the same for phosphate 
rock and other minerais, to any extent he may require, and carry away 
and sell the same for his own use. It, in express terms, deprives 
Lewis, the owner, of mining the lands, so long as Pinckney is mining 
there, although he could use them for purposes other than mining. 
The lessee must mine a minimum of 20,000 tons per year. He must 
pay ail taxes on the "demised premises." He covenants to pay the 
rent or royalty and taxes. Under certain circumstances, — a very 
low price of rock, — ^he can ceaae mining, and can either remain in pos- 
session until prices shall rise, or he may surrender the possession to 
his lessor, who also has the right, on failure of the lessee, to perform 
the covenants of the lease, "without further notice or demand, enter 
into and upon the said premises, or any part thereof , in the name of the 
whole, and repossess the same as his former estate, and expel the said 
lessee and those claiming under him, and remove his and their efifects 
forcibly, if necessary, without being taken or deemed guilty of any 
manner of trespass, and without préjudice to any remédies which might 
otherwise be used for arrears of rent, or proceedings for breach of 
covenant." The question in Massot's Case was whether the deed 
operated as a démise, or whether it created in the grantee an incorpo- 
real hereditament. The conclusion was that it was a démise for a 
term of years, and not an incorporeal hereditament, — a conclusion 
based upon the fact that the right of the grantee was exclusive, even as 
against the grantor, and because it amounted to a conveyance of ail 
the minerais the grantee could mine and remove during the term, giv- 
ing him îull proprietorship therein. It is difficult to reconeile this case 
with Doe v. Wood, or with the Pennsylvania cases comment ed upon in 
the opinion of the court, or with the case in Wallace, Jr., quoted in the 
opinion. But, as has been said, this case is of authority in this court. 
The others are not. There is but one provision in this deed which 
seems to militate against the otherwise plain intention of the instru- 
ment that it should operate as a lease: 

"It is further agreed that the said lessee, his exécutera, admlnlstrators, and 
assigna, is not to use the rights herein granted so as to exclude the lessor, his 
heirs and assigns, from entry on the said lands by means of any roads con- 
structed by the said lessee, his heirs, etc., or from prosecuting any other 
business, other than mining or taking theref rom phosphates: provided, always, 
that such business should not interfère with the lessee's mining opérations." 
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'Sut it would seem that a similar provision existed in tlie Massot 
deèd. MoPes could only dlg and mine one-third of the land at one 
time. Massot's counsel contended, and tlie other side admitted, that 
Massot iiad a concurrent right with Mo^es to dig and mine in the 
ôther two-thirds, and perhaps in the third mined by Moses. This 
then being, net the création of an incorporeal hereditament, but a 
démise for a tenn of years, it is what the parties thought and intended 
it to be, a lease, and the lessor had ail the rights a landlord has. Rent 
or royalty being in atrear, Lewis issued a distress warrant, and posted 
and placarded a numtièr of piles of rock lying on the land. This dis- 
tress warrant was issued after a receiver was appointed in this case, 
and if the rock was the property of 0. G. Pinckney, oyer whose estate a 
receiver was appointed, then the fixecùtion of the distress warrant was 
a nullity. Wiswall v. Simi>son, 14- How. 52; Buck v. Colbath, 3 Wall. 
340; In re l^ler, 149 tJ. S. 164, 13 Sup. Ct. 785. But it is claimed 
that the «laim for rent in South Carolina is protected by a lien, and 
that in any evènt the intervener can hold this rock for arrears of 
rent. Using the term "lieu" in its'broad sensé, it canhot be said that 
in South Carolina it is lâecured by a lien. Salvo v. Schmidt, 2 Spears, 
512. Uhder the opération of the statiite of Anne, made of force in 
this state', afterwards repealed, and again re-enacted with modifica- 
tions, and now known as section 1943, Rev. St., no goods sold under 
exécution can be removed from leased premises unless the party seîz- 
ing them pay to the landlord the rent,— an amount not more than one 
year's rent. To this extent, rent for a limited period has a priority, 
which may be called a lien. This is a remédiai statute, and must be 
construed liber ally. Thé equity of the statute has been applied to 
cases in bankruptcy. Longstreth v. .Pennock, 20 Wall. 576; In re 
Trim, Fèd. Cas. No. 14,174; Lambert v. De Saussure, 4 Rich. Law, 248; 
In re Wynne, Fed. Cas. Nô. 18,117. It is said, also, that the appoint- 
ment of à receiver is in the nature of an équitable exécution. So, in 
every point of view, the statute will be applied in this case, and the 
rent be paid ont of the procéeds of rock, property of C. C. Pinckney, Jr. 

During his opérations, on 27th August, 1897, Mr. Pinckney entered 
into a contract with R. B. Cuthbert, under which Mr. Cuthbert claims 
to be the owner of the rock mined ont of and remaining on the leased 
premises whèn the receiver was appointed. As the statute evidently 
contemplâtes only such goods as can be seized in exécution (that is to 
say, goods the property of the lessee), if Cuthbert's contention be cor- 
rect the landlord cannot claim a lien on tkis rock. Compare 14 St. 
at Large, p. 511. The contract is in thèse wordis: 

"Mr. Cuthbert will undertake the mining; (by hand) (or his own account. 
He .will agrée to mine an a¥er;age of 400 tons per -week, and deliver it in the 
cats at $1.50 per ton, payable "W-eekly, at the ' estlmated figure' of $2.00 per plt. 
Mr. Cuthbert is to dlg 250 pits in advance, "whieh will not be paid for untll 
final settlement. In considération of this agreement, he will continue to act 
as superintendant of the workiS; and look aftet their interest in ail points." 
(Signed byboth parties.) 

The.paper is written in lead pencil, except the signature of Mr. Cuth- 
bert, which i& in ink. Does this contract convey to Mr. Cuthbert the 
right ând interesl; which Ml*. Pinckney hdd under the deéd of Lewis? 
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The instrument is informai, to a degree. It is not under seaî, and is 
not recorded. Pincliriey hëld under a lease giving him tlie exclusive 
privilège of mining in thèse lands for, a term of years, renewable to 
still further terms. This contract caniiot be construed to he an 
assignment of his lerm, or a subleàse, nor does it profess to convey 
to Cuthbert the phosphate rock. It is a contract between Pinckney 
andCuthbert, under which, as an independent contractor, Cutiibert 
undertakes to do mining for Pinckney, to be paid for at a certain âxed 
rate for ail rock mined and delivered. He secures the performance of 
his cpntrj^ct by digging 250 pits in advance, for which he will not be 
paid until final settlement. The results of his work must average. 400 
tons per week, and he gets his pay weekly, on an estimated figure. 
It has been suggested that he is to mine the rock, and then sell ail 
that he can get ont to Pinckney, at |1.50 per tonj that is to say, 
Pinckney, who has purchased from Lewis ail the rock he can mine, 
first sells ail such rock to Cuthbert, and then forthwith buys it again, 
at a flgiite not regulated by its value, but at a fixed rate. This is in- 
génions, ijE it is complicated. Is it not more simple and more reason- 
able to ^y that Pinckney, being the owner of ail such rock as was 
mined, contracted with Cuthbert to do the mining, and paid him at the 
rate of $1.50 for each ton he should mine? It is saîd, howevèr, that, if 
the rock be not the property of Cuthbert, he has a lien on it for the 
labor expended thereon, under the act of assembly approved 5th 
March, 1897. The title of this act is, "To provide for laborers' liens." 
It gives a lien to ail employés in factories, mines, etc., to the extent of 
ail such sâlary or wages as may be due to them under contract with 
their employer, on ail the output of the mines, etc. It is évident that, 
under this contract, Cuthbert was an independent contractor, having 
the work done on his own account (that is, at his own ex;pense). He 
necessarUy was compelled to employ others. He was not bound to do 
any work himself. No provision is made for the payment of any one 
but himself, and he got a fixed sum per ton. He does not come within 
the term "laborer" or "employé." Vane v. Newcombe, 132 TJ. S. 220, 
10 Sup. et. 60. This pétition must be dismissed. 

It is ordered that the spécial master ascertain what rent or royalty 
was due under the lease of George T. Lewis to C. C. Pinckney, Jr., and 
under the tripartite agreement part and parcel thereof, at the date of 
the appointment of the receiver in this case. And when said amount 
is ascertained, if it be less than the annual sum which under said lease 
and said tripartite agreement the said C. C. Pinckney, Jr., is liable to 
pay each year as rent for said lands, it is further ordered that, when 
this amount is so ascertained, the receiver apply the proceeds of the 
sale of the rock, heretofore ordered, towards the payment of the same, 
if it do not exceed the amount of four years' rent. 
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MALCOMSON v. WAPPOO MILLS et al. 

Ex parte LEWIS et al. 

(Circuit Court, D. South Oarolina. March 11, 1898.) 

Landlobd and Tenant— Lien for Bbnt— Statuts op Annb. 

Under the statute of Anne, In force lu South Oarolina (section 1M3), whlch 
provides that goods taken on exécution sh&ll not be removed from leased 
premises untU rent dueat the time of the taking of the goods in exécution 
Is paid,; the landlord has a lien for rent due at the time of the appointment 
of a receiver for the property of a lessee, but not for rent whlch subseqUently 
accrued. ■ 

Cbarles Inglesby and H. A. M. Smith, for petitioner Lewis. 
Lord & Burke, for petitioner Cutlibert. 
Smythe, Lee & Prost, for gênerai créditera. 

SlMONTON, Circuit Jiidge. This case came up some days ago 
upon tlie pétition of George T. Lewis, claiming a lien for rent upon 
some tons of phospliate rock on lands leaged by liim to 0. C. Pinckney, 
Jr. After hearing the pleadings and argument of counsel, it was 
determined that the instrument under which C. C. Pinckney, Jr., held 
thèse phosphate lands did not create a license to mine, but was a 
démise by way of lease. The effect and opération of this construc- 
tion was the sale by Lewis to Pinckney of so much phosphate rock as 
he should dig, mine, and remove from the land during the term (Mas- 
sot V. Moses, 3 S. C. 168), upon a rent estimât ed by way of royalty 
on eacii ton so dug, mined, and removed. The instrument having 
been construed to be a lease, and the relation of landlord and tenant 
having so been established between Lewis and Pinckney, the former 
was given ail the rights of a landlord, and, under ordinary circumstan- 
ces, a right to distrain for rent. But, the property of Mr. Pinckney 
having been placed in thei hands of a receiver before this right of 
distress was exercised, it was held that the equity of the statute of 
Anne (of force in South Oarolina) should be applied to this case, and 
that Mr. Lewis would be secured in this personalty the same lien, 
under the équitable executionof the receivership, which he would hâve 
had if a levy had been made under an exécution at law. A référence 
was ordered to the spécial master "to ascertain what rent or royalty 
was due under the lease of George T. Lewis to C. C. Pinckney, Jr., 
and under the tripartite agreement, part and parcel thereof, at the 
date of the appointment of the receiver in this case, and, if it be less 
than the annual sum which, under said lease and said tripartite agree- 
ment, the said C. C. Pinckney, Jr., is liable to pay each year as rent 
for said lands." 

The spécial master has made his report. It appears that by the 
terms of the lease the rent was payable quarterly, on the Ist days 
of September, December, March, and June in each year. The receiver 
in this case was appointed on the 18th day of October, 1897. On 
19th October, 1897, the landlord entered upon the land, and distrained 
on the rock. On 20th of October, exercising his rights under the 
lease, with the full récognition and concurrence of the court, he 
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rescinded the lease. On that day there was due and unpaid part of 
thé rent for the quarter ending Ist of June, and the whole of the reut 
for the quarter ending Ist September, 1897, being in ail |2,125. Be- 
sides this, 1 month and 18 days had elapsed from the termination of 
the quarter ending Ist September. The proportionate rent for this 
period is |799.81. 

No question whaterer is made as to the sum of |2,125, flrst men- 
tioned. That must be paid out of the proceeds of the sale of the 
phosphate rock. The question is as to the sum last mentioned, 
1799.81. Does that stand on the same footing? This court has held 
that when leased property is in the hands of a receiver, appointed by 
it, upon which there are arrears of rent, the landlord will be allowed 
the same protection for his rent as he would hâve had under the stat- 
ute of Anne, if an exécution at law instead of an équitable exécution 
had been levied on the leased property. What, then, would hâve been 
the protection given to the landlord for his rent under thèse circum- 
stances? What rent would be secured to him,— the rent then actually 
due, or the rent accruing up to the date of the levy? 

The statute is in thèse words: 

"Sec. 1943. No goods or chattels whatsoever lylng or being In or upon any 
messuage, lands or tenements which are or shall be leased for life or lives, 
term of years, at wIU or otherwlse, shall be liable to be taken by virtue of 
any exécution on any prêteuse whatsoever uniess the party at whose suit the 
said exécution Is sued out shall, before the removal of such gonds from ofC 
the said premises, by virtue of such exécution, pay to the landlord of the said 
premises, or his bailiff, ail such sum or sums of money as are or shall be due 
for rent for the said premises at the time of the taking such goods or chat- 
tels by virtue of such exécution: provided, the said arrears of rent do not 
amount to more than one year's rent. In case the said arrears shall exceed 
one year's rent, the party at whose suit such exécution is sued out, on paying 
the said landlord or his ballifï one year's rent, may proceed to exécute his judg- 
ment; and the sherifif or other ofHcer is hereby empowered and required to 
levy and pay to the plaintiff as well the money so paid for rent as the exécution 
money." 

The statute says: "Ail such sum or sums of money as are or shall 
be due for rent for the Said premises at the time of taking such goods 
or chattels in exécution." The statute has been repeatedly passed 
upon by the courts of last resort in South Carolina. In Watson v. 
Hudson, 3 Brev. 60, it is held that this remedy of the statute is not 
applied when rent is not due. In Ayres v. Depras, 2 Speer, B70, 
Judge D. L. Wardlaw, speaking for the court, says: "Under the stat- 
ute of Anne, the landlord can claim payment only on the rent due at 
the time the sheriff made the seizure, and goods in the hands of the 
latter are not liable to distress." In this case some time having 
elapsed between the levy and the sale, the court confined the remedy 
of the landlord to the rent due at the date of the levy, and excluded 
him from any remedy for the rent thereafter accruing. This case 
in 2 Speer seems on ail fours with this case. In that case the quar- 
ter's rent was due and payable on Ist of April, and the levy was on 
28th of March. The goods were retained in the hands of the sheriS 
for some time af ter the Ist of April. The court says : "The landlord 
could not, af ter the levy, hâve distrained ; and, as no rent was due at 
the levy, he cannot maintain his claim to be paid the rent which sub- 
85 F.— 58 
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ieqiienjly açcnied ; out of tbe prdceçds of ' sale." In Ee Gonriorj 12; 
Kicli. iLaw, 352, itwas keld tbatithe slierifE could only be luéld liable 
for the.re&t due at the timë ôf the levy! for rent becoming dueafter- 
wards lie is not liable. No f urther citation of authorities is necessary. 
By the tenns of the lease in this case, the rent was due and payable 
on the Ist of December ensuing after the levy. No rent was due and 
payable on the 18th of October, 1897. Mr. Lewis, therefore, as to 
the rentâccruing after the Istof.September, but not yet due, is not 
«ntitled tO! the protection of the statùte. He may be entitled to charge 
for the use of the land for that time, but he is not within the terms or 
the equity of the statute,. and is not entitled to the rétention of the 
proceeds of the sale of the rock for his security. It is urged that this 
rock is the property of Mr. Lewis, and that he is entitled to hold it 
until the royalty is paid. But, after full argument, it hais in this case 
been decidéd that Pinckney was not operating under a license to dig 
the rock of Mr. Lewis; on the contrary, that he held under a démise 
of ail the rock he could dig and mine out of this land in a term of 
years. When so dug and mjned, and separated from tbe freehold, 
it became and was his own absolute prOperty. For this Mr. Lewis 
received the quarterly installments by way of rent or royalty. The 
lien for rent due and unpaid dépends for its existence upon the fact 
that the rock was the property of Pinckney. It is ordered that the 
receiver pay to the petitioner, out of the proceeds of sale of the phos- 
phate rock in his hands, the, sum of $2,125. 
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(Circuit Court of Appeals, Blghth Circuit Marcb 21, 1808.) 

No. 991. 

Damages— LiABiiiiTT of Employer— Négligence. 

Where a workman is employed to assist In pushlng empty coal cars to 
the desired position for loading coaj, and also, after an empty car bas been 
started down the Incline towards the dump, to go ahead to a statlonary 
englue, and start it by the tIme the car cornes under the chute, a direction 
frohi the foreman to "Gro ahead, and start the englue" does not justlfy 
him in passing in front of the car, when he could pass t» the rear onto a 
platform, and ç6 avoid the danger; and In so doing he Is négligent, and 
cannot recdver for an injury received in conséquence thereof. 

In Error to the United States Court of Appeals in the Indian 

îerritory. 

Adiel Sherwood, for plaintiff in error. 
Ira D. C^lesby, for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action for personal inju- 
ries, instituted by défendant in error, hereinafter called the "plain- 
tiff," against the plaintiff in error, hereinafter called the "défend- 
ant," in the United States court for the Central district in the 
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Indian Territory, Plaintiff below recovered judgmeat for tlie suin 
of $5,000, which was affirmed by the court of appeals for the Indian 
Territory. To reverse this judgmeiit the défendant sued eut a 
writ of error from this court. 

The défendant, a mining corporation, owned and operated a mine 
in said territory, known as the "Braidwood," or "Pocahontas," 
mine, in 1895. At said mine the défendant, for the putpose of 
loading coal into railroàd cars, had an overdump and hoisting ap- 
paratu's, with a scrèen, operated by a small enginç, through whlch 
the coal passed intd a chute and into the car under this chute. 
There was a platform extending from beneath this top-work, run- 
ning west, about 60 feet long, and on an élévation towards the east- 
ern end of this platform stood said engine. Beginning a few feet 
west pf the engine, the platform was about 4 feet above the surface 
of the ground, and iricreased in heîght with the élévation of the 
ground until at the western end it was about 5 feçt high. Parallel 
with this platform ran a railroàd track, used for switching railroàd 
cars, to run them under said dump or chute for the purpose of load- 
ing. The inner, or southern, rail of this track was near to the plat- 
form, allowing room for the car to pass without striking the plat- 
form. ï'or the pUrpose of loading the cars with coal, there was 
another track, called the "slack track," north of, and almost paral- 
lel with, the track running along the platform, over which the 
empty cars were pushed by hand frbm the main track of the rail- 
roàd onto a Y, to a point about 100 feet West of the platform, and 
were then pushed in the same manner east, onto the first-namçd 
track. Prom the westernmost end of this side track, towards the 
platform, it was an upgrade, until a point was reached about 40 
feet, perhaps, from the western end of the platform, from which 
point to the dump there was sufiicient descent to enable the cars to 
run down of their own momentum. At the time of the injury in 
question the plaintiff was in the employ of the défendant, whose 
duty it was to assist in pushîng, and putting in the desired position, 
the cars as above described. It was also his duty, after the empty 
car had been started down the incline towards the dump or chute, 
to get upon the platform, and reach the engine, to start it in motion 
by the time the car reached the proper position under the chute. 
This engine was very simple in its method of opération, and was put 
in motion by opening the valve. On the occasion in question the 
plaintiff was assisted by one William Eagly, who was the acting 
f oreman or superintendent of the mine, and one John Wright, an 
employé of the défendant of the same grade as plaintiff. After the 
car had reached the summit on the side track leading to the dump, 
SQ it could run down without the assistance of the plaintiff, Eagly 
said to him^ "Run ahead and start the jigger engine" (by which name 
saM engine was known among the employés); or, as some of the wit- 
nesses put it, "Go ahead, and start the engine." Thereupon the 
plaintiff Went forward between thé two tracks at a pace sufficient 
to get ab>6ut 30 feet in front of the car, and attempted to reach the 
P|atfôrni by Crossing the track in front of the descending car, and, 
•tvlieh he nndei*took to ràfsê'himàélf frOln the ground onto the plat- 
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form, he placed Ms foot on the end of a projecting plank, parti j 
concealed by coal dust, from wbich' his foot slippéd, and before he 
«ould sufficiently recover, in time to entirely reach the top of the 
platform, the descending car came along, and caught one of his 
feet between the platform and an upright standard on the side of 
the car, whereby his foot was considerably injured. 

This case présents a striking illustration of the vice of trying and 
determining a cause on a rigid theory, rather than the facts of the 
particular case. The able coungelwho brought this action compre- 
hended the légal obstacles to a recovery by an employé against the 
master for injury sustaiued in performing work of a hazardous na- 
ture in the Une of his undertaking, where the danger of executing 
a given order was as obvions to the servant as to the overseer. The 
■original pétition alleged as the ground of recovery that while the 
plaintiff was engaged in the Une of duty in pushing the empty car, 
"when said car was moving slowly, lie was ordered, commanded, 
and directed by the défendant to run in front of the said moving car 
and start a screen engine, etc., and in obeying said command he was 
forced and compelled to go in front of said moving car on said 
track, and climb on said platform to start said engine, and while 
he was crossing said track and trying to get on said platform, be- 
ing ignorant of the danger, and relying on the superior knowledge 
of the défendant, and also upon the défendant controlUng said car, 
so as to give plaintiff time to obey the command, and get upon the 
platform ont of the way of said car, plaintiff's foot was caught be- 
tween said moving car and said platform; * * * that at the 
time of the said injury he was not employed to run, and it was not 
his duty to run, said screen engine." Apprehensive, doubtless, that 
it might be held to hâve been inexcusable foolhardiness in the plain- 
tiff to run immediately in front of a known moving car, and under- 
take to get ont of the way by mounting a platform four feet high, 
plaintifl's counsel, before the trial, amended the pétition, inserting 
after the words, "and trying to get on said platform," the follow- 
ing: "Being ignorant of the danger, and relying on the superior 
knowledge of the défendant, and also upon défendant controUing 
said car, so as to give plaintiff time to obey the command, and get 
upon the platform ont of the way of said car," — and by inserting 
after tbe words, "screen engine, and whose orders plaintiff obeyed," 
the following: "And in not controlUng said car, so as to give plain- 
tiff time to obey said order." And it was upon the facts thus predi- 
cated that the court laid the principal stress in its instructions to 
the jury. The actual facts were, as disclosed by the évidence, that 
plaintiff had more practical knowledge of the situation than the 
foreman. For years he had worked about this coaling slation, and 
was familiar with its tracks and said platform. He had for weeks 
prior to the accident been employed in the spécial work of assist- 
ing in transferring cars under the coal chute, and in going to the 
engine on the platform to start it after the car began its descent 
down the grade. He knew as much ^.s anybody the momentum of 
such a car in passing along the platform, and how the car was man- 
aged }n its descent. He was ^ÇamiiîaI; w'ith the élévation of the 
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platform and the manner of reaching it from the ground. He had 
often performed the work of leaving the car as it started down the 
incline, and reaching the engine to put it in motion for the purpose 
aforesaid. He knew the customary method of accomplishing this 
work. The évidence was that the usual course in reaching the 
platform was by either passing to the rear of the moving car, and 
climbing onto the platform, or by getting on the rear end of the 
car, and stepping therefrom to the platform, and then hurrying on 
to the engine. 

What was there in the order given by Eagly on this occasion dif- 
férent from what he had previously given? There is noihing in 
the record from which it can be affirmatively 'inferred that any set 
phrase had been employed previously by the foreman or superin- 
tendent to indicate how the plaintiff should reach the engine after he 
quit pushing the car. Ail that is claimed to hâve been said by Eagly 
was, "Kun ahead and start the jigger engine ;" or, as some of the wit- 
nesses stated it, "Go ahead, and start the engine." As the path he 
should travel, or manner of reaching the engine, was not indicated 
by the order, further than that plaintiiï should go ahead for that pur- 
pose, the clear import was that he should reach his engine, so as to 
put it in motion by the time the car reached its position under the 
coal chute. There was no order or direction to run in front of the 
car. The order could bave been as well executed in the customary 
manner by passing to the rear of the car, and mounting the platform, 
or by getting on the rear end of the car, and stepping from it onto 
the platform. By either of the latter methods he could as easily 
and timely hâve reached the engine by outrunning the car as by 
the course he adopted of outrunning the car so as to pass in front of 
it. The danger of the course he took was just as obvions to him as 
to the foreman. Not only was this true, but he was especially fa- 
mîliar with the difQculties of reaching the engine, and how it was to 
be accomplished in going the way he did. No rule of law is better 
settled than that the master is at liberty to conduct his business in his 
own way, notwithstanding there may be other less hazardous meth- 
ods. And he may be responsible for injuries resulting from exposing 
a novice to hazard in working at a particular place without warning, 
or when such novice, by reason of âge or lack of knowledge, is unduly 
ordered into a position of danger. But, when the servant "knows the 
danger attendant upon such manner of prosecuting the work, he as- 
sumes the risk of the more hazardous method." Reed v. Stock- 
meyer, 20 C. 0. A. 381, 74 Ped. 188; Tuttle v. Eailway Co., 122 U. S. 
189, 7 Sup. et. 1166; Eailway Co. v. Seley, 152 U. S. 145, 14 Sup. Ct. 
530. Where the servant posseeses the actual knowledge of the risk, 
obtained both before and during his engagement of service, he is not 
merely required to exercise greater vigilance to avoid the danger, but 
he assumes the risk. Peirce v. Clavin, 27 C. C. A. 227, 82 Ped. 550. 

The only answer made to this by plaintiff's counsel is that there 
was évidence on which the jury might reasonably hâve inferred that 
the foreman, Eagly, saw the course the plaintiff took to reach the plat- 
form, and, as he did not warn him to stop, the plaintiiï was justified 
in proceeding under the impression that the foreman would take such 
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meàiis àt h& command as would prevent the car from running the 
plaintiff down while attempting to Peach the platform. Tliere are 
seTeral coûcluBive replies to this contention. In the llrst place, the 
plaititiff was familiar with the manner in which the car was managed 
in its descent. He knewthat the custom was for one of the attend- 
ants, when the car started down the incline, to get on the rear end, 
wherë the brake was, for the purpose of setting the brake in time to 
stop the car when it reached the proper position under the chute. 
He knew that, as that was the usual office of the brakeman, the lat- 
ter's attention would be whoUy engaged in ascertaining when to put 
on the brake fo effect the arrest of thé car. He -testifled that just as 
he started <in îiis run hé heârd Eagly give the assistant, Wright, the 
usual direction to get on the car. As he heard no other direction, he 
had no right to expect of this bralieman the performance of any other 
duty, or to keep any other lookotit, than such command indicated, or 
the usual course of action warranted. Second, under such circum- 
stàuces, there was more Teason for the foreman to assume that, as 
plaintiff was well acquainted with the office of the brakeman and the 
situation, he was not proeeeding in reliance upon the f&reman taking 
care of him as if he were a child or an' imbécile. Thé foreman had a 
right to assume that thé pïaintifif, in toluntarily assuming that course 
to reach the engine, knew how to takecare of himself. He had a right 
to assumie that, consciOttS of his danger, and familiar with the sur- 
roundings, he would himself keep a aharp lookout for -the approach 
of the descending car and thereby protect himself. ■■' Third, even if 
plaintiff had warrant for believing that the brakeinan. on the rear 
end of the descending car might be able to protect him against mis- 
hap, this ih no degree lessened the obligation which the law imposed 
upon him to exercise the greatest vigilance when in a position of 
known danger; and, if he neglected' such précaution, his own neglect 
contributed directly to his injury and exonerated thé maater. Bank- 
ing Go. T. Braûtley (Ga.) 20 S. E. 98;. Raih-oad Co.^v. Jones, 95 U. S. 
439; Cowles v. Railway Co. (lowa) 71 N. W. 580. The plaintiff ad- 
mitted in his cross-examination that, in passing in front of the car to 
the platform, he did not even look towards the car to observe its dis- 
tance from Mm. Had he been stricken down on the track under 
such condition, no court would permit him to speak of the culpability 
of the master. EUiott v. Railway Co., 150 U. S. 245-248, 14 Sup. 
et. 85. The brakeman, Wright, testifled that, from his position at 
the brake, he could not see the plaintiff in passing in front of the car, 
and did not observe him until the accident. 

But there is still another view of this case, equally fatal to the 
theory of the duty of the brakeman to hâve kept a sharp lookout for 
plaintiff's protection. It was conceded by his connsel în argument 
ât this bar, and conflrmed by the «vidence, that, when the plaintiff 
stepped in front of the ciar, the cat was 30 feet distant from him. 
The foremari, therefore, had the right to assume, what the event es- 
tablished, that the plaintiff had ample time to effeCt a crossing and 
reach the top of the platform beforethere was any reasonable proba- 
bility of being overtaken by the can ii'And, but for the extraordinary 
accident of the plaintiff stepping on the- prôjecting plank, and slipping 
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tterefrom, when in tlie act of sprifaging onto the^ platform, the in jury 
would not hâve ecaurred. i The otily suggestion made to parry the 
force of this fact is that, il the brakeman had been warned to keep a 
lookout for the plaintiff, he might hâve artested the motion of the 
<jar JQ time to.haveprevented theeollision.^ The physical facts, how- 
ever, absolutely prècludé any sijëh inference; The plaintiiï's! owïï 
évidence shows that, notwithstanding he made his second attempt 
with such quickness of energy as the recognized péril of his situation 
inspired, yet the car was on him before his feet had entirely cleared 
the edge of the platform.- HoWj then, was it possible for the brake- 
man, between the fall and recovery of the plaintiff, by any exertion at 
his command, to hâve turhed and set the brake, so as to hâve stopped 
the car on a desCendinè grade iiistàntaneouèly? A jury has no prov- 
ince to go entirely out of the rçalm of reason in search of a verdict. 
Such an extraordinary occurrence, resulting from such an unantici- 
pated incident, must be put in the chapter of accidents. Had plain- 
tiff âttempted to reach the platform by means of flrst going onto the 
rear end of the car, hia foot, perchance, might bave slipped from the 
sideboard of the car and been mashed in the same manner. Could it, 
under such circumstance, be held that the défendant would be liàble 
for the injury?' Carried to its logical séquence, such a doctrine would 
make the master the absolute insurer of the servant against ail the 
casualties incident to, and inséparable from, the character of the wOrk, 
which the servant with full knowledge of the situation had voluntarily 
engagea to perform. 

The trial court seems to hâve had some proper conception of the 
law applicable to this case, for in one of its instructions it told the 
jury that if the plaintiff, in attempting to go ahead on the track, failed, 
in orossing the track, to exercise that car,e which a reasonably prudent 
man would hâve doue, "by looking out for the approaching car, or 
by doing any other act which a reasonably Drudent man would hâve 
done under the circumstances, then you should find for the défend- 
ant." But he extracted the virtue of this déclaration of law by im- 
mediately following it up by saying to the jury that it was for them 
to detérUiine "whether his crossing the track under those circumstan- 
ces, wîthout looking or,w|thout other act, was a faiïure to exercise the 
care which a reasonably prudent naan would hâve exercised under 
such circumstances. If you flnd that he did ail that a reasonably 
prudent inan would haye done uni^er those circumstances, then he 
would not be precluded from reçovëry?' Thus the favorable bequest 
of the testament was taken away by the oodicil. It afforded the jury 
the opportunity for which the verdict warrants us in saying it was 
anxioUsly looking. 

The concise statement of therulé, of practice, made by Mr. Justice 
Brewer, in Elliott v. Railway Co., supra, is a ût conclusion to this 
opinion : 

"It is true that questions of négligence and eontribtitory négligence are, ofdi- 
narlly, questions of fact, to be paSsed upoa t>y'a Jury; yet, when the Unflis- 
puted évidence is so conctasive that the court would be colnpelled to set aside a 
verdict retumêd in opposition to it, it may withâraw the ease from the considér- 
ation of the jury, and direct a verdict" --^- ' 
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Therefore, the instruction asked by défendant at the conclusion of 
the évidence, directing the jury to return a verdict for the défendant, 
should hâve been given. The Judgment of the court of appeals, as 
aiso that of the United States court for the Central district in the 
tadian Territory, is reversed, and the case is remanded, with direction 
for f urther proceedings in conformity with this opinion. 



ROGERS T. MOOBB. 

MOORB T. ROGEES. 

(Circuit Court of Appeals, Flfth Circuit March 29, 1^.) 

No. G08. 

1. MpBTOAGEs— Distribution of Procebds. 

When several notes glven by tlie same debtor, growlng out of the same 
transaction, and ail due and payable, are securèd equally by a mortgage, and 
therels a Judidal foreclosure on aU tbe notes, the proceeds of the sale should 
becredlted pro rata on the notes. 

8. Same— LiABiLiTY of Sdrett. 

Though the purpose of the mortgagor and mortgagee, in gettlng the in- 
dorsémeht of two of a séries of notes secured by a mortgage, ïs to grant ad- 
dltional securlty outslde of the mortgage, the Indorser not being a party to 
such understanding, hls obligation cannot bé extended by paroi évidence, 
but is measured by the notes he indorsed, and he is liable only for the bal- 
ance due on such notes after they hâve been credlted with pro rata share of 
proceeds. 

In Error and Ooss Errer to the Circuit Court of the United States 
for the Eastern District of Louisiana. , 

In December, 1888, by notarial act, John S. Whlte, of New Iberla, La., pur- 
chased from Sherman Rogers a certain, plantfltion in the parish of Iberia, thls 
State, for the price of $35,000, paying $10,000 cash, and for the balance glving 
flve promissory notes, eacli for the sum of $5,000, secured by vendor's lien and 
mortgage, payable, respectively, on the Ist day of January, 1890, 1891, 1892, 1893, 
and 1894. At the time of the sale Rogers exacted additional security for the 
payment of the two first notes, and same was glven by John T. Moore, who 
indorsed the two notes, of $5,000 each, maturlng January 1, 1890, and January 1, 
1891. The first note was paid. The second f ornis the basis of this suit, wherein 
the plafptiff claims the face of the note, $5,000, with interest from December 12, 
1888. The défendant answered, admitting placing his signature on the note, 
but that he did so, not as Indorser, but as surety; and denying Uability on the 
grounds that the term of payment of the note sued on had been extended by 
the plaintifC at the request of the maker, without defendant's linowledge or con- 
sent; that the note sued on was secured by mortgage on certain property of 
John S. Whité,: the malier of the note, and at the time the sald note became 
due the property was of ample value to pay the same if the mortgage had been 
enf orced, and that défendant could bave protected himself against loss in the 
event that payment had been exacted from hljm at that time; that, owing to 
dépréciation in sugar lands and plantation property in this state, défendant, if 
held liable to plaintifC, would be without reeourse or recoupment against White, 
and would suffer loss and injury eutirely due to the failure of plaintifC to enforce 
his rights in due time, and the extension granted by him to said White without 
defendant's c(?nsent. Thereafter, on May 11, 1895, the plaintlff flled a bill In 
the circuit court setting forth his ownership of the four notes given in part pay- 
ment of ttie purchase price and remaining unpaid, secured by vendor's lien and 
mortgage, and prayed for an order of selzure and sale. Included in the Coui 
notes was the one on which this suit had been brought. Executory process is- 
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sued, and, acting under the wrlt of seizure and sale, the marshal, on the 6th day 
of July, 1895, sold the plantation for the priée of $23,355, against wMch were 
charges to the amount of $2,358.13. The balance of $20,996.87 was turned OTer 
to plaintiff's solicitor, leaving a balance due on the wrlt of $1,910.62, for which 
amount plaintifC is now seeldng to hold défendant in thls case. On Novem- 
ber 27, 1895, after the sale of the mortgaged property, the défendant herein 
flled a supplemental answer,, settlng up the foUowing as additional défenses: 
"Xhat the note sued on herein, which was signed by défendant as surety, was 
one of flve promissory notes dated December 12, 1888, payable, respectively, on 
the Ist of January, 1890, 1881, 1892, 1893, and 1894, each for the sum of flve 
thousand doUars, secured by mçrtgage and vejidor's lien on the property of 
John T. White, the maker thereof, by act before P. L. Eenoudet, notary public 
of the parish of Iberia, state of Loulsiana, of date Dec-ember 12, 1888, as will 
fuUy appear from a certifled, copy of said act of mortgage, which is hereto an- 
nexed and made part hereof . That since the flling of the original answer herein, 
the plaintiff, Sherman Eogers, brought suit on four of the aforesaid notes. 
Incluâlng the one herein sued on, and foreelosed the mortgage on the said prop- 
erty of John T. Whlte, the maker thereof, numbered and entitled '12,405, 
United States Circuit Court, Eastern District of Loulsiana. Sherman Rogers vs. 
John T. White,'— on the equity side of this honorable court. That pursuant 
to the writ of executory process issued, said property was sold by the marshal 
of this honorable court for the sum of twenty-three tiiousand three hundred and 
thlrty-five dollars, the net proceeds of which, after deduoting costs of said seizure 
and sale, and of payment of taxes, amoimted to $20,926.87, and were paid to 
plaintiff, or his soliciter, In satisfaction of bis claim, ail of which will be seen 
more fnlly from the record in the aforesaid suit and the marshal's return 
thereto annexed, which are made part hereof for référence. Défendant further 
avers that, according to law, the proceeds of sale received by plaintiff should be 
first imputed to the payment of the note on which défendant was surety, be- 
cause it was an older debt than the subséquent notes, and also one which the 
maker thereof had the most interest in discharging, as beiug the most onerous; 
and that such imputation, as required by law, bas, therefore, extinguished any 
and ail liability on the part of défendant, if any subsisted after the extension 
granted by plaintiff to the maker of the note as set forth for cause of discharge 
in the original answer." The trial resulted in a verdict for the plaintiff against 
the défendant for the sum of $477.45, and judgment was rendered accordingly. 

The bill of exceptions reserved by the plaintiff shows as foUows: "Counsel for 
the plaintiff then and there requested the court to instruct the jury to find a 
verdict for the plaintiff in the sum of nineteen hundred and ten dollars and 
slxty-two cents, with 6 per cent, interest thereon from July 6, 1895, with 5 per 
cent, attorney's fées upon the principal sum of flve thousand dollars, with inter- 
est, sued for in this suit; which instruction the court refused to give, to which 
ruling plaintiff, by his counsel, then and there excepted, and was allowed a 
delay within which to prépare a formai bill of exceptions; after which the court 
then and there instructed the jury to find a verdict for the plaintiff for the sum 
of four hundred and seventy-iive dollars and flfteen cents, with 6 per cent, inter- 
est thereon from July 0, 1895. That, in the alternative of the refusai by the 
court to instruct the .lury to flnd a verdict for the plaintiff as above requested, 
and not otherwise, plaintiff's counsel requested the court to give the jury the 
following instructions: *If you find from the évidence that the défendant Moore 
bound himself as surety for the payment of the note sued upon in this case, and 
that the said note, with others, was secured by the same mortgage on the Bay- 
side plantation, and that such other notes matured after the one sued upon hère, 
and that Rogers did not foreclose his mortgage securing any of the notes until 
after the maturity of ail of them, you are instructed that the failure of the 
plaintiff to foreclose his mortgage at the maturity of the note sued upon hère, 
or before May 10, 1895, did not release défendant from the obligation which 
resulted from his placing his name upon the note sued upon in this case. The 
plaintiff had the right to forbear from proceeding against White on the mort- 
gage, at least as long as the note sued upon hère was not prescribed; and such 
forljearance would not release or affiect the liability of Moore.' 'If you flnd 
from the évidence that the défendant Moore bound himself as surety to pay 
the note sued upon, that the said note was one of four representin? the unpald 



•922 85 feEDgftAÏ. REPORTER. 

portion of the ^rlce of the salé' oï tlie BàySi^e plantation, and thât tfeë purpose 
' of 'Mdore's btoding hlmsèlf as surety'^às' to furnish to tlie plalntlff a securlty 

■ Stdditlonal' to that affotdèd'by the înortgage sécuring ail four botes, you' are 
1 instructèd. that, If you find thè said plantation was Sold in foreclosùre of said 

.mortgàge; and that the net proeeeds of the sale were not suffieieiit to ï)ay the 

■ wbole iftmount, In principal atid Interest;' of said note, you are instructed that 
: any deflci'eiiey of said proceeds to pay thfe 'entire debt, with inter'est, represented 

by ail of said notes, la t6 be imputëd tothe tiote sued upon In this case, and that 
upon the aame the said M(k»rels reepoMble for sùeh différence as you may 
flnd betnîeeen Uie entire debt represented; in principal and interest, by ail of said 
not€s, and! the net proceeds reallzed by thé marshal at said sale; also for eight 
per cent, per animm interest Upon the same f roin the 6th day of July, 1895, and 
i flve per cent, attorney's fées upon the same.' Ail of which Was refused by the 
court; to which ruling the plâintifl" then and there, by his ooufisel, excepted." 

The blll of exceptions reserved by the défendant shows as fôllows: "Defend- 
ant's coiinsd requested the court to Instrucrt the Jury to flnd a verdict for défend- 
ant dismissing plalntlff's clalm with cost, which Instruction the court refused 
to give; to which ruling défendant, by his counsel, then and there excepted, and 
was allo-wed a delày withlri' which to prépare a formai blll of exceptions. That, 
In the alternative of the refusai by the court that the jury be instructed to finJ 
a verdict for the défendant as requested, and not otherwise, defendant's counsel 
requested the court to give the jury thé foUowing instructions: '(1) If the jury 
flnd that the time for the paymenf of the note was extended wlthéut the consent 
of the surety, for a considération, then they should flnd for' défendant. (2) If 
the jury flnd that interest on interest Was accepted by plalntlff f rom Wbite 
on extension of payment of the note, theu such acceptance of interest was suf- 
'flcient considération for the extension, afld they must flnd for défendant. (3) 
The jury Is" instructed that, while mère inaction does not release the surety, he 
wiU be released by an aet of the creditors which Impairs his rights. (4) The jury 
is instructed that consent need not Ise expressed; it may be linpUed from the 
acts of the creditors. (5) The Jury is instructed that, where there are several 
debts, payment is Imputed to the oldest due; that Is, thé one maturing flrst. 
And if the jury flnd that the note sued on was one of a number bearing on the 
property In question, and the name of the défendant was placed on this note 
as additional surety, then the proCeeds of this property should be flrst imputed 
to the payment of the note as belng the most onérous,— the one for which double 
securlty was glveri,— and they must, therefore', 'flnd that defendant's liability is 
eîttingulshed.' AU of whlch was refused by the court, and to which rUling the 
défendant then and there, by his counsel, excepted:" 

The verdict of the jury, which was for less than the plaintiff claimed, and for 
more than the défendant conceded, and was probably directed by the trial judge, 
appears to hâve satisfied nelthei* party, for both sue out a wrlt of error, and 
ask a review by this court on the questions saved in their respective bills of 
exception. ' 

Branch K. Miller, for plaictiff in error 
W. C. Dnfour, for défendant in error. 

BeforePAEDEE and McCOEMICK, tSréiiit Judgesj and SWAYNE, 
District Judgè. 

After stating the facts as above, PAEDEE, Circuit Jndge, delivered 
the opinion of tlie court. 

The request'made by the défendant, below for instructions to the 
jury to flnd a verdict for the défendant, dismissing plaintiff's claim 
with costs, ând, in the alternative, that several propositions mentioned 
in the billwitb. référence to the discharge of the surety by reason of 
the extensioii of time to pay granted by the creditor to the principal 
debtor^ or by reason of the delay and inaction of the creditor, be given 
to the jury, were none of them warranted by the évidence in the case. 
The record does not show suflficient évidence to warrant a flnding that 
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by reason of any extension of time granted to the principal debtor to 
pay, or that by any delay Or inaction of the cfeditor, the surety had 
been discharged; and the instructions asked in that direction could 
hâve had no other effect, if given, than to mislead the jury from the real 
issues in the case. Where the law imputes payment on a debt, any 
surety, or any other persan whose rights are affected by the imputa- 
tion actually made, has an interest to question the same, and the right 
18 permitted in Louisiana. Eev. Civ. Code, art. 3060; Keusch v. 
Keenan, 42 La. Ann. 419, 7 South. 589. Where s'everal notes given by 
the same debtor, growing out of the same transaction, and ail due 
and payable, are secured equally by a mortgage, and there is a judicial 
foreclosure of the mortgage on ail the notes, the proceeds of the sale 
of the mortgaged property, if not sufificient to pay ail the notes, should 
be credited pro rata on the several obligations secured. This is the 
case where the same créditer holds ail the obligations (Eyle v. Roman 
Catholic Church, 36 La. 310), and particular'ly where third persons, 
such as sureties on some of the notes, are interested in the distribution 
of the proceeds of the mortgaged property. The proceeds of the sale 
of Bayside plantation, havlng been insuflficient to pay the four notes 
remaining unpaid, and which were equally secured by the mortgage 
from White to Rogers, should hâve been applied pro rata, and not to 
the extinguishment of the one first due, to the préjudice of the others 
falling dueat later periods; nor could such imputation be made to any 
particular note of the séries on which there was a personalindorser,be- 
cause, by the contract and in equity, each note was eutitled to partici- 
pate in the security, and there was no occasion to look beyond for the 
proper imputation of the proceeds. The contract in suit in the court 
below being written, the obligation of the surety cannot be extended 
by paroi évidence, therefore, although the facts may be that the object 
and purpose of Rogers in requiring additional security, and the object 
and purpose of White, the défendant, in getting the indorsements on 
two of the notes, was to grant additional security outside of the mort- 
gage, and that the purpose of neithér was to divide securities with any 
surety who might indorse the first two mortgage notes; yet as John T. 
Moore is not shown to hâve been a party to any such understanding, 
iis liability can only be measured by the notes that he indorsed, and 
thèse notes weré mortgage notes of a séries ail equally secured by 
the same mortgage. The argument of counsel for plaintiff in error, 
Rogers, on this point, is ingénions, and appeals strongly in behalf of 
the equities involved; but we must hold in this action at law that only 
as John T. Moore bound himself shall he be bound. The verdict and 
jiidgment of the court below seem to be in accordance with the views 
herein expressed, and the judgment is therefore aflSrmed. 
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JEFFERSON v. BUEHANS. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 4, 1898.) 

No. 1,005. 

1. Admissibilitt of Evidence— Papers Uskd in Reaching Sbttlbment. 

Papers, used tiy the parties in an accountlng and settlement between them 
are admissible In an action at law to recover the amount due. 

2. PijEading — Ambndmbnt — Discrétion of Court. 

It le in the discrétion of the court to refuse to permit an amendment durlng 
the course of the trial whlch would interpose an entlrely new défense, not 
Buggested by the original answer, though It njust hâve been well known to 
défendant when the original answer was flled. 
8. Evidence— Satisfaction rtECE— Power to Exécute, 

A satisfaction pièce of certain mortgages, executed by a bank, -wlU not 
be excluded, for want of suffleient évidence that the bank vras authorized 
to exécute it, when it appears tliat the notes and mortgages were in Its 
possession, that it had suffleient title to authorize it to make valld releases, 
and that the satisfaction pièce bas never been challenged by any one clalm- 
Ing'superior title to the mortgages. 
4. Appbai. And Error — Revibw— Bili, of Exceptions. 

Alleged error In the overrullng of a motion made by défendant, at the con- 
clusion of plaintlff's évidence, to dismiss because a prima facie case had not 
been made ont, Is not revlewable when It Is apparent that the biU cf excep- 
tions does not contain ail the testimony. 
6. Same— tVAivER OF Objections. 

The introduction of évidence by défendant after the overrullng of his mo- 
tion to dismlss at the conclusion of plaintiffl's évidence is a walver of his 
exception tbereto. 

In Error to.the Circuit Court of tlie United States for the District of 
Minnesota. 

This is a companion case to the cne between the same parties which bas just 
been decided. 85 Fed. 949. It relates to another real-estate transaction in 
which the parties were concerned. Ira W. Burhans, the défendant in error hère, 
brought an action against Kufus C. JefCerson, the plaintifC in error, who was 
the défendant below. The défendant in eri'or will be hereafter designated as 
the plaintifC, and the plaintlflC in error as the défendant; such being the rela- 
tion which they occupîed at nîsl prius. The plaintiffl's cause of action, as stated 
In his complaint, is as follows: On June 2, 1890; he and the défendant entered 
Into an agreeipent for the purchase of certain real property situated at Superior, 
Douglas courity, Wis. For the purchase of this property the défendant agreed 
to advance $50,000. The title to the property, however, was to be vested in 
the plaintifif ; and' he engaged to plat and sell tlie property as soon as possible, 
and, as fast as sales thereof were made, to assign and turn over to the défend- 
ant ail mortgages and notes that were received in payment for property sold, 
until the défendant was reimbursed the amouijt of money which be had ex- 
pended in making the purchase, together with 8_per cent, interest thereon. After 
he had been thus reimbursed, the balance that might be received from sales of 
the property, consisting of money, notes, or mortgages, was to be equally dlvided 
between the plalntifE aod the défendant. It was further agreed that, after the 
title to the property had been vested in the plaintifC, he should exécute a quit- 
claim deed therefor in favor of the défendant, and deliver it to him, but the same 
was not to be recorded by the défendant unless he found it necessary to do so 
for his own protection. The défendant did not in fact furnlsh the sum of 
$50,000 to purchase the tract of land in question, as he had agreed to do, bu* 
ODiy advanced the sum of $17,000. The balance of the purchase price, to wlt, 
$,S3,000, was raised by the plaintifC by executing his notes for that amount 
which were secured by mortgages on the land. He also advanced $2,875 in 
money to cover certain expenses incurred In the transaction. Afterwards, oa 
or about August 1, 1890, the plaintifC and the défendant had a settlement with 
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référence to sales of sald property that had been made up to that date, at which 
settlernent the défendant received from the plaintiffi tlie sum of §17,000, wltb 
luterest thereon, which he had advanced to consummate the purehase; and on 
or about August 1, 1891, they had a further final accounting and settlement 
with référence to the same transaction. At the latter' settlement In August, 
1891, $11,000 in cash and niortgages, whieh had been recelred from sales of the 
property, were equally divided between the plaintiff and the défendant. The 
resldue of the land whlch remained unsold was also divided between the respective 
parties. At the time of the division of the unsold property, which had then 
bèén platted and subdivided Into lots, the several lots assigned to the respective 
parties were subject to incumbrances for varions sums, which had been executed 
by the plaintiff to ralse the sum of $83,000, which the plaintiff had been com- 
peUed to raise in making the original purehase, because the défendant had failed 
to advance the full amount of the purehase money as he had agreed to do. In 
View of thls fact, the défendant, at the time of the division of the property last 
aforesald, undertook and agreed to pay and cancel ail notes which had been 
executed by the plaintiff for the purpose last aforesald, that were secured by 
mortgage upon lots that were set apart and conveyed to the défendant. The 
défendant also agreed to carry the mortgages existing upon that part of the 
property which was assigned and set apart to the plaintiff, which the plaintiff 
had executed for the purpose of raising the aforesald sum of $33,000, untU the 
plaintiff should be able to sell and dispose of the property, and liiereby cancel 
the incumbrances existing on his own property. The défendant, however, failed 
to pay the mortgages existing on that part of the property which had been set 
apart tO himself ; and In consequtnce of such failure the plaintiff was compelled 
to pay the same, and expended for that purpose the sum of $8,032.07. The prés- 
ent action was brought to recover the latter sum, which was expended by the 
plaintiff In paying his own notes that were secured by mortgages on the lots set 
apart to the défendant, as well as to recover a balance of certain expenses which 
he had Incurred. The défendant, while àdmitting, in substance, the purehase of 
the property in question for the sum of $50,000, for the Joint account of himself 
and the plaintiff, and his agreement to advance the purehase money, and while 
admltting the . division of the unsold part thereof between himself and the de- 
fendant on or about August 1, 1891, denied that he had ùndertaken to discharge 
the mortgages executed by the plaintiff, which existed on tho^e lots that had 
been set at)art'and conveyed to himself. He averred that James Kasson was 
jolntly Interested with himself and the plaintiff In the purehase of the property 
in question, and that said Kasson was a necessary party to the suit. He also 
averred that the plaintiff and himself had been concemed in the purehase of 
riumeroùs other tracts or parcels of land situated in or about Superior, on joint 
account, an of which transiactions were particularly described in his answer; and 
he prayed that an account might be taken and stated, which included ail of their 
dealings, and that the partnership existing between them might be dissolved, 
and its affairs liquidated. To the answer, containing the aforesaid déniai, and 
setting up substantiaUy the aforesald défenses, the plaintiff replied, in substance, 
that James Kasson was in no wise interested or concemed in the transaction 
described In the complalnt, and that ail the transactions and agreements with 
référence to other purchases of real property which were set forth in the defend- 
ant's answer were "wholly foreign to, and disconnected from, the agreement 
and cause of action set forth and pleaded In his [the plaintiff's] complalnt." The 
plaintiff also denied that any partnership, gênerai or spécial, had ever existed 
at any time between the plaintiff and the défendant, or between the plaintiff 
and the défendant and the said James Kasson, in connection with any of the 
transactions referred to in the complaint or in the defendant's answer. There 
was a trial to a jury, resultlng in a verdict and judgment in favor of the plaintiff 
for the sum of $9,381.43. To obtain a reversai of such judgment, the défendant 
sued out the présent writ of error. 

W, P. Warner (Owen Morris, Harris Richardson, and C. Gr. Law- 
rence, on brief), for plaintiff in error. 

John B. SaniDorn and George P. Knowles (E. P. Sanbom, on brief), 
for défendant iû error. 
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Before SAHBOEN and THAYER, qircuit Judges, and PHILIPS, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
tlie opinion of the court. 

Conflning ourselves to the alleged errors which liave been argued in 
the brief of counsel for the défendant below, thé flrst error assigned ia 
that the trial court shouldriiaYe sùstâined a motion to strike out cer- 
tain testimony wliich was ofîered by the plaintifE relative to an item 
of indebtedness, amounting to f391.53, which the plaintifif teatiiied 
was due to him from the défendant. The motion tô suppress this 
testimony was bâsed solely on the ground that the item of indebted- 
ness in question was not sued for in the complaint. The trial court 
ruled to the contrary; holding, in substance, that the averments of the 
complaint were sufflcient to warrant a recovery of the sum claimed. 
TJpon a fair coinStruction of the complaint, it appears, we thiak, that 
the plaintiff alleged that the défendant was indebted to him, not only 
for the sum of |8,032.07, being the sum which the plaintiff had ex- 
pended in paying off mortgages on lots that had been conveyed to the 
défendant, bût that he was also indebte^ to him to a certain amount 
for money àctually advanced by the plaintiff, either for expenses in- 
curred in negotiating the purchase of the land in controversy, or in 
making saleè thereof. The plaintiff demanded a judgment for the 
spm of |920, in addition to the sum of 18,032.07 expended in lifting 
the mortgages, which former sum, as we understand, was a balance 
which he claimed tobe due to him for moneys àctually paid out in con- 
ducting the joint transaction. The proof offered tended to show that, 
at a settlement :which was had between the parties in the year 1891, 
it was mntualiy agreed that tbe sum of |391,53 was due to the plaintiff 
on the account above stated, ànd we perceive no reason why such proof 
should hâve beeh excluded. The allégations of the complaint, in our 
judgment, were sufQcient tO warrant its admission. What we'have 
said on the last point will also serve to dispose of an objection that 
was made to the admission of three éxhibits. Thèse exhibits, it 
seems, were papers which were used by the parties at the accounting 
when the item of indebtedness last mentioned was ascertained to be 
due to the plaintiff. After being duly, identified as papers which 
flgured at that settlement, they were offered by the plaintiff, and were 
received in évidence, as forming a part oî that transaction. In this 
there was no error of which the défendant is ju.stly entitled to com- 
plain. 

It is further urged that thé trial court abuséd ifs discretionary pow- 
ers in refusing to permit the défendant to âmend;his answer during 
the progress of the trial, and after the case had been on trial for some 
time. We think that the reason assigned by the trial court for refus- 
ing such leave, which is disclosed by the billof exceptions, is fully 
adéquate to justify its actiQn,-7-at ail events, that we would not be 
justified in holding that it abused its discrétion. The reason, so as- 
signed was, in substance, that the proposed ameijdment ought not 
to be allowed, because by peimitting it an entirelynew; défense would 



JEFFERSON' V. BUEHANâ. 927 

be intei^osed, whiéh was not Stiggested by tliè original answer, al- 
though tiie new défense tnust hâve been as well known to the défend- 
ant when the original answer waSfiîed as it waswhen leave to ameùd 
the same was asked. That such would hâve been the effect of allow- 
ing the proposed amendaient admits of no controversy, and where 
leav€ to amend an answer is sought under such circunastances, and 
denied, this court will not undertake to overrule the action of the trial 
judge. : 

Anotiier exception was taken to the introduction of a paper purport- 
ing to be a satisfaction pièce of certain mortgages, which was executed, 
■as it seems, by the Bank of West Superior. This was. objected to 
because there was no évidence, as it is claimed, that the bank by whom 
the satisfaction pièce w£^s; ôxecuted was the owner of the mortgages. 
It appears, we thinky with sufiïcient certaiuty^ that the notes and mort- 
gages' were in the possession of the bank when the release thereof was 
executed, and that the bank had a sufficient title to the notes and mort- 
gages at the time to enablë it to exécute valid releases. It does not 
appear that thqvalidity of the release has ever been challenged by any 
one claiming a superior title to the mortgages. This exception is 
whoUy wlthout merit. 

The néxt thrée exceptions to whîçh our attention is directed by the 
brief of counsel do not seem to be of sufflcient importance to merit 
spécial notice, apd we pass them by with the remark that in no event 
could the matters referred to in those exceptions be regarded as of 
sufficient moment to justify a reversai ôf the judgment. 

The last exception which we shall notice relates to an alleged error 
in overruling a motion, which was made by the défendant, at the con- 
clusion of the plaintiffl's évidence, to dismiss the action because the 
plaintift"had not made ont a prima facie case." An insuperable ob- 
jection to auy notice being taken of this aesignment is — First, that 
the billof exceptions does not stâte that it contains ail of the plain- 
tifE's évidence, while it is apiparent, we think, that the bill does not 
contain ail of such testimony; and, second, that the défendant did 
not stand upon such motion aifter it was overruled, but introduced his 
own évidence at considérable length, and at the conclusion of the case 
did not renéw his former motion. It is tod well settled to admit of 
serions controversy that under thèse circumstanees the action of the 
trial court upon the motion to dismiss the case is not open for review 
by an appellate court. Village of Alexandria v. Stabler, 4 U. S. App. 
324, 1 ce; A. 616, and 50 Fed. 689; TaylorCraig Corp. v. Hage. 32 
U. S. App. 548, 16 C. C. A. 339, and 69 Fed. 581; Insurance Co. v. 
Crandal, 120 U. S. 527, 7 Sup. Ct. 685; Eailroad Co. v. Mares, 123 U. S. 
710, 8 Sup. Ct. 321; Insurance Co. v. Smith, 124 U. S. 405, 424, 8 Sup. 
Ct. 534; Insurance Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671; Casual- 
ty Co. V. Schwerin, 26 C. C. A. 45, 80 Fed. 638. In this case, as in the 
one between the same parties which was heretofore decided, the bill 
of exceptions does not contain the charge of the trial judge, and in 
other respects it would seem to hâve been very much abbreviated. It 
must be presumed, therefore, that the issues which are presented by 
the pleadings were submitted to the jury under instructions that af- 
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forded no cause for compMnt. Sucli being the case, we are satis- 
ûed tiat np other errors wére committed which would justify a retrial, 
and the judgment below is accordingly afiarmed. 



UNITED STATES ex rel. CÔQUABD v. INDIAN GRAVE BEAINAGE DTST. 
. et al. 

(Circuit Court of Appeals, Seventh Circuit. March 23, 1898.) 

No. 444. 

1. Fedebal CotTETB— Followinq State Statuteb— Tbials at Law without 

JUHT. 

The Illinois statute, provldlng that, in an action at law trled wltliout a 
Jury, propositions of law may be subniittéd to the court, and a ruling re- 
quired, in order tô lay a foundatlon for a writ of error, is not made applicable 
to trials In the fédéral courts by Eev. St. § 914, since the practice in such 
cases is prescribed by sections 649, 700. 

2. Appkal and Ekbor— Assignmbkts of Ehi^oEj 

TJnder rule 11 of the circuit court of aippéals, asslgnmenta of error upon 
admission and rejection of evldende nflust siet' forth thë full ^libstance of the 
évidence admitted aud of docuîtientary évidence rejected. ' Where a witness 
is not permitted to answer a question, the fuU substance of thé expected an- 
swer should be setout This may be done Iwfore the conclusion of the 
trial, if not required at the tlme. the question was overmled. 
8. Same. 

Every separate exception Intended to be urged as error ahoUld be made the 
subject of a distinct spécification In the assigmnent of errors, and no spécifica- 
tion should embrace more than one exception. 

4. Mandamus— Payment op Monby bt Public Officee. 

To entitle a judgment créditer to mandamus against the treasurer of a 
drainage district for the pajonent to him of a sum of money, there must be 
in the hands of the treasurer an amount legaUy due, and there must hâve 
been a spécifie demand therefôr by the ereditor, and a refusai to pay it 

6, Bamb— Equitable Right. ■ 

A holder of a Judgment recovered.on bon^s and coupons against a drainage 
district of Illinois claimed that money in Ihe hands of the district treasurer 
was applicable to his Judgment, becanse, in previous yeara, thé treasurer had 
received coupons from other laondholders in payment of assessments, where- 
by plaintiff alleged that he became entitled to the whole of the assessments 
of subséquent years untll he had received payment proportional to those of 
the other bondholders. Bèld, that this claiiii was founded on an équitable, 
rather than a légal, riglit, and therefore could not be enforced by mandamus. 

In Error to tlie Circuit Court of the United States for the Southern 
District of Hlinois. 

Tins proceeding was commenced by pétition for a writ of mandamus, 
filed on April 16, 1896, after the décision of this court in the case of 
Coquard v. Drainage Dist, 34 U. S. App, 169, 16 C. C. A. 530, and 69 
Fed. 867. The facts there stated are substantially the same as those 
disclosed in this record. 

The original pétition in this case alleged the recovery by the relator, on Aprll 24, 
1892, of a judgment against the Indian Grave Drainage District for the sum of 
$10,709.73, based upon bonds and coupons from bonds issued by the commis- 
sioners of the district, the failure and neglect of the district to provide from 
tlme to tlme by taxation for the payment of interest as it became due on the 
bonds, the possession by the treasurer of the district of a sum of money exceed- 
ing §1,500, which had been m rhis hands for the past t\yo years, and which ought 
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by right to be turned over and applled to the payment of the relator's Judg- 
ment. The prayer of the pétition was that process be Issued to the Indian 
Grave Drainage District, to Gerhard G. Arends, treasurer, and to L. H. A. Nick- 
erson, H. H. Cober, and Henry Misser, commlssioners thereof, returnable, etc.; 
that they be required to answer, and that upon final hearlng a writ of per- 
emptory mandamus be ordered, requiring the district, through its corporate 
authoritles, to pay the said judgment with interest and costs, and, in case of 
insnfliciency of funds in the treasury for the purpose, to cause a spécial tax 
to be levied, etc. ; and that other proper relief be avvarded. 

A demnrrer to this pétition haviug been sustained, an amendment was added, 
■(vhich, after a gênerai averment of the corporate character of the principal 
respondént, allèges, in substance, that there Is now in the treasury of the dis- 
trict $2,770 coUected from the first and second assessments, of which $1,683 
had been coUected from the second assessment, and remained subject to the 
relator's rights in this proceeding; that the entire bonded indebtedness of the 
district, except that belongjng to the relator, was represented by George Ed- 
munds, as trustée, who had intervened in the cause; that the holders of such 
Indebtedness, except the relator, had joined in a settlement and compromise, and 
had aceepted new and other bonds in lieu of the first bonds issued to them,— 
the new bonds being "subservient to the judgment and bond holdings of relator"; 
and that, nbtwithstanding the written demand therefor made, as alleged in tJie 
original pétition, the treasurer and commlssioners had refused to pay the judg- 
ment of the relator, and no part of the same had been paid. 

A second demurrer having been sustained, a second amendment was added, 
wMch is long and so Involved in expression as to be diffieult of compréhension; 
but, after first stating that the relator elaims a share of ail the moneys now in 
the treasury of the district, proportionate to the amount of his share of the 
bonded indebtedness, it allèges that since July 1, 1886, continually from year 
to year, the commlssioners and treasurer of the district had coUected a large 
portion of the assessments, the amounts coUected being unknown to the relator, 
but believed to be many thousand dollars, and to exeeed the sum due him, but, 
disregarding thelr duty to pay his demand, and contriving to hinder and def raud 
him of his proper share of the amounts coUected, "did pay unto the bond hold- 
ings of other bondholders a large proportion of the recelpts coUected by said dis- 
trict in coupons due by said district on the l)onded indebtedness, in this wise, 
to wlt." Hère foUow three successive statements, the first two of which seem 
to be summarized in the third, which is "that the^ said district, through its 
officers, did aecept interest coupons of ail the outstanding indebtedness against 
said district (with the exception of your relator's coupons and holdings) in pay- 
ment of taxes due from the land subject to taxation within said district, by 
reason of the bonded Indebtedness creàted by said district, and whereby the said 
district, through its oflicers, agents, and servants, aceepted such coupons from 
the bondholdlng and compromised indebtedness due from said district, in exclu- 
sion to the rights of your relator, and whereby the said other bondholders paid 
themselves an amount of money largely in excess of the amounts of their dis- 
tributive share, and by means whereof the relator now complains that the com- 
mlssioners and treasurer of said district hâve deprived said relator from par- 
ticipating. or recovering the amount now in the treasury of his demand as here- 
inbefore set forth, when such taxes should hâve been paid in money of the 
United States." It is further averred "that by reason of the promises aU of 
the moneys now in the hands of the treasurer of said district belong to, and 
should of right be ordered to be paid unto, your relator," and "that there are 
no other bondholders entitled to the proceeds now in the hands of the treasurer 
of said district, for the reason that, with the exception of the relator, aU other 
bondholders hâve by compromise and adjustment received aU of the moneys 
lawfully due them, and that the moneys now in the hands of the treasurer of 
said district belong to, and of right should and ought to be paid to. the relator." 

George Bdmunds, having been permitted to appear, answered, setting up facts 
on which, as trustée for ail the bonds secured upon the first assessment, and 
for ail secured by the second assessment, except those held by the relator, 
amountlng to $20,500, and one for $500, held by a résident of Quincy, lU., he 
clalmed that the relator had received his pro rata share of the moneys coUected, 
and that the sums in the hands of the treasurer should be paid over to him. 
85 F.-59 
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The drainage district and its offleers answered, denylngthe sufflciency c( tha 
pétition, and ralieglng, among other things, that the coupons entering Into tlie 
judgment of the relater were from bonds charged agalnst the second assessment, 
"and .were and became due for the. years 1886, 1887, 1888,, and 1889, and were 
and' are a lien upon the InstaUments of said second assessment, and the actual 
interest upon said second assessment, for those several years, respectively, as 
the bonds and, coupons entering into that judgment, respectively, came due dur- 
ing those several years"; that of ail moneys received from any source on account 
of the second assessment, up to the commencement of this proceedlng, the relator 
had received his due proportion; that the only moneys remalning in the treasury 
of the district at the commencement of the action, Iseing the moneys mentioned 
in the pétition and amendments thereto, were collected on account of interest 
for the year 1892 and subséquent years, and are the prorata part of such interest 
on the second assessment as belongs to other coupons of bonds represented by 
the intervener, George Bdmunds; and that during no one of those years— 1892 
ahd later— has any coupon or coupons of bonds of the district been pald or 
received upon any assessment, and allipayments thereon hâve been in lawful 
money. ' 

Triai by jury was waived by written agreement, and the court, having made 
only a gênerai findlng, entered au order that the pétition of the relator be dis- 
missed, that the sums in the district treasurer's hands be paid to Bdmunds as 
trustée, and that Ooquard pay the costs. 

The assignment of errors contalns the followlng spécifications: (1) The circuit 
court admitted upon the trial improper évidence on the part of the défendant 
and intervening petitloner; that is tosay, permitted défendant and intervening 
petitioner to prove that they had expended and pald out funds of said district 
to varions parties wlthout any authorlty of law. (2) The circuit court improperly 
ref used to admit proper évidence, ofCered by petitioner, wherein petitioner at- 
tempted to prove that the défendants received large sums of money, and now 
in the hands of the treasurer of said district, whleh should be distributed and 
paid over to petitioner. (3) The circuit court erred In refusihg to petitioner 
to prove that the défendants received and accepted from intervening peti- 
tioner coupons in discharge of and in payment of petitioner's indebtedness, to 
the exclusion of the rights of petitioner, as set up in said pétition. (4) The cir- 
cuit court improperly decided the issue in the case on' the law and the évidence, 
and the pfetition herein should hâve been sustalned, and the rights claimed by 
intervener in his pétition should hâve been denied. (5) The décision of the cir- 
cuit court herein made is contrary to • the law and the évidence in the case. 
(6) The circuit court erred in dismlsslng the petitioner's pétition. : (7) The circuit 
court erred In decreeing in favor of intervening pétition. 

It is objected that the first, second, and third spécifications are not entitled 
to considération, because the évidence referred to in each is not set out, as 
required by raie 11 (21 0. C. A. cxii., 78 Fed. cxii.) of this court, and because 
the bill of exceptions in the record does not purport to contaln ail the évidence, 
and that the other spécifications are not such as can be considered. 

George Edmunds, intervening petitioner, pro se. 

Before WOODS, JENKESTS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The statute of Hlinois which provides that, in an action at law 
tried v^ithout a jury, propositions of law may be submitted to the court, 
and a ruling required, in order to lay a foundation for a writ of error, 
is not made applicable to trials in the fédéral courts by section 914 of 
the Re\ised Statutes of the United States, because the practice in those 
courts in such cases is prescribed by sections 649 and 700 of the Revised 
Statutes. Ex parte Pisk, 113 U. S. 713, 5 Sup. Ct. 724; Distilling & 
Cattle Feeding Co. v. Gottschalk Co., 24 U. S. App. 638, 13 C. C. A. 
618, and 66 Fed. 609. It is not material therefore, in this case, that 
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propositions of law were not submitted, or that exception was not 
taken to the judgment rendered, if otherwise any question is properly 
preserved for considération. There being only a gênerai flnding, it is 
well settled, under section 700, tliat only sueh questions can be made 
the subject of review as arose upon "tbe rulings of the court in tbe 
progress of the trial of the cause." Crawford v. Foster (decided Jan. 
3, 1898) 84 Fed. 939; Fourth Nat. Bank t. City of Belleville, 27 0. C. 
A, 674, 8S Fed. 675, and cases cited. It foUows that the fourth, flfth, 
sixth, and seventh spécifications of error must be disregarded, and, if 
there is any question properly presented for considération, it is 
whether évidence was improperly admitted or rejected, as alleged in 
either the first, second, or third spécification. 

The requirement of ruie 11 (21 C. 0. A. cxii., 78 Fed. cxii.) of thls 
court is that, when the error alleged is to the admission or to the rejec- 
tion of évidence, the assignment of errors shall quote "the full sub- 
stance of the évidence admitted or rejected." There need be no diifi- 
culty in applying this rule literally to évidence admitted, whether docu- 
mentary or oral. It is simply necessary to state its full substance in 
the spécification of error. The same ia true when the évidence rejected 
is documentary; but, when a witness is not permitted to answer a 
question, the quotation can be only of the full substance of the évidence 
which it was proposed to elicit, and the better practice is that the bill 
of exceptions should be made to show just what facts it was proposed 
to prove in answer to the question. This could be done even where it 
is not the practice to require a statement, at the time when a question 
is overruled, of the facts expected to be elicited. A statement, pref er- 
ably in writing, made to the court before the conclusion of the trial, 
would be suflacient. There is some uncertainty, if not conflict, in the 
opinions of the suprême court in respect to the proper practice. In 
Eailroad Co. v. Smith, 21 Wall. 255, 261, it is said: 

"Whatever may be the rule elsewhere, to render an exception available în this 
court it must afflrmatively appear that the ruling excepted to affected, or mlght 
hâve affected, the décision of the case. If the exception is to the refusai of an 
Interrogatory not objectlonable in form, the record must show that the answer 
related to a material matter involved; or, if no answer was given, the record 
must show the offer of the party to prove by the witness particular facts, to 
which the Interrogatory related, and that such facts were material." 

This is applicable, in terms and in principle, alike to unanswéred 
interrogatories in a déposition and to unanswéred questions to a wit- 
ness on the stand; and in harmony with it are the décisions of the 
United States circuit court of appeals in the Fifth and Eighth circuits, 
in Turner v. U. S., 30 U. S. App. 104, 13 C. C. A. 445, and 66 Fed. 289, 
and American Nat. Bank v. National Wall-Paper Co., 40 U. S. App. 
646, 23 C. C. A. 33, and 77 Fed. 85. But in Buckstaff v. Russell, 
151 U. S. 626, 636, 14 Sup. Ct. 448, 452, after referring to Railroad Co. 
V. Smith, and other cases, which arose upon exceptions to parts of 
dépositions, it was said : 

"But this rule does not àpply where the witness testifies in person, and where 
the question propounded to him is not only proper in form, but is so f ramed as 
to dearly admit of an answer favorable to the claim or défense of the party 
producing it. It might be very inconvénient in practice if a party, in (wder to 
take advantage of the rulings of the trial court in not allowing questions prope;? 
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in form and manîfestly relevant to the issues, were rcqiiired to accompany eaeli 
question with a statement of the facts expected to be established by the answer 
to the partlcular question propounded. Besides,— and this is a considération of 
some weight,— such a statement, in open court; and in the présence of the wit- 
ness, would often be the means of leading or instructing him as to the answer 
desired by the party calllng him. If the question is in proper form, and clearly 
admits of an answer relevant to the issues and favorable to the party on whose 
side the witness is called, It will be error to exclude It. Of course, the court, 
in its discrétion, or on motion, may require the party in whose behalf the ques- 
tion is put to State the facts proposed to be proved by the answer. But, if that 
be not done, the rejeetlon of the answer will be deemed error, or not, according 
as the question, upon its face, If proper in form, may or may not clearly admit 
of an answer favorable to the party in whose behalf it is propounded." 

But, whatever the objections to requiring a statement in open court 
of the exipected answer to an interrogatory, there is no reason why the 
statement should not be prepared and presented to the court during the 
progress of the trial, and shown in the bill of exceptions. The whcle- 
some effect would be, ûrst, to afEord the court below an opportunity, 
either to justify its ruling by a fuller statement of facts in the bill, or 
to recognize and cure an error committed by granting a new trial ; and, 
second, to restrict the plaintiff in error in the upper court to the exact 
position asserted in the court below. A practice which, while conform- 
ing to the letter and spirit of the ruie, will promote the ends of justice, 
should be deemed to be established by the force of the rule itself without 
the aid of other authority. 

The rule also requires "an assignment of errors which shall set ont 
separately and particularly each error asserted and intended to be 
urged," and, if it be accepted as the plain meaning of this provision 
that there shall be in the assignment of errors a separate spécification 
of each error intended to be urged, it will follùw that every separate 
exception intended to be urged should be made the subject of a distinct 
spécification in the assignment of errors. No spécification, therefore, 
ought to embrace more than one exception. That is what was meant 
when, in Raiiroad Co. v. Mulligan, 34 U. S. App. 1, 14 C. C. A. 547, and 
67 Fed. 569, it was said that "the same rule governs the saving of ex- 
ceptions and the assigning of errors." The court, in its discrétion, may 
waive a strict compliance, but the rule is an easy one, promotive of 
fairness to the trial courts, and of convenience as well as of just results 
in the final disposition of cases in the courts of appeals. A proper 
spécification of error for the rejection of testimony would be: 

"The court erred in overruling the foUowing question, propounded to the wit- 
ness A. B. [hère a statement of the question], to which the witness was expected 
to answer as follows [hère a quotation of the full suostance of the answer]." 

The first of the spécifications now under considération has référence 
to évidence admitted, and there can be no question of its failure to com- 
ply with the rule. The second spécification, in eflect, is that the court 
erred in refusing to admit proper évidence to show that the money in 
the hands of the treasurer of the drainage district should be paid over 
to the relator. Whether the relator was entitled to that money was 
substantially the issue in the case, and the assignment is little more spé- 
cifie than if it alleged broadly the refusai of the court to admit évidence 
offered by the relator. The third spécification embraces but one phase 
of the issue, but, like the other, fails to show what the évidence was 
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which was rejected, and wliether it was oral or documentary, or both; 
and, without looking to the brief, it is impossible to know what the rul- 
ing was which it is sought to bring under review. See Grape Creek 
Goal Co. V. Farmers' Loan & Trust Co., 24 U. S. App. 38, 12 G. C. A. 
350, and 63 Fed. 891. The brief, too, in so far as it refers to the exclu- 
sion of évidence, is conflned to the inquiry; 

"Was It proper for the court below to deny relator the right to prove that the 
défendants received and aecepted from the intervening petitioner, George Ed- 
munds, coupons or bonds in diseharge of and in paymeut of intervener's bond 
and coupon indebtedness, to the exclusion of the riglits of the petitioner as set 
up in sald pétition and attempted to be proved by oral and documentary évidence 
adduced and offered?" 

Aside from any question of the sufiSciency of the spécifications of 
error, we are of opinion that the judgment below ought not to be dis- 
turbed. Mandamus is a remedy, not for the adjustment of equities, 
but for the enforcement of a deflnite and certain légal right, and will 
not be used when the right to be vindicated is doubtful. It will be used 
against public offlcers to compel performance of an administrative duty, 
and in this case would hâve been a proper remedy if there had been in 
the hands of the treasiirer of the drainage district a sum of money 
legally due the relator, which, on proper demand, the treasurer had 
refused to pay over to him. There must hâve been a spécifie demand. 
"It must be shown that there has been a distinct demand of that which 
the person moving for the writ desires to enforce." Wood, Mand. 93. 
The demand of the relator in this case was for the payment of his en- 
tire judgment, when, as the évidence shows without dispute, he not 
only knew that there was and had been no such amount of money in 
the treasury, but that of the sums actually collected upon the second 
assessment, in which alone he had an interest, he had, as late as No- 
vember, 1895, received and, without protest or réservation, receipted 
for a share proportionate to the nmnber and amount of his bonds com- 
pared with the whole number and amount of bonds secured by that 
assessment. Yet, by the second amendment to his pétition, after flrst 
asserting a daim only for a proportionate share, he concludes with 
the inconsistent claim that, by reason of coupons from other bonds hav- 
ing been received in payment of taxes levied under the second assess- 
ment, he is entitled to the remaining sums in the hands of the treas- 
urer, notwithstanding he had aecepted a prorated share thereof. 

Aside from this uncertainty of the pétition, if the proof offered had 
been admitted, it would hâve shown that coupons had been received 
in payment of interest upon the second assessment only in the years 
prier to 1892, and that the money remaining in the treasury (after the 
receipt by the relator of the proportion thereof corresponding to the 
number of his bonds) was collected on account of interest on the assess- 
ment for the year 1892 and later years; and the question would hâve 
been whether, by reason of the receipt by the treasurer of the coupons 
from other bonds in payment of the taxes extended for prior years. the 
relator, whose coupons had not been so received, became entitled to 
take the whole of the collections on the levies of later years until the 
amounts so received by him should be equal proportionately to the 
payments realized by the holders of the coupons so received by the 
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treasurer. On that basis the right asserted is équitable, ratlier than 
légal, and the suggestion in the brief for the plaintiff in errer that this 
proceeding to establish and enforce it by mandamus is "upon the basis 
and theory" of the opinion of this court (34 U. S. App. 175, 16 C. C. A. 
530, and 69 Fed. 867) is unwarranted. The proposition there ad- 
vanced was that mandamus would be the appropriate remedy against 
"the further aeceptance of coupons in discharge of taxes levied for the 
payment of interest on the second assessment." This pétition shows 
no necessity for the writ in that direction, and can be regarded as 
brought only for the purpose of asserting a right to, and obtaining 
possession of, the money in the hands of the treasurer of the district 
when the proceeding was commenced- 
The judgment below is afifirmed. 



COIyTJMBIA NAT. BANK OF TACOMA et al. v. MATHBWS. 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 1898.) 

No. 380. 

t National Banks— Incrbasb of Stock— Conclusivbness of Comptrollek's 
Cektificatb. 

The certificate of the comptroller of the currency that the capital stock 
of a bank has been increased to a certain amount is conclusive of the suf- 
flciency of the facts and the regularlty of the proceedings requislte to an in- 
erease, and cannot be questioned In any collatéral proceeding. 

8. BaMB — SUBSCKIPTIONS — ESTOPPBI^. 

One who subscribes to a proposed Increase of stock with knowledge that 
the stockholders had by a resolution authorlzed the offlcers, wlth the approval 
of the comptroller, to increase the capital stock in any multiple of $50,000 up 
to $300,000, as the subscriptions shall be pald in, is estopped from questioning 
the regularlty of the proceedings after the certificate of the comptroller to 
Buch an increase is obtained. 

8. Samb- VoTiNO BT Pboxt— PowBR OF Attornet— Waiveb of Ikbkgulari- 

TIBS. 

A stockholder who, by power of attomey, has authorlzed another to vote 
his stock at any and ail stockholders' meetings "in the same manner as I 
should do were I there personally présent," is estopped, by the vote of his 
proxy, as respects any irregularities in the proceedings or calls of the meeting, 
which he could hâve waived If personally présent. 

79 Fed. 558, reversed. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This case was tried upon an agreed statement of facts. It appears from this 
statement: That the Côlumbia National Bank of Tacoma, plaintiff in error, was 
duly organized September 2, 1891. That the articles of the association provide 
that the capital stock shall be $200,000, divlded into shares of $100 each, and 
that the capital stock may be increased at any time by shareholders owning 
two-thirds of the stock, according to the provisions of the act of congress of May 
1, 1886; and in case of the increase of the capital of the association each share- 
holder shall hâve the privilège to subseribe for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to according to the num- 
ber of shares owned by hlm before the stock was increased. That immediately 
after tta organization It engaged In a gênerai banking business at the city of 
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Taeoma, and continued untll October 24, 1895, when Charles Clary, a bank ex- 
aminer, by direction of the comptroUer of tlie currency of the United States, 
took possession of the books, records, and assets of said bank, and closed its 
doors, and thereafter, on October 30, 1895, Charles Clary was appointed by said 
comptroUer temporary receiver of said bank, and acted as such receiver until 
May 15, 1896, when the défendant Philip TlUinghast was duly appointed by said 
comptroUer receiver of said association, and thereiipon duly qualifled as such, 
and ever slnce bas been, and is now, the duly appointed, acting, and qualifled 
receiver of said bank. ïhat at a regular meetmg of the shareholders of said 
association held January 12, 1892, said shareholders passed, by a vote of share- 
holders owning two-thirds of its capital stock, the foUowing resolution: "Re- 
Bolved, that under the provision of the act of May 1, 1886, the capital stock ol 
thls association be Increased In the sum of $300,000, making the total capital 
1500,000. Further resolved, that, as the money paid in amounts to $50,000 oi- 
more, the président or cashier be authorized to certify the same to the comptroUer 
ot the currency, and shaU so continue to certify until the said $300,000 is paid in." 
That on July 13, 1892, L. P. Mathews, the défendant In error, purchased 12 
shares of the original capital stock of the association, and paid therefor, and 
reoeived a certificate therefor Issued in due form. That on October 28, 1892, 
L. P. Mathews subscribed for 23 shares of the increased capital stock of the 
association, voted at the meeting of the shareholders on January 12, 1892, and 
paid to said association $2,300 therefor; whcreupon the name of L. P. Mathews 
was entered upon the books of the bank as the holder of 23 shares of the in- 
creased capital stock of the bank, and a certificate was issued and delivered to 
hia> therefor. That on November 20, 1892, Mathews, at the request of the 
bank, forwarded to its offlcers a blank power of attorney to vote on bis stock, 
as foUoys: "Know ail men by thèse présents, that L. P. Mathews, of Crète, 

Btate of Nebraska, do hereby constitute and appoint , of Taeoma, state 

of Washington, my attorney, for me, and in my name, place, and stead, to 
vote at any and aU stockholders' meetings of the Columbia National Bank of 
Taeoma, Washington, untU this power Is revoked, on aU shares of stock of said 
National Bank of Tacon^a, Washington, on which I shaU hâve the right to vote, 
and In the same manner as I should do were I then personaUy présent, with 
power to substitute an attorney under hlm for Uke purposes." The blank was 
afterwards flUed in by the offlcers of the bank havmg authorlty so to do by 
Inserting the name of T. W. Bean. This proxy was never formally revoked. 
Mathews had no knowledge of the name that had been Inserted in said Instru- 
ment. That on December 28, 1893, at a meeting of the board of directors of 
the association duly caUed, on motion, a 4 per cent, divldend was deelared paya- 
ble on and after January 2, 1894. That on January 2, 1894, the offlcers of the 
bank inclosed in an envelope addressed to Mathews, witliout any letter or Word 
of explanation, two Instruments: (1) An ordinary divldend check, drawn upon 
the Columbia National Bank of Taeoma, showhig upon its face that It was a 4 
per cent, divldend deelared upon the capital stock of the bank, for $48; and 
(2) an ordinary draft for $92, drawn upon the Continental National Bank of Chi- 
cago, there being nothing upon its face to Indlcate for what It was paid. Both 
of thèse Instruments were received by Mathews in due course of mail, and 
he coUected the money upon the same. That on July 25, 1895, at a meeting of 
the board of directors of the association, the foUowing resolution was adopted: 
"Whereas, on the 12th day of January, 1892, this association resolved to increase 
Its capital stock In the sum of $300,000, making a total capital, as increased, 
of $500,000; and also resolved, that, as payments aggregatlng $50,000 or more 
were made, the same should be certified to the comptroUer of the currency; 
and whereas $150,000 of such increase of capital bas been paid in, and certiflcates 
Issued therefor, the remaining $150,000 of such proposed increased capital stock 
not having been paid In, resolved, that the unpald portion of such proposed in- 
crease of said capital stock be canceled and rescinded, and that the pald-up cap- 
ital stock of said association be, and the same is hereby, fixed at $350,000, and 
that the comptroUer of the currency be notifled of the Increase of $150,000 in 
said capital stock,— making a total capital of $350,000,— and that the same bas 
been paid in, and that he be requested to approve and issue a certificate of such 
Increase according to law." A copy of this resolution was duly transmitted to 
the comptroUer of the currency, together with a certlflcate of said bank lu words 
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and figures followlng, to wlt: "Columbla National Bank of Tacoma, July 25, 
1895. To the Comptroller of the Currency, Washington, D. 0.: It is hereby 
certifled that the capital stoclt of the Columbia National Banls of Tacoma, Wash- 
ington, has been increased, pursuant to the act of congress approved May 1, 18S6, 
In the sum of $150,000, ail of which has been paid In cash, and that the pajd- 
up capital stock of said bank now amounts to $350,000,"— to whlch certificate 
was annexed the affidavlt of the cashier that the certificate subscribed by him 
is true. That Mathews was not a director of the association. No notice of the 
above-mentioned meeting of the board of directors, or of its action at said meet- 
ing, or of the forwarding of said certificate to the comptroller of the currency, 
was given to him, and he had no actual knowledge thereof until long after the 
bank closed. That on August 9, 1895, the comptroller of the currency sent a 
letter, directed to the cashier of the Columbia National Bank, to the effect that 
he had determined to approve an increase in the sum of $150,000 upon the fol- 
lowlng conditions: "A meeting of the shareholders must be called for the pur- 
pose of considerlng the question of increasing the capital stock, and the notice 
of said meeting must be given to the shareholders, by mail or publication, thirty 
days prier to the date of holding the same, and must speeifieally state that the 
matter of Increasing the capital stock in the sum of $150,000, making the 
capital after increase $350,000, will be considered at such meeting, and such 
other business as may properly corne before it. If at such meeting a two-thirds 
stock vote is obtained in favor of said increase, and the légal requirements are 
fully met, the Increase will receive my approval." That subdivision 8 of the 
articles of the association provides as foUows: "Thèse articles of association 
may be changed or amended at any time by shareholders owning a majority 
of the stock of the association, in any manner not inconsistent with the law; 
and the board of directors or any three shareholders may call a meeting of share- 
holders for this or any other purpose not inconsistent with law, by publishing 
notice thereof for thirty days in a newspaper published in the town, city, or 
county where the bank is located, or by mailing to each shareholder notice In 
wrlting thirty days before the time flxed for the meeting." That on August 9, 
1595, and continuously thereafter until September 9, 1895, the followlng notice 
ivas inserted in a daily newspaper published at Tacoma, to wlt: "Stockholders' 
Meeting. A spécial meeting of the stockholders of the Columbia National Bank 
of Tacoma, Washington, is hereby called for Monday, the 9th day of Septem- 
ber, 1895, at 10 o'clock a. m., at the oflSce of said bank, to take action in regard 
to the increase of the capital stock in the sum of $150,000, making the capital, 
after increase, $350,000, will be considered at such meeting, and to attend to 
any other business that may properly corne before the meeting,"— slgned by the 
proper offlcers. No notice of this proposed meeting was mailed to Mathews, 
and he had no actual knowledge of the meeting, or that it had been held, until 
after October 24, 1895. That on September 9, 1895, a meeting of the stock- 
holders of the bank was held at the office of the bank, at which 9 shareholders 
were présent in person, and said T. W. Bean, acting under similar powers of 
attorney, was présent claiming to represent 58 other stocltholders. The total 
number of shares so represented at said meeting was 1,578, and of the votes 
of said stockholders the full amount of shares so represented was cast in favor 
of the followlng resolution: "Eesolved, that under the provisions of the act of 
May 1, 1886, the capital stock of this association be increased in the sum of 
$150,000, maldng a total capital, after increase, of $350,000; and it is further 
resolved, that the cashier be authorized to certify the same to the comptroller 
of the currency of the United States, according to law." T. W. Bean was présent 
at this meeting, and voted 1,472 shares of stock in the name of varions stock- 
holders, Including 12 shares belonging to Mathews. That on September 9, 1895, 
a certificate was forwarded by the offlcers of the bank to the comptroller of 
the currency of the holding of said meeting, and of the vote by which said réso- 
lution was passed. On the same day a further certificate was forwarded to 
the comptroller of the currency by the offlcers of the bank, to the effect that 
the capital stock of the bank had been increased, pursuant to the act of con- 
gress, in the sum of $150,000, ail of which has been paid in cash, and that the 
paid-up capital stock of said bank now amounts to $350,000. That on Septem- 
ber 9, 1895, the board of directors and offlcers of the bank requested one Charles 
P. Cofbit, a stockholder and member of its board of directors, to go to Washing- 
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ton, D. C, personally, and présent the application of the bank for the purpose 
of obtain'ng the certiflcate of the comptroller of the currency approving the In- 
crease of Its capital. Corbit arrived at Washington September 14, 1895, and, 
after several personal interviews between Corbit and the comptroller, the 
comptroller of the currency, on October 23, 1895, signed a certiflcate as foUows: 
"Whereas satlsfactory notice has been transmitted to the comptroller of the cur- 
rency that the capital stocli of the Columbia National Bank of Tacoma, Wash- 
ington, has been Increased in the sum of $150,000, in accordance -with the pro- 
vision of the act of congress approved May 1, 1886, and that the whole amount of 
such increase has been paid in, and that the paid^up capital stock of said bank 
now amounts to the sum of $350,000: Now, It Is hereby certified that the capital 
stock of the Columbia National Bank * • • has been increased as aforesaid 
in the sum of $150,000, that said increase of capital has been paid into said bank 
as a part of the capital stock thereof , and that said increase of capital is approved 
by the comptroller of the currency." This certiflcate was not delivered to Cor- 
bit, but, after it was executed, was duly mailed by the comptroller to the Co- 
lumbia National Bank of Tacoma, Wash.; but when it reached Tacoma the said 
bank was in the hands of a bank examiner, and as a matter of fact it never came 
into the possession of any of the offleers of the bank. That at ail times subsé- 
quent to January 12, 1892, until the bank closed, the proposed increase of 
capital of the bank was mentioned and described in ail of its publlshed state- 
ments and reports, and in its reports to the comptroller of the currency, as 
capital stock paid in uncertifled, and was so entered and carried upon the books 
of the bank. That subséquent to September 9, 1895, the bank continued in 
business until It closed, and incurred debts during thls time in a large amount. 
That on June 22, 1896, the comptroller of the currency of the United States, 
having ascertalned and determined that the assets and property and crédits of 
the said association were Insufflcient to pay Its debts and liabilities. made an 
assessment and réquisition upon the shareholders of the said Columbia National 
Bank of Tacoma of $61 upon each and every share of the capital stock held 
and owned by them respectively at the time of its default, and selected the de- 
fendant Philip Tillinghast as receiver thereof, to take ail necessary proceedings, 
by suit or otherwlse, to enforce to that extent the Individual liability of said 
shareholders. On June 28, 1898, Philip Tillinghast, as receiver, duly demanded 
of Mathews the aforesaid assessment and réquisition upon 35 shares of stock, 
whereupon Mathews paid to Philip Tillinghast, as such receiver, the sum of 
$732, and no more, and tefused, and stlll refuses, to pay the balance of $1,403, 
or any part thereof. 

Section 5142 of the Revised Statutes provides that: "Any association formed 
under thls title may, by Its articles of association provide for an increase of it» 
capital from time to time, as may be deemed expédient, subject to the limitations 
of this title. But the maximum of such increase to be provided in the articles 
of association shall be determined by the comptroller of the currency; and no 
hicrease of capital shaU be valid until the whole amount of such increase Is 
paid in, and notice thereof has been transmitted to the comptroller of the cur- 
rency, and hls certiflcate obtained specifying the amount of such increase of 
capital stock, with bis approval thereof, and that It has been duly paid in as 
part of the capital of such association." On May 1, 1886, congress passed an 
act to enable national banking associations to Increase their capital stock, whicb 
reads as foUows: "That any national banking association may, with the approvali 
of the comptroller of the currency, by the vote of shareholders owning two- 
thlrds of the stock of such association, increase its capital stock in accordance- 
with existing laws, to any sum approved by the said comptroller notwithstanding 
the limit flxed in its original articles of association and determined by said 
comptroller; and no increase of the capital stock of any national banking asso- 
ciation either within or beyond the limit fixed in its original articles of associationi 
Bhall be made except in the manner hereln provided." 24 Stat. 18. 

Tillinghast & Pritchard, for plaintiffs in error. 
T. H. Hammond, for défendant in error. 

Before ROSS and MOREOW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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MAWLEY, District Judge (after stating the facts). Tliis action 
was brought by L. P. Mathews, the défendant in error, against the Na- 
tional Bank of Tacoma and Philip Tlllinghast, its receiver, the plaintiffs 
in error, to establish his claim against them for the sum of |2,525, be- 
ing the amount paid by him on liis subscription for the increased shares 
of stock, with interest. A demurrer to the complaint was overruled 
(77 Fed. 372), and upon issue joined the cause was tried before the 
court without a jury, and judgment rendered in favor of the défendant 
in error (79 Fed. 558). The right of Mathews to recover herein was 
sustained by the circuit court upon the ground that the vote of the 
etockholders of the bank to increase its capital stock to the amount of 
$500,000 never became effective because tbe fuU amount thereof was 
not subscribed or paid for; that the board of directors was not author- 
ized to cancel that portion of the increased stock which was in excess 
of the amount which was subscribed and paid for; that the board had 
no authority to give the assent of the corporation to any increase, be- 
cause that power belonged exclusively to the shareholders; and that a 
subscriber for the increased stock had, therefore, the right to recover 
back from the bank the amount paid upon hi» subscription. Is this 
conclusion correct? This question is important. It has been an- 
Bwered by opposing opinions in différent circuits, and for that reason, 
as well as others, has received careful thought and study. That the 
association had the power, after authorizing an increase of the capital 
stock of 1300,000 so as to make a capital in the full sum of |500,000, 
as voted at the meeting held on January 12, 1892, to thereafter assent 
to a réduction of the increase of 1150,000, making the capital of the 
bank $350,000, which amount had been paid in, is undoubted. This 
question is, we think, settled by the décision of the court in Delano v. 
Butler, 118 IJ. S. 634, 649, 7 Sup. Ct. 39. It is true that in that case 
référence was made only to the provisions of section 5142 of the Re- 
vised Statutes, and ail the requirements of that statute were fuUy com- 
plied with, and ail steps were taken in accordance with the articles of 
the association, while in this case it is earnestly contended that some of 
the proceedings were irregular. But that différence in the facts dœa 
not affect the question as to the power of making the change in the 
increase of the capital stock by reducing the amount so as to conform 
to the amount actually paid in. In that case the court said: 

"The circunistance tliat the original proposai was for an Increase of $500,000, 
subsequently reduced to the amount actually paid In, does not seem to affect the 
question, for the amount of the increase witbin the maximum was always 
subject to the discretionary power of the association Itself, exerted in accordance 
with its artides of association, and to the approval and confirmation of the 
comptroller of the currency." 

In Aspinwall v. Butler, 133 U. S. 595, 609, 10 Sup. Ct. 422, the court, 
after quoting from the Delano Case, said : 

"In thèse remarks we entirely concur, and do not see why they do not furnish 
a complète answer to the objection arising from the change of amount. There 
was no agreement or condition that the amount should not be changed. The 
making of the change, therefore, could not hâve the effect of enabling the défend- 
ant to repudiate hia subscription and his acceptance of the stock, unless he could 
show that the change was fraudulently made, or was made to such an inéquita- 
ble extent as to defeat the purpose and object of the increase. If thèse views 
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are correct, !♦ makes no rnanner of différence what the defend&nt afterwards 
dld In the way o£ objection or protest, elther at the stockholders' meeting or 
elsewhere." 

See, also, Bank v. Eaton, 141 U. S. 227, 11 Sup. Ct. 984. 

We do not deem it necessary to discnss seriatim the objections nrged 
by the défendant in error to the varions alleged irregularîties in the 
proceedings of the association or of the action of the comptroller of the 
currency, There are two controlling principles relied upon by the 
plaintifïs in error, which, if sustained, are absolutely conclusive upon 
ail the varions questions that hâve been elaborately argued by the 
respective counsel in favor of or against the conclusions reached by 
the circuit court. The first proposition raises the question whether 
or not the certificate of the comptroller of the currency, on October 
23, 1895, that the capital stock of the bank had been increased by 
$150,000, and that this amount had been paid in cash, is a conclusive 
détermination of the regularity of ail the acts of the oîScers, its stock- 
holders, and of the corporation itself, and cannot be attacked in thia 
action. Under the provisions of the statute it is made the duty of the 
comptroller of the currency to specify in his certificate the amount of 
the increase of the capital stock, with his approval thereof, and that 
the amount has been paid in cash. The statute virtually imposes upon 
him the judicial power of determining upon the regularity of ail the 
preliminary proceedings leading up to the increase of the capital stock 
of the banking corporation. It has frequently been held that the dé- 
termination of the comptroller of the currency as to the existence of 
the facts and conditions necessary to authorize the original formation 
of a banking association becomes conclusive by the issuance of his cer- 
tificate approving the formation of the bank and authorizing it to 
proceed to business; that the action of the comptroller in deciding that 
the facts presented to him authorized the appointaient of a receiver 
for a national banking association is conclusive in ail proceedings 
which may thereaf ter be instituted ; and that the action of the comp- 
troller in declaring to what extent the individual liability of the stock- 
holders shall be enforced in aU cases where a national banking associa- 
tion is insolvent is conclusive. Kennedy v. Gibson, 8 Wall. 498, 505; 
Casey v. Galli, 94 U. S. 673, 679; Bank v. Case, 99 U. S. 628; U. S. v. 
Knox, 102 U. S. 422, 425; Bushnell v. Leland, 164 U. S. 684, 17 Sup. 
Ct. 209; McCormick v. Bank, 165 U. S. 538, 548, 17 Sup. Ct. 433. 

In Kennedy v. Gibson, the court, in discussing the appointment of a 
receiver and of the institution of the proceedings against the stock- 
holders to enf orce their individual liability, said : 

"The receiver is the instrument of the comptroller. He Is appointed by the 
comptroller, and the power of appointment carries with It the power of removal. 
It is for the comptroller to décide when it is necessary to Institute proceedings 
against the stockholders to enforce their Personal liability, and whether the whole 
or a part, and, if only a part, how much, shall be coUected. Thèse questions are 
referred to his judgment and discrétion, and his détermination is conclusive. 
ïhe stockholders cannot controvert It. It is not to be questioned in the lltigar 
tion that may ensue. He may make It at such time as he may deem proper, 
and upon such data as shall be satisfactory to him." 

In Casey v. Galli the questions arose upon deraurrer. The court 
said: 
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"The plea proposes to go behind the cèrtifleate, and eontradict it. This eannot 
be done. The eomptroUer was clothed with jurisdiction to décide as to the com- 
pleteness of the organization, and his certificate is conclusive upon the subject 
for ail the purposes of this litigation." 

In Bushnell v. Leland, the court, speaking of the various assign- 
ments of error there made, said: 

"AU thèse alleged errors may be reduced to the single contention that under 
the national banliing law the comptroller of the currency is without power to 
appoint a recelver to a defaulttng or insolvent national banli, or to call for a 
ratable assessment upon the stockholders of such banii, wlthout a previous ju- 
dicial ascertainment of the necessity for the appointment of the receiver and 
of the existence of the liabilities of the bank; and that the lodgment of authority 
In the comptroller, empowering him elther to appoint a receiver or to make 
a ratable call upon the stockholders, is tantamount to vesting that offlcer with 
judlcial power in violation of the constitution. AU of thèse contentions bave 
been long sinee settled, and are not open to further discussion." 

We are unable to perceive any distinction between those cases 
and the one under considération. The statu tes conferring the power 
upon and prescribing the duties of the comptroller in each case are sub- 
stantially the same. There is no valid reason that can be urged 
against the conclusiveness of the comptroller's certificate in this case 
that could not be urged with equal force and strength in the other 
cases. By the several provisions of the statute, in the various steps 
to be taken by the bank. the comptroller is caUed upon to act, and is 
invested with clearly-deflned powers and authority, judicial in their 
character, to décide as to when and how he shall act, and to détermine 
the facts upon which the lawful exercise of his authority dépends; 
and his décision upon those facts ought not, and eannot, in the very 
nature of the power and authority conflded to him by the statute, be 
questioned in any collatéral proceedings in the courts. His judgment 
as to the sufiSciency of the facts and regularitv of the proceedings, like 
that of other spécial tribunals, upon matters coming within his ex- 
clusive jurisdiction, is unassailable except by a direct proceeding for 
correction or amendment. The identical question under discussion 
was presented in Latimer v. Bard, 76 Fed. 536, 540, which was an 
action brought by the receiver against a stockholder to recover the 
amount of an assessment made by the comptroller of the currency. 
The answer to the complaint set up the défense that the assessment 
was levied upon a pretended increase of stock, and that such increase 
was invalid and unlawful for the reason that the whole amount of such 
increase was not paid in, and the pàrticular acts of irregularity and of 
alleged false and fictitious entries of the books of the bank were set 
out in détail. To this complaint the receiver interposed a demurrer. 
The comptroller in that case, as in this, had certifled that the amount of 
subscription for the increase of stock had been paid in. Judge Adams, 
in the course of his opinion, said: 

"It seems to me clear that the action of the comptroller of the currency In 
certifying that the whole amount of the increase of stock had been paid in, with 
his approval of the increase, so partakes of the judicial character that it eannot 
be assailed in this proceeding. In reachlng this conclusion it must be borne 
in mind that the pàrticular matter which, by the answer, is relied upon as a dé- 
fense is by the act of congress potntedly referred to the comptroller for his flnd- 
Ing and certification. If, therefore, the finding of any executive ofHcer of the 
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jovermn'ent In any case is to be treated as conclusive (except as against direct 
attack), It seems to me his flnding and certlfieate of this fact ought to be. The 
important and divers business interests of a banli, and the welfare of Its stoclî- 
holders and creditors, deœand, in my opinion, that a matter of fact so affectlng 
eacli and ail of thèse features as the stocliholders' relations to the bank and 
their liabillty to its creditors should be flxed clearly and definitely by some dé- 
cisive authority; and this is what I think congress undertook to do in requiring 
the comptroller of the currency to flnd and certify to the fact in question, and, 
as a resuit thereof, to give his approval to the increase." 

In Tillinghast v. Bailey, in the Southern district of Ohio, 86 Fed. 
46, Judge Olark, in a case similar to this, arrived at the same con- 
clusion. 

The other principle relates to the question of estoppel. When a man 
subscribes to a proposed increased of stock in a national bank with 
knowledge that the stockholders had, by a resolution duly passed, au- 
thorized the ofiScers of the association, with the approval of the comp- 
troller of the currency, to increase the capital stock in any multiple of 
150,000, up to $300,000, as the subscriptions shall be paid in, he is 
bound by his act of subscription in any amount of the increased stock 
which may at any time thereafter be voted and authorized, not exceed- 
ing the amount of |300,000, and not exceeding the amount of money 
aqtually paid in; and is estopped from qnestioning the regularity of 
the proceedings of the bank, its directors, ofQcers, or shareholders, pro- 
vided the certiflcate and consent of the comptroller of the currency to 
8uch increase has been obtained. Mathews having regularly sub- 
Bcribed for a certain number of the shares of increased stock in pursu- 
anee of the vote of the shareholders of the banking association at a 
regular meeting of said shareholders held on January 12, 1892, and 
having voted àt said meeting as a shareholder, and paid to said associa- 
tion the Bum of |2,300 for the shares by him subscribed for, and his 
name having been duly entered upon the books of the association as 
the holder of such shares of the increased stock, and having there- 
after, in the due course of business, received the dividends duly de- 
clared thereon, it does not lie in his mouth to say, as against the credit- 
ors of the bank, that the meeting on July 25, 1895, when the increased 
stock of $150,000 was voted for, was not regularly called. He la 
estopped from saying that he had no notice of the meeting held in 
1895, or of the action then taken, or of the certiflcate thereafter issued 
by the comptroller. He is, moreover, estopped from denying. or re- 
pudiating the authority given by his gênerai power of attorney to T. W. 
Beau to act and vote in his place and stead at ail the stockholders' 
meetings of the association. He is estopped from saying that he did 
not authorize the name of T. W. Beau to be inserted in the blank left by 
him to be fiUed in by the bank with the name of any person its oiHcers 
might sélect. It was his duty to ascertain that fact. It is enough to 
say that the power of attorney or proxy so given by him was never re- 
voked. The power given was gênerai in its character ; not limited as to 
time or to any spécifie acts. His proxy was authorized "to vote 
at any and ail stockholders' meetings • • * until this power is 
revoked, on ail shares of stock * * * on which I shall hâve the 
right to vote, and ir, the same manner as I should do were I there per- 
sonally présent." Any vote which Beau thereafter cast was, to ail 
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intenta aûd purposes, the vote of Mathews. Any irregularîty în the 
proceedings, or calls of the meeting, if tliere were any, which. could 
hâve been waived by Mathews if personally présent, could be waived' 
by his proxy, and such waiver was binding upon him. Again, it is ap- 
parent from the facts of this case that, until the association failed, 
Mathews considered himself a subscriber to the increased shares of 
stock, as well as of the original shares, subscribed for by him. He 
accepted and pocketed the dividends without objection, and without 
any murmiir or complaint. Had it continued prospérons, it is safe to 
say that nohe of the objections which he now seeks to urge against 
the regularity or validity of the increase would hâve ever come from 
him. He allowed the association, iii its regular notices published, as 
required by law, to represent to its dépositors, customers, and patrons 
that the stock had been incireàsed. He is therefore çstopped, after its 
failure, froni dënying that he was a subscriber, This principle cannot, 
upon any ^ound reason, be denied. Whèn the law requires a public déc- 
laration or nqtice of the aniount 6f the capital of a national or any 
other bahk to te given to thé worid, or to the community where the 
bank opérâtes, it contemplâtes a truthful and honest &tâtement; one 
upon which the gênerai public deàling with the bank may rely. The 
notice is not required for the sole purpose of imparting knowledge to 
the stockholders. It is made, and i^ec^uired to be made, for the benefit 
of the public, and especially for the information of ail partie« having 
dealings and transactions with the bank. If a contrary rule should 
prevail, it is plain tobe seen that one of the securities which the credit- 
ors of a bank hâve would be taken away, and they woùla be left to the 
mercy of the sharéholdet's, whose diligence and energy coùld always be 
relied upon, in casé ôf danger to themselves, to flnd a vai;iety of reasons 
tending to shbw that some of their actions or the décisions of the comp- 
ti^oUer were not in ail respects regular. It is true that there may be 
cases of indiyidual hardshîp upon the stockholders of the bank, but 
when a man subscribes to th,e stock he has the power, and it is his right 
and duty, to kéep himself advised of the transactions of the bank'; and 
he çan at any tîme, in the event of any departure from the established 
rules, take such stepsas may be necessary to compel the directors and 
the stockholders to proceed in ail their transactions in strict conf ormity 
with the law. If he faUs to do so, it is but fair and just that he should 
be held liable. 

The question as to the shortnéss of the time elapsing in this case 
between the date when the comptroUer of the currericy approved the 
iûcrease of the capital stock and the date when he took possession of 
the books and assets of the bank is iniinaterial. It is the pripciple 
involved that controls the décision, not the length ofi time intervening 
between the açts. Thé door of construction cai^not be op^ned in 
the courts as tb'What particular period of time must transpire before 
't|ie principle shonîd beapplied. ; Mathews, havvng been a subscriber 
ànâ stockholdèr, àécei)tiig its profits, and sharing in its, beneflts, must 
be'Md.legaUy bound to ail. the conséquences of his relations to the 
bank. He must perform.the obligation which he voluntarily assumed. 
Haviug received the advaptages of à stpckholder in the days of the 
bank's prospêrity, hé' cannot be permîtted to avoid its responsibility 
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to its creditors in the day of its adversity. The principles announced, 
and the reasons given therefor, in the following cases, more or less 
analogous to the case at bar, fully support the conclusions we hâve 
reached upon this point: Sawyer y. Hoag, 17 Wall. 610, 623 ; Dpton 
V. Tribilcock, 91 U. S. 45; Sanger v. Upton, Id. 56, 64; "Webster v. 
Upton, Id. 65, 69; Chubb v. Upton, 95 U. S. 665, 667; Pullman v. 
Upton, 96 U. S. 328; County of Morgan v. Allen, 103 U. S. 498, 508; 
Hawkins v. Glenn, 131 U. S. 319, 329, 335, 9 Sup. Ct. 739; Veeder v. 
Mudgett, 95 N. Y. 295, 310. The judgment of the circuit court is re- 
versed. 



DAVIDOW V. PENNSYL VANIA K. CO. 
(Circuit Court, S. D. New York. Mardi 21, 1898.) 

1. Plbading— Dbmukbbb — Admission of Allégations op Complaint. 

In an action by an adminlstrator to recover for death of liis Intestate, 
tlie complaint alleged that, "under the laws of the state of New Yorli, plaln- 
tiff, as sucli adminlstrator, bas a right to commence this action for the bene- 
fit of said next of liln." Held that, slnce the laws of difCerent states are, not 
requlred to be pleaded and proved in the fédéral courts, such an avennént 
was not an allégation of fact admltted by the demurrer. Hanley v. Don- 
oghue, 6 Sup. Ct. 242, 116 U. S. 1, distingulshed. Lamar v. Micou, 5 Sup. 
et. 857, 114 V. S. 223, followed. 

2. Death from Wrongpul Act— Action — Laws ok Foreign State, 

Intestate was kllled In one state, and hls adminlstrator, to recover for hl» 
death, brought an action in another. Held, that whatever cause of action 
resulted to hls survlvors, whether widow, next of kin, or Personal représenta- 
tive, was govemed by the law of the state where the injury occurred. 
8. Samb — Complaint — Suppicienct. 

Laws Pa. 1851, p. 674, 1 19, providé that the widow or Personal represeJita- 
tive of the deceased may bring an action to recover for his death resultlng 
from wrongful act. Laws 1855, p. 309, § 1, provide that the persons en- 
tltled to recover are the husband, widow, chlldren, or parents of the de- 
ceased, and no other relative, and that the déclaration shall state who are 
the parties entltled to recover. Held, that a complaint whleh states that the 
action Is brought for the beneflt of the next of ktn, but which does not state 
that deceased left a widow, chlldren, or parents, does not state a cause of ac- 
tion. 

The complaint avers that plaintiff is a citizen of New York, and de- 
fendant a Pennsylvania corporation ; also that deceased in his lifetime 
was a citizen of New York; that by the négligence of défendant de- 
ceased was struck by one of its engines and killed at Sunbury, in the 
state of Pennsylvania; that the deceased was a brother of plaintiff, 
and left, him surviving, ûye other persons named in the complaint as 
"next of kin"; and that the surrogate of New York duly appointed 
plaintiff adminlstrator of the goods, chattels, and crédits of the de- 
ceased, for the purpose of instituting this action. It ânally avers that, 
"under and pursuant to the laws of the state of New York, plaintiff, as 
such adminlstrator, haa a right to commence this action for the beneflt 
of said next of kin, and that, by reason of the wrongful acts aforesaid 
of défendant, the said next of kin hâve sustained damages in the sum 
of 125,000. The défendant demurred to the complaint as not setting 
forth a cause of action. 
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Wales F, Severance, for the motion. 
Charles Hough, opposed. 

LACOMBE, Circuit Judge (after stating the facts). The averment 
that, "nnder the laws of the state of New York, plaintiff, as such ad- 
ministrator, has a right to commence this action for the beneiit of 
said next of kin," is not an allégation of fact which is admitted by the 
demurrer. The plaintiff cites Hanley v. Donoghue, 116 U. S. 1, 6 Sup. 
et. 242, but seemingly overlooks the fact that that cause came before 
the suprême court upon writ of error to a state court of appeals, and 
that it holds only that an averment that a judgment by the law of the 
state in which it was rendered is Talid and enforceable against one per- 
son, and void against another, is an allégation of fact, when it is made 
in an action brought in a state court; and this, for the reason that 
a state court is not prestiiûed to know the laws of another state, which, 
therefore,. must be proved before it as any other fact. The rule is 
différent in the fédéral courts. "The law of any state of the Union, 
whether depending upon statutes or upon judicial opinions, is a mat- 
ter of which the courts of the United States are bound to take judicial 
notice without plea or proof," Lamar t. Micou, 114 U. S. 223, 5 Sup. 
et. 857. The trespass to the person of deceased which is the ground of 
complaint was committed in Pennsylvania, and he died there as the 
resuit of such trespass. Whatever cause of action results to his sur- 
vivors, whether widow, next of kin, or personal représentatives, must 
be found in the statutes of that state. No such cause of action ex- 
isted at common law, and the statutes of New York are inoperative 
within the limits of the state of Pennsylvania. Dennick v. Kailroad 
Co., 103 U. Sî 17- It becomes necessary, therefore, to inquire what are 
the laws oï Pennsylvania giving a cause of action for injuries causing 
death. The following citations sufflciently disclose the situation: 

"Whenever death shall be occasioned by unlawful violence or négligence and 
no suit for damages be brougbt by tlie party injured during his lifétlme, the 
widow of ajiy such deceased, or if there be no widow the personal représenta- 
tives, may maintain an action for and recover damages for the death thus oc- 
casioned." P. L. 1851, p. 674, § 19. 

"The persons entitled to recover damages for any injury causing death shall be 
the husband, widow, children or parents of the deceased, and no other relative, 
and the sum recçvered shall go to them in the proportion they would take his 
or her personal estate in case of intestacy and that without Uability to creditors." 
P. L. 1855, p. 309, § 1. 

"ïhe déclaration shaU state who are the parties entitled in such nctioa The 
action shall be broUght within one year after the death and not thereafter." 

The right of action glven by the Pennsylvania statute may be en- 
forced in New York, since, to the extent to which it allows recovery, 
it is not inconsistent with the statutes of the latter state, which in 
similar cases allow a recovery for the beneflt of husband, wife, chil- 
dren, or parents. Kailroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905; 
Railroad Co. v. McDuffey, 25 C. G. A. 247, 79 Ped. 934. But the com- 
plaint must show that such a cause of action exists, and this is not 
shown without an averment that deceased has left surviving "persons 
entitled to recover," namely, "husband, widow, children, or parents." 
There being no such averment in this case, the demurrer is sound. 
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Plaintiff may hâve 20 days in which to amend, and, in the event of 
failure so to do, défendant may enter judgment dismissing the com- 
plaint 



FITCHBURG K. CO. v. NICHOLS. 

(Circuit Court of Appeals, First Circuit. February 11, 1898.) 

No. 228. 

1. CONTRIBUTORT NEGLIGENCE— Pl^EADIKG—BuRDBN OP PrOOF. 

An allégation In the complaint that plaintiff was In tlie exercise of due care 
does not affect the rule of the fédéral courts that contributory négligence 
is a matter of défense as to which the burden of proof is on the défendant. 

8. Carbikks— Injurt to Cattle Drovbr— Patment dp Fare. 

This case Is within the settled rule that whether or not a drover In charge 
of cattle transported by rail pays spécial fare is Immaterial in an action to 
recover for personal Injuries. 

8. Same. 

The usual rule of diligence on the part of carriers appUes in favor of 
drovers in charge of cattle on trains, though subject to some modifications 
arising from the necessary conditions of the service which may be recognlzed 
in the spécial contracts of carriage. 

4. Bamb. 

Provisions in a eontract for transportat'on of cattle by rail, that when the 
person accompanying them ghall leave the caboose, and pass over or along 
the cars or track, he shall do so at his own sole risli, and that the carrier 
will not be requlred to stop or start Its trains at or from dépôts or platforms, 
do not extend the exemptions beyond the ordinary hazards peculiar to the 
running of stock and freight trains and to freigbt yards, and consequently 
do not include damage by a water spout which is negligently permitted to 
Project too near the moving cars. 

In Error to the Circuit Court of the tJnited States for the District 
of Massachusetts. 

This was an action at law by Roswell C. Nichols against the Fitch- 
burg Raflroad Company to recoyer damages for personal injuries re- 
ceived by him while in charge of cattle on a train. In the circuit 
court a verdict and judgment were rendered for the plaintiff, and the 
défendant sued out this writ of error. 

George A. Torrey, for plaintiff in error. 

George A. Blaney and William S. B. Hopkins, for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTîfAM, Circuit Judge. This is an action to recover damages 
for Personal injuries received by the défendant in error, Nichols, 
while traveling on a cattle train as a drover in charge of stock on 
the train. The déclaration contains three counts for the same cause 
of action, in each of which it is alleged that Nichols, "while in the 
exercise of due care," was injured, etc. When the train arrived at 
a station known as "Baldwinsville," it stopped for water. This was 
taken from a spout between the tracks. The spout swung on a 
pivot, so that when not in use, and in its proper place, it was parallel 
85 F.— 60 
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tothe tracfeâ. Wlien used, it was moved by the fireman fo a rigM angle 
to .the tracks. It was the duty of the flreman, when sûffiçient water 
had been taken, to push the spout back to its proper place. There 
was évidence tending to show that on this occasion he failed in his 
duty, and pushed the spout only partially back, leaving it projecting. 
Nichols' testimony was substantially as follows: 

"The train arriyed at BaldwinsvUle at about twenty or twenty-flye minutes 
after nlne o'clock In the morning, Beforé arrivlng at Baldwinsvillë, l'asked the 
conduetor of the train when I should hâve time to look over the cattle. He said 
at the next stop that I should hâve ample time to look after them. He said 
nothing more about the time of the stop than that he had to take orders, and, 
water, and take coal, for aught I know. This conversation was a little ways 
before we reached Baldwinsville. I was never over this portion of the Fitch- 
burg Railroad before. When the train stopped, I got put of the car, caboose, or 
whatever you call It, and, went along looklng at the cattle. I saw some that 
were down in bad shape, and went to work to get them ùp. One was lying 
down flat and others atop of It, and I was at work at them getting them up 
at the time the train started. It started along, and I kept walking alpng, kept 
at work at them, getting thelr heads up, so that they would ride better. I 
kept walking along until I found the train was puUing put. I heard no whistle 
blown or bell rung, indicatlng that the train was to start. 1 recelved no notice 
from the conduetor or any other of the train hands that the train was about to 
start. I must hâve been about half way up the train, I should thlnk, when It 
started. I began to walk back to get onto the caboose, but the train was puU- 
ing eut so fast that I found I could not make the caboose and get on, and so 
I did as we always do,— I got up on the side of the car. I laid my pôle across 
the bumpers at the end of the car. With my lef t hand I took hold of the 
handle at the end of the car and stepped onto the step on the outside of the 
car. I put my left foot onto this step, and stepped with my rlght up onto the 
floor of the car where the cattle were standing that projects out a few luches, 
and then made a swing to get round onto the ladder that runs up on the end of 
the car. In turning around to get onto this ladder, as I stepped onto It, I was 
struek in the head. I do not know what struck me. The first thing I knew 
after that I was lying on my back in the car, and a couple of men were stand- 
ing over me." 

On cross-examination he said: 

"I always ride In the caboose if I can. The caboose Is the car on tlte rear of 
the train, and has seats in it, such as they are, for cattlemen and for brake- 
men who oecasionally ride in it. That is where I should hâve gone if there had 
been time to get there. When I got off, I intended to get back Into the caboose 
when I had performed my duties at the station and the train was ready to start. 
I should think the train stopped fuUy ten minutes at Baldwinsville. It is a 
small place, a country village. Before I went to work on the cattle at Bald- 
winsville, I carried some food to a man In my employment, who was on the 
forward end of the train. I walked up to give him the bag, and then I went 
to work at my cattle." 

A witness testified that she ^w the spout strike Nichols, and throw 
him from the train. 

The shipper of the cattle signed a spécial contract for their trans- 
portation, and the défendant below relies on the following provision 
found in it: 

"Whenever the person or persons accompanying said stock, under this con- 
tract, to take care of the same, shall leave the caboose, and pass over or along 
the cars or track of said carrier, or of Connecting carriers, they shall do so at 
their own sole risk of Personal injury from whatever cause; and neither the 
said carrier nor its Connecting carriers shall be required to stop or start their 
trains or caboose cars at or from the dépôts or platforms, or to turnish lights 
for the accommodation or safety of the persons accompanying said stock to 
take eare of the same under this contract" 
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Other provisions of the contract, necessary to a full understanding 
of the case, are as follows: 

"The sald shipper is at his own sole risk and expansé to load and take care 
of and to feed and water said stock whilst being transported, whether delayed 
In transit or otherwise, and to unload the same; and neither said carrier nor 
any Connecting carrier is to be under any llability or duty with référence thereto. 
except In the actual transportation of the same. * * * Said shipper shall 
see that ail doors and openings in said car or cars are at ail times so closed and 
fastened as to prevent the escape therefrom of any of the said stock, and said 
carrier or any Connecting carrier shall not be liable on account of the escape 
of any of the said stock from said car or cars. The said carrier or any Con- 
necting carrier shall not be liable for or on account of any injury sustained by 
sald llve stock occasioned by any or either of the foUowing causes, to wlt: over- 
loading, crowding ône upon another, kicking or gorlng, suffocating, fright." 

Nichols must be understood to hâve signed the contract as the 
agent of the shipper, and he made no objection to it, and is bound by 
it so far as one can be bound by a contract with his employer to which 
he does not object. What we hâve stated comprises the whole case 
so far as it is essential to the issues before us. 

The défendant below excepted to a refusai of the court to ruie that 
the burden was on the plaintiff below to prove that he was not guilty 
of contributory négligence, claiming that the case is excepted from 
the gênerai rule of the fédéral courts, because the plaintiff below 
allèges in his déclaration that he was "in the exercise of due care." 
None of the numerous rulings of the suprême court to the eiïect that, 
on this question, the burden is on the défendant, commencing with 
Kaiiroad Co. v. Griadmon, 15 Wall. 401, hâve ever deemed it necessary 
to notice the state of the pleadings in this particular; and the rule 
has been constantly applied in this circuit to cases removed from 
the state courts, where this allégation frequently appears. The rule 
has more relation to the orderly trial of a case than to the state of 
the pleadings, and to shift from and to it from time to time would 
cause a great judicial inconvenience, whoUy unnecessary, as the al- 
légation referred to may better be regarded as surplusage than as 
leading to a variance. 

The défendant below also duly excepted because the court below 
refused its request to direct a verdict in its favor. The respective 
duties of the court and jury with référence to questions of this char- 
acter hâve been stated so many times by the suprême court and by 
us that we hâve no occasion to do more than refer to Dunlap v. Eail- 
road Go., 130 U. S. 649, 9 Sup. Ct. 647; Kailway Co. v. Schumacher, 
152 U. S. 77, 14 Sup. Ct. 479; Southern Pac. Co. v. Pool, 160 U. 
S. 438, 16 Sup. Ct. 338; Warner v. Railroad Co., 168 U. S. 339, 18 
Sup. Gt. 68: Monroe v. Insurance Co., 3 C. C. A. 280, 52 Fed. 777; 
and De Loriea v. Whitney, 11 C. C. A. 355, 63 Fed. 611. The ex- 
tracts we havb given from the spécial contract with the shipper 
make it plain that it was in the contemplation of ail parties that a 
man in charge should accompany the cattle, and it is of no consé- 
quence to this case whether the carriage of the cattle included his 
f are, «r whether it was to be paid in addition thereto. It is too well 
settled to need discussion that nô question arising from the fact that 
he did or did not pay spécial fard is material. Kaiiroad Co. v. Derby, 
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là How. 468; The New World, 16 How. 469; Eailroad Co, v. Lock- 
wood, 17 Wall. 357; and Railway Co. v. Steyens, 95 U. S. 655. It i» 
also settléd that, even in this class of cases, as applied to drovers on 
cattle trains, the usual raie ai diligence on the part of carriers ap- 
plies, — ^Eailroad Co. v. Horst, 93 U. S. 291, — though, as we think, 
subject to some modiflcations in its application, arising from the 
necessary conditions of the service, recognized in the spécial contract 
at bar. We must also accept as a settled raie that contracts relieving 
common carriers from their common-law liabilities, so far as public 
policy allows them to be relieved, are to be strictiy construed against 
the carriers. Compania La Flécha v. Brauer, 168 U. S. 104, 118, 18 
Sup. et. 12, contains the latest of many expressions of the suprême 
court on this topic. 

Starting with thèse rules, the solution of the case is not dififlcult. 
The défendant below relies on the provisions of the spécial contract 
with the shipper, to which we hâve referred, and on the claim that 
Nichols ^aa guilty of contributory négligence in getting upon the 
train, while in motion, in the manner in which he did. Passing by 
ail questions of pri^ity as between the parties to this suit with référ- 
ence to the spécial contract, but applying the raies which we must 
apply in construing exemptions stipulated for by carriers, we think 
the case is not within the provisions relied on. The only ones 
pointed out to us in this connection are that which relates to men in 
charge of cattle who leave the caboose and pass over or along the cars 
and tracks, and that relieving the carrier from ail obligations with 
référence to dépôts, platforms, and lights. We cannot think thèse 
provisions are unreasonable, or contrary to public policy, if fairly 
construed. TrafSc of this character would be made unduly ex- 
pensive, and would seriously obstruct the proper passenger traflic, if 
it could not be conducted as ordinary freight tralHc is conducted, not- 
withstanding the présence of men in charge of cattle who are not in 
the employ of the carrier. But no permissible construction of the 
exemptions stipulated for in this case could extend to anj-thing be- 
yond the ordinary hazards peculiar to the running of cattle trains 
and freight trains, and to freight yards; and the water spout, per- 
mitted to project as shown by this record, has nothing to do with 
that topic. 

With référence to the question of contributory négligence, the spé- 
cial contract with the shipper has much force. It particularly in- 
sists that ail the care which the stock may require shall corne from 
the men in charge; and, by expressly exempting the carrier from fur- 
nishing dépôts or platforms or lights, it impliedly assured the men 
in charge that they must, and therefore might, do their work about 
the train as best they could. The carrier expressly threw on them 
the performance of ail duties relating to feeding and watering, and 
to the emergencies of crowding, Idcking, goring, or suffocating. The 
nature of the transportation, and the provisions of the spécial con- 
tract to which we hâve referred, make it clear that thèse duties were 
to be performed by the men in charge of the stock under such circum- 
stances that they could not reçoive the opportunities for egress and 
ingress from and to the train incident to passenger traiBc. There- 
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fore, there ia no presumption that ail the rules applicable to boarding 
passenger trains reach the case at bar; and, so far as this record 
shows, the questions whether, and how far, they are applicable, neces- 
earily left much to the jury, under proper instructions, which, in the 
absence of spécifie exceptions to thé charge, we must assume were 
given. Moreover, the late détermination of the suprême court in 
Railroad Co. v. Egeland, 163 U. S. 93, 16 Sup. Ct. 975, shows that, even 
as applied to moving passenger trains, the rules as to contribntory 
négligence are not so rigid as claimed by the plaintiff below. We 
may also add that, even if the plaintiff below was guilty of négli- 
gence, it does not follow that it was contribntory to the injury at bar, 
which was not the ordinary conséquence of boarding a moving train. 
We are, however, content to rest the case, so far as this point is con- 
cerned, on the distinction to which we bave referred between ordi- 
nary passenger trafflc and traffic of the kind at bar, accompanied by 
the stress which the spécial contract with the shipper, and the condi- 
tion of the stock as described in the extracts we hâve made from the 
évidence of the plaintiff below, laid npon him. Eailway Co. v. El- 
liott, 5 C, C. A. 347, 55 Fed. 949, relied on by the défendant below, 
does not appear to us analogous. In the case at bar the conductor 
knew that the plaintiff below was to attend to his stock at the sta- 
tion where the injury happened, while in the case cited the conductor 
had no reason to apprehend that the person injured was in a position 
where he needed to be provided for. None of the other authorities 
cited, and not noticed by us, are of weight as against the décisions 
and well-settled rules which are binding on us. The judgment of 
the circuit court is aflirmed, with the costs of this court for the de- 
fendant in error. 



JEFFERSON v. BUEHANS. 

(Circuit Court of Appeals, Eighth Circuit. April 4, 1898.) 

No. 1,004. 

Evidence— RELBVANCT—RBAr.-EsTATE Sales. 

In an action by a real-estate (îealer to recover on an express contract, where- 
by défendant agreed to pay him a certain percentage of the proceeds of sales, 
In considération of services to be rendered in clearing the title, putting the 
property in marketable condition, and eiïecting sales, évidence as to the 
customary commissions for maliing sales of property is irrelevant. 

Illégal Contracts — Right dp Action. 

Défendant cannot take advantage of the fact that the contract sued on is 
illégal, witliout pleading that défense, except when the contract itself, or tlie 
testimony offered to establish its existence or to support some other issue, 
discloses the illegality. 

BaMB — CONFIDBNTIAL RELATIONS— InDB PENDENT COKTHACT. 

J., having made a valid porchase of certam lands from M., and received a 
conveyance thereof which M. could not impeach, entered into an agreement 
with B. whereby B. undertook to perfect the title to said lands, and resell 
the same on aceount of J. for a certain per cent, of the gross proceeds of the 
sale. In a suit by B. against J. to recover the sum due under said contract 
for perfecting the title and reselling the land, held, that J. could not inter- 
pose the défense that B. had acted as a broker for M. in negotiating the 
first sale by M. to J., and for that reason might be called upon by M. to 
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account to him for the profit which he had rêalized In perfecting the tStle 
and resellJng the land for açcount of J., Inasmuch as the agreement bet-ween 
J. and B. -was an independent and valid agreement, and inasmuch as M. 
might never call upon B. to account for his alleged breach of duty. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This suit, was brought by Ira W. Burhans, the défendant in error, against 
Ruf us C. Jefterson, the plaintlff in error, to recover the sum of 5^10,540, together 
with a large amount of interest thereon, which was alleged to be due froin the 
défendant to the plaintlfC on account of services rendered la perfecting the 
title to, and in selling, certain real property which had been purchased by the 
défendant. The complaint which was flled in the circuit court alleged, in sub- 
stance, that in September, 1889, the plaintifC below was a dealer in real estate 
at the city of Superior, county Of Douglas, state Of Wisconsin; that the défend- 
ant wafe at the same time a man of large means, residiug at St. Paul, in the 
state of Minnesota; that on the 21st day of September, 1889, the plaintlff pro- 
posed to the défendant that if the latter would advance $15,000 in cash for 
the tltle to certain property In the complaint described, and pay to the plaintifî 
30 per cent, of the proceeds of the saïe thereof, as each lot or tract was sold, 
and give to the plalntiff the entire eontrol of sald property, that the plaintifC 
would, on his part, cause the title to Said property to be vested in the défend- 
ant, and would remove certain liens and incumbrances therefrom, so that the 
property would be marketable, and make sales thereof at the earliest time 
pràcticable, and pày over the proceeds of ail the sales to the défendant; that 
the défendant accepted said proposition, and adyaneed said sum of $15,000, 
whereupon the tltle to the property was obtained and conveyed to the défend- 
ant, and that the plaintlff thereafter procured the release of a large number of 
claims and liens against said property, and caused an abstract of title to said 
property to be made out, and advanced and paid out of his own funds, In 
carrying out his part of the contract, the sum of $2^400; that he thereupon pro- 
ceeded to sell and dispose of: sald property in accordance with his undertaking 
so todo; that, for the property so sold, the défendant recel ved in the aggregate 
the sum of $55,150, whereby he became indebted to the plalntiff in the sum of 
$16,545, being 30 per cent, of the proceeds of the sale. The answer which was 
filed by the défendant below to the aforesaid complaint contained, in substance, 
the folio wing allégations: First. That, under the agreement between the plain- 
tlff and the défendant which was referred to in the complaint, the plaintlfl: was 
to recelve 30 per cent, of the net profits of the transaction therein set forth, after 
the défendant below had been relmbursed the sum of $15,000 expended by him 
in purchasing the property, and ail other expenses and disbursements for taxes, 
etc., together with interest thereon at tlie rate of 8 per cent, per annum f rom 
the date of such expenditures. Second. That one James Kasson was jointly in- 
terested with the plaintiff and the défendant in the purchase of the property 
in question, and that said Kasson was a necessary party to the suit. Third. 
That the amount due to the plaintlff on account of the transaction set forth in 
his pétition was not the sum of ' $16,545, as alleged, or any sum whatever, other 
than a sum not exceeding $8,000; that is to say, 30 per cent, of the net profits 
rêalized frcm that portion of the protierty purchased that hàd been sold. The 
answer further aUeged, by way of a separate défense, that the parties plaintilï 
and défendant, together with said James Kasson, had been jointly interested 
In several other real-estate spéculations, ail of which were particularly de- 
scribed In the answer; that in each and ail of said transactions, together with 
the one described in the plaintifli's complaint, the plaintifC and the défendant and 
said James Kasson had been mutually interested. as partners. In view of this 
fact, the answer contained a prayer that said paTtnership might be wound up; 
that the plaintiff's suit might be Consolidated with another suit which had been 
brought by the défendant ànd said James Kasson against the plaintiff to obtain 
a liquidation of the partnership-affalrs, and an équitable distribution of the part- 
nershlp assets. The plalntiff flled a reply denylng the neV matter contained in 
the answer. The trial below rWas to a jury, and resulted in a verdict and judg- 
ment in favor of the plaintiff, for the sum of $231564.02, including interest. To 
reverse said judgment, thé défendant béloW sued out the présent^ writ of error. 
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W. P. Warner (Owen Morris, Harris RichardsoD, and 0. G. Law- 
rence, on briefj, for plaintiff in error. 

John B. Sanborn and George P. Knowles (E. P. Sanborn, on brief), 
for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and PHILIPS, 
District Judge. 

THAYEK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The record in this case does not contain the court's charge to the 
Jury, nor ail of the évidence. The only questions, therefore, which 
are presented for our considération, are those relating to the admissi- 
bility of certain évidence, and thèse will be considered in their order. 

It is urged at considérable length by counsel for the plaintiff in 
error that the trial court erred in refusing to permit his client to an- 
swer the following question, "Do you know what the usual commis- 
sion for real-estate agents who handle and sell property is?" and in 
refusing to allow counsel to show the usual commissions chargea for 
the sale of real property at the city of Superior, Wis., and elsewhere. 
Conceming this exception, it is to be observed that the suit was found- 
ed upon an express contract, whereby, as the plaintiff below claimed, 
the défendant had agreed to pay him 30 per cent, of the proceeds re- 
ceived from the sale of certain real property, in considération of cer- 
tain services to be rendered by the plaintiff, which consisted, not 
only in negotiating sales of the property in question, but in removing 
clouds, liens, and incumbrances therefrom, so as to render the prop- 
erty marketable. The offer of proof which was made was not an 
offer to show that at the city of Superior, at the time of the transac- 
tion in question, it was customary for real-estate agents to charge a 
certain commission for such services as the plaintiff had agreed to 
perform and had in fact rendered; but the offer was, on the contrary, 
to show the customary charge for selling property. Even if we were 
prepared to concède that, in a suit upon an express contract to pay a 
given compensation for certain services, it is compétent for a défend- 
ant to show that the compensation alleged to hâve been promised for 
the services in question was in excess of the usual charge, for the 
purpose of creating a probability or a presumption that no such rate 
of compensation was in fact promised, nevertheless that concession 
would not establish the admissibility of such évidence as was offered 
in the case at bar. The offer, in any event, should hâve been to prove 
the existence of a standard rate of compensation for such services as 
the plaintiff had rendered, and what such rate was. The proof which 
was offered had no legitimate tendency to create a presumption that 
the plaintiff's version of the contract was erroneous, espeeially as both 
parties agreed that the contract between them contemplated the pay- 
ment of an unusually large commission, amounting to 30 per cent. 
The évidence under considération, as we think, was properly rejected. 
An exception was saved to the action of the trial court in refusing 
to permit the défendant below to show that the plaintiff had dis- 
counted at a bank in West Superior, Wis., certain notes that had been 
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received by Mm on account of the sale of some of the real property in 
controversy. We are not able to admit, however, tliat prejudicial er- 
ror can be predicated of such action. The contract alleged in the 
complaint simply bound the plaintifl to turn over the proceeds of ail 
sales to the défendant, "at the earliest time practicable." No com- 
plaint was made by the défendant that he had not received the pro- 
ceeds of ail sales that had been made by the plaintiff, and if, in some 
instances, notes had been received and discounted, and the proceeds 
thereof paid to the défendant, such action would seem to hâve inured 
to the defendant's advantage, rather than to his disadvantage. If, at 
the time this offer of proof was made, anything had occurred during 
the progress of the trial which rendered the proof relevant or compé- 
tent, such fact is not disclosed by the présent record. 

It is further assigned for error that the trial court erred in rejecting 
the dépositions of two witnesses, to wit, Joseph McQueen and John 
McQueen, which were offered in behalf of the défendant. Thèse 
dépositions had a tendency to establish, in substance, the following 
facts: That the property to which this controversy relates, in Sep- 
tember, 1889, and for some years prior thereto, belonged to the heirs 
of one John McQueen, deceased, who resided in the state of Alabama; 
that in the year 1887 the law firm of Burhans & Perkins, of which 
the plaintiff below was a member, had been employed to act as agent 
of said heirs to make an abstract of the title to said property, to pay 
the taxes thereon, and to oversee the same generally; that in Septem- 
ber, 1880, two of said heirs, being the witnesses above named, came to 
the city of Superior for the pufpose of negotiating a sale of the prop- 
erty for cash; that they confeiTed with the plaintiff, Burhans, rela- 
tive to its value, and were advised that it could possibly be sold for 
from eighteen to twenty thousand dollars on long time, for small an- 
nual payments; that said Burhans advised them that R. C. Jefferson, 
the défendant below, was at the time buying land in and around Su- 
perior as an investment, and that he would see said Jeiïerson, and 
propose to him to purchase the property; that an interview was ac- 
cordingly arranged between the said witnesses and said Jefferson on 
the succeeding day, at which interview Jefferson offered to buy the 
property for the sum of |15,000 in cash; that, before accepting said 
offer, they conferred with the plaintiff, Burhans, and inquired of him 
whether the price offered was the reasonable value of the property; 
that, in reply to such inquiry, they were advised by said Burhans 
that 115,000 in cash was, in his opinion, a reasonable price for the 
property, and ail that it could probably be sold for, for cash ; that, in 
reliance on such statement, the property was eventually sold by the 
McQueens to the défendant on the terms proposed; and that, for ne- 
gotiating the sale in question, they paid the plaintiff a commission 
amounting to some $700, and were not aware that he was interested 
to any extent with the défendant, Jefferson, in the purchase of the 
property. The contention is that thèse dépositions should hâve been 
admitted in évidence for the purpose of showing that the contract in 
suit was illégal and void, although no plea to that effect was con- 
tained in the defendant's answer. 
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It is doubtless true tliat when the contract upon which a plain- 
tiff sues, as alleged in his complaint or as proven on the trial, 
appears to be either immoral, illégal, or opposed to public policy, 
it will not be enforced, although the défendant fails to object to 
its enforcement on those grounds either by plea, demurrer, or other- 
wise. No court will lend itsi aid to enforce an agreement which, 
as pleaded, appears to be immoral or illégal, or which is shown to 
be of that character by évidence which is properly introduced in 
the course of the trial, in support of any issue that is raised by the 
pleadings. But if it appears from the terms of a contract, as set 
forth in a pleading, that it is an agreement such as the parties 
thereto had a perfect right to make, then it is necessary to plead 
the existence of such extrinsic facts as the défendant may intend 
to rely upon for the purpose of establishing that the contract is 
tainted with illegality, and is for that reason void. When the 
validity of an agreement has not been challenged by a proper plea, 
and, as pleaded, it is open to no objections on the ground of public 
policy or otherwise, and the fact that such objections exist is not 
disclosed by the évidence offered either to prove or disprove the 
making of the agreement, then the défendant should not be allowed 
to prove extraneous facts for the sole purpose of impeaching it. 
Expressing the same idea in a différent form, it may be said that a 
défendant cannot take advantage of the fact that a contract which 
he has entered into is illégal, without pleading such défense, except 
in those cases where the contract itself, or the testimony oflered to 
establish its existence or to support some other issue, shows that it 
is illégal. Wight v. Eindskopf, 43 Wis. 344, 348; New York Cen- 
tral Ins. Co. V. National Protection Ins. Co., 14 N. Y. 85, 89 ; Samp- 
son V. Shaw, 101 Mass. 145, 149; Williams v. Insurance Co., 54 N. 
Y. 577, 581; Hanauer v. Woodruff, 15 Wall. 439. 

In the case at bar, the contract in suit, as set forth in the com- 
plaint, does not create a suspicion of fraud or illegality. It is an 
agreement such as the parties thereto had an undoubted right to 
make. Neither does the testimony relative to the terms of the 
agreement, which is preserved in the bill of exceptions, disclose 
that the agreement was in any respect unlawful. The only contro- 
versy that appears to hâve arisen at the trial, relative to the nature 
of the agreement, was whether the défendant below had agreed to 
pay the plaintiff a commission of 30 per cent, on the gross sum real- 
îzed from sales of the property in question, for his services in per- 
feeting the title thereto and selling it, or a commission of 30 per 
cent, on the net sum which the défendant might realize after de- 
ducting the cost of the property, interest thereon, and expenses. 
The testimony of the respective parties was addressed to this issue, 
it being the only one that was raised by the pleadings which cou- 
cerned the terms of the agreement, and we are unable to discover 
in the évidence relative to this issue any fact which in itself would 
warrant a court in holding that the contract was unlawful and 
void. We are of opinion, therefore, that the défendant was not 
«ntitled to read the dépositions of the McQueens, and that the trial 
court properly sustained an objection thereto. Thèse dépositions 
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had no tendency to show whether the défendant had promised to 
pay a commission Of 30 per cent, on the gross or the net proceeds 
of the sale, which was the sole question in controversy so far as the 
contract was concerned, and they had no relevancy to any other 
issue that was raised by the pleadings. If, as counsel for the de- 
fendant bëlow contends, they were offered for the ulterior purpose 
of shôwing that the plaintiff beloW had sustained such a relation to 
the McQuèens that he was incapacitated to make the contract in 
suit,, without their consent, then it is clear, we think, that that 
was à défense which should hâve been pleaded before évidence to 
establish It was admissible. 

From another and différent point of view we hâve reached the 
same conclusion, last announced, that the dépositions were prop- 
erly exçluded. Viewing the dépositions in the light most favor- 
able to the défendant, it may be conceded that they contained some 
évidence tending to show that the plaintiff below occupied such a 
confldential relation to the McQueens at the time of their con voy- 
ance and sale of the property in question to the défendant, Jeffer- 
Bon, that they may be entitled to require the plaintiff ta account to 
them for whatever profit he subsequently realized by virtue of bis 
contract with the défendant, which he is now seeking to enforce. 
By this remark, however, we would not be understood as express- 
ing a deflnite opinion on that question, or as prejudging any con- 
troversy which may arise in the future. The fact, however, if it 
be a fact, that the McQueens bave a cause of action against the 
plaintiff. as their agent, for an alleged breach of duty, does not 
render the contract between the plaintiff and the défendant illégal 
and void. That contract stands upon its own footing, and rests 
upon independent considérations. The dépositions do not show 
that the McQueens are, or that they ever were, entitled to avoid 
their conveyance to the défendant, Jefferson, either on the ground 
of fraud or for other reasons, while the defendant's own testimony 
relative to his dealings with the McQueens shows that he was an 
innocent purchaser for value, and is entitled to hold what he in 
good faith acquired. We fail to perçoive, therefore, how the de- 
fendant can take advantage of an alleged fraud said to hâve been 
perpetrated by the plaintiff on third parties, in which the défend- 
ant himself was in no wise concerned, as an excuse for the non- 
performance of his own agreement, which was entirely valid. It 
may be that the McQueens will elect to ratify the acts of their 
agent, or, at least, that they will not deem it best to complain of 
his alleged breach of duty. Whether they shall do so or not rests 
with them to détermine, and, as the acts in question are clearly sub- 
ject to ratification, it is not within the power of the défendant to 
control their action in that behalf, or to litigate with the plaintiff 
questions which they may not think proper to litigate. 

Two other exceptions were saved to the action of the trial court in 
refusing to permit two questions to be answered, but they are not 
deemed to be of sufiicient importance to merit spécial notice. 

It is urged, flnally, that the plaintiff was not entitled to sue on the 
contract between himself and the défendant, because ail the property 
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in controversy had not been sold when the suit was commenced, and 
that tlie verdict is, in any event, erroneous, because it includes inter- 
est from the dates of the several sales. With référence to thèse 
points, it is only necessary to say that, if either was well taken, they 
are not presented by the record in such a form that they are open to 
review. The bill of exceptions does not show that either proposition 
was suggested to the trial court. The judgment below is therefore 
aiSrmed. 



UNITED STATES ex rel. INTERSTATE COMMERCE COMMISSION V. SEA- 
BOARD Rï. CO. OF ALABAMA. 

(Circuit Court, S. D. Alabama. Maxcb 9, 1898.) 

Mandamds— Motion to Commit. 

Wbere a writ of mandamus, commanding a raUway company to make eut 
its annual report, is served on the secretary and treasurer, who shows that 
he bas not possession of the books necessary to enable him to make out the 
report, and that he bas resigned, and is no longer connected with the raib-oad, 
a motion to commit for contempt is denied. 

On motion of complainants for a rule on Robert Middleton, formerly 
secretary and treasurer of said railway company, to show cause why 
he should not be committed for failure to obey the writ of mandamus 
issued in the cause. For the opinion rendered on the merits, see 82 
Fed. 563. 

Morris D. Wickersham, for the United States. 
Saffold Berney, for respondent 

TOULMIN, District Judge. When the writ of mandamus is against 
a private corporation, according to the common law, it should be ser^red 
on the head offlcer of the company, or upon the sélect body within 
the corporation whose province it is to put in motion the machinery 
necessary to secure performance of the duty commanded, or upon that 
superior officer who would be expected to carry out a gênerai order 
of the governing body of the corporation for the doing of the thing 
enjoined by the writ. Merrill, Mand. § 237. The mode of service of 
the writ is regulated by statute. The writ in this case was directed to 
the Seaboard Railway Company, but it was served on Robert Middle- 
ton, secretary and treasurer of the company. 

Mandamus will not lie to one having no duty in the premises, or 
who bas gone out of office. It does not lie to compel a party to do an 
oflflcial aet when he is functus ofQcio, and the act is not within his 
power. Respondent, Middleton, in his answerto the rule, says: 

"Respondent dénies that he has declined or refused to make out and file such 
report, and says that he has not complled with the said writ of mandamus solely 
because it is out of his power to do so, for the reason that he is not m possession 
of, nor has he access to, the data and information absolutely necessary to enable 
him to make out such report. Respondent further says that it is true that for a 
number of years, and up to the date of his résignation, on July 6, 1897, he 
was the secretary and treasurer of said railway company, but that he was only 
nominally such secretary and treasurer, and that bis sole duties in connection 
with said railway company were those of local financial agent of said railway 
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eompanj résident in the state of Alabama, and confined almost exclusively 'o 
the malilng and negotiating drafts upon the New Yorli office of said railway 
Company, for tlie purpose of obtaining moneys to be used in paying the operating 
and pthev expenses of said railway company, and in disbursing said moneys in 
payiiig such expenses, and that, in fact, he was simply the financial agent of 
said railway company, résident in Alabama. Respondent further states that 
the only boolis and papers of the company wliieh hâve ever been in the custody 
or control of respondent, or which were at any tlme kept or In use by him, are 
the draft bboks and check books and voucher books of said company; that ail 
the other books and papers of the company hâve always been kept in New York 
City, at the company's office, in said city; and respondent does not know where 
said books and papers are at the présent time, but he is informed and believes, 
and so states, that at présent, and for some tlme past, such books and papers 
are and hâve heen in New York City, in the possession of the courts there; and 
respondent affirms that he has never had any control over th'^m, nor power to 
get them into his possession, and that it is only from such books and papers 
that the necessary data and information for making out such annual report can 
be obtained; hence his inabllity to make out such report. Respondent further 
states tliat said books and papers were not sent to New York, nor are they kept 
there, by any procurement or design on the part of respondent to avoid making 
out and filing such annual report, but that such books and papers were kept 
in New York City solely for the convenience of said railway company in the ad- 
ministration of its gênerai business. Respondent further says that it was not a 
part of his required duties, as seeretary and treasurer of said railway company, 
to make out and file with the Interstate commerce commission the annual reports 
of said Seaboard Railway Company, and that he has never made out or filed 
wlth such commission any such report; and respondent states, on information 
and belief, that such reports were always made out In New York City, under 
the supervision and direction of Mr. H. D. Haven, the président of said company, 
who resided in New York City. Respondent further states that on July 6, 1897, 
he tendered to Mr. H. D. Haven, the then président of the said Seaboard Rail- 
way Company, his résignation as seeretary and treasurer of said railway com- 
pany, and that said résignation was accepted by Mr. Haven, as such président, 
and that since July 6, 1897, respondent has ceased to be the seeretary and treas- 
urer of, or to be In any way connected wlth, the said Seaboard Railway Com- 
pany." 

This answer is under oath. It is not traversed, and the facts pleaded 
therein are not denied. They must be taken as ti'ue by the court. 

An attachment for not making return as ordered by a mandamus 
will be refused if the party, without fault on his part, has not the 
power to do the act desired. Merrill, Mand. § 298. 

The respondent is at liberty to show any excuse he may hâve for 
disobedience to the writ on the hearing for a motion to show cause 
why an attachment should not issue. If the excuse is suiHcient in the 
eyes of the court, the writ of attachment will not issue. "The law 
never seeks to command the impossible, and it has always been held 
by the courts of this country, as well as by those of Eiigland, that 
'impossibility of obédience' is a good and sufflcient return to a writ 
of mandamus." Président v. Mayor, etc., 40 Fed. 799-801; State v. 
Dunn, Minor (Ala.) 46. 

The motion to commit as for contempt the respondent, Robert Middle- 
ton, late seeretary and treasurer of the Seaboard Railway Company, 
the respondent in the mandamus proceeding, is denied. 
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LUITWEILER v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. March 29, 1898.? 

No. 617. 

1. Cbiminal Law—Appeal— Motions por New Trial. 

Rulings on motions for a new trial in the fédéral courts are not assignable 
as error. 

2. Same— Objections to Evidence — Exceptions. 

Rulings on objections to évidence are not reviewable when no seasonable 
exceptions were talien. 

In Error to the District Court of the United States for the Eastern 
District of Texas. 

Frank Lee, for plaintifE Ln error, 
J. Ward Gurley, U. S. Atty. 

Before PARDEE and McœRMICK, Circdt Judges, and SWAYNE, 
District Jodge. 

PARDEE, Circuit Judge. The plaintifl in error, E. H. Luitweiler, 
was indicted, tried, convicted, and sentenced in the district court for 
the Eastern district of Texas, sitting at Paris, Tex., for receiving a 
bribe while acting as a commissioner of the United States circuit court 
in the Indian Territory. After vainly moving for a new trial in the 
court below, he sues out this writ of error, aasigning as error certain 
alleged rulings of the trial court in regard to the admission of évidence 
on the trial, and the refusais to grant a new trial; giving many reasons 
why the court erred in refusing a new trial. The bill of exceptions 
contained in the record shows that objections were made by the counsel 
f or the plaintiff in error to certain questions propounded différent wit- 
nesses in the course of the trial, but does not show that any objection 
was made, or exception seasonably reserved, to any ruling of the court 
in relation thereto. 

The first assignment of error is to the effect that the court erred in 
pennitting the witness James Wolverton, over the objections of the 
défendant, to testify that he had heard the plaintiff in error had re- 
ceived a bribe from one McNeese; also, that he had heard that the 
défendant had received other bribes from différent parties. The biU 
of exceptions shows as f oUows : 

"The défendant ofCered as a witness James Wolverton, and proved by him 
that he was acqualnted with the gênerai réputation of the défendant, B. H. Luit- 
weiler, for honesty, and that It was good. On cross-examination the district 
îittorney asked witness If he had not heard that the défendant had received a 
bribe from one McNeese, as a considération upon which défendant would release 
said McNeese, who was on trial before défendant, who was sitting as United 
States commissioner. Défendant objected on the grounds that the question 
eliclted hearsay testlmony, and did not seeli to obtain any fact the witness Imew. 
Second. It was trying indirectly, by hearsay évidence, to prove that the défend- 
ant had accepted other bribes than the one charged in the case on trial. The 
court overruled the objection, and witness stated that he had heard that the 
défendant had received the money to discharge said McNeese. Then the dis- 
trict attorney, over the objection of the défendant, aslied witness if he had not 
heard that the défendant had accepted $125 from Dr. Davis, as a bribe, and If 
he had not heard that the défendant had accepted money from Dr. Evans, as 
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a brlbe. Défendant objected to the questions and anawers— First, because It 
was hearsay, and not admissible to show that the défendant had accepted bribes 
other than the one charged, for which he was on trial; second, because the gov- 
emment had at command the witnesses Dr. Davis and Dr. J. C. Evans, who 
were présent, and had been sworn as witnesses, and were then In the witness 
room; thlrd, the prosecutlon was prpvlng by hearsay facts that tbrowed [sic] 
suspicion upon the défendant, when, If the facts aslied about were true, the 
prosecution was In a position to prove It by direct testlmony. AU of whlch ob- 
jections made by the défendant wère overruled by the court, and the wltnesa 
answered that he had heard of the défendant accepting the bribes asked about, 
but did not linow anything of the truth of the charges. Whereupon the court 
admitted the testlmony of Wolverton that he had heard about the transactions 
between Luitweiler, McNeese, Evans, and Davis, but stated to the Jury that bis 
statements were not admitted as évidence against the défendant, Luitweiler, 
but simply to test the witness' memory and credlbillty." 

The second assignment of error is that tlie court erred in permît- 
ting the prosecuting attomey to ask the défendant, while on the wit- 
ness stand, if he had not accepted bribes from Mr. McNeese, Dr. Davis, 
Dr. Howell, and Dr. J. 0. Evans. In relation to this matter the bill 
of exceptions shows as foUows: 

"On cross-examination of the défendant the district attomey asked the défend- 
ant If on, a certain tlme he did not recelve from Dr. Davis, through Dr. Howell, 
$125, as à brlbe, for which he was to suppress papers that were then out, 
charging Davis wlth the crime of introducing and selling intoxlcating liquors 
in the Indian Terri tory, and If he (the défendant) did not accept a brlbe from 
one McNeese, and if he did not accept a brlbe from Dr. J. 0. Evans, for which 
he (the défendant) agreed to dismiss the case against Evans. The défendant 
then and there objected to the question, and to defendant's belng required to 
answer— First, because it was attempted to try three cases at one tlme; second, 
because; no ïnatter what the defendant's answer mlght be, the question assumed 
that the défendant had received the brilles asked about; thlrd, if the prosecu- 
tion wanted to prove the truth of what Dr. Evans, Dr. Howell, and Mr. McNeese 
had done in regard to brlbing défendant, they were each of them in the witness 
room, and the prosecutlon ought to put them on the stand, and not assume the 
défendant guilty of accepting bribes generally. Whereupon the prosecuting attor- 
ney remarked, in the présence of the Jury, 'We wlU put them on the stand.' 
Oounsel for the défendant then sald, 'If the gentlemen say they wlll put 
Dr. Evans, Dr. Howell, and Dr. Davis, and McNeese on the stand, and prove 
those facts, we wlll wlthdraw the objections.' The défendant then answered 
the question in the négative. When the défendant closed hls évidence, Dr. 
Davis was OfCered as a witness by the govemment. The défendant objected, 
and the jury was wlthdrawn. Then the court heard the testlmony of Dr. Davis 
and Dr. Howell and Dr. Evans and Mr. McNeese, and none of them testified 
to any fact that the court would allow to go to the jury against the défendant." 

The other three assignments of error are that the court erred in re- 
fusing to grant a new trial, for many and varions reasons. Rulings on 
motions for a new trial are not revieWahle on error. On the whole 
record, there is no ruling of the court below which we are authorized 
to review, and as, prima facie, the indictment is good, and the proceed- 
ing regular, we can grant the plaintiff in error no relief. AfQrmed. 



IN RE VON DEK ÀHE. 959 

In re VON DER AHB. 
(Circuit Court, W. D. Pennsylyanla. February 11, 1898.) 

CONSTITUTIONAL LaW— DuE PbOCESS— AbREST OF PRINCIPAL ET BaIL. 

The arrest of a principal by hls bail la based on the relationsUp the parties 
hâve establislied between themselves, and not on any process of tbe court; 
and hence tiie bail may malie the arrest in another state than that where 
tbe bond Is given, and transfer him thereto, witbout Infrlnglng bis right 
under the fédéral constitution to due process of law. 

Habeas Corpus. 

J. S. & E. Gr. Ferguson, for relater. 

C. A. O'Brien, Eichard B. Scandrett, and A. 0. Fording, for re- 
spondent. 

BUFFENGTON, District Judge. This is a writ of habeas corpus, 
sued out by Chris Yon Der Ahe against Mcholas A. Bendell, com- 
manding him to show by what right he holds the petitioner, and de- 
prives him of his liberty. The respondent justifies his détention of 
said petitioner under the f acts hère set f orth, viz. : One Baldwin had 
brought, in the court of common pleas No. 3, of Allegheny county, Pa., 
an action of trespass for malicious prosecution against Von Der Ahe. 
Under the laws and practice in Pennsylvania, the suit was begun by the 
issue of a capias, by virtue of which capias Von Der Ahe was arrested 
by the sheriff of said county. To procure his release from custody 
and avoid imprisonment, Von Der Ahe had one Nimiclc become his 
bail on a capias bond, the condition of which was that he {Von Der 
Ahe) "shall satisfy the condemnation money and costs, or surrender 
himself into the custody of the sheriff of Allegheny county, or, in de- 
fault thereof, that the said W. A. Nimick, the aboTe-named bail, will 
do so for him." Thereupon Von Der Ahe was released from custody. 
Upon trial of the case, a judgment was entered in Baldwin's favor, 
which was subsequently afiirmed by the suprême court of Pennsylvania. 
39 Atl. 7. 

Under the Pennsylvania practice, the bail may, it is to be noted, dis- 
charge themselves by a surrender of their principal at any time prier 
to 14 days after the service of a scire facias or summons upon them, 
issued after the termination of the action (1 Troub. & H. Prac. § 319); 
and, upon the exécution of the bond, "it shall be lawful for the bail 
therein, to hâve, from the ofiieer by whom it is taken, a bail pièce," etc. 
Act June 13, 1836, § 11 (Purd. Dig. p. 63). Von Der Ahe having 
failed to pay the judgment or surrender himself to the sheriff, Nimick, 
the bail, on February 3, 1898, took out a bail pièce, which was duly 
certifled by the prothonotary and judge of the court wherein the action 
was brought. By indorsement thereon, Nimick authorized Bendell, 
the respondent, to exécute the same, and in his "behalf to take, seize, 
and surrender to the sheriff of Allegheny county, Pennsylvania, said 
Chris Von Der Ahe." In pursuance of such authority, Bendell subse- 
quently took Von Der Ahe into custody at St. Louis, in the state of 
l^lissouri, and by force brought Mm to Pittsburgh, for delivery to the 
sheriff. Thereupon the petitioner, alleging that he was a citizen of 
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Missouri, "that no légal proceedings, if aay such could hâve been iad; 
were begun to warrant any such arreat in the state of Missouri," and 
that, contrary to article o of the amendments to the constitution of the 
United States, he was deprived of his liberty without due process of 
law, sued dut this writ. 

Of late yeai^ We hâve grown so accustomed to the proceedings by 
réquisition that we hâve corne to regard it as the only means by 
which a person can be arrested and removed from one state to another. 
An examination of the authorities, state and fédéral, shows, however, 
that, under certain circumstances, bail hâve the right to arrest their 
principals, wherever they flnd them, and remove them to the forum 
from which they hâve been released, and to which they hâve obligated 
themselves to surrender. By thèse authorities, to which we shall 
refer, it would seem settled that when one is arrested, and bail is given, 
such principal is regarded as delivered into the custody of such bail; 
that tiie bail has a right to arrest or take the principal into custody at 
any time or place in order to surrender him; that such arrest is not 
made by virtue of the process of a court, but is the exercise of a right 
arising from the relation between the parties ; that a bail pièce is not 
the authority for such arrest^ but is simply évidence of the relationship 
between the parties. Such being the distinctions clearly drawn in 
the décisions, it will at once be seen that there is a fundamental dif- 
férence between the right of arrest by bail and arrest under warrant 
where such right to arrest is based upon a court process, which, per se, 
can hâve no extrajurisdictional power or efficacy. The latter right 
dépends upon the process of the court which issued it, and necessarily 
such process confers no power outside that jurisdiction. The former 
arrest, viz. of principal by bail, is based upon the relationship which 
the parties hâve established between themselves, and consequently, as 
between the parties, is not conflned to any locality or jurisdiction. 

In NicoUs V. Ingersoll, 7 Johns. 154, the peculiar relation created 
between principal and bail was clearly pointed out by the suprême 
court of New York. The plaintiff had given bail for his appearance 
in a civil action in Connecticut. The bail took out a bail pièce, and. 
by an authorized agent, arrested the plaintiff in New York, and 
forcibly took him to Connecticut. Subsequently, the plaintiff brought 
suit in New York for aissault and false imprisonment growing out 
of such taking. The arrest was justiiied, the court saying: 

"The next inqulry is as to the right of bail to talte the principal out of the 
state in which the recognizance was entered into. I do not perceive how any 
question of jurisdiction can arlse hère. The power of taking and surrendering 
is not exercised under any judieial process, but results from the nature of the 
undertaliing by the bail. The bail pièce is not a process, nor anything in the 
nature of it, but is merely a record or mémorial of the delivery of the principal 
to his bail on security given. It cannot be questioned but that bail in the com- 
mon pleas would hâve a right to go into any other county in the state to talte 
his principal. This shows that the Jurisdiction of the court in no way Con- 
trols the authority of the bail; and as Uttle can tlie jurisdiction of the state 
affect this right as between the Imil and his principal. How far the govern- 
ment would hâve a right to consider Its peace disturbed, or its jurisdiction vio- 
latecl, or whether relief would not be granted on habeas corpus, when a citizen 
of this state was about to be carried to a forelgn country, are questions not now 
before the court. • * • ïhe cases I hâve referred to are sulBcient to 
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show that the law conslders the principal as a prisoner, whose gaol libertles are 
enlarged or clrcumscrlbed at tlie will of his bail; and, accordlng to this view 
of the subject, it would seern necessarily to follow that, as between the bail and 
his principal, the controlling power of the former over the latter may be exer- 
cised at ail times and in ail places; and this appears to me indispensable for the 
safety and security of bail." 

This case was followed by the suprême court of Massachusetts in 
the case of Corn. v. Brickett, 8 Pick. 138. There the principal was 
arrested in a civil action in Vermont, and gave bail. He was subse- 
quently arrested in Massachusetts uwn a bail pièce, and thereupon 
sued out a writ of habeas corpus, alleging he could not be lawfuUy ar- 
rested in the latter state. Upon hearing, he was remanded to the 
custody of the bail for removal to Vermont. 

The suprême court of Connecticut, in Parker v. Bidwell, 3 Conn. 84, 
cited approvingly the doctrine of Nicolls v. Ingersoll, supra, and justi- 
fied thé arrest upon bail pièce and removal from Connecticut to New 
iTorl^ of a principal who had given bail in an action in the latter state. 

In 1887 the cases of McoUs v. Ingersoll and C!om. v. Brickett were 
cited and approvéd by the suprême court of Vermont in Worthen v. 
Prescott, 60 Vt. 72, 11 Atl. 690, Speaking of the right of bail to ar- 
rest, the courts say : 

"Their authority arises more from contract than from the law; and, as between 
the parties, neither the jurlsdictlon of the court nor of the state controls it; and 
so bail may take the principal in another jurisdictlon or another state, on the 
ground that a valld contract made in one state is enf orceable in another accord- 
lng to the law there. NicoUs v. Ingersoll, 7 Johns. 145; Com. v. Brickett, 8 
Plek. 138. This shows that the authority need not be exereised by process, but 
that it Inheres in the bail themselves; and that they may exercise It personally, 
or députe another to exercise It for them. See the case last cited and Pyewell 
V. Stow, 3 Taunt. 425; 1 Tldd, Prac. 218." 

Nor is the doctrine of thèse cases without support in Pennsylvania. 
In Respublica v. Gaoler of Philadelphia, 2 Yeates, 263, the suprême 
court of that state recognized the right of bail in a suit in Virginia 
to arrest in Pennsylvania on a bail pièce, saying : 

"In the relation In which the several states composing the Union stand to 
each other, the bail in a suit entered in another state hâve a right to seize and 
talîe the principal in a sister state, provided it does not interfère with the Inter- 
est of other persons who hâve arrested such principal." 

In U. S. V. Bishop, 3 Yeates, 37, the same court recognized the 
right of bail in a Virginia suit to arrest Bishop, the principal, in 
Pennsylvania, and directed his delivery to the bail when certain 
pending court-martial proceedings terminated. 

Thèse cases were cited with approval and as declaratory of the 
law in Pennsylvania by Justice Baldwin, of the suprême court of the 
United States, sitting in this circuit, in Johnson v. Tompkins, 1 Baldw. 
571, Fed. Cas. No. 7,416. 

In Broome v. Hurst, 3 Yeates, 123, the suprême court of Pennsyl- 
vania refused to discharge a man who was arrested on a bail pièce 
while retuming from attendance on court as suitor, drawing a dis- 
tinction between arrests by ministerial offlcers and the acts of bail 
in taking custody of their principal. The motion was discharged, 
and the arrest justified, because it was of the latter class. 
85 F.-61 
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In Corn. V. Eiddle, 1 Serg. & E. 310, arrests on bail pièces from 
(ither States werë referred to as a practice reeognized in Pennsylvania. 

In Holsey V. Tretillo, 6 Watts, 402, tUe principal was arrested in 
Pittsburgh by bis bail in an action in New Jersey. While he was 
thus in custody of bis bail, the sheriff of Allegbeny county arrested 
him upon a capias. On babeas corpus sued ont by tbe bail, tbe prin- 
cipal was released from tbe sheriff, and retaanded to the charge of 
the arresting bail; the cases of NicoUs v. Ingersoll alid Com. v. Brickett 
beîng citéd.TOth approval. 

In Masori's Pétition, 6 Leg. Gaz. 110, we hâve a comparatively late 
décision by the suprême court of Pennsylvania which is strong in 
point. Masoh, who had given bail in an action in New York state, 
was taken into custody in Pennsylvania by his bail. He then sued 
ont a writ of habeaa corpus in the court of commôn pléas of Luzerne 
county, which court remanded him to the custody of the bail. This 
order was affirmed by the suprême court in an opinion delivered by 
Judge Agnew. As the opinion is not found in the State Reports, 
and is not generally accessible, we quote the same at some length. 
It will also be noted that it disposes 6f the question raiSed in the 
preseht case as to the effect of the act of . July 12, 1842 (Purd. Dig. 
p. 67, pi. 52), abolishing imprisonment for debt, Judge Agnew says : 

"It Is well settled that bail from another state may arrest his principal in this 
State upon a bail pièce, or députe another to do It, and talce him out of the state, 
for the purposé oî surrendering him in discharge of his recognlzance. Holsey 
V, Trevillo, 6 Watts, 402. But It is objected tliat; the act of 1842, abolishing im- 
prisonment, bas wrought a change hi this respect, and opérâtes as an exonération, 
for which Kelly v. Henderson, 1 Barr, 495, is clted as authority. Tliis is true 
as to bail at the time of the passage of the act, who then had their principal in 
custody. In a casé where the nonimprisonment law eut up the, right of imprison- 
ment by the root. But oertainly it is not trué where the right of arrest re- 
mained under any of the exceptions in the act of 1842. Precisely so must we 
View an arrest by the bail under a: bail pièce, issued in an action in another state. 
The presnmption is that the suprême eotirt of New York acted rightly in re- 
quiring bail in the action thera We certalnly ought not to inquire into the 
legality of his arrest there, and discharge the prisoner from the custody of his 
bail. Our order would be no justification to the bail in an action against him 
on his recognizance. The relation of the states to each other, requlring mutual 
co-amity, and the provision In the constitution of the United Stiates that full faith 
and crédit shall be given in each state to the publie acts, records, and Judicial 
proceedlngs of every other state, forbld an inqulry Into the cause of action in 
New Yorls,— one which we could not conduct with safety to the bail or crédit 
to ourselves. We must take It for granted that the bail was rightly demanded, 
and the défendant committed to the custody of his bail, in conf ormity to the 
law of New York. This being so, the bail has the right to take his principal hère, 
and remove him to New York, in order to comply with his undertaking." 

, It "will thus be seen that the arrest of a principal by his bail in a 
state other than that where the bail was given has the sanction of 
numerous décisions of great weight, though not of controUing effect 
upon this court. But, apart from them, we do not think the ques- 
tion an open one so far as this court is concerned. Where the law 
has been laid down by the suprême court of the United States, the 
duty of this court to follow it is unquestioned. In our judgment, 
the law governing it was announced by that court in Taylor v. Taint- 
or, 16 Wall. 371, and is décisive of the présent case. The court there 
say. 
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"When bail is given, the principal Is regarded as delivered to the custody of 
his sureties. Their dominlon Is a continuance of the original imprisonment. 
Whenever they choose to do so, they may seize him, and deliver him up in their 
discharge; and, if that cannot be done at once, they may Imprison him until 
it can be done. They may exercise their rights in person or by agent. They 
may pursue him into another state; may arrest him on the Sabbath; and, if 
necessary, may break and enter his house for that purpose. The selzure is not 
made by vlrtue of new process. None Is needed. It is likened to the rearrest 
by the sheriff of an escaping prisoner. In 6 Mod. 231, it Is said: 'The bail 
hâve their principal on a string, and may pull the string whenever they please, 
and render him in their discharge.' The rights of bail in civil and crimlaal cases 
are the same." 

Irrespective of any views this court might entertain of tlie ques- 
tion, were it new, and not affected by former décisions, we are con- 
strained, under stress of thèse décisions, and particularly in view of 
that of the suprême court of the United States, to hold that Van Der 
Ahe could lawfuUy be arrested in the state of Missouri by his bail, 
and removed to Pennsylvania. The petitioner is therefore remanded 
to the custody of Bendell, the respondent; and it is so ordered. 



UNITED STATES v. KARLIN. 

(District Court, D. Oregon. March 14, 1896.) 

Rbhotal of Pkisonbr— Requisite Psbskiîtment — Sufficienot of Pétition. 
lîiere can be no removal, under Eev. St. § 1014, from one district to 
another for trial, where there has been neither an indlctment nor an exami- 
nation before a commissioner, in either district, involvlng an inquiry as to 
the fact of the alleged crime, and, If the pétition of the United States attor- 
ney for the removal allèges only an affldavit charging a crime, the prisoner 
■wiU be released. 

This was a pétition by the United States attomey for the district 
of Oregon for the removal of défendant, Fred Karlin, to the district 
of Washington, where it is alleged he is charged by afiSdavit with a 
violation of the internai revenue laws. 

John H. Hall, U. S. Atty., and Charles J, Schnabel, Asst. U. S. Atty. 
George 0. Brownell, for défendant. 

BELLINGEE, District Judge. The pétition of John H. Hall, 
United States attorney, shows that on the 7th of Pebruary, 1898, before 
P. M. Bonney, a United States commissioner for the district of Wash- 
ington, residing in the city of Spokane, in that district, an afiadavit 
was made by one W. E. McAfee, a deputy coUector of internai revenue 
of said district of Washington, charging the défendant with unlaw- 
fuUy carrying on the business of a retail liquor dealer without having 
paid the spécial tax required by law, and removing, depositing, con- 
cealing, and disposing of distilled liquors, with intent to defraud the 
United States of the tax thereon, contrary to the form of the statute 
in such cases made and provided, etc. ; that a warrant was duly issued 
by the said commissioner for the arrest of the said Fred Karlin on the 
said 7th of February, 1898; that said warrant was plaeed in the hands 
of the United States marshal for the district of Oregon, and: by vir- 
tue thereof the said marshaj arrested the said Karlin, apd now has 
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Mm in custody; tbat said Karlin Was examined before United States 
Commissioner Edward N. Deady, on the 9th day of March, 1898, as to 
the identity of said Karlin and the person cliarged, and held by said 
comtnissioner to await tlie action of tliis court. Wherefore tiie attor- 
ney for tlie United States pétitions that an order be issued directing 
the marshal for this district to deliver said Karlin to the United States 
marshal for the district of Washington, at Spokane. This proceed- 
ing is brought under section 1014 of the Eevised Statntes of the United 
States, which section provides, among other things, that where aay 
offender or witness is committed in any district other than that where 
the offense is to be tried it shall be the duty of the judge of the district, 
where such offender or witness is imprisoned, seasonably to issue, 
and of the marshal to exécute, a warrant for his removal to the district 
where the trial is to be had. In Re Bailey, Woolw. 422, Fed. Cas. No. 
730, the question of procédure under this statute is considered in a 
correspondence between Mr. District Judge Love and the late Mr. 
Justice Miller, and the conclusion reaehed that, in cases arising under 
this statute, there must be an examination of the person sought to be 
removed, where no indictment has been found, at least before the 
commissioner for the district where the party is found, or before the 
commissioner of the district where the crime is alleged to hâve been 
committed. In short, there can be no removal of the défendant upon 
a mère affidavit charging him with the commission of a crime, as the 
basis of a proceeding or prosecution against him. It is said in this 
case that the examination which has taken place before Commissioner 
Deady involved an inquiry as to the fact of the crime, but my action 
must be based upon the pétition of the attorney for the United States. 
I am concluded by the facts appearing in that pétition. How far it is 
open to the prosecution to issue another warrant for the arrest of Kar- 
lin, and to hold him for an examination before the commissioner hère 
for the crime charged, is not decided. Upon the pétition of the district 
attorney, because of its insufflciency, there will be an order directing 
the discharge of the défendant. 



MORRIS BUROPEAN & AMERICAN EXP. CO. v. TJNITED STATBS. 

(Circuit Court, S. D. New York. March 8, 1898.) 

CusTOHS Ddtibb— Works op Art por Présentation to Rbligiotjs Socibtt. 
Plaintlff Importeâ a church altar and reredoa for présentation to a cliurcb 
In New Yorli. It was originally designed by a leading American artist In 
this style of church architecture. A French artist of réputation made origi- 
nal designs for the angels, and Impressed his personallty upon the work. 
Held, that It is a "work of art," within the meaning of Act Aug. 27, 1894, 
par. 686, and entltled to admission free of duty. 

This was an appeal by the Morris European & American Express 
Company from a décision of the board of gênerai appraisers affirming 
the action of the collector of the port of New York in respect to the 
classification for duty of an imported church altar. 

Howard T. Walden, for the importer. 
Henry C. Platt, for the United States. 
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TOWNSEND, District Judge. In 1896 the plaintifE imported into 
the port of New York a church altar, including a tomb and reredos, 
for présentation to the Trinity Episcopal Church at Binghamton, N. 
Y. The collecter classifled it for duty at 30 per cent, ad valorem, as 
"dressed stone, not speciflcally provided for," under paragraph 106 
of the act of August 27, 1894. The importer protested, claiming the 
altar as free, either as a "work of art, imported expressly for présenta- 
tion to an incorporated religions society," under paragraph C86 of 
said act, or as "statuary specially imported in good faith for the use 
of a society established for religions purposes," under paragraphs 585 
and 603 of said act, or dutiable at 20 per cent., as a nonenumerated 
article, under section 3 of said act. The board of gênerai appraisers 
sustained the classification of the collecter, and the importer appeals. 

The parties are at issue chiefly upon the question as to whether this 
altar and reredos is a work of art. The attomey for the United States 
relies upon the testimony of certain distinguished sculptors. Thua 
Mr. St. Gaudens says: 

"My reply is that it is not a work of art, but I thinli ttiis reply needs quali- 
fication. It is difficult to define a worli of art, or say just where a work of 
art begins or where it ends. In a large sensé, everything from the commonest 
design on a cheap cast-iron stove to the frieze of the Parthenon can be in- 
cluded in the expression 'worlss of art.' There is no established Une. Every 
man draws his own line. The nearest I can get to it is that what is generally 
understood by artists as a work of art purely Is only such as is produced by a 
professional artist in his own studio, either whoUy by himself or with such 
assistance as he needs, under his own immédiate direction and supervision. Ac- 
cordlng to my understanding, this is distinctly and only what was meant by 
the words 'works of art' in the phraseology of the law, and was the intention 
of the framers of the law." 

Other distinguished sculptors, among them Messrs. J. Q. A. Ward, 
Hartley, and Donaldson, testifying on behalf of the United States, ad- 
mitted that, if it was not a work of art in sculpture, it was a work of 
art in architecture, or in the broad sensé. It would be presumptuous 
to question the correctness of the views of such eminent artists as 
to what constitutes a work of art in the strict and technical under- 
standing of sculptors, who exclude architectural works from their 
définition. But when they undertook to détermine "what was meant 
by the words 'works of art' in the phraseology of the law, and was 
the intention of the framers of the law," they manifestly overlooked 
the well-settled rule in the interprétation of the tariff acts that words 
used therein are to be understood in the sensé which they bear in the 
common speech of the people of this country. In that sensé the altar 
and reredos was a work of art. Several of the eminent sculptors 
already referred to say, in efifect, that it was a work of art in the 
commonly accepted meaning of the phrase. As Mr. Euckstuhl, an- 
other sculpter, says: "From my point of view, any human work 
made with the spécifie purpose of stirring human émotions is a work 
of art, and I consider that work cornes under that head." Mr. Ward 
says: "Art is the work of a human being, in plastic material or color, 
or something to render a sentiment, to imitate a form, or something of 
that kind, which does not grow on trees, which is not in nature." 

If the proportions are sufflciently symmetrical, and the Unes so far 
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free from faults as to stir the émotions of people, the work is to them 
a work of art. Whether it is good or bad art is a mère question of 
quality. This work was originally designed by one of the leading 
American artists in this style of church architecture. An artist of 
réputation in France made original designs for the angels, and im- 
posed his personality upon the work. The spécifications and détail 
drawings show this fact beyond question. Whether the design and 
construction show such originality of conception and perfection of 
exécution as to mark it as the work of a geniua is not the question 
herein. The work as an entirety confessedly falls within the accepted 
définition of a work of art. It represents the handiwork of an artist ; 
it embodies something more than the mère labor of an artisan ; it is 
"a skillful production of the beautiful in visible form." It is un- 
necessary to consider the contention that architectural works are not 
Works of art, for writers Such as Mr. Euskin, and ail the witnesses 
herein, refuse to impose a limitation which would exclude the famous 
churches, triumphal gâtes, and graceful towers of Europe. The fur- 
ther contention that it cannot be a work of art if adapted to a useful 
purpose would exclude the Grhiberti doors of Florence, or the foun- 
tains of Paris and Versailles. Thèse conclusions render it unneces- 
sary to consider the further claims of the importer that the altar, at 
least, is statuary, and that neither altar nor reredos is dressed stone. 
The décision of the board of gênerai appraisers is reversed. 



VON MUMM et al. v. WITTEMANN et al. 
(Circuit Court, S. D, New Yorli. March 17, 1898.) 

1. Tbade-Maeks and Tradh-Nambs — Labels on Wine Bottliîs— Infbingbment. 

Wliere complalnants hâve long used cliaracteristic labels to distinguish a 
particular brand of Champagne in bottles, and which has been long and 
favorably known, défendants will be restrained from using labels of the same 
size and color, sufflciently eorrespondtag in gênerai appearance to deceive 
the ordlnary customer, and manifestly designed to enable unscrupulous per- 
sons to palm off a spurious article on the pubhc. 

2. Same— CoLORED Capsules on Winb Bottles— Tbrms Uenoting Quality. 

Every possible color for capsulps having been appropriated by proprietors 
of the various brands of Champagne, and the term "Extra Dry" having 
been so long and generally used to dénote character and quality, tiie use by 
défendants of a capsule of the same color as that used by complainants, with 
the words "Extra Dry" thereon, as used by complainants, though used with 
fraudulent intent, cannot be enjoined. 

This was a suit in equity by Peter Hermann Von Mumm and others 
against Kudolph A. Wittemann and others for infringement of a trade- 
mark and unfair compétition in trade, 

Rowland Oox, for complainants. 

Straley, Hasbrouck & Schloeder, for défendants. 

TOWNSEND, District Judge. A study of défendants' "Illustrated 
Catalogue and Price List of Supplies and Outfits for the Wholesale 
Bpttling Trade" shows the character of one branch of their business 
The green and red ginger aie diamond label, with its "Original Supe- 



VON MUMM V, WITÏEMANN. 967 

rior Dublin and Belfast" lettering, "Napoléon Empereur," "None 
Genuine without the Above-Registered Trade-Mark," and the oblong 
label of "Guinness Extra Foreign Stout, Dublin," are striking samples 
of the labels with which they "are prepared to serve the trade." The 
complainants herein, constituting the firm of G. H. Mumm & Co. of 
Rheims, France, are the owners of a brand of Champagne wine which 
has long been favorably known as "Mumm's Extra Dry," and sold in 
bottles having charaeteristic labels on the body and neck, and a pink 
capsule. The défendants advertise and hâve sold neck and body 
labels bearing the name "S. F. Munn" and "Perle de la Champagne," 
of the same color and size as those of complainants, and sufflciently 
corresponding in gênerai appearance to deceive the ordinary pur- 
chaser. It is unnecessary to describe the various devices employed 
on the imitation labels in order to simulate the genuine ones. It is 
manifest that they were designed for the purpose of enabling un- 
scrupulous persons to palm ofl a spurious article upon the public, 
and that they are clearly within the prohibitions of law against 
fraud and unfair trade, whether by direct means or through the indi- 
rect, but no less reprehensible, methods of contributory infringe- 
ment. The complainants originated, and hâve for many years used, 
also a rose or brilliant copper colored capsule embossed with the name 
"G. H. Mumm & Co.," as a further protection against fraudulent 
imitations. The court takes judicial notice of the fact that Cham- 
pagne, as ordinarily served from an ice chest or in coolers, is liable 
to lose its labels before the bottle is shown to the customer. In 
auch cases the capsule is the only easily available means of identiflca- 
tion. The défendants hâve made an exact copy of complainants' 
capsule except that they hâve substituted "Extra Dry" for the 
name "G. H. Mumm & Co." I think the fraudulent intent herein is 
just as manifest as in the simulated labels. But a court of equity 
cannot prevent a person from doing a lawful act merely because it 
appears to hâve been doue with fraudulent motive. It is proved 
that the proprietors of the various brands of Champagne respectively 
use such capsules of every possible color. To exclude a person from 
using a particular color therefore might eventually resuit in prevent- 
ing him from using any color whatever, and thus deprive him of this 
necessary protection against fraud. Furthermore, it appears from 
the évidence that other makers of Champagne use similar copper-col- 
ored capsules on their bottles. But complainants strenuously con- 
tend that the term "Extra Dry" has been substantively used to dénote 
their particular brand of wine. It may be true that the deservedly 
high réputation of this class of complainants' wine has led the public 
to demand it, and expect to receive it to the exclusion of others in the 
majority of instances. But the désignations "Dry" and "Extra Dry" 
so manifestly dénote character and quality, and hâve been so loïig 
and generally used for that purpose, that even such gênerai public 
acquiescence is insufflcient to deprive others of the right to produce 
ana sell the same quality of wines, and to designate it by the same 
name. The légal principle that every man is entitled to the use of 
such words of quality need not be discussed. It is unfortunate that 
the complainants hâve selected a term of this kind to designate their 
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product, and hâve placed it upon a capsule having no distinguishing 
characteristic other than their name and a plain color, and hâve there- 
by put it in the power of unscrupulous imitators to appropriate a 
portion of the fruits of their industry. But, although the use of a 
capsule is admittedly necessary to prevent fraud, yet, inasmuch as the 
color thereof does not necessarily imply the brand of a parti cular 
maker, and ail colors hâve already been appropriated, and the term 
"Extra Dry" in fact dénotes, and by long usage has come to dénote, 
quality, proof of the sale of a rose-colored capsule with the words 
"Extra Dry" only thereon would not justify this court in enjoining 
such a sale without other proof of fraudulent intent. The facts here- 
in do not bring the défendants within the rule as stated by Judge 
Benedict in Von Mumm v. Frash, 56 Fed. 830. I concur in the rea- 
soning and conclusions of Judge Coxe in Mumm v. Kirk, 40 Fed. 589. 
Let a decree be entered for an injunction against the use of fraudulent 
labels. 



AMERICAN SODA-FOTJNTAIN CO. v. SWIETTJSCH. 

(Circuit Court of Appeals, Seventh Circuit January 3, 1898.) 

No. 378. 

1, Patents— Reissdbs — Enlargbment dp Claims — Inadvbetencb. 

Where botii tlie recitais and ciaims of a patent for an improvement in 
soda-water fountains ciearly and unmistaliably referred to the style of 
apparatus having vertical synip cans, and the claims mentioned only verti- 
cal cans, hdd, that a subséquent reis»ue, which included both vertical and 
horizontal cans, was void for improper enlargement of the claims, where 
the same were thereby made to cdver a new device, invented and placed 
upon the market in the meantlme by another, and that the testlmony of 
the soliciter that in using the word "vertical" in the original he had in 
mind merely the form of apparatus in which the cans were inserted from 
above, as distinguished from that in which they were Inserted from in 
front, by sliding In lilie a drawer, was not a sufflcient showing of inadver- 
tence, accident, or mistalie. 

3. Same — Application for Reissue — Lâches. 

Lapse of tlme is only one of the éléments to be considered on an appli- 
cation for reissue, and the fact that such an application is made less than 
ten months from the issuance of the original will not warrant the insertion 
of claims deliberately omitted, without inadvertence, from the original, and 
where adverse rlghts hâve intervened. Ooon v. Wilson, 5 Sup. Ct. 537, 113 
U. S. 268, applled. 
8. Same — Intervbning Rights, 

One having actual, as distinguished from constnictlve, notice of an origi- 
nal patent, is not thereby chargeable with notice of ail the possibiUties of 
reissue, so as to malse unavailable in hls behalf the doctrine of intervening 
rlghts of one making devices coyered by the reissue, but not by the original 
patent. 

4. Same— Soda- Wateiî Apparatus. 

Reissue No. 11,313, to Park, as assignée of Herron (original No. 452,754), 
for an improvement in soda-water apparatus, is void for unwarranted en- 
largement of the claims. 

75 Fed. 573, afflrmed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 
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Thîs was a suit in equity by the American Soda-Fountain Company 
against Otto Swietusch for alleged infringement of a reissued patent 
for an improvement in soda-water apparatus. In the circuit court 
the bill was dismissed for want of equity. See 75 Fed. 573, where 
the opinion is reported in full, together with a complète statement of 
the facts. From this decree the complainant has appealed. 

Ephraim Banning, for appellant. 
Philip C. Dyrenforth, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

PEE CURIAM. We approve the opinion and décision of the court 
below. The only new considération urged upon our attention is a 
passage from the opinion of the circuit court of appëals for the Ninth 
judicial circuit in Gaskill v. Myers, 36 G. C. A. 642, 81 Fed. 854-858, 
where it is said: 

"Nor does the fact that, intermediate the issuanee of the original patent and 
the application for the reissue, a patent was granted to F. B. Browne for an 
appliance for heatlng, llluminating, or culinary purposes, defeat the reissue. 
That Browne was aware of the complainant's original patent is manifest from 
this statement in his specifica/tion." And, after quoting the statement: 
"Browne thus substituted for the métal base ring of the Myers patent a base 
ring of wood or other non-heat-condueting material, and added a heat deflect- 
Ing drum on top. With thèse exceptions, the first claim of the complainant's 
original patent, which is the same as the fifth claim of the reissue, eoyered the 
construction for which Browne's patent was issued." 

On the strength of this it is contended hère that the doctrine of in- 
tervening rights. illustrated in Coon v. Wilson, 113 U. S. 268, 5 Sup. 
et. 537, is not available to one who, when making the devices covered 
by the reissue, but not by the original patent, had actual knowledge 
cf the original. The proposition, if its full signiflcance be consid- 
ered, is offensive to the sensé of justice, is not in harmony with es- 
tablished principles touching the correction of mistakes in other 
instruments, deeds, or contracts, recorded or unrecorded, and, if sanc- 
tioned, would produce a needless, if not inexplicable, confusion con- 
cerning the force in equity of actual and of constructive notice. 
Every one is constructively bound with notice of the issue of a pat- 
ent, and, if actual notice of the original issue is to be regarded as 
binding the possessor of that knowledge with notice of ail the possi- 
bilities of reissue, consistency requires that the same effect be aî- 
lowed to that constructive notice which ail are bound to take of the 
issue of a patent; and, that being so, there can be no protection for 
interveners in an art against a subséquent reissue of a patent, except 
by licenK::" or by conditions which amount to an équitable estoppeL 
No such meaning is expressed in, or can be fairly implied from, the 
opinion in Gaskill v. Myers. The significance of the statement there 
made "that Browne was aware of the complainant's original patent" 
is that he had knowingly appropriated the substance of the inven- 
tion, and would be held to be an infringer of the reissued claims, not- 
wilhstanding the omission of trivial features originally claimed, 
which manifestly constituted no part of the invention. In that case, 
too, there was no change whatever in the spécification. In this case 
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à èhange was întroduced, which was not only différent from, but es- 
sentially inconsistent with, the original spécification. 

The argument of the appellant on the question of reissue proceeds 
on the unwarranted assumption that "the provision for inserting the 
sjTup cans from below, and the interior mechanism for afterwards 
holding them in flxed elevated position above the bottom," were both 
"broadly new in the Herron invention." Broad novelty cannot be 
conceded to such a conception, any more than to the first conception 
of an outside door into the basement of a house, or like provision for 
entrance into the interior through the lôwer parts of any other struc- 
ture. It is equally manifest that there is nothing broadly new in the 
mechanism for holding the cans, aftér introduction into the chamber, 
in a fixed elevated position. The decree below is afflrmed. 



SAOKS V. BEOOKS et aJ. 

(ClrcHlt Court, D. Massachusetts. March 29, 1898.) 

Rbheahings— Patent Casbs. 

D.'s application for a patent havlng been flled before the complalnant's, 
and the circuit court of appeals having held that, In order to prevaJl, the 
complainant must prove earlier Invention beyond a reasonable doabt, a re- 
hearing in the case wiU not be granted to complainant on the ground of new- 
ly-diseovered évidence ot the priority of his invention, unless such new évi- 
dente, if uncontradicted, would prove priority beyond a reasonable doubt. 

This was a suit in equity by Louis Sacks against George Brooks, 
G-eorge K. Brooks, and Gardiner 0. Brooks, trading as Brooks & Co., 
for the alleged infringement of letters patent No. 443,199, issued De- 
cember 23, 1890, to Louis Sacks and Henry Richmond, for an alleged 
improvement in boot or shoe lasts. This court rendered a decree for 
an injunction and an account, and the défendants appealed. The cir- 
cuit court of appeals, on June 10, 1897, rendered a decree of reversai, 
and remanded the cause, with directions to dismiss the bill, but grant- 
ing complainant leave to apply to the circuit court for a rehearing on 
the ground of newly-discovered évidence of priority of his invention 
to that of Dusenbury. 81 Fed. 403. The cause is now heard ac- 
cordingly on complalnant's application for a rehearing on that issue. 

W. P. Preble, Jr., for complainant. 

Benj. P. Kex and Fish, Richardson & Storrow, for défendants. 

LOWELL, District Judge. In order to prevail, the complainant in 
this case was required to prove that his invention was prier to that 
of one Dusenbury, and this although Dusenbury's application for a pat- 
ent was tiled before the complainant's. The circuit court was of opin- 
ion that the complainant had proved his priority; but the circuit court 
of appeals (2C C. C. A. 456, 81 Fed. 404) decided that, in order to do 
80, he must "prove earlier invention in his behalf beyond reasonable 
doubt," and that he had "come far short of proving his prior right as 
satisfactorily as required by the authorities and by rea.son of the case." 
"We are safe in saying," said the circuit court of appeals, "that the pre- 
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ponderance of probabilïties is against him." Tlie complainant filed a 
motion in the circuit court of app<?als that tlie mandate to the circuit 
court should be framed se as to give him leave to apply to that court 
for a rehearing on the ground of newly-discovered évidence of the prior- 
ity of his invention. The mandate accordingly gave bim leave to make 
bis application to the circuit court, "ail questions wbatever in référence 
tbereto being reserved for that court." The complainant bas duly filed 
bis pétition for a rehearing, with supporting affidavits. The date of 
Dusenbury's invention is fixed at April 25, 1889, by a stipulation filed 
in the case, the fuU eiïect of vs^hich complainant's counsel says that 
he did not recognize. However that may be, his pétition and affldavits 
do not seriously challenge the eorrectness of that date, but go only to 
shov? that the complainant's invention was prior tbereto. 

In order to grant a rehearing, I must be satisfied that the newly-dis- 
covered évidence is material. TJncontradicted, it must be sucb as to 
lead to a décision contrary to that previously reached, — that is to say, 
it must, if uncontradicted, prove the complaiaant's priority of inven- 
tion beyond a reasonable doubt ; or as put in Coffin v. Ogden, 18 Wall. 
120, 124, and in Morgan v. Daniels, 153 U. S. 120, 123, 14 Sup. Ct. 772, 
cited in the opinion of the circuit court of appeals, "every reasonable 
doubt must be resolved against him." I hâve read carefuUy the affi- 
davits in support of the complainant's pétition, and bave examined his 
exhibits, and I bave read the évidence printed in the record, which the 
circuit court of appeals considered to leave the prépondérance of proba- 
bilities against the complainant. I bave disregarded the respondents' 
affidavits, except that part of them which relates to undisputed en- 
tries in the complainant's books. Wbile I am not clear to which side 
the balance of probabilities now inclines in my own mind, my very 
uncertainty proves conclusively that the case is still full of doubt. In- 
deed, I am not quite sure that the newly-discovered évidence, as a 
wliole, helps the complainant's case. It is true that there is addi- 
tion al direct testimony to the existence of his stands before April 25, 
1889; but the évidence of the entries in his books and in the books 
of other persons seems to me valueless, while the absence of anv rep- 
résentation of his invention upon any of his trade circulars before 
1890 is veiy damaging. Upon the évidence he présents, I should still 
be compelled to décide against him by the rule laid down in the opin- 
ion of the circuit court of appeals, and to nermit him to reopen the 
case would therefore be vain. The question of lâches becomes imma- 
terial. Pétition denied. 



MENASHA WOOD SPLIT PULLEY CO. et al. v. DODGE et al. 

(Circuit Court of Appeals, Seventh Circuit. November 29, 1897.) 

No. 399. 

Patents — PRELtMrNART Injtjnction — Sbpabablb Pullets. 

The Dodge & Philion patent, No. 260,462, for an improvement In sépara- 
ble pulleys, considered on appeal from an order granting a preliminary in- 
junetion, and held, that infringement was not se clearly sbown as to justify 
the court below in granting the injunction. 
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Appeal from the Circuit Court of thé United States for tlie Eastern 
District of Wisconsin. 

This was a suit in equity by William W. Dodge, Melville W. Mix, 
and the Dodge Manufacturing Company against the Menasha Wood 
Split Pulley Company and others, for alleged infringement of a pat- 
ent. The circuit court made an interlocutory order granting a pre- 
liminary injunction, and the défendants hâve appealed therefrom. 

William F, Vilas, for appellants. 

John Hill and Lysander Hill, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge. This is a suit in equity to enjoin 
the alleged infringement of letters patent No. 260,462, granted to 
Wallace H. Dodge and George Philion on July 4, 1882, for an improve- 
ment in separable pulleys. Complainants became owners by virtue 
of assignments made by the patentées. A motion supported by affl- 
davits was made for a preliminary injunction, an order for the in- 
junction followed, and défendants hâve appealed from that order. 

The validity of the patent in suit was sustained by District Judge 
Sage of the Sixth circuit in the case of Dodge v. Post in an elaborate 
opinion (76 Ped. 807), which is set forth in full in the record. The 
question hère concerns the matter of infringement. The diagrams 
which form part of the speciflcation of the patent in suit are shown 
below. 




The spécification is as follows : 

"Be it knowD that we, Wallace H. Dodge and George Philion, of Mishawaka, 
in the county of St. Joseph, and state of Indiana, hâve invent ed a new and 
useful improvement in separable pulleys, and we do hereby déclare that the 
following is a full and accurate description of the same: Heretofore separable 
pulleys hâve been made in parts iitted and bolted together prior to being bored 
and turned, and therefore they were fltted to the shaft and secured thereon 
in ordinary way. Such pulleys are not interchangeable as to shafts of dilïerent 
diameters. Our improvement obviâtes— First, the old and imperfect mode of 
fastening the pulley in place on the shaft; and, second, renders the same pul- 
ley readily applicable to shafts of différent diameters, or as a fust or loose pul- 
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ley. In addition to the above, we propose to malie our puUeys of wood, and In 
a structural way whlcli wlll greatly cheapen and add to their eflaciency. We 
are aware tliat wooden puHeys hâve heretofore been made, and therefore do not 
«laim such broadly, but only wlth relation to the structural methods hereinafter 
descrlbed. That others may fully understand our invention, we will particular- 
ly describe it, having référence to the accompanying drawings, wherein Fig. 
1 is a perspective of our puUey. Fig. 2 is a section of the same transverse to 
the axis. Flgs. 3 and 4 represent the separable spool-hub. A represents our 
puUey, and the mode of structure is as follows: We first form up of segments 
a, b, c, a ring, the parts being glued and nailed or doweled together. This ring 
forms the central part of the pulley, and, after being turned, it is eut in halves 
transversely. The spoke and hub bar, B, is prepared either by properly fashion- 
îng a vcooden stick in the lathe, and afterwards slitting It in two, as shown, or 
by fitting together properly two separate bars. ïhese parts are seeured at their 
ends to the ends of the ring segments in some proper and efficient manner, 
and for this purpose we prefer the dovetail, as shown. The parts of the bar, 
B, are so plaeed in the ring segments that they will not touch each other at 
the axis or hub of the wheel when the ring segments are plaeed In position. 
The clamping bolts, G, G, are then inserted with pièces of thin wood or veneer- 
ing, I, between the parts of the bar, B, to prevent them from sprlnging to- 
gether under the action of the bolts while being turned in the lathe. The ex- 
terior rim segments, d, e, f, g, are then applied, and seeured by glue, nails, or 
other suitable means, and eut transversely in Une with the préviens eut. After 
this is done, the pulley is turned on its face and edges, and the central part of 
the spolie arm or bulb, h, Is bored truly central. This bore may be adapted 
■exactly to a shaft, S, of some definite size, and the pulley may be applied there- 
•OD, the pièces of veneerlng being removed, so that the bolts. G, may then draw 
the parts B forcibly upon the shaft, and thereby clamp the pulley hub against 
sald shaft, and in that way obtain an adhésion due to area of surfaces in con- 
tact. This is a much stronger adhésion than is possible where the area of cou- 
tact is confined to the point of a set screw on one side and a small segment of the 
hub on the opposite side. This method of securing a pulley upon a shaft is 
equally applicable to wooden or metallic puUeys. The use of separable puUeys 
is largely for temporary purposes, and It is therefore sometimes oxtremely In- 
convénient to properly fit a pulley to a shaft for which It is not adapted. To 
cbviate this difflculty, we employ removable thlmbles. H, made also in halves, 
and thèse can be provided in sets or quantifies adapted to shafts of various 
sizes; or, if necessary, at small expense, one of thèse thimbles can be bored 
to fit a shaft of any unusual diameter, so that no change whatever in the pulley 
will be required. The tension of the same bolts, G, G, fastens and clamps the 
pulley to the split thimble, and the thimble to the shaft. This method of adapt- 
Ing a pulley to shafts of various sizes is also equally applicable to metallic or 
wooden separable puUeys. If it is desired to use one of thèse puUeys as a loose 
pulley, the thimble. H, should not be split, but fitted to and plaeed upon the 
shaft In the usual way, and the pulley then applied to the thimble, as descrlbed." 

Wlien a pulley has been completed on the method of the patent, 
and then plaeed on a shaft for use, the two halves are held together 
by the bolts, G-. If the nuts be takea from thèse bolts, each half of 
the pulley parts from the other. Hence the désignation "separable 
puUeys." The structure of the pulley, and the mode of opération 
whereby it is made fast upon the shaft, will be understood by réf- 
érence to the two parts of the pulley when not joined together, rather 
than to the pulley as a whole when flxed on the shaft. The patentées 
say: "We are aware that wooden pulleys hâve heretofore been made, 
and therefore do not claim such broadly, but only with relation to the 
structural methods hereinafter descrlbed." The ring formed by the 
segments a, b, c, "after being turned, * * * is eut in halves 
transversely." The "spoke and hub bar" is of two pièces. Each 
pièce is fitted into its half of the severed ring, so that, when the two 
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halves of tlie ring are again joined, they and the halves of the spoke bar 
contact or touch at the meeting ends, ûxe parts of the spoke bar be- 
ing separated at ail points between tbe contacting ends of the ring. 
The exterior ring segments, d, e, f, g, are then put on. Thèse seg- 
ments must hâve been previouslj eut in halves, so that the plane 
across the meeting ends will be an extension of the plane across 
the meeting ends of the ring halves, or else they must hâve been 
put on with the meeting ends of the ring halves parted to at least 
the width of the kerf which will be made in thereafter sawing the 
two halves asunder. The two halves of the pulley are then brought 
together against the solid interposed strip, I, so that they touch ac 
the meeting ends of the rim. Held in this position by the bolts, G, 
while the meeting ends of the rim are in touch, and ail flexion to- 
wards each other of the divided parts of the spoke bar is prevented 
by the solid interposed strip, the shaft hole is eut "truly central," 
and the pulley "turned on its face and edges." The bolts, Q, are then 
removed, the portions of the strip, I, still held fast uoder pressure of 
the bolts after the shaft hole was eut, drop ont, èach completed half 
parts from the other, and the two halves are ready to be placed upon a 
shaft, and there combined into a pulley for use; ready, in other words, 
to be put in the stock of the manufacturer for sale. Since the shaft 
hole was eut to fit the shaft (or the inclosing thimble) while thè meet- 
ing ends of the rim were in contact, and while the springing together 
of the spoke arms was prevented by the solid strip, I, it seenis to fol- 
low that the meeting ends of the rim will touch when the two halves 
are placed upon the shaft, and before the tension of the bolts, G, is 
brought to bear, 
Counsel for appellees say in their brief, at page 17: 

"AU wood puUeys which are made whole and sawed in two are and must be 
under those conditions, when first placed upon their shaft, separated at the 
rims by the thickness of the saw kerf, and must be clamped to bring the rlms 
together. The Dodge puUeys never are made In any other way, and the défend- 
ants get this feature from the Dodge Company. Thèse facts will be f ully shown 
at the final hearing." 

But this is apparently not the method of the patent. I quote from 
the testimony of -Mr. Dayton, the principal expert for appellees, "the 
patent referred to" being the patent in suit, and certain words used by 
the witness being hère italicized: 

"The means through which this principle of extended contact and distritiutcd 
compression are attained in the Invention of the patent referred to consists in 
a two-part bushing or thimble made of wood, or its équivalent, adapted to fit 
at its inner surface to the shaft and at its outer surface to the pulley hyb, in 
combination vnth the divided pulley, which meets at the rim when placed 
about the shaft and bushing, and the hub members of which are adapte^ to 
thereafter move towards each other, whereby, under the compressing strain 
of suitable clamping bolts and nuts, the pulley hub may be compressed upon 
the bushing, and the bushing compressed upon the shaft." 

Upon the method described in the spécification, the two halves of 
the pulley, when placed upon the shaft, and before the bolts. G, begin 
to act under pressure of the niits, seem to be in contact or conjunction 
at their meeting ends; and, as will be seen la ter, this initial contact 
is, in a measure, functional in determining the kind or method of 
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pressure whereby the bub îs held upon the ahaft. In Dodge v. Post, 
District Judge Sage said, speakiHg of the result attained by the meth- 
od of the invention in suit: 

"To accomplish thls result there must be compression at tbe shaf t and contact 
at the rim, and the Inner side of the divlded Spoke bar must be separated from 
rlm to rim." 

Conceiving the pulley of the patent in position on a shaft ready 
for opération, both the shaft and the spoke bar being horizontal, 
the latter having the nuts of the bolts, Gr, on the under side, what are 
the forces which hold the pnlley in place on the shaft? Let one-half 
of the upper spoke bar be thought of as a lever. The two heads of 
the bolts, G, are the f ulcrum. The end of the long arm is at the place 
of impact between the meeting ends of the rim, and the end crf the 
short arm ia immediately above the shaft. In other words, while 
there is to a degree "extended contact and distributed compression," 
yet the strong and direct pressure is on the extrême upper and lower 
surfaces of the shaft. This clamping eflfect results in part from the 
tension of the bolts against the contact betvyeen the long arms of the 
two levers at their ends; in other words, against the contact between 
the two meeting ends of the rim. The flrst claim is as f oUows : 

"A separable pulley, whereof, when the meeting ends of the rhn are in con- 
tact, the meeting faces of the spoke bar and hub are slightly separated, as de- 
Bcribed, combined with clamp bolts, G, whereby said hub Is clamped upon the 
shaft, In the manner set forth." 

The subject-matter of the patent, I should say, is not a pulley on 
a shaft in opération, or ready for opération, but the two halves com- 
pleted on the method set forth in the spécification, and ready to be 
put on a shaft, and there combined into a pulley by the action of the 
bolts, Gr. It is, apparently, not the f unction of the bolts, G, to bring 
the meeting ends of the rim into contact with each other. Said meet- 
ing ends are in contact before the tightening of the bolts commences. 
Being in contact, their opposition modifies the action of the bolts as 
already noticed. The contact between the meeting ends of the rim 
seems to be, when the claim is read in the light of the spécification, 
initial. It is not a result produced by the conjoint action of other 
factors in the claim. The contact between the meeting ends of the 
riia is a factor in the combination claimed. The result, namely, the 
holding or fixing the pulley on the shaft, is the product of ail the 
factors in the combination; the initial contact between the, meeting 
ends of the rim being one. 

Appellant corporation is also a manufacturer of separable wooden 
pulleys. When placed initially on the shaft, the meeting ends of the 
two halves of a pulley made by appellants are parted. After the 
bolts hâve tightened the hub around the shaft, the meeting ends of 
the rim are still out of contact. Additional bolts, put through the 
arms of the divided spoke near the junctions with the rim, are ordi- 
narily made use of to bring together the meeting ends of the rim. 
Pressure or opposition between such meeting ends when brought to- 
gether is not functional in appellants' pulley towards securing the 
hub on the shaft: In this pulley the effect of the bolts is to bring the 
arms of the spoke towards each other, and to grip the shaft tightly 
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between opposite walls of thé opening eut for tlie shaft in eacli spoke 
bar, and against the longitudinal tension of that portion of each spoke 
bar which lies between the pair of bolts on either side of the shaft, 
and constitutes part of the hub, but which was not severed in cutting 
the shaft hole. In appellants' pulley the half rims are made by bend- 
ing the wood. The half rims, as initially put on the shaft, are not f uU 
half circles. They become such under stress of the end bolts when 
the meeting ends are drawn . together. Two additional spokes or 
braces between the rim and the hub, set at right angles to the divided 
spoke, are ordinarily used by the appellants. The witnesses for ap- 
pellants say that in the smallest size of pulley made by appellants the 
additional braces are not needed, and are not used; and that in such 
small-sized pulley, there being no room for the extra end bolts, the 
same are omitted, because in such puUeys the bolts near the hub oper- 
ate flrst to fasten the pulley on the shaft, and, by further turning of 
the Huts, to bring into touch the meeting ends of the rim. On the 
showing of this record, contact between the meeting ends of the rim 
is not, in appellants' pulley, functional as a factor operative in any 
combination having for resuit the holding or fixing the pulley on the 
shaft. Nor, in appellants' mechanism, are there any bolts, G, func- 
tional as clamping the hub on the shaft when or after the meeting 
ends of the rim are in contact, and by a clamping action, which is the 
résultant of a combination wherein such contact between the meeting 
ends of the rim is a factor. The learned judge in the circuit court 
said in his opinion : 

"The contention is that the claims of the patent malîe a distlnctive feature 
.that the meeting ends of the rim must be in contact at the outset, and neces- 
sarily so, to make effective the process of clamping the hub to the shaft; tliat, 
on the other hand, the défendants placed their halves of the puUeys together 
about the shaft, with the ends of the rims not in contact, even when tightly 
clamped to the shaft, and then cause 'the two halves of the pulley to bodily 
approach each other,' and by means of the clamps and bolts accomplish wbat 
they call the 'grip method' of holding the pulley to the shaft, 'instead of the 
compression method of the patent,' thus utilizing the openings at the rim to 
malie their process effective. This distinction is set forth in détail in several 
aftldavits, and was Ingeniously argued and lllustrated by models at the hear- 
ing. It is manifest, however, that the rims are brought into contact before the 
process of attachment is completed, otherwlse the pulley would be defective. 
At some stage, therefore, ail of the methods and features described in the 
patent are employed bere. The défendants niay hâve added' another feature,— 
may hâve improved upon the device of the patent, as they asserted, — but that 
does not relieve from nor authorize infrlngement." 

The words "whereby said hub is clamped upon the shaft" seem to be 
descriptive of the mode of opération or method of the combination 
claimed. The two halves of a pulley, constructed "in the manner set 
forth," or in some analogous manner, so that, "when the meeting ends 
of the rim are in contact, the meeting faces of the spoke bar and hub 
are slightly separated, as described," seem to be "combined with clamp 
bolts, G, whereby said hub is" then "clamped upon the shaft in the 
manner set forth." On this understanding, the function of the bolts, 
G, is to press towards each other the two parts of the hub after the 
rim ends are in contact and against the antagonism'of the rim ends. 
The question hère is : Does this claim comprehend any and every 
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separable wooden pulley in which, after being fixed upon a shaft, 
ready for use, by means of bolts through a divided spoke bar, "tho 
meeting faces of the spoke bar and hub are slightly separated," and 
the meeting ends of the rim are in contact, regardless of the struc- 
tural method of such pulley as apparent before its halves were bolted 
together over the shaft? Contact at the meeting ends of the rim ap- 
pears to be a factor in each of the claims in controversy, the claim 
not heretofore mentioned being the same as the one already quoted, 
but with the addition of the "separable split thimble interposed be- 
tween said shaft and pulley." As the case is now presented to this 
court, I think we are hardly at liberty to say that this contact at the 
meeting ends of the rim need not appear when the two halves of the 
pulley are initially placed upon the shaft, and before the pressure of 
the bolts. G, commences. It is the ruling of this court that the order 
appealed from be reversed, with the direction that the same be va- 
cated, and the cause, so far as brought to this court by this appeal, 
is remanded. 

WOODS, Circuit Judge (concurring). I agrée that the motion for 
a preliminary injunction should hâve been denied, because, as inter- 
preted by the expert whose aflQdavit was presented in support of the 
motioû, the patent in suit had not been infringed. I am not con- 
vinced that that interprétation was right. There is nothing in the 
spécification or claims which explicitly requires that the meeting 
ends of the rim of the pulley shall be in contact before the tension 
of the bolts shall hâve been brought to bear upon the two parts of the 
bar. If not forbidden by the prior art, I think it would be fair to 
read the claims as having référence to a pulley in place upon a shaft 
ready for use. 

JENKINS, Circuit Judge (concurring). I concur in the resuit, but 
upon thèse grounds: Assuming, for the purpose of a preliminary in- 
junction, that the patent is valid, as the court rightfully did (Electric 
Light Manufg Co. v. Edison Electric Light Co., 18 U. S. App. 637, 10 
C. C. A. 106, and 61 Fed. 834), it still remained that, to warrant a pre 
liminary injunction, the fact of infringement should be made out 
beyond reasonable doubt (Standard Elevator Co. v. Crâne Elevator 
Co.. 9 U. S. App. 556, 6 C. C. A. 100, and 56 Fed. 718). There is hère 
so much of doubt with respect to the proper construction of the claims 
of the patent and of their infringement that it is needful to hâve an 
investigation into the prior art to détermine the exact limitation of 
the claims, and to hâve "the searchlight of an intelligent cross-ex- 
amination" to détermine conclusively the fact of infringement. 
85 F.-62 
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THE W. F. BABCOCK. 

GRAVES et aL v. THE W. F. BABCOCK. 

(Circuit Court of Appeals, Second Circuit. Mareh 2, 1898.) 

L Seamen's Wages— Désertion — Deiddction. 

Wliere seamen left a sliip wlthout cause, were arrested and taken before 
a consul, declined to return to duty, made threata of violence if compelled 
to return, were abusive to the captain, and at his request were delivered to 
the custody of the marshal of thé Hawaiian Islands, held, that the proper 
charges for thelr arrest and détention, the wages of their substitutes, and 
the amount which was necessarily pald by the ship tO the authorities as a 
penalty for the malicious breakage of a shop window by the seamen on their 
way to the ship under custody, should be deducted from their wages. 
& Samb— Proop of Désertion— Consular Action. 

The fact that a sailor was arrested for désertion in a foreign port, was de- 
talned in Jail by the local authorities, appeared before the consul, and was 
subsequently detalned by the police, does not, in the absence- of any record, 
and of any testimony from the consul, raise a preaumption of a Judicial in- 
vestigation by the consul, and a finding of causelesa désertion. 

8. Same— AwABD BY Shippino Commissionbr. 

An award by a shtpping commlssioner is not binding upon the parties un- 
leas made by authorlty of a submiselon in writing. 

Appeal by the daimants of the ship W. F. Babcock from a decree 
of the district court for the Southern district of New York in favor of 
the libelants in a libel for seamen's wages. See 79 Fed. 92. 

Eustis, Jones & Govin (Edward K. Jones, of counsel), for appellants. 
Bodine & Lee (George C. Bodine, of counsel), for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. ■ 

SHIPMAN, Circuit Judge. The libelants, Thomas Graves, Christian 
Bauer, James Bradley, and Peter Donnelly, joined the ship W. F. Bab- 
cock at San Francisco on January 4, 1896, and, having signed regular 
shipping articles as sailora, sailed on that day upon a voyage to Hono- 
lulu, and thence to New York, or other final port of discharge. The 
ship reached Honolulu on February 2, 1896, left for New York on Feb- 
ruary 27th, and arrived on June 22d. The libelants reached Honolulu 
in debt to the ship. The pecuniary inducements to désertion at that 
port which are presented to sailors who are on board séagoing vessels 
are attractive, and consequently the captains of such vessels are on the 
watch to prevent it. On February 5th it was reported to the captain 
that Graves and Donnelly were missing, and that they had taken their 
clothes with them. On February lOth the same statements were made 
in regard to Bradley, and a similar report was made on February 20th 
in regard to Bauer. Thèse alleged facts were promptly stated to the 
United States consul, who issued requests to the Hawaiian olBcials for 
the arrest of thèse men. They were arrested, and, after their aonre- 
henslon, were detalned in the station house imtil the vessel was ready 
to sail, when they were taken on board by the police, and thereafter 
served as sailors until she arrived in New York. Their previous debts 
to the ship, and the expenses which the captain was obliged to pay for 
rewards for their détection, for their arrest, détention, the wages of 
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laborers in their place, and for the willful breakage of a shop window 
by three of tbem, exceeded the amount of their wages; and payment 
by the owners was ref used, except in the case of Bauer, to whom it was 
admitted that $7.65 was due. The libelants filed a libel against the 
ship to recover the entire amount of their monthly wages, less the ad- 
vancements made before the arriTal at Honolulu. In the district court 
the question at issue was that of désertion. Ail the libelants denied 
any intention to désert The déposition of the consul was not taken, 
he gave no oral testimony, no record of his action was produced, but a 
certiflcate, signed by him, and under his seal, and dated January 19, 
1897, was presented, which the court disallowed as évidence, because 
it was not a duly-proved copy of his record, and not a déposition. The 
certiflcate was as f oUows : 

"I, the undersigned, consul gênerai o( the United States at Honolulu, Hawaiian 
Islands, do hereby certlfy that in the month of Pehruary, 1896, complaints were 
successively made to me by the master of the ship W. F. Babeock, of Bath, 
Maine, that Thomas Graves, Peter Donnelly, James Bradley, and Christian 
Bauer, of the crew of the said ship, had deserted the vessel, whereupon, at the 
request of the said master, I issued requests to the marshal of this govemment 
for the arrest and détention of thèse me», and they were afterwards brought 
before me; and it then and there having been made to appear to my satisfaction 
that the aforesaid complaints were true,— that the said seamen had, pursuant 
to the laws of the tlnlted States, duly signëd a contract as seamen on said ship 
for a voyage from San Francisco to New Yorlî, via Honolulu; that the voyage 
agi'eed for was not flnished or altered, nor the contract otherwise dissolved; and 
that the said seamen had deserted the said vessel, and absented themselves with- 
out leave,— whereupon, at the request of the said master, the said seamen were 
remanded to the jail at Honolulu, to remain there until the said vessel should 
be ready to proceed on her voyage, or till the master should require their dis- 
charge, and then to be delivered to the said master; he paying ail the costs of 
such coniflnement, and deductiug the same out of the wages due to said seamen. 
And I further certify that the reason for my action was because I was satisfled 
that uhless they were so detained they would again désert. Witness my hand 
and officiai seal thls 19th day of January, 1897." 

The master testifled, but the court was of opinion that his knowledge 
in regard to désertion was based upon hearsay, and depended upon 
the mate's reports, and that the évidence which was admitted did not 
establish the fact of the désertion, and was consistent with the theory 
that the men "were sent to jail on the master's complaint alone, with- 
out inquiring before the consul into the fact of désertion, either be- 
fore imprisonment or afterwards"; and therefore aU the items charged 
against the libelants, based upon the ground of alleged désertion, were 
disallowed. The mate left the ship in Honolulu, and his testimony 
was not taken. From the decree against the claimanta this appeal 
was taken, and leave was granted, upon their motion, to take the testi- 
mony of the consul, which was taken accordingly in New York after the 
expiration of his term of oflSce, and after his permanent return to 
this country from Honolulu. His testimony makes it perfectly plain 
that Graves, Donnelly, and Bradley deserted at the dates which hâve 
been mentioned ; that, after their appréhension by the Hawaiian police 
at his request, they were brought before him, and an examination was 
had as to the fact and the cause of the désertion. Thèse three men 
claimed that they were justifled in leaving the ship by the unusual and 
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cruel treatment to which they had been subjected. The consul was sat- 
isfied that they had intentionally deserted, that at least two of them 
had inteîtded to désert before the ship arrived in the port, and that the 
charges of ill usage were unfounded. The three men repeatedly de- 
clined to return to duty, made repeated threats of violence in case they 
were compelled to return, were abusive to the captain, and at his re- 
quest were delivered to the custody of the marshal of the Hawaiian 
Islands. While it is the consul's impression and belief that four men 
were examined before him, the captain testified that Bauer made no 
complaint of ill treatment, and he is not sure of Bauer's présence at any 
examination. He testified before the district court that he never in- 
tended to désert; that he was arrested by the police, was taken directly 
to the police station, was put in jail, and confined for eight days, and 
was never at the consul's oflBce. The new testtmony leaves the évi- 
dence in regard to Bauer's désertion much as it was before the district 
court, and we concur in the flnding that the fact of his désertion was 
not sufiSciently established. 

TJpon the case as it stands upon the new proofs, in this court, witb 
the flnding that Graves, Donnelly, and Bradley in fact deserted, and 
were detiiined in the station house by the Hawaiian authorities, in 
conséquence of their persistent refusai to return to duty on board the 
ship, and their threats of violence, there is no room to contend that 
the proper charges for their arrest and détention, the wages of their 
substitutes, and the amount which was necessarily paid by the ship to 
the authorities as a penalty for the willful and malicious breakage 
of a shop window by Graves, Donnelly, and Bradley on their way 
to the ship under custody, should not be deducted from their wages. 
Magee v. The Moss, Gilp. 219, Fed. Cas, No. 8,944. The hlstorical 
review by the suprême court in Robertson v. Baldwin, 165 U. S. 275, 17 
Sup. et. 326, of législation, both ancient and modem, of maritime coun- 
tries upon the subject of the sailor's contract for services, shows that 
it has always involved, "to a certain extent, the surrender of his Per- 
sonal liberty during the life of the contract," and that the necessities, 
and perhaps the safety, of navigation hâve called into existence législa- 
tion by nearly ail maritime nations for the nurpose of "securing the 
Personal attendance of the crew on board, and for their criminal pun- 
ishment for désertion or absence without leave during the life of the 
shipping articles." It is a natural and équitable resuit that the ex- 
penses of this confinement, and the wages of their substitutes while 
they were refusing to work, should be deducted from their wages. 

But, in regard to the fàct of Bauer's désertion, the claimants insist, 
as they did before the district court in regard to the désertion of ail 
the libelants, that as it is a conceded fact that he was arrested and 
was confined in jail as a déserter, and as section 4600 of the Revised 
Statutes, as amended by the act of June 26, 1884 (23 Stat. 55), requires 
the consular ofûcer, "in ail cases where deserters are apprehended," to 
inquire into the facts, and to discharge the seamen if he is satisfied 
that the désertion was caused by cruel treatment, it must be presumed, 
until the contrary is shown, that there were proceedings before the con- 
sul which were regular, and, inasmuch as he is a spécial tribunal 
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for the décision of the question of désertion, the courts of tliis country 
will not go behind his action, except where his fraud or malversation 
is alleged. Section 4600, as amended, is as follows : 

"Sec. 4600. It shall be tbe duty of consular officers to reclaim deserters and dis- 
eountenance insubordination by every means within tlieir power, and wliere the 
local authorlties can be usefully employed for that purpose, to lend their aid and 
use their exertions to that end in the most effectuai manner. In ail cases where 
deserters are apprehended the consular officer shall inquire into the facts; and if 
he is satisfied that the désertion -was caused by unusual or cruel treatment, he 
shall discharge the seaman, and require the master of the vessel from which such 
seaman is discharged to pay one month's wages over and above the wages then 
due; and the officer discharging such seaman shall enter upon the crew list and 
fihipplng articles the cause of discharge, and the particulars In which the cruelty 
or unusual treatment consisted, and the facts as to his discharge or re-engagement, 
as the case may be, and subscribe his name thereto officially." 

This section was originally the eleventli and the seventeenth sections 
of the act of July 20, 1840 (5 Stat. 394). Bef ore this act, consuls of the 
United States had no statutory power to commit or cause to be commit- 
ted seamen to prison in a foreign port for désertion. The William 
Harris, 1 Ware, 367, Fed. Cas. No. 17,695. This statute does not in 
terms authorize consuls to seeli the use of the prisons of a foreign 
nation. It makes it their duty to obtain the return and restoration of 
deserters, to get them back to the ship, and to obtain the assistance 
of local oflBcers for that purpose, and, when the deserters hâve been 
apprehended, to inquire into the facts, ascertain the cause of the déser- 
tion, and, if the cause was the cruelty of the oflficers, to discharge the 
seamen; but if the désertion was without cause, and the seamen re- 
fuse to return to the ship, and assert a détermination to désert, then 
it is still his duty to reclaim the deserters and discountenance insubor- 
dination, and to that end they wiU be left in the custody of the local 
authorities, or will be committed to their custody, so that they may be 
treated in accordance with the local statutes or régulations upon the 
subject of the détention of seamen who are at large in the port. Their 
actual imprisonment, in the absence of local statutes giving foreign 
consuls such a spécial power, is by the act of the local magistrates or 
ofiicers. Judge Curtis, in his examination of this statute in Jordan 
V. Williams, 1 Curt. C. C. 69, Fed. Cas. No. 7,528, says: 

"If the local authorities are to be used, it is a reasonable, not to say necessary, 
Inference, that they are to act in such manner, and by such means, as they ordi- 
narily employ, and the most common and obvions means are the use of a place 
of confinement under the control of the local government. The power, in the 
most effectuai manner to lend their aid, and use their exertions to employ the 
local authorities to discountenance insubordination, can hardly be said to be 
exhausted while the means most usually employed by those authorlties hâve 
not been used. I thinli, therefore, that this act conferred upon consuls the 
power, and made it their duty, where the local authorities can, in their judg- 
ment, fairly exercised, be usefully employed to restrain a part or the whole of 
a crew who are in a state of insubordination, to use their exertions to that 
end in the most effectuai manner, and that this restraint may be exercised by 
confinement on shore, in such place as is ordmarily used by the local authorities 
for similar purjjoses; and, further, that the consul, in so doing, acts as a public 
oflîcer, upon his officiai responsibiUty, intrusted with the power to judge in the 
flrst instance of the propriety and fitness of so doing, and subject to his responsi- 
bllity to any injured by an abuse of his power." 
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Section 1736 of the Revised Statutes (formerly section 18 of the act 
of 1840) provides that for malversation or abuse of power in regard to 
tlie réclamation of deserters the consul is liable to any injured person 
for ail damage occasioned thereby, so that his action may be examined 
and reviewed if fraudaient or corrnpt. The contention on the part of 
the appellant is that if an alleged déserter has been arrested, and sub- 
sequently was sent to jail, it is to be presumed, until the contrary ap- 
pears, that the requirements of the statute were complied with, and 
that there had been an inquiry by the consul into the facts, and a find- 
ing that the désertion had been causelessly committed, and, a fortiori, 
if, after appréhension, and after an inqniry by the consul into the facts, 
the déserter was detained in jail, it is to be presumed that there was a 
regular and rightful flnding of improper désertion, although there is no 
record or other oral évidence upon the subject. It is true that by 
virtue of section 4600 the consular agent is intrusted with large powers 
in regard to the question of désertion, and that the presumption of 
regularity and validity attaches to the contemporaneous record of his 
ofQcial proceedings as an examining magistrate, and his records will 
hâve credence and receive every reasonable intendment in their favor, 
when they show that he had jurisdiction, and that the parties were 
présent, and were heard. 1 Tayl. Et. § 125; The Sachem, 59 Fed. 
790. Such a record, while not conclusive (Campbell v. The Uncle Sam, 
1 McAll. 77, Fed. Cas. No. 2,372), "créâtes something more than mère 
presumption of fact," and will not be overthrown by évidence which 
merely goes to show that the consul was mistaken (Adams Exp. Co. v. 
Ohio State Auditor, 165 U. S. 194, 17 Sup. Ct. 305). But the question 
is whether, in the absence of any record, or of any testimony f rom the 
consul, it will be presumed, from the fact of imprisonment, until the 
' contrary appears, that there had been a flnding by the consul of cause- 
less désertion. It cannot be inferred, because a sailor was arrested 
for désertion in a foreign port, and afterwards went to jail, that the 
consul inquired into the facts of his désertion and contumacy, because 
his détention in jail is by virtue of local laws, and does not dépend upon 
the action of foreign consuls. Neither do the naked facts of an ap- 
pearance before the consul, and a subséquent détention by police offl- 
cers, raise a presumption of a judicial investigation and a flnding of 
facts by the consul. They simply show that the police kept the sailors 
in détention. The flnding and the action of the consul must be shown 
by affirmative testimony. When he acts as a magistrate with power 
to discharge the seaman, or to cause or obtain his imprisonment, his 
acts and his conclusions should be certified, as in the case of other 
officers of the same character, by written records, and intendments will 
not supply the entire absence of proof from the consul's office. After 
the vessel arrived in the port of New York the owners and. the libelants 
went before the deputy United States shipping commissioner to hâve 
their mutual accounts upon this vovage adiusted by him, as an arbiter ; 
but before the investigation was concluded the libelants refused to 
agrée in writing to a submission to him, as required by section 4554 
of the Revised, Statu tesl The deputy conunissioner subsequently made 
a flnding in regard to the state of account. An award by the shipping 
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commissioner îs not binding upon the parties, unless made by author- 
ity of a submission in writing. The decree of the district court is re- 
versed, and the case is remanded to that court to be proceeded with as 
follows: To enter a decree dismissing the libel so far as it relates to 
Donnelly, Graves, and Bradley, with costs of both courts, and to enter 
a decree in favor of Christian Bauer for |67.62, and interest from June 
29, 1896, with his costs in both courts. AU concur. 
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EASTON & AMBOY R. OO. v. KIBKNAN et al. 

SAME T. EMPIRE TRANSP. 00. et al. 

(Circuit Court of Appeals, Second Circuit January 7, 18^.) 

Nos. 37-38. 

1. TOWAGE — NEGLiaENCB— ROUGH WbATHBH. 

Tugs are not liable for loss of tows resultlng from proceeding into oi)en 
waters in roughi weather, unless the décision of ttieir masters to i do so 
was one wliicli nautieal expérience and good seamanship would con- 
demn as Inexpedient and unjustifiable under the circumstances thèn pre- 
vaillng. They are not, however, to be exonerated merely because they 
acted honestly; and it must appear that they acted with an honest intent 
to do their duty, and in the exercise of the reasonable discrétion of ex- 
perienced navigators. 

2. Samb. 

Tugs starting out through the Kills Into the Bay of New York, with a 
fleet of uncovered canal boats, in a westerly gale, blowing 31 miles an 
hour, lidd in fault for the loss of some of the boats from rough water in the 
upper bay. 79 Fed. 121, afiirmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse were libels in rem against the tugs Nannie Lamberton, Fan- 
nie P. Skeer, and Rollin H. Wilbur, to recover damage for loss of 
canal boats while in tow by them. The circuit court found that the 
tugs were in fault, and rendered a decree for the libel an ts, with costs. 
79 Fed. 121. The claimants of the tugs hâve appealed. 

E. B. Whitney, for appellants. 
Jas. J. Macklin, for appeHees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. While on a voyage from Perth Amboy, N. J., to 
New York City, 2 vessels (one the canal boat Annie and Lucy, and 
the other the barge No. 62), part of a flotilla of 40 vessels in tow by 
the three steam tugs of the appellants, encountered such heavy seas 
that they sunk, and were lost, with their cargoes. The two vessels 
were practicaUy without decks or overhead covering. The flotilla 
left the Kills, and proceeded into the upper bay, about 1 o'clock in 
the morning of April 3, 1896. The Annie and Lucy foundered about 
two hours later in the vicinity of Robbins Reef, and the barge No. 62 
foundered about 10 o'clock in the forenoon in the vicinity of Liberty 
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Island. Thèse actions were Brought by the owners and masters of 
the vessels to recover their damages occasioned by the loss, upon the 
theory that the tugs were négligent in prosecuting the voyage in the 
weather conditions prevailing when and after the flotiUa left the 
KUls, and in failing to render necessary assistance to the vessels 
when they were in distress. The court below condemned the tugs 
upon the ground of their négligence in leaving the Kills with the tow 
in the then state of the weather. The évidence in the record is very 
conflicting, and consists almost wholly of the testimony of those who 
were on board the vessels. The case présents the issue of fact 
whether, in view of the storm indications, it was consistent with the 
exercise of reasonable discrétion on the part of those in command 
of the tugs to proceed beyond the shelter of the Kills to the exposed 
waters of the bay. The disaster which befell the voyage supplies 
the knowledge that cornes after the event, but it does not necessarily 
impeach the judgment of those who decided previously that it was 
safe to start. They are not to be charged with négligence unless they 
made a décision which nautical expérience and good seamanship 
would condemn as presumably inexpedient and unjustiâable at the 
time, and under the particular circumstances. On the other hand, 
they are not to be vindicated merely because they may hâve erred 
honestly. They are to be exonerated if they acted with an honest in- 
tent to do their duty, and in the exercise of the reasonable discrétion 
of experienced navigators. The Hercules, 19 C. C. A. 496, 73 Fed. 
255. Applying this rule of liability, we are not justifled in disturb- 
ing the conclusion of the court below. AU the witnesses were ex- 
amined in the présence of the district judge, and, as to ail questions 
of fact depending upon the crédit to be given to their observations, 
we should defer to his judgment, and better opportunity to criticise 
their intelligence and apparent veracity. AU the witnesses for the 
libelant were boatmen, who were familiar with the voyage, and had 
many times made voyages with vessels in tow of tugs across the bay. 
They testifled that the wind had been blowing 25 mUes an hour dur- 
ing the afternoon, — sometimes harder, and sometimes less, — ^but that, 
when the flotiUa was about leaving the Kills, it was blowing 30 miles 
an hour, that the bay was rough with whitecaps, and, as the flotiUa 
entered it, the boats jumped and roUed heavily. According to the 
record of the weather bureau, showing the velocity and direction of 
the wind in the vicinity, it was blowing from the west or northwest 
during the preceding afternoon, and throughout the night, — between 
10 and 11 o'clock of the preceding evening, at 22 miles an hour; be- 
tween 11 aud 12 o'clock, at 16 miles an hour; and between 12 and 
1 a. m., at 31 miles an hour. Storm signais had been displayed in the 
afternoon, and were maintained throughout the night. Thèse signais 
were visible across the bay. The district judge was of the opinion 
that a wind of 31 miles an hour was a dangerous one for such a tow 
to meet upon the waters of the bay, and in this opinion we coincide. 
We cannot accept the theory of the tugs, that the wind had abated 
when they put ont from the Kills. It did abate temporarily during 
the foUowing hour, and then increased again; but it was more vio- 
lent when the flotiUa started than it was when the vessels foundered, 
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or at any other period of the voyage. The utter indifférence mani- 
fested by the tug master in command of the flotilla while the yessels 
that were lost, and others, were in distress, is suggestive, and per- 
mits an inference of his recklessness which refiects upon the char- 
acter of his judgment in concluding to leave the Kills. The circum- 
stances attending the foundering of the Annie and Lucy suificiently 
account for the disaster to her, without necessitating very critical in- 
quiry into the question of her seaworthiness. The argumentative 
suggestion of her unseaworthiness has very little évidence to support 
it The decrees are affîrmed, with interest and costs. 
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(Circuit Court of Appeals, Seventh Circuit. March 16, 1898.) 

No. 445. 

Bhippinq— Limitation xs Bill of Lading. 

A stipulation in a blU of lading against liabillty for loss or damage, unless 
"the action in whieh sald claim sball be sought to be enforced shall be brought 
withln three months after said loss or damage occurs," is forbidden by no 
rule of law, nor by any considération of public policy, and, lilîe any other 
term of the agreement, will be presumed to hâve had the full assent of both 
parties, and will be regarded as reasonable, unless the contrary be made ap- 
parent. 

Appeal from the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Robert Eae, for appellants. 
Charles E. Kremer, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. This appeal is from a decree of the district 
court dismissing a libel, whereby it was sought to recover damages 
for injury to a consignment of school books while in course of trans- 
portation by the propeller John R. Langdon from the port of Ogdens- 
burg to Chicago. The bill of lading, a copy of which was annexed to 
the libel, besides other conditions designed to limit the carrier's com- 
mon-law liabillty, contained a stipulation against liabillty "in any case 
or event, unless written claim for the loss or damage shall be made to 
the person or party sought to be made liable within thirty days, and 
the action in which said claim shall be sought to be enforced shall be 
brought within three months after said loss or damage occurs." This 
libel was not brought until after the lapse of little less than a year 
from the date of the injury, and for that reason was dismlssed. An 
amendment to the libel, added after the flling of the answer, allèges 
"that the conditions in the bill of lading," referred to in the answer, 
were in no manner assented to by the libelants at the time of the re- 
ceipt of the bill of lading; that they had no knowledge of the contents 
thereof, either at the time of the shipment of their property, or at the 
time of loss, or at any time prior to the flling of the answer; and that 
they never agreed to be bound by the same. Otherwise than this, 
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knowledge of and assent to tlie particular stipulation in question are 
not denied. 

The contention of the appellauts — based upon the opinions of the 
suprême court in New Jersey Steam Nav. Ce. v. Merchants' Bank, 6 
How. 344; York Mfg. Co. t. Illinois Cent. R. Co., 3 Wall. 107; Walker 
V. Transportation Co., Id. 150; Liverpool & G. W. Steam Co. v. Phénix 
Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469; The Majestic, 166 U. S. 375, 17 
Sup. Ct. 597; and other cases — is that such conditions of restriction 
upon the carrier's liability are not binding upon the shipper unless his 
consent thereto be shown, anu that his consent wUl not be presumed, 
nor be inferred from the mère fact that the conditions are expressed 
upon the face or in the body of a bill of lading delivered to him when 
he surrenders his goods to the carrier. That doctrine, where recog- 
nized, rests on considérations of public policy, and is an exception 
to the gênerai rule that one who has become a party to a written agree- 
ment will be presumed to hâve had knowledge of its contents, and, 
in the absence of fraud in procuring his signature or assent, will not 
be heard to assert the contrary. To what estent the décisions of the 
suprême court go in respect to conditions intended to restrict the lia- 
bility which, in the absence of spécial agreement, thé law imposes on a 
carrier, it is not necessary now to inquire. The stipulation that suit 
must be brought within a time named is not of that character. It in 
no manner affects the nature or extent of liability, but simply pre- 
scribes a time within which suit to enforce it, whatever its character 
or scope, must be brought. This accords with the familiar doctrine 
that a statute which fixes a shorter time for the bringing of suit upon 
existing contracts than had been prescribed by a statute of limitations 
does not impair the obligation of contracts, within the meaning of the 
national constitution, provided the time allowed for bringing suits 
thereon be niot unreasonâbly short. That it is within the power of 
contracting parties to flx by agreement a shorter time for the bringing 
of suit on the cohtract than that provided by the statute ôf limitations 
is not open tô dispute. Riddlesbarger v. Insurance Co., 7 Wall. 386; 
Express Co. v. Caldwell, 21 Wall. 264; Hart v. Eailroad Co.. 112 U. S. 
331, 5 Sup. Ot. 151; Phœnix Ins. Co. y. Erie & W. Transp. Co., 117 U. 
S. 312, 6 Sup. Ct. 750, 1176; Primrose v. Telegraph Co., 154 U. S. 1, 
14 Sup. Ct. 1098. Such a stipulation is forbidden by no rule of law, 
nor by any considération of public policy, and will be presumed, equally 
with any other term of the agreement, to hâve had the full assent of 
the parties; and, having been assented to by the parties, the limita- 
tion will be regarded as reasonable, unless the contrary be made appar- 
ent. It is the more important when found in a contract which con- 
tains restrictions upon liability, the validity of which dépends on évi- 
dence aliunde of the knowledge and assent of the party to be affected, 
because it brings the question to an early détermination. In Railroad 
Co. V. Soper, 21 U. S. App. 24, 8 C. C. A. 341, and 59 Fed. 879, this 
particular stipulation was under considération by thë circuit court of 
appeals foi* the First circuit, and, though the requirement that a writ- 
ten claim should be presented within a month was declared to be un- 
reasonable and invalid, the limitation of the time for bringing suit to 
three months was upheld. Taking the same judicial cognizance as was 



THE LYMAN D. FOSTEB, 987 

taken by that court of facts within common knowledge, we cannot 
reach a différent conclusion. 

There is nothing in the contention that tlie goods of the appellants 
had been placed in tbe possession of the carrier, and a receipt given 
therefor, before the bill of lading was executed, and that there was, 
therefore, no considération for the spécial conditions in the bill of 
lading. It is évident that the receipt was taken as a preliminary step 
to be used as the means of obtaining the bill of lading. What the 
terms of the receipt were is not shown. It may or may not hâve con- 
tained enough to constitute a contract of carnage, but it does not ap- 
pear that even the destination of the consignment was stated or had 
been agreed upon. The libel shows a contemporaneous delivery of the 
goods and the bill of lading, and the évidence does not show any other 
contract of carriage, express or implied, The decree of the district 
court is affirmed. 



THE LYMAN D. FOSTEE. 

HINDSGADL v. THE LYMAN D. FOSTEB. 

(District Court, D. Waslilngton, N. D. March 5, 1898.) 

1. Admirai^ty Jurisdiction— SniTS in Rbm. 

Admiralty rule 16 precludes a member of the crew from maintaining a suit 
in rem to recover daraages for assaults and injuries Inflicted by the eaptain. 

2. FoEBiGN Courts — Chiminal Jurisoiction— Assadlt in Harboh. 

An assault eommitted on board a merchant veèsel in a harbor within the 
territorial jurisdiction of a foreign country is within the jurisdietion of the 
courts of that country; and, if a member of the crew is there convlcted and 
Imprisoned, the judgment will be concluslve hère, so that he cannot after- 
wards sue for wages, etc., on the theory that a wrong was done him at the 
instigation of the captaln. 

3. Samb— Shipping— Impkisoiîment dp Mate in Forbign Country. 

Where a mate was imprisoned in a f oreign country af ter conviction of an 
assault on the eaptain In the harbor, and the captaln, when the ship was 
ready to sali, placed hls wages for the time he was on board in the hands of 
the American consular agent, who paid therefrom the costs of the criminal 
proseeution, and tumed over the remainder to the prlsoner, Mld, that the ship 
was not liable for any misapplication. If there was one, made by such con- 
sular agent. 

This was a libel in rem by Nils E. Hindsgaul against the schooner 
Lyman D. Foster to recover wages, expenses, and damages for an as- 
sault alleged to hâve been eommitted upon him by the master. 

P. P. Carroll, for libelant. 
Metcalfe & Jurey, for respondent. 

HANFOED, District Judge. The libelant was employed as first 
mate of the schooner Lyman D. Foster, for a voyage from Port Town- 
send to the port of Freemantle, West Australia, and return to a port 
of the United States on the Paciflc coast, — the voyage not to exceed 
16 rnoiiths, — and was to receive wages at the rate of |50 per month. 
Within a short time after sailing from Port Townsend there was trou- 
ble between him and the eaptain, in conséquence of which the libelant 
was deposed, and the eaptain himself performed the duties of mate. 
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After the schooner had entered the harbor of Freemantle, and when ghe 
was about to drop her anchor, the captain went forward to oversee the 
rupuing out of the anchor chain, and, meeting the libelant near the 
windlass, ordered him to get out of the way, and immédiat ely there 
was a fight between the two. Blows were struck by each. The cap- 
tain was knocked down, and received considérable injury, There is a 
conflict in the testimony as to which was the aggressor, but, in the 
view I hâve taken of the case, it is unnecessary for me to décide this 
question. When the captain went ashore he reported the occurrence 
to the consular agent of the United States, who thereupon lodged a 
complaint with a local magistrate, charging the libelant with the com- 
mission of an assault upon the captain, The record of the proceedings 
in the case in the Australian court has not been produced, but from the 
testimony I flnd that the libelant was taken before the court, and 
the witnesses to the occurrence on board the schooner in the harbor 
were summoued. One was sworn and gave testimony on the part of 
the prosecution. Three others, called at the instance of the libelant, 
were sworn and testifled in his behalf. The magistrate or judge be- 
fore whom the case was tried then refused to hear the testimony of 
other witnesses called at the instance of the libelant, for the reason 
that the three who did tèstify corroborated the testimony of the one 
witness for the prosecution as to the material points in the case. And, 
on thé testimony taken, the court adjudged the libelant to be guilty as 
charged, and sentenced him to be punished by imprisonment for 12 
tveeks; and he was detained in prison under said sentence, having yet 
several weeks to serve, when the schooner was ready to leave the port. 
Before sailing from Freemantle, the captain gave to the United States 
consular agent a sum of money for the libelant, equal to the en tire 
amount of his wages, at the rate agreed upon, for the time he was in 
the schooner, without making any déduction for the time lie was off 
duty. The consular agent paid the costs and expenses of the crim- 
inaj prosecution against the libelant, and gave him the balance. In 
this suit the libelant daims the balance of his wages for the en tire 
voyage, and his expenses incurred at Freemantle and in returning to 
the United States, and also damages for assaults and abuse which he 
allèges were committed by the master. 

Admiralty rule No. 16, prescribed by the suprême court, precludes 
^he libelant from maintaining a suit in rem against the vessel to re- 
cover damages for the assaults and injuries alleged to hâve been in- 
flicted by the captain. 

Libelant's counsel has presented his case upon the theory that a 
court of a foreign country does not hâve jurisdiction to punish an 
American seaman for an offense against the laws of the United States, 
committed on board of an American vessel ; and it is his contention 
that the imprisonment of the libelant at Freemantle was wrongful;^ 
that the captain violated his duty in sending the libelant ashore ta 
be imprisoned in a foreign country, and that, having by his wrongful 
acts prevented the libelant from completing the voyage, he should be 
held estopped to dispute the right of the libelant to recover wages for 
the entire voyage, according to the terms of the eontract; and that, 
having left libelant in a foreign port, the schooner is also liable for the 
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amoimt of Ms expenses incurred while there, and in retuming. I as- 
sent to the proposition that the courts of one country hâve no juris- 
diction to punish a seaman for any offense committed at sea on board a 
merchant vessel under the flag of another country, nor to punish a sea- 
man for an offense committed within its territorial jurisdiction, for 
an act made punishable as a crime by the laws of the country to which 
his sMp belongs, uniess such act is also a crime under the laws of the 
country where committed. But the jurisdiction of a court to punish 
infractions of the local law committed within its territorial jurisdiction 
may not be denied on the ground that the offender is an alien in the 
country, or that the act was committed on board of a foreign ship. 
The act of which the libelant was accused at Freemantle is malum 
per se, and presumably punishable as a crime In ail civilized countries. 
The prosecution of the libelant was conducted according to forms of 
procédure designed to insure fairness an^ to promote justice, and he 
was convicted upon testimony of a witness against him, which was 
corroborated by witnesses calïed at his instance. Whether the judg- 
ment against him was just or unjust is a question which the courts of 
this country are not compétent to décide, having no power to review the 
judgment of a court of compétent jurisdiction of a foreign country. I 
hold that the détention of libelant at Freemantle was not an unauthor- 
ized interférence on the part of the local government, nor a wrong 
done to him at the instigation of the captain, but that he received 
British justice, at the hands of a British court, for a violation of 
British law committed within British territory. As a necessary con- 
séquence of his imprisonment, he was rendered incapable of fulflUing 
his contract and earning the wages which he is now suing to recover. 
By placing the amount of his wages for the time the libelant was in 
the schooner in the hands of the United States consular agent, for the 
libelant, the captain fully performed his duty towards the libelant as 
to payment of his wages. From that time the consular agent became 
responsible to the libelant for the money, and is liable if he misapplied 
any of it, but the schooner is free. Under the circumstances, there 
could be no formality observed in discharging the libelant from the 
service of the schooner, — the actual condition of things effected an 
actual discharge; for the captain would not hâve been justifled in 
detaining the schooner, on expense, in a foreign port, for several 
weeks, for the mère sake of receiving on board a subordinate offlcer 
detaihed in prison as punishment for an aggravated assault. He pur- 
sued the right course in going to sea when the schooner was ready to 
sail, and leaving ail the money which the libelant could legally claim 
in the hands of an accredited représentative of our government A 
decree will be entered diamissing the suit, with costs. 
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MEMORANDUM DECISIONS. 



BLACK et al. v. BLACK. (Circuit Court of Appeals, Third Circuit. March 
11, 189S.) In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. Dlsmissed, pursuant to the sixteenth rule, by Mr. N. 
Dubois Miller, of counsel for défendant In error. 



BKTJNING V. BALTIMORE & O. S. W. B. CO. (Circuit Court of Appeals, 
Sixth Circuit. April 5, 1898.) No. 569. In Error to the Circuit Court of the 
United States for the Western Division of the Southern District of Ohio. 
Charles M. & Edgar W. Cist, for plaintiff in error. Harmon, Calston, Gold- 
smith & Hoadly, for défendant In error. Dlsmissed, per stipulation of parties. 



OAEPENTEB v. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit February 14, 1898.) No. 896. In Error to the Circuit Court of the 
United States for the District of Utah. R. Harkness, George Sutherland, and 
Waldemar Van Gott flled brief for plaintlfC in error. J. W. Judd, U. S. Atty., and 
W. L. Maginnis, Asst. U. S. Atty., flled brief for défendant in error. Before 
BRBWER, Circuit Justice, SANBOBN, Circuit Judge, and RINER, District 
Judge. 

BINER, District Judge. The questions presented by the record In this case are 
the same as those considered in case No. 895, Moore v. U. S. (declded at this term) 
85 Eed. 465. For the reasons there given, the judgment of the circuit court must 
be reversed, and the case remanded to that court, with instructions to dlsmiss 
the Indlctment. 



CONLEY V. MABUM. (Circuit Court of Appeals, Second Circuit March 
10, 1898.) No. 97. Appeal from the Circuit Court of the United States for 
the Southern District of New York. Arthur y. Briesen, for appellant. Harry 
E. Knight, for appeUee, Before WALLACE, LACOMBB, and SHIPMAN, 
Circuit Judges. No opinion. Decree afflrmed. See 83 Eed. 309. 



GLAW V. PENNSYLVANIA E. CO. (Circuit Court of Appeals, Sixth Circuit. 
February 16, 1898.) No. 545. In Error to the Circuit Court of the United 
States for the Eastern Division of the NOrthem District of Ohio. Herman 
Prensser, for plaintiff In error. No opinion. Judgment affirmed. 



MARSHALL FIELD & CO. T. UNITED STATES. (Circuit Court pf Appeals, 
Seventli Circuit June 10, 1896.) No. 331. Appeal fr6m the Circuit Court 
of the United States for the Northern District of Illinois. N. W. Bliss, for 
appellant. John C. Black, U. S. Dist. Atty. Dlsmissed by consent, pursuant 
to the twentieth rule. 



MARSHALL FIELD & CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Seventh Circuit. June 10, 1896.) No. 332. Appeal from the Circuit 
Court of the United States for the Northern District of Illinois. N. W. Bliss, 
for appellant. John C. Black, U. 3. Dist. Atty. Dlsmissed by consent. 
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NATIONAL HARROW 00. v. HENOH. (Circuit Court of Appeals, ThM 
Circuit. November 3, 1897.) No. 20. Appeal from the Circuit Court of the 
United States for the Eastern District of Pennsylvania. Bdwin H. Risley, for 
appellant. W. C. Strawbridge and J. Bonsall Taylor, for appellee. Dismissed. 



RTJSSELL V. BOHN MFG. CD. (Circuit Court of Appeals, Seventh Circuit. 
March 5, 1898.) No. 408. In Error to the Circuit Court of the United States 
for the Northern Division of the Northern District of Illinois. Before WOODS, 
JBNKINS, and SHOWALTBR, Circuit Judges. 

PEK CUKIAM. The pétition for rehearing upon the merits is overruled, 
but the prayer that the new trial ordered shall be gênerai and not restricted, 
as stated In the opinion handed down, to "the question whether the plaintiff in 
error Is entitled to recover for an excess of payments over the aggregate priées 
of the lumber received of the défendant," is granted. The mandate will show 
simply that the judgment below Is reversed, at the costs of the défendant in 
error, with direction to grant a new trial. See 28 C. C. A. 243, 83 Fed. 976. 



SHARP V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
February 14, 1898.) No. 897. In Error to the Circuit Court of the United States 
for the District of Utah. R. Harliness, George Sutherland, and Waldemar Van 
Cott flled brief for plaintiff in error. J. W. Judd, U. S. Atty., and W. L. Ma- 
ginnis, Asst. U. S. Atty., filed brief for défendant In error. Before BRBWER, 
Circuit Justice, SANBORN, Circuit Judge, and RINBR, District Judge. 

RINER, District Judge. The questions presented by the record in this case 
are the same as those considered in case No. 895, Moore v. U. S. (decided at this 
term) 85 Fed. 465. For the reasons there given, the judgment of the circuit 
court must be reversed, and the case remanded to that court, with instructions 
tn fiismisa tlie Indlctment. 



UNITED STATES ex rel. DULUTH & I. R. R. 00. v. LOCHREN, District 
Judge. (Circuit Court of Appeals, Bighth Circuit. January 31, 1898.) No. 
11, Original. T. J. Davis, for petitlonei. Pétition for writ of mandamus denied. 



WEDLS V. THORMB. (Circuit Court of Appeals, Seventh Circuit. March 
15, 1898.) No. 473. In Error to the Circuit Court of the United States for the 
Western District of Wlsconsin. C. M. Woodward, for plaintiff in error. H. 
0. Kennedy, for défendant In error. Dismissed, pér stipulation of counsel. 

End of Casks in Vol. 85. 



